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iHOwma  m  what  volumes  op  this  series  the  cases 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 
REPORTS  MAY  BE  FOUND. 


■Utd  reports  are  In  parentheies,  and  the  nnmben  of  tbif  lerlei  in  bold-faced  flKorea. 

Alabama.  — (83)  3;  (84)  5;  (85)  7;  (86)  U;  (87)13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25. 
AsKANSAS.  —  (48)  3;  (49)  4;  )50)  7;  (51)  14;  (52)  20;  (53)  22;-  (54)  26. 
Calitoenia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27. 
COLOEADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25. 
CONNEOTIOUT.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  26. 
DiLAWABK.  —  (6  Houat.)  1;  (6  Houst.)  22. 
Florida.  —(22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (26)  26. 
Gkokgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27. 
iLLlNOia.  — (121)  2;  (122)  8;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)  15;    (129)  16;    (130)  17;    (131)  19;    (132)  22;    (133,   134)   23; 

(135)  25. 
Ihdiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (76)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25. 
Kansas.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27. 
KxNTCOET.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25. 
LoxriSLANA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26. 
Mains.  — (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  2a 
Mahtland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25. 
MASSAOHXJaKrrs.- (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26. 
MlOHiOAK.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  78) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85.  86,  87)  24;  (88)  26. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24. 
Mississippi.- (65)  7;  (66)  14;  (67)  19;  (68)  24. 
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10  SCHBDULS. 

Mmottw.  —  («)  1|  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17| 

(100)  18|  (101)  80;  (102)  88;  (103)  83;  (104,  106)  84;  (106)  87. 
MoRTANA.  — (9)  18;  (10)  84. 
NiBRABKA.-(22).3;.(23,  24)  8;  (26)  13;  (26)  18;  (27)  80;  (28,  29)  86; 

(30)  87. 
Nbvada.  — (19)8;  (20)19. 
Nsw  HATOSBua.  —  (64)  10;  (62)  13;  (65)  8a 
Nbw  Jmsbt.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (61 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (63  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87. 
Niw  YOKK.  —(107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (116)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124^  126)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 

181)  87. 
KoBTH  Cabolcta.  —  (97, 98)  8;  (99, 100)  6;  (101)  9;  (102)  U;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86. 
KoBTH  Dakota.  —  (1)  86. 

Omo.  —  (46  OUo  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81. 
OuooM.  — (16)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  8a 
Pmwstlvajiia.)  — 116,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St.)  10;  (126  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St)  14;  (128, 129  Pa.  St)  15;  (130,  131  Pa.  St)  17; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139, 140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  146  Pa.  St)  87. 
Rhodi  JsJsASJt.  —  (15)  8;  (16)  87. 
South  Cabouha.  — (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87. 
TBnrBSSBB.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85. 
TxxAS.  — (68)  8;  (69;  24  Tex.  App.)  5;  (70;  26,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (76)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87. 
Vkkmost.  —  (60)  6;  (61)  15;  (62)  28;  (63)  25. 
VaaiHiA.  — (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84. 
Washinqtok.  — (1)  22;  (2)  26. 

Wvft  ViBonnA.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  85;  (34)  86. 
Wbwohsis.  -(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76^  77)  80;  (78) 

S8j  (79)  84;  (80)  87. 


AMERICAN  STATE  REPORTS. 

VOL.  XXVIL 


CASES  REPORTED. 


KAin.  BUBJKCT.  RSPOBT.  Piei. 

Adams  V.  Baker Neg.mstrumenta...  16  R.  I.  1 721 

Alexander  V.  Jackson Homestead 92  Cal.  514 158 

Allen  T.  Weber Boundaries. 80  Wis.  531 51 

^Srt^!!!^^'?:P°;.!:fT//?'|'^«^     920*1.47 91 

Atkinson,  Petitioner Oijls 16  B.  L  413 745 

Atlanta  etc.  R.  R.  Co.  v.  Kim-  )  jr    .        j  ^      .    an  n     i«i  ooi 

\yQj\y  ^       ^  y  Master  and  servant.  87  Ga.  161 231 

Baldwin  ▼.  Emerson Process 16  R.  I.  304 741 

Ball  V.  Rawles Malidmsprosec'n.,  93  Cal.  222 174 

Bannon  V.  Aultman Contracts 80  Wis.  307 37 

Barrett T.  Dodge Neg.  instruments...  16  R.  I.  740 777 

Becker  T.  Berlin  Benefit  Society... Benefit  association. I4ci  Pa.  St.  232...  624 

Bigelow  y.  Sickles Malicious  •prosed n . .  80  Wis.  98 25 

Bishop  V.  McGillis Sheriffs ...  80  Wis.  575 63 

Bourn  ▼.  Hart ConstUutionallaw . .  93  Cal.  321 203 

Bray  V.  Parcher Statute  of  frauds , .  80  Wis.  16 17 

Brewer  v.  Nash Mortgages 16  R.  I.  458 749 

^'£ak^.*..^?.^.T..???.°?..f.?.'  \H^bandandwife..  48  N.  J.  Eq.  615.  451 

Burr  ▼.  Lamaster Deeds 30  Neb.  688 428 

Burrows  v.  French Limit'ns  of  aciiofis .  34  S.  C.  165 811 

Byers  v.  Locke Deeds 93  Cal.  493 212 

Cackley  V.  Smith Judgments 47  Kan.  642 311 

Carpenter  V.  Carpenter ,. Co-tenancy 131  N.  Y.  101....  569 

Carr,  Petitioner Partition 16  R.  I.  645 773 

Carroll  V.  Hause Wilts 48  N.  J.  Eq.  269.  469 

Carter  v.  Oliver  Oil  Co NegUgence 34  S.  C.  211 815 

Carver  v.  Todd Fraud,  conveyances.  48  N.  J.  Eq.  102 .  466 

City  of  Buffalo  v.  Pratt Mun.  corporations..  131  N.  Y.  293. . . .  592 

Oark  V.  Pennsylvania  R.  R.  Co. . .  Watercourses 145  Fa.  St.  438. . .  710 

ayburn  V.  McLaughlin .Ejectment 106  Mo.  521 369 

Collins  y.  Ball Evidence 82  Tex.  259 877 

Commonwealth   v.   Central  etc.  )  p^^ 145  Pa.  St.  121 ...  677 

Tel.  Co S 

Commonwealth  y.  Edison  Elec-  ?p,j^^ I45  Pa.  St.  131...  683 

trie  Light  Co j 

U 


12  Cases  Reported. 

ffLin.  SiTBJKCT.  SKPORT.  PAOB. 

Conunonwealth  r.  Cknd* Criminal  law 145  Pa.  St.  289 .. .  689 

Connally  V.  Lyou TrusU 82  Tex.  6G4 935 

Cox  V.  Grabb Partnership 47  Kan.  435 303 

Crawford  v.  Doggetl Damages 82Tex.  139 859 

Crocker  v.  Allen Equity 34  S.  C.  452 831 

Cross  V.  United  Statei  TroBt  Co. ..  >K»i<« 131  N.  Y.  330....  697 

Daggett  ▼.  Colgan Constitutional  law..  92  Cal.  53 95 

De  Cordova  v.  Barnnm Brokers 130  N.  Y.  615....  538 

Domsthorpe  T.  Fremont  etc.  R  |^^^ 30  j^^^  ,42 387 

Doyle,  Petitioner Constitutional  law . .  16  R.  I.  537 759 

Dn  Boia  v.  Decker Phy'nsand  turg'ns.lZOlH.  Y.  325,...  529 

Danlap  V.  Steera JudgmmU 92  Cal.  344 143 

Ellia  V.  Northern  Pac.  R.  R.  Co. .  .Judgment 80  Wis.  459 44 

Ellison  V.  Lucas Partnership 87  Ga.  223 242 

Estate  of  Smith GifU 144  Pa.  St.  428. . .  641 

Ex  parte  Buskett ConstituUonal  law .  .\m  lAo.  602 378 

Ex  parte  Gordan Contempt 92  Cal.  478 154 

Ex  parte  Hardin LimU'n  of  actions . .  34  S.  0.  377 820 

Fay  T.  Pacific  Improrement  Co. ...Inns  and  innk'p'rs.  93  Cal.  253 198 

Frana  v.  Young Schools 30  Neb.  360 412 

French  T.  Parker ContracU 16  R.  I.  219 733 

Fresno  Nat.  Bank  7.  Hawkins Schools 93  CaL  551 221 

Gallagher  T.  Kemmerer Nuisance 144  Pa.  Sh'509...  673 

German  Ins.  Co.  y.  Heidnk Insurance 30  Neb.  288 402 

Gessler  V.  Grieb Trade-marks 80  Wis.  21 20 

Good  V.  Fichthom Wills 144  Pa.  St.  287...  630 

Gordan,  Ex  parte Contempt 92  Cal.  478 154 

Grafton  v.  Moir PrivaU  ways 130  N.  Y.  465 ... .  533 

Grantham  ▼.  Grantham Ti-usts 34  S.  C.  504 839 

Gray  v.  Western  U.  Tel.  Co Tel  companies 87  Ga.  350. 259 

Gresham  v.  Equitable  Aco.  Ins.  Co-insurance 87  Ga.  497 2G3 

Grimmer  V.  Carlton CorUracts 93  Cal.  189 171 

Gulf  etc.  R'y  Co.  v.  Loonie Tel  ampaniea...,  82  Tex.  323 891 

Gutch  T.  Fosdick TrusU 48  N.  J.  Eq.  353.  473 

Halev.Bonner Damages 82  Tex.  33 850 

Hardin,  Ex  parte Limit' ns  qf  actions.  34  S.  C.  377 820 

Hardin  V.  Hardin Mortgage 34  S.  C.  77 786 

Hartford  Fire  Ins.  Co.  v.  Meyer.  ..Injunction 30  Neb.  135 384 

Hawke  V.  Euyart Wills 30  Neb.  149 391 

Henderson  v.  Philadelphia  etc.  )  xt    ,.  i^^  t»     oi.   ^ai         r?-.. 

ji'y  Qq ^  VNeghgenee 144  Pa.  St.  461...  6o2 

Hermes  v.  Chicago  etc  R'y  Co. . .  .Pes  gestae 80  Wis.  590 69 

Hiles  V.  Atlee Deeds 80  Wis.  219 32 

Hillv.  Wand Landlord  and  ten't.  47  Kan.  3i0 283 

Horstick  V.  Dunkle Highways 145  Pa.  St.  220...  685 

Hudson  V.  Hudson Contracts 87Ga.  G78. 270 

In  re  Madera  Irrigation  Dist Legislature 92  Cal.  296 106 

InreNickell Habeas  coi-pua  ... .  47  Kan.  734 315 


Cases  Kefobted.  13 

Vxin.                                            Subject.  Beport.  Pagx. 

In  re  Pennsylrania  Telephone  Co.  .Interstate  comm'ce. .  48  N.  J.  Eq.  91 . .  462 
In  re  Smith OiJU 131  N.  Y.  239....  686 

International  etc  R'y  Co.  ▼.  An-  \  Evidence 82  Tex.  516 902 

deraon ) 

Ingjationaletc.R'yCaT.Mc.  1^^^^,^ 82  Tex.  614 926 

Jackson  r.  Linnington MaUdoua  prosec^n.,  47  Kan.  396 300 

Janin  v.  London  etc.  Bank Banks 92  Cal.  14 82 

Johnson  v.  Chicago  eta  R.  R.  Co. .  Watercourses 80  Wis.  641 76 

Joy  T.  Diefendorf Usury 130  N.  Y.  6 484 

Kehler  ▼.  Schwenk Matter  and  servant. 1UT&.  St.  348...  633 

Kelley  v.  Flaherty Slander 16  R.  I.  234 739 

Kelso  V.  Reid Damages 145  Pa.  St.  606...  716 

Knllman  y.  Greenebanm DeUor  and  ered^r..  92  CaL  403 150 

Lawyerr.  Fritcher Parent  and  child... ISXi'S.Y.  239....  621 

Lecomte  V.  Toudouze Boundaries 82  Tex.  208 870 

Lentz  V.  Carnegie Watercourses 145  Pa.  St.  612...  717 

Lewis  T.  North  Kingstown Injunction 16  R.  L  15 724 

Lindsay  t.  Omaha Mun.  corporations..  30  Neb.  512'. ....  415 

Linn  County  Bank  v.  Hopkins ....  Homestead 47  Kan.  580 309 

Lodor  v.  McGovem Mun,  corporations..  48  N.  J.  Eq.  275.  446 

Lyne  V.  Sanford Ex'rs  andadm'rs..  82  Tex.  58 852 

Madera  Irrigation  Dist.,  In  re Legislature 92  Cal.  296 106 

Magneau  v,  Fremont Mun.  corporations..  30  Neb.  843 436 

Mahogany  V.  Ward Negligence ,..  16  R.  I.  479 753 

**t7jl^nsfn'!!'.^.^!?.*.!!!\^^^^^  [corporation* 93  Cal.  538 216 

Mastin  ▼.  Levagood NegHgenee 47  Kan.  36 277 

Matkin  T.  Supreme  Lodge Insurance 82  Tex.  301 886 

Matter  of  Smith Oi/ts 131  N.  Y.  239....  686 

McGuinness  T.  Whalen Damages 16  R.  L  558 763 

McLeod  V.  Swain Evidence 87  6a.  156  229 

McVey  v.  Brendel Trade-marks 144  Pa.  St.  235...  625 

^hZel^?!..^?. ?!*!•.!: .^!!?!?:  \Carriers 82  Tex.  195 861 

Morrill  T.  Nightingale Contrads 93  Cal.  452 207 

Moulton  v.  Smith Ex'rs  andadm'rs..  16  R.  I.  126 728 

Nelson  V.  McDonald Deeds 80  Wis.  605 71 

Newhoff  V.  Mayo Landlord  and  ten't.  48  N.  J.  Eq.  619.  455 

Nickell,  In  re ,.  Habeas  corpus 47  Kan.  734 315 

Nix  V.  Texas  Pac  R'y  Co. Master  and  servant .  82  Tex.  473 897 

^RToiI.^.^^'^T.T.*?f!!.*.?:  \w<^<^o«rses 87Qa.246 246 

Olney  t.  Conanicnt  Land  Co. Corporations 16  R.  I.  597 767 

Olson  ▼.  Nnnnally Executions 47  Kan.  391 296 

Omaha  etc.  R.  R.  Co.  ▼.  Janecek .  .Ermnent  domain. . .  30  Neb.  276 899 

Pendleton  V.  Hooper Exemptions 87  Oa.  108 227 

Pennsylvania  Telephone  Co.,  In  re. Interstate  comm'ce..  48  N.  J.  Eq.  91..  462 
People  y.  Ah  Len ....Newtrial 92  Cal.  282 103 


14  Cases  Reported. 

Kim.  SuBJKCT.  BaroBT.  Paor. 

People  T.  Formow Corporationa .131  N.  Y.  478....  612 

People  T.  HoIIaday Mun.  eorporcUiona. .  93  Cal.  241 186 

People  T.Kaae Criminal  law 131  N.  Y.  Ill 574 

People  T.  Wemple Corporaiiotu 131  N.  Y.  64 542 

Pickett  T.  Pacific  Mai  eto.InB.  Co..Insurance 144  Pa.  St.  79....  618 

Roaiy  r.  Hart Jurisdiction 130  N.  Y.  625....  540 

Reyburn  v.  Mitchell PartnersMp 106  Mo.  365 350 

Richarda  T.  Griffith Lieru 92  Cal,  493 156 

Robb  V.  Carnegie Nuisance 145  Pa.  St.  324...  694 

Roberta  T.  Moudy Exemptions 30  Neb.  683 428 

Robinson  ▼.  Easton F«nc{or  and  ;>urcAV  93  Cal.  80 167 

Roasean  ▼.  Bleaa ...Fraud.  conveyances.lSl  N.  Y.  177....  67S 

Sanborn  r.  Doe Assignment 92  Cal.  152 101 

Shackleton  r.  Shackleton Marr.  and  divorce..  48  N.  J.  Eq.  364.  478 

Shellabarger  ▼.  Mottin Fraud,  conveyances.  47  Kan.  451 306 

Smithy.  Burma il/a2iCH>t(«pro«ec*n..l06  Mo.  94 329 
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Beat  v.  Parohbb. 

[80  Wisconsin,  16.] 

Bkatotm  ov  Frauds — Promisk  to  Answer  tor  the  Debt  or  Another. 
—  Aa  agreement  by  a  receiver  of  a  corporation,  that  if  a  person  hav- 
ing a  lien  on  the  property  in  his  hands  will  permit  him  to  sell  it  and  to 
nse  the  proceeds  in  the  business  of  the  receivership,  he  will  pay  for  such 
property,  is  a  promise  to  answer  for  the  debt  of  another,  because  the 
original  debt  secured  by  the  lien  remains  unsatisfied,  and  the  promise  of 
the  receiver  is  collateral  thereto. 

Statute  or  Frauds  — Consideration.  — A  Promise  to  Answer  tor  the 
Debt  or  Another  is  void,  unless  made  upon  some  new  consideration  of 
benefit  accruing  or  moving  directly  to  the  promisor.  Therefore,  a  prom- 
ise by  a  receiver  of  a  corporation,  in  consideration  that  the  lien-holder 
will  permit  property  subject  to  the  lien  to  be  sold  and  the  proceeds  to  be 
used  in  the  business  of  the  receivership,  to  pay  such  lien-holder  the  amount 
of  his  lien,  is  not  enforceable,  because  no  benefit  or  advantage  accrues 
to  the  receiver 

.  Action  against  defendant  to  recover  the  value  of  certain 
lumber  and  shingles  upon  which  plaintiffs  had  held  a  lien,  and 
which,  subject  to  the  lien,  had  been  the  property  of  the  Lincoln 
Lumber  Company,  a  corporation.  This  company  having  be- 
come insolvent,  the  defendant  in  April,  1884,  was  appointed  its 
receiver.  As  such,  he  applied  to  the  plaintiffs  for  leave  to  sell 
the  property,  and  to  use  the  proceeds  in  the  business  of  his 
receivership,  and  such  leave  was  granted  on  condition  that  he 
should  pay  plaintiffs  the  value  of  the  property  sold  by  him. 
The  property  was  thereupon  sold  by  the  receiver,  and  the  pro- 
ceeds used  in  the  business,  which  proved  unprofitable  and  un- 
successful, and  left  the  receiver  without  any  means  of  paying 
the  amount  of  the  plaintiffs'  lien.     The  trial  court  gave  judg- 
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ment  for  the  defendant,  on  the  ground  that  his  undertaking  was 
to  answer  for  the  debt  of  another,  and  was  void  by  the  statute 
of  frauds. 

Weisbrodj  Thompsonj  and  Harshaw,  for  the  appellants. 

Bardeen,  Mylreay  and  Marchetti,  and  Silverthorn,  Hurley^ 
Ryan,  and  Jones,  for  the  respondent. 

Lyon,  J.  The  only  interest  plaintiffs  had  in  the  lumber  and 
shingles  in  question  they  acquired  by  their  bill  of  sale  thereof, 
which  was  given  as  security  for  the  indebtedness  of  the  Lin- 
coln Lumber  Company  to  them.  They  were  therefore  mort- 
gagees of  the  property.  All  the  remaining  interest  therein 
was  in  the  receiver  of  the  company,  which  interest  he  might 
lawfully  dispose  of.  Hence  the  leave  given  by  plaintiffs  to  the 
receiver  to  sell  the  property  and  use  the  proceeds  in  the  busi- 
ness of  the  receivership  was  not  a  sale  of  the  property,  but 
only  a  release  of  their  lien  thereon.  Its  effect  was  to  enable 
the  receiver  to  dispose  of  the  property  absolutely,  whereas,  but 
for  such  release,  he  could  only  have  disposed  of  it  subject  to 
plaintiffs'  lien  thereon. 

It  is  very  clear  to  our  minds  that  defendant  applied  to  plain- 
tiffs for  leave  to  sell  the  mortgaged  property,  and  used  the 
proceeds  in  the  course  of  his  business  as  receiver,  and  promised 
to  pay  therefor  at  a  future  time,  not  in  his  personal  capacity, 
but  as  receiver  duly  appointed  by  the  court  to  settle  and  close 
the  business  of  the  insolvent  company;  and  that  the  plaintiffs 
released  their  lien  thereon  to  the  receiver  for  the  benefit  of  the 
company  and  its  creditors,  and  in  the  first  instance  accepted 
the  promise  of  the  receiver  to  pay  for  the  lumber  in  his  official 
capacity.  Such  is  the  plain,  unmistakable  purport  of  the 
transactions  between  them.  Thus  far  the  plaintiffs,  and  the 
defendant  as  receiver  only,  were  the  contracting  parties. 

We  assume,  however,  that  the  defendant,  in  his  individual 
capacity,  also  verbally  promised  to  pay  plaintiffs  for  the  lum- 
ber and  shingles  in  question  at  the  time  above  indicated,  and 
that  on  the  faith  of  such  personal  promise,  and  in  considera- 
tion thereof,  plaintiffs  released  their  lien  thereon  to  him  as 
receiver.  None  of  the  transactions  above  mentioned  reduced 
or  in  any  manner  affected  the  demand  of  plaintiffs  against  the 
Lincoln  Lumber  Company.  That  remained  a  valid,  subsist- 
ing indebtedness  against  the  company.  The  undertaking  of 
defendant  as  receiver  was  to  pay  that  debt  to  the  extent  of  the 
value  of  the  property  in  question  thus  sold  by  him.     The  per- 
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Bonal  undertaking  of  defendant  was  collateral  thereto,  and  was, 
Bubstantially,  that  if  as  receiver  he  failed  to  make  such  pay- 
ment, he  should  be  personally  liable  therefor.  Under  all  the 
authorities,  this  is  an  undertaking  to  answer  for  the  debt  of 
another.  This  raises  the  question  whether  there  is  any  fact 
or  circumstance  in  the  case  which  takes  this  collateral  verbal 
promise  out  of  the  operation  of  the  statute  of  frauds. 

It  has  been  held  by  this  court  many  times  that  such  a  verbal 
promise  is  void  by  the  statute  of  frauds  (Rev.  Stats.,  sec.  2307), 
unless  it  was  made  upon  some  new  consideration  of  benefit 
accruing  or  moving  directly  to  the  promisor.  If  made  upon 
such  consideration,  it  is  not  within  the  statute.  The  cases 
which  so  hold  are  cited  in  Hoile  v.  Bailey^  58  Wis.  434,  and 
Weisel  v.  Spence,  59  Wis.  301.  The  subject  is  so  fully  consid- 
ered in  those  two  and  the  other  cases  there  cited,  and  the  rule 
is  80  firmly  established,  that  further  discussion  of  the  subject 
here  is  not  required.  Was  there  any  consideration  accruing 
or  moving  to  the  defendant  for  his  personal  agreement  above 
mentioned  ?  Defendant  was  not  a  creditor  of  the  lumber  com- 
pany. It  had  none  of  its  property  when  it  failed.  Theretofore 
he  had  no  dealing  whatever  with  it.  It  does  not  appear  that 
his  compensation  as  receiver  was  in  any  manner  affected  by 
the  release  of  plaintifiB'  lien  on  the  property.  When  he  sur- 
rendered his  trust  and  was  discharged  therefrom,  the  court 
allowed  him  a  gross  sum  for  his  services  as  receiver,  but  there 
is  no  suggestion  in  the  testiraonv  that  such  allowance  was  in- 
creased because  of  the  release  of  such  lien.  In  brief,  there  is 
no  testimony  in  the  case  showing,  or  tending  to  show,  that  the 
defendant  personally  received  anything  or  derived  any  benefit 
whatever  from  the  release  by  plaintifiFs  of  their  lien  on  the 
property  in  question.  The  release  was  to  the  receiver,  and 
the  whole  consideration  therefor  accrued  to  the  benefit  of  the 
insolvent  company  and  its  creditors,  who  are  represented  by 
the  receiver,  and  not  to  the  defendant  individually. 

Some  confusion  has  crept  into  the  argument  of  the  learned 
counsel  for  plaintifiFs,  growing  out  of  the  fact  that  the  receiver 
and  the  alleged  personal  promisor  are  one  and  the  same  per- 
Bon.  The  case  is  the  same  as  it  would  have  been  had  some 
person  other  than  the  defendant  been  the  receiver  to  whom 
plaintifiFs  released  their  lien  on  the  property,  and  had  the  de- 
fendant, in  consideration  of  such  release,  and  that  alone,  also 
agreed  verbally  that  he  would  make  such  payment  if  the  re- 
ceiver did  not.     In  such  case,  it  cannot  be  doubted  that  th« 
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verbal  agreement  of  defendant  would  be  void  under  the  stat- 
ute, he  receiving  no  consideration  for  such  promise.  While  in 
form  he  would  have  been  surety  for  the  default  of  the  receiver, 
in  substance  he  would  have  been  surety  for  a  portion  of  the 
debt  of  th«  lumber  company  to  plaintifiFs.  Such,  in  principle, 
is  the  present  case.  It  must  be  held,  therefore,  that  for  the 
reasons  stated  the  agreement  sued  upon  in  this  action  is  void, 
and  hence  that  the  nonsuit  was  properly  ordered. 

By  the  Court.    The  judgment  of  the  circuit  court.is  aflBrmed. 

Statute  of  Fbauds  —  Promisb  to  Answer  fob  thb  Debt  of  Another. 
—  A  collateral  undertaking  to  answer  for  the  debt  of  another  where  the  origi- 
nal debtor  still  remains  liable  is  within  the  statute  of  frauds:  Dillaby  v.  WiU 
cox,  60  Conn.  71;  25  Am.  St.  Rep.  299,  and  note;  Packer  v.  Benton,  25  Conn. 
343;  95  Am,  Dec  246,  and  extended  note.  A  promise  to  pay  the  debt  of 
another  in  consideration  of  a  forbearance  to  attach  the  property  of  the  debtor, 
to  which  neither  the  promisor  nor  the  creditor  has  any  right,  lien,  or  title, 
is  within  the  statute  of  frauds:  Stewart  v.  Jerome,  71  Mich.  201;  15  Am.  St. 
Kep.  252,  and  note.  A  promise  to  pay  the  debt  of  another  is  within  the 
statute  of  frauds  unless  it  is  substituted  for  the  original  liability:  Brant  v. 
Johnson,  46  Kan.  389;  Gray  v.  Herman,  75  Wis.  453;  PerJdna  v.  Heraliey,  77 
Mich.  504. 

Statute  of  Fraud."}  —  Consideration — Promise  to  Answer  for  thb 
Debt  of  Another.  —  An  agreement  to  accept  a  draft  for  the  drawer's  debt 
to  a  third  party  is  within  the  statute  unless  upon  a  new  consideration  be- 
tween the  promisor  and  creditor:  CliapUne  v.  Atkinson,  45  Ark.  67;  55  Am. 
Rep.  531;  Tindalv.  Tauchberry,  3  Strob.  177;  49  Am.  Dec.  637,  and  note; 
Durham  v.  Arledge,  1  Strob.  5;  47  Am.  Dec.  544,  and  note;  extended  note 
to  Union  Bank  ▼.  Costtr^  53  Am.  Dec.  288;  Famliam  t.  Chapman,  61  Vt  395. 


Gbssler  V,  Geieb. 

[80  Wisconsin,  21.] 

Trade-marks  are  for  the  Purpose  of  pointing  out  the  source,  origin,  or 
ownership  of  the  goods  to  which,  they  are  applied,  or  the  dealer's  place  of 
business;  and  they  usually  include  the  name  of  the  manufacturer  or 
dealer,  though  they  sometimes  consist  of  some  novel  device,  arbitrary 
character,  or  fancy  word,  applied  without  special  meaning,  and  which 
by  use  and  reputation  comes  to  serve  the  same  purpose. 

A  Trade  Mark  or  Name  can  Protect  only  the  Owner's  Trade  or 
Business,  and  cannot  do  this  to  the  extent  of  precluding  others  from 
carrying  on  a  like  trade  or  business,  provided  they  do  not  so  carry  it  on 
as  to  mislead  incautious  persons  into  the  belief  that  they  are  dealing 
with  him  or  purchasing  the  products  of  his  manufacture. 

Trade-marks. — The  Words  "Headache  Wafers,"  Registered  and 
Used  as  a  part  of  a  trade-mark,  cannot  give  any  exclusive  right  to  the 
ose  of  those  words. 
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Tradb-marks  —  Similarity  op  Packages  and  oh  Directions.  —The  fact 
that  one  who  manufactures  and  sella  wafers  for  headache  puts  them  up 
in  boxes  similar  in  form,  and  accompanied  by  labels  containing  directions 
for  use  substantially  identical  to  those  used  by  another  m&nnfaotnrer, 
does  not  constitute  an  infringement  of  the  latter's  trade-mark,  where  his 
name  is  not  used,  and  the  true  name  of  the  manufacturer  and  his  place 
of  business  are  printed  on  each  label,  and  there  is  nothing  to  indicate 
that  he  is  selling  his  goods  as  and  for  the  goods  manufactured  and  sold 
by  another  person. 

Suit  for  an  injunction.  The  prayer  of  the  complainant  was 
granted.  He  was  a  druggist  in  Milwaukee,  manufacturing 
and  selling  an  alleged  medicine  for  the  relief  of  headache, 
put  up  in  small  boxes,  each  containing  a  label  printed  in 
black  on  white  paper,  in  these  words  "  Gessler's  Magic  Head- 
ache Wafers;  a  positive  cure  for  headache  and  neuralgia. 
Never  fail  if  taken  as  directed.  Directions:  To  prepare  the 
wafer,  put  it  into  a  glass  of  water;  leave  there  until  it  is  per- 
fectly soft  (about  ^  to  1  minute),  place  it  in  the  mouth  when 
soft,  and  swallow  with  a  drink  of  water;  repeat  in  about  an 
hour  if  necessary.  Man'fd  by  Max  Gessler,  manuf 'g  chemist, 
Milwaukee,  Wis.  Price  35  cents.  For  sale  at  all  drug  stores." 
Each  box  was  inclosed  in  a  wrapper  on  which  was  printed  an 
the  one  side  the  words,  "Gessler's  Magic  Headache  Wafers"; 
and  on  the  other  side,  "  Beware  of  imitations.  These  wafers  are 
a  guaranteed  cure  for  sick  and  nervous  headache  and  neural- 
gia. They  are  indorsed  by  physicians,  and  sold  at  drug 
stores  everywhere.  Price  35c.  a  box";  and  on  another  side, 
"  Trade-mark  registered  U.  S.  Patent  Office,  Sept.  25,  1888. 
Manufactured  only  by  Max  Gessler,  Milwaukee,  Wis.  Gen- 
eral depots,  —  London,  New  York,  Chicago,  Milwaukee,  St. 
Paul.  Will  be  sent  prepaid  upon  receipt  of  35  cents,  if  your 
druggist  does  not  keep  them."  The  defendant  was  also  a 
druggist  in  Milwaukee,  engaged  in  manufacturing  and  selling 
wafers  put  up  in  boxes  of  nearly  the  same  size  and  form  as 
the  boxes  used  by  the  plaintifif.  On  the  outside  of  defendant's 
boxes  were  labels  on  which  were  printed:  "  W.  J.  Brown's  Al- 
pha Wafers;  a  guaranteed  cure  for  headache  and  neuralgia. 
Never  fail  if  taken  as  directed.  Directions:  To  prepare  the 
wafer,  put  it  into  a  glass  of  water;  leave  there  until  it  is  per- 
fectly soft,  about  "i  to  1  minute;  place  it  in  the  mouth  when 
soft,  and  swallow  with  a  drink  of  water.  Repeat  in  about 
an  hour  if  necessary.  Manufactured  at  Brown's  Pharcnacy, 
Marquette,  Michigan.  Price,  35  cts.  For  sale  at  all  drug 
stores."     The  defendant's  boxes  were  inclosed  in  wrappers,  on 
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on  the  one  side  of  which  were  the  words,  "  Alpha  "Wafers  for 
Headache  and  Neuralgia";  and  on  the  other  side,  "Alpha 
'Vafers  are  purely  vegetable,  perfectly  harmless,  pleasant  to 
take,  and  are  sold  on  a  guarantee.  They  are  indorsed  by 
physicians,  and  sold  at  drug  stores  everywhere.  Price  35c. 
a  box.  Copyright  applied  for."  And  upon  another  side,  in 
red  ink  on  white  paper,  were  the  words,  *'  Manufactured  only 
at  Brown's  Pharmacy,  Marquette,  Mich.  Will  be  sent  pre- 
paid upon  receipt  of  35c.  if  your  druggist  does  not  keep  them. 
General  depots,  —  New  York,  Chicago,  Marquette,  St.  Paul, 
Detroit." 

Bloodgood,  Bloodgood,  and  Kemper^  for  the  appellant. 

Winklert  Flandera^  Smithy  Bottum^  and  VilaSf  for  the  respond- 
ent. 

Cassgday,  J.  "  It  seems  to  be  the  oflBce  of  a  trade-mark  to 
point  out  the  true  source,  origin,  or  ownership  of  the  goods  to 
which  the  mark  is  applied,  or  to  point  out  and  designate  a 
dealer's  place  of  business,  distinguishing  it  from  the  business 
locality  of  other  dealers  ":  Marshall  v.  PinJcham,  52  Wis.  578; 
38  Am.  Rep.  758.  Such  trade-mark  usually  includes  the  name 
of  the  manufacturer  or  dealer,  as  the  best  designation  of  such 
source,  origin,  ownership,  or  place  of  business:  Howard  v.  Park, 
N.  Y.  Sup.  Ct.  1882,  21  Am.  Law  Reg.  644,  and  note.  Some- 
times, however,  it  consists  of  some  novel  device,  arbitrary  char- 
acter, or  fancy  word,  applied  without  special  meaning,  and 
which  by  use  and  reputation  comes  to  serve  the  same  purpose: 
In  re  Trade-Mark  "  Alpine,"  29  Ch.  Div.  877;  In  re  James's 
Trade-Mark  {James  v.  Soulby),  33  Ch.  Div.  392;  Jay  v.  Ladler, 
40  Ch.  Div.  649;  In  re  Australian  Wine  Importers,  41  Ch.  Div. 
278;  American  S.  L.  B.  Co.  v.  Anthony,  15  R.  I.  338;  2  Am- 
St.  Rep.  898;  Selchow  v.  Baker,  93  N.  Y.  69;  45  Am.  Rep.  169. 

In  the  case  at  bar,  the  plaintiflF  appears  to  have  rightfully 
used  a  label  upon  a  box,  and  a  wrapper  on  the  same,  upon 
which  were  the  words,  "  Gessler's  Magic  Headache  Wafers, 
manufactured  by  Max  Gessler,  manufacturing  chemist,  Mil- 
waukee, Wis.,"  as  designating  the  medicine,  prepared  and  sold 
by  him  at  his  place  of  business  in  Milwaukee,  as  "  a  positive 
cure  for  headache  and  neuralgia."  Such  or  some  other  desig- 
nation is  undoubtedly  essential  to  protect  and  increase  his 
sales  of  such  medicine,  which  is  said  to  be  meritorious.  For 
that  purpose  courts  may  protect  him  against  infringement. 
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and  the  public  against  deception,  to  his  damage.  But  it  is 
only  his  trade  and  his  business  which  are  thus  to  be  protected 
by  his  trade-mark.  It  gave  him  no  monopoly  of  the  headache 
business.  He  had  no  patent  upon  the  mixture  or  preparation 
constituting  his  medicine.  There  is  no  claim  that  the  defend- 
ant is  precluded  from  manufacturing  or  selling  such  medicine 
by  reason  of  any  contract  or  trust  relationship  with  the  plain- 
tiflF.  These  things  being  so,  the  plaintiff  had  no  exclusive 
right  to  such  mixture,  preparation,  or  sale:  Chadwicky.  Covellf 
151  Mass.  190;  21  Am.  St.  Rep.  442.  The  defendant,  or  any 
other  person,  therefore,  was  at  liberty  to  manufacture  or  sell, 
as  his  own,  a  similar,  or  even  the  same,  mixture  or  preparation 
as  a  cure  for  headache,  provided  he  did  so  in  a  manner  not 
calculated  to  mislead  incautious  persons  into  the  belief  that 
they  were  buying  the  medicine  manufactured  and  sold  by  the 
plaintiff  or  some  one  else:  ChadwicJc  v.  Covelly  151  Mass.  190; 
21  Am.  St.  Rep.  442.  See  also  Singer  Mfg.  Co.  v.  Loog,  L.  R.-8 
App.  C.  15. 

The  medicine  sold  by  the  defendant  as  a  "  cure  for  head- 
ache and  neuralgia"  was  put  up  in  boxes  similar  to  those 
used  by  the  plaintiff,  and  purported  to  be  "  manufactured  at 
Brown's  Pharmacy,  Marquette,  Mich."  Upon  each  box  there 
was  a  label  containing  the  words,  "  W.  J.  Brown's  Alpha  Wa- 
fers," or  "Brown's  Alpha  Headache  Wafers";  and  the  wrap- 
per thereon  contained  the  words, "  Alpha  Wafers  for  headache 
and  neuralgia,  manufactured  only  at  Brown's  Pharmacy,  Mar- 
quette, Mich."  There  is  no  claim  that  the  medicine  sold  by 
the  defendant  was  not,  in  fact,  manufactured  by  Brown  in 
Michigan,  as  thus  stated.  As  indicated,  Brown  had  the  legal 
right  to  manufacture  such  medicine,  and  sell  or  authorize  the 
sale  of  it,  as  his  own,  in  a  manner  not  calculated  to  mislead 
incautious  persons.  He  had  the  same  right  to  build  up  a 
trade  for  the  medicine  so  manufactured  by  him,  through  the 
agency  of  the  defendant,  and  have  the  same  protected  by  his 
trade-mark,  as  the  plaintiff  had:  Brown  Chemical  Co.  v.  Myer, 
31  Fed.  Rep.  453.  There  is  no  claim  that  the  defendant  ever 
used  upon  any  of  his  boxes,  or  in  any  of  his  labels  or  wrap- 
pers, the  words,  *'  Gessler's  Magic,"  or  either  of  those  words, 
in  connection  with  other  words  or  alone,  or  that  he -ever  in  any 
way  indicated  that  the  medicine  so  sold  by  him  was  manufac- 
tured by  the  plaintiff,  or  in  Wisconsin,  or  by  any  other  person 
than  Brown,  at  Marquette,  Michigan.  It  is  therefor^  very 
manifest  that  the  defendant  never   infringed  the  plaintiff's 
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trade-mark,  unless  he  did  so  by  the  use  of  the  word  "Wafers," 
or  the  words  "  Headache  Wafers,"  or  the  words  '*  a  guaranteed 
cure  for  headache  and  neuralgia,"  or  "  a  positive  cure  for  head- 
ache and  neuralgia." 

It  appears  that  the  plaintiff  registered  as  his  trade-mark 
the  words  "  Magic  Headache,"  but  he  neither  has,  nor  could 
have,  any  exclusive  right  to  those  words,  in  a  case  like  this, 
by  reason  of  such  registration,  nor  does  his  counsel  claim  any: 
Trade-mark  CaseSf  100  U.  S.  82.  Besides,  as  stated,  the  de- 
fendant has  never  used  the  word  "  Magic "  at  all;  and  such 
registration,  if  valid,  would  not  give  the  plaintiff  any  right  to 
the  word  "Headache"  alone,  or  in  some  other  connection: 
Corbin  v.  Oould,  133  U.  S.  308.  True,  the  directions  on  the 
label  used  by  the  defendant  are  substantially  the  same  as  the 
directions  on  the  plaintiff's  label.  But  the  plaintiff  makes  no 
claim  to  any  copyright  upon  such  directions;  and  it  is  not  the 
office  of  a  trade-mark  to  "  authorize  a  monopoly  upon  frag- 
ments of  the  language,  nor  the  exclusive  appropriation  of  words 
in  common  use  descriptive  of  common  objects  and  qualities. 
It  has  often  been  decided  that  words  which  were  merely  de- 
scriptive of  the  kind,  nature,  stj'le,  character,  or  quality  of  the 
goods  or  articles  sold  cannot  be  exclusively  appropriated  and 
protected  as  a  trade-mark":  Marshall  v.  Pinkham,  52  Wis.  578; 
38  Am.  Rep.  756.  See  also  In  re  Anderson^s  Trade-mark,  26  Ch. 
Div.  409;  Street  v.  Union  Bank,  30  Ch.  Div.  156;  In  re  Jameses 
Trade-mark  {James  v.  Parry),  31  Ch.  Div.  340;  Manufacturing 
Co.Y.  Trainer,  101  U.  S.  51;  Goodyear  etc.  Co,  v.  Goodyear  Rub- 
ber Co.,  128  U.  S.  598. 

We  must  hold  that  the  words  "  Headache  Wafers,"  as  used 
by  the  plaintiff,  whether  together  or  separately,  are  each  in 
common  use  descriptive  of  common  objects  and  qualities,  and 
hence  he  has  no  exclusive  right  to  the  same  as  a  trade-mark; 
and  consequently  there  has  been  no  infringement  of  the  plain- 
tiff's trade-mark  by  the  defendant. 

The  learned  counsel  for  the  plaintiff  contends,  however,  that 
assuming  that  no  specific  trade-mark  had  been  infringed,  yet 
that  the  general  similarity  in  appearance  between  the  wafers, 
boxes,  labels,  and  wrappers  used  by  the  defendant  and  those 
used  by  the  plaintiff  was  such  as  to  mislead  customers  exer- 
cising ordinary  caution  into  purchasing  "  W.  J.  Brown's  Alpha 
Wafers,"  or  "  Brown's  Alpha  Headache  Wafers,"  as  and  for 
"Gessler's  Magic  Headache  Wafers,"  manufactured  and  sold 
by  the  plaintiff.     Undoubtedly,  where  the  similarity  is  such 
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as  is  likely  to  thus  deceive  the  public  to  the  injury  of  a  private 
dealer,  an  injunction  may  be  granted:  McLean  v.  Fleming,  96 
U.  S.  245;  Carson  v.  Ury,  39  Fed.  Rep.  777;  Frost  v.  Rindskopf, 
42  Fed.  Rep.  408;  Jay  v.  Ladler,  40  Ch.  Div.  649;  In  re  Dunn'i 
Trade-mark,  41  Ch.  Div.  439.  But  where,  as  here,  there  is  no 
such  substantial  similarity,  and  where  there  is  nothing  indi- 
cating that  the  defendant  is  selling  his  goods  as  and  for  the 
goods  manufactured  or  sold  by  the  plaintiff,  no  injunction 
should  be  granted:  Liggett  &  M.  Tobacco  Co.  v.  Finzer,  128  U.  S. 
182;  Goodyear  etc.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  598; 
Corbin  v.  Gould,  133  U.  S.  308;  Philadelphia  N.  M.  Co.  v.  Roua, 
40  Fed.  Rep.  685;  Fleischmann  v.  Starkey,  25  Fed.  Rep.  127; 
Brown  Chemical  Co.  v.  Myer,  31  Fed.  Rep.  453;  Singer  Mfg.  Co. 
V.  Loog,  L.  R.  8  App.  Gas.  15;  In  re  Anderson's  Trade-mark,  26 
Ch.  Div.  409;  Street  t.  Union  Bank,  30  Ch.  Div.  156;  In  re 
Jameses  Trade-mark  {James  v.  Parry),  31  Ch.  Div.  340. 

After  a  careful  consideration,  we  are  constrained  to  hold  that 
the  plaintiff  made  no  showing  entitling  him  to  an  injunction. 

By  the  Court.  —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  dissolve  the  in- 
junction, and  for  further  proceedings  according  to  law. 

Tradb-marks  —  PuRPOSB  OF.  —  A  trade-mark  may  consist  of  a  name  or 
device  or  peculiar  arrangement  of  words,  and  is  used  to  designate  certain 
goods  manufactured  by  a  particular  person:  Solis  Cigar  Co.  v.  Pozo,  16  Col. 
388;  25  Am.  St.  Rep.  279,  and  note;  Hoyl  v.  Hoyt,  143  Pa.  St.  623;  24  Am, 
St.  Kep.  575,  and  note. 

Tradb-marks  —  Packages  in  Which  Articles  Wrapped,  not.  —  The 
size,  shape,  or  mode  of  construction  of  the  package  in  which  goods  are  placed 
is  not  entitled  to  protection  as  a  trade- mark:  Hoyt  v.  Hoyt,  143  Pa.  St.  623; 
24  Am.  St.  Kep.  575,  and  note. 
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[80  Wisconsin,  98.] 

Malicious  Prosecution  —  Damages,  when  not  Excessive.  —  A  verdict  for 
five  thousand  dollars  for  plaintiff,  a  married  woman,  is  not  excessive  when 
the  evidence  shows  that  she  had  for  a  long  time  been  subjected  to  out- 
rageous treatment  and  abuse  by  the  defendants,  culminating  in  her  pros- 
ecution before  a  justice  of  the  peace  on  a  charge  of  adultery. 

Malicious  Prosecution.  —  Evidence  is  Admissible  in  Favor  of  thb 
Plaintiff  to  Show  What  Occurred  at  the  time  and  place  when  and 
where  she  was  charged  with  the  commission  of  the  crime  of  adultery,  it 
those  making  the  charge  were  there  present  and  claim  that  thoy  made 
such  charge  on  account  of  what  there  happened.  Such  evidence  is  ad- 
missible, not  because  it  tends  to  prove  the  innocence  of  the  plaintiff,  bat 
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becanse  it  may  tend  to  show  that  what  occurred  did  not  constitute  prob- 
able cause  for  the  prosecution,  and  perhaps  it  may  also  be  admissible  as 
tending  to  show  innocence  of  the  crime  charged. 

Fkactiok Evidence.  —  Where  a  Witness   beino  Swift   in  responding 

to  a  question  makes  an  answer  which  is  not  admissible,  the  party  in- 
jured thereby  should  move  to  strike  it  out,  and  failing  to  do  this,  cannot 
afterwards  complain. 

Malicious  PaosECUTiori.  —  Judgment  o»  a  Justice  of  the  Peacb  DiS' 
CHARGING  the  ACCUSED  is  jMi'Twa/acifi  evidence  of  want  of  probable  cause 
for  his  prosecution. 

Winkler,  Flanders,  Smith,  Bottum,  and  Vilas,  and  Kirkland 
and  Grimm,  for  the  appellants. 

Rogers  and  Hall,  and  George  W.  Bird,  for  the  respondent. 

Orton,  J.  This  action  is  brought  by  the  plaintiflf  against 
the  defendants  for  malicious  prosecution  in  making  and  pro- 
curing to  be  made  a  complaint  on  oath  before  a  justice  of  the 
peace,  charging  her,  by  the  name  of  Clara  Robbins  Sickles, 
with  having  committed  adultery.  The  defendant  B.  Z.  Sickles 
denied  only  the  malice,  want  of  probable  cause,  and  intent  to 
injure,  and  alleged  good  faith  and  honest  belief,  and  good 
reason  to  believe  the  charge  was  true,  and  that  he  had  been 
80  informed,  and  that  her  general  reputation  for  chastity  was 
bad.  The  defendant  Zachariah  Sickles  made  the  same  denials 
and  allegations,  and  in  addition  thereto,  that  he  had  nothing 
to  do  with  the  prosecution.  It  appears  that  the  plaintiil 
was  formerly  the  wife  of  John  Sickles,  the  brother  of  B.  Z. 
Sickles,  and  son  of  Zachariah;  and  from  the  testimony  ad- 
mitted to  show  the  malice  of  the  defendants,  it  appears  that 
she  had  been  for  a  long  time  the  subject  of  their  outrageous 
bad  treatment  and  abuse,  to  an  extent  which  it  is  not  neces- 
sary or  proper  to  mention  beyond  this  general  statement. 

The  jury  found  a  verdict  for  the  plaintiff  of  five  thousand 
dollars;  and  it  may  as  well  be  said  here,  in  answer  to  the  last 
point  made  in  the  brief  of  the  learned  counsel  of  the  appel- 
lants, that  we  think  the  verdict  was  warranted  by  the  testi- 
mony, and  is  not  excessive  in  amount.  The  testimony  is  very 
voluminous,  and  there  is  no  occasion  for  reviewing  or  making 
any  statement  of  it  on  any  question  going  to  the  merits  of  the 
case,  and  we  shall  therefore  confine  ourselves  to  the  assign- 
ments of  error. 

1.  It  seems  that  the  adultery  charged  was  mainly  located 
at  the  place  and  on  the  occasion  of  a  certain  picnic  at  the 
house  of  the  witness  Charles  Woelfer,  in  the  town  of  Deerfield, 
about  the  1st  of  September,  1886,  and  the  said  witness  was 
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asked  as  to  the  plaintiflF's  conduct,  situation,  and  circum- 
stances while  at  and  about  said  picnic,  in  order  to  show  that 
she  was  not  guilty  of  the  act  charged,  at  least  on  that  occasion. 
The  offer  of  this  testimony  was  objected  to  by  the  learned 
counsel  of  the  appellants,  on  the  ground  that  the  plaintiflTs 
guilt  or  innocence  was  not  at  issue  in  the  case.  The  court 
held  that  it  was  proper  to  offer  such  proof,  it  appearing  that 
the  transactions  at  that  picnic  were  the  foundation  of  at  least 
part  of  the  testimony  on  the  examination  before  the  justice. 
The  husband  of  the  plaintiff,  John  Sickles,  was  at  the  picnic, 
and  knew  something  of  the  conduct  of  his  wife  on  that  occa- 
sion. The  defendants  state  in  their  answer  that  B.  Z.  Sickles 
was  informed  b^  divers  persons  that  the  plaintiff  was  guilty 
of  the  charge,  and  if,  in  their  defense,  the  grounds  of  the 
charge  were  in  part  what  occurred  at  that  picnic,  they  must 
have  been  informed  of  it.  The  defendant  B.  Z.  Sickles  testi- 
fied that  he  was  informed,  at  least  in  part,  of  what  occurred 
there.  This  evidence  scarcely  raises  the  question  whether  it 
was  proper  for  the  plaintiff  to  prove  her  innocence.  It  was,  to 
the  extent  offered  and  admitted,  proper  to  show  that  nothing 
occurred  at  the  picnic  of  a  suspicious  character,  or  that  con- 
stituted probable  cause  for  the  complaint.  It  was  incumbent 
on  the  plaintiff  to  prove  a  want  of  probable  cause,  and  if  her 
offense  was  located,  even  in  part,  as  seems  to  have  been  the 
case,  at  or  about  that  picnic,  or  confined  to  that  occasion,  she 
must  go  there  to  show  the  want  of  probable  cause,  and  show, 
if  she  can,  that  nothing  occurred  on  that  occasion  to  justify  or 
excuse  the  prosecution.  This  would  seem  to  be  directly  within 
the  issue.  But  the  testimony  offered  may  have  been  proper 
even  to  prove  negatively  that  the  plaintiff  was  innocent  of  the 
charge.  It  is  proper  for  the  defendant  to  introduce  evidence 
tending  to  show  that  the  plaintiff  was  guilty  of  the  charge, 
both  in  proof  of  probable  cause  and  in  mitigation  of  damages, 
and  without  proof  that  he  was  informed  of  the  testimony  be- 
fore he  made  the  charge:  Bacon  v.  Towne,  4  Gush.  217;  Bell 
V.  Pearcy,  5  Ired.  83;  Plummer  v.  Gheen,  3  Hawks,  66;  14 
Am.  Dec.  572;  1  Hilliard  on  Torts,  471.  The  guilt  of  the 
plaintiff  being  a  proper  issue  for  the  defendant,  there  appears 
no  good  reason  why  the  plaintiff  may  not  rebut  such  evidence 
given  or  anticipated,  and  show  that  she  was  innocent  of  the 
charge;  and  if  the  defendant  may  do  this  without  showing 
any  previous  knowledge  of  the  testimony,  why  may  not  the 
plaintiff?     But  it  seems  to  be  held,  in  the  cases  cited  by  the 
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learned  counsel  of  the  appellants,  that  such  evidence  is  proper 
for  the  plaintiff  if  the  defendants  had  knowledge  of  it  before 
they  commenced  the  prosecution:  Cecil  v.  Clarke,  17  Md.  508; 
King  v.  Colviti,  11  R.  I.  582.  The  prosecution  seems  to  have 
been  based,  in  part  at  least,  on  what  the  defendants  had  been 
informed  took  place  at  the  picnic,  and  the  defendant  B.  Z. 
Sickles  testified  that  one  Timothy  O'Herrin  told  him  that  he 
was  at  the  picnic,  and  saw  the  plaintiff  and  Tony  Hoover  to- 
gether under  very  suspicious  circumstances  in  Woelfer's  barn. 
This  certainly  put  the  defendant  on  inquiry  of  the  plaintiff's 
conduct  at  the  picnic  generally,  and  it  may  properly  be  in- 
ferred that  he  was  informed  of  it.  This  would  make  the  evi- 
dence offered  admissible,  according  to  the  position  assumed 
by  the  learned  counsel  of  the  appellants. 

2.  The  witness  Charles  Woelfer  testified  that  the  plaintiff 
was  at  the  picnic,  and  at  one  time  she  was  in  a  tobacco-shed 
while  it  rained,  with  others;  and  her  husband,  John  Sickles, 
came  in  and  spoke  to  her.  The  witness  was  then  asked  by 
the  plaintiff's  counsel,  "  What  did  he  say  to  her?  "  This  was 
objected  to  by  the  defendants'  counsel.  The  court  ruled  that 
the  plaintiff's  counsel  "may  show  what  took  place  there," 
This  ruling  was  excepted  to  by  the  defendants'  counsel.  This 
must  have  been  understood  to  mean  what  took  place  between 
the  plaintiff  and  others,  with  a  view  of  showing  that  nothing 
improper  took  place,  so  far  as  the  plaintiff  was  concerned,  as 
the  court  had  already  ruled  that  the  transactions  at  the  pic- 
nic were  proper  to  be  shown  with  that  view.  It  follows,  therefore, 
that  the  court  virtually  sustained  the  objection  to  the  question 
asked,  and  suggested  the  proper  question,  '*  What  took  place 
there?"  But  the  witness  volunteered  to  answer  the  question 
as  put  by  the  counsel,  rather  than  to  answer  the  question  as 
modified  by  the  court,  and  he  answered:  "  Well,  he  says:  *  You 

G d  d n  w e!  What  are  you  doing  in  here  amongst 

all  these  men?'  and  he  kind  of  made  towards  her,  and  she  cried, 
and  says  she  had  come  out  of  the  rain."  This  is  claimed  by 
the  learned  counsel  of  the  appellants  to  be  such  an  error  as 
ought  to  cause  a  reversal  of  the  judgment.  Besides  its  im- 
materiality, the  learned  counsel  contend  that  this  improper 
answer  was  responsive  to  the  question,  and  was  calculated 
to  prejudice  the  jury  against  the  defendants,  they  being  the 
father  and  brother  of  the  plaintiff's  low  and  brutal  husband, 
and  by  showing  that  hatred  and  abuse  of  the  plaintiff  were 
the  characteristics  of  the  whole  family.     The  answer,  as  well 
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as  the  original  question,  was  clearly  improper.  What  the 
husband  said  on  that  occasion  had  nothing  to  do  with  the  con- 
duct of  the  plaintiflf  in  respect  to  the  crime  charged,  and  it 
can  easily  be  seen  how  the  plaintiflf' s  counsel  could  use  this 
answer  as  a  make-weight  before  the  jury.  There  was  already 
too  much  testimony  of  this  husband's  abusive  treatment  of 
his  wife,  the  plaintiflf,  to  be  justified,  except  as  being  connected 
with  that  of  the  defendants,  without  adding  to  it  this  horrible 
instance  of  it  occurring  in  the  absence  of  the  defendants.  But 
this  was  not  the  error  of  the  court.  The  court  ruled  correctly. 
The  plaintiflf 's  counsel  ought  to  have  withdrawn  or  modified 
the  question,  and  perhaps  they  intended  to  do  so,  and  would 
have  done  so  if  the  witness  had  not  been  swift  to  answer  it. 
But  the  defendants'  counsel  omitted  to  obtain  a  ruling  of  the 
court  upon  the  answer.  The  court  ruled  upon  the  question 
correctly  by  suggesting  a  proper  one.  That  was  excepted  td, 
but  it  was  no  error.  We  think  that  the  conditions  were  such 
as  to  impose  upon  the  defendants'  counsel  the  duty  to  ask  the 
court  to  strike  out  the  answer,  and  if  that  motion  had  been 
denied,  it  would  have  been  an  error  of  which  they  might  have 
cause  to  complain. 

3.  The  court  instructed  the  jury  that  "  the  judgment  of  the 
justice  discharging  the  plaintiflf  on  the  examination  is  prima 
facie  evidence  of  want  of  probable  cause,  but  it  is  not  conclu- 
sive on  the  subject,  and  you  are  to  determine  the  question,  con- 
sidering that  fact  and  all  the  other  evidence  bearing  on  the 
question,"  etc.  This  is  assigned  as  error.  The  learned  coun- 
sel of  the  appellants  contend,  that  although  it  is  proper  to 
introduce  the  judgment  to  show  the  end  of  the  prosecution  as 
a  condition  precedent  to  the  action,  yet  it  ought  not  to  be  used 
to  their  disadvantage  in  the  action,  in  violation  of  the  maxim, 
Rei  inter  alios  acta  alteri  nocere  non  debet,  as  it  was  in  a  pro- 
ceeding between  the  state  and  the  plaintiflf,  in  which  the  de- 
fendants were  neither  parties  in  fact  nor  in  interest  or  privies, 
and  should  therefore  not  be  used  as  evidence  in  a  civil  action 
between  themselves  and  the  plaintiflfs  to  prove  any  issuable 
fact  against  them,  such  as  a  want  of  probable  cause  for  insti- 
tuting the  prosecution. 

The  rule  of  this  most  venerable  and  useful  maxim  cannot 
have  full  application  to  a  prosecution  before  an  examining 
magistrate  in  this  state.  The  defendant  in  this  suit  was  the 
sole  complainant  who  set  the  prosecution  on  foot  against  the 
plaintiflf,  and  who  had  the  right  to  produce  the  witnesses,  and 
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the  issue  was,  "  probable  cause  for  charging  the  prisoner  with 
the  offense";  and  the  judgment  of  discharge  is  based  upon  a 
"want  of  probable  cause";  and  if  "the  complaint  was  willful 
and  malicious  and  without  probable  cause,"  the  justice  may 
"  enter  judgment  against  the  complainant  for  all  the  costs  of 
the  proceeding,  including  witness  fees  ":  Rev.  Stats.,  sec.  4791. 
The  defendant  could  scarcely  be  treated  as  a  stranger  to  that 
proceeding  and  judgment.  The  justice  may  adjudicate  the 
same  issues  that  are  involved  in  this  case,  —  willful  and 
malicious  prosecution  without  probable  cause, — and  enter  a 
money  judgment  against  the  defendant.  Why,  then,  should 
not  the  same  judgment  be  at  least  prima  facie  evidence  against 
him  of  want  of  probable  cause  in  this  action?  This  is  a  very 
different  case  from  that  contemplated  by  the  above  maxim. 
It  seems  to  me  that  there  is  very  strong  reason  for  giving  the 
judgment  such  an  effect  in  this  action.  The  maxim  would 
have  much  greater  application  to  a  judgment  of  acquittal  af- 
ter the  trial  of  the  plaintiff  on  indictment  or  information.  The 
defendant  would  be  much  more  a  stranger  to  such  a  proceed- 
ing than  to  such  a  prosecution  before  an  examining  magistrate, 
and  the  judgment  would  not  determine  the  same  issues.  In 
the  former,  it  is  guilty  or  not  guilty;  and  in  the  latter,  proba- 
ble cause  or  the  want  of  it.  In  this  action,  the  plaintiff  must 
prove  want  of  probable  cause  and  malice  of  the  defendants  in 
instituting  the  prosecution.  In  that  case,  both  of  these  issues 
were  tried  and  found  against  them,  and  there  was  both  a  judg- 
ment of  discharge  and  one  against  the  complainant  for  the 
costs,  according  to  the  above  statute.  If  the  defendant  was 
not  strictly  a  party  to  that  proceeding,  he  was  at  least  privy 
to  and  interested  in  it. 

But  we  think  that  the  authorities  preponderate  in  favor  of 
the  introduction  of  the  judgment  of  discharge,  both  as  evidenso 
that  the  proceedings  were  ended,  and  as  prima  facie  evidence 
of  a  want  of  probable  cause.  Most  of  the  cases  cited  by  the 
learned  counsel  of  the  appellants  were  of  trials  and  acquittals, 
and  therefore  not  in  point.  The  briefs  on  both  sides  on  this 
question  are  especially  able,  learned,  and  exhaustive.  The 
most  creditable  elementary  works  agree  upon  the  proposition 
that  "  the  discharge  of  the  plaintiff  by  the  examining  magis- 
trate is  prima  facie  evidence  of  the  want  of  probable  cause, 
sufficient  to  throw  upon  the  defendant  the  burden  of  proving 
the  contrary":  2  Greenl.  Ev.,  sec.  455;  Cooley  on  Torta,  184; 
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1  Am.  Lead.  Cas.  268.  The  following  authoritieB  cited  in 
respondent's  brief  sustain  the  proposition  with  such  cogent  and 
sufficient  reasons  as  to  commend  them  to  our  judgment: 
Vinal  V.  Core,  18  W.  Va.  42;  Nicholson  v.  Coghill,  6  Dowl.  & 
R.  13;  Frost  v.  Holland,  75  Me.  112;  Jones  v.  Finch,  84  Va. 
240;  Johnston  v.  Martin,  3  Murph.  249;  Bostick  v.  Rutherford^ 
4  Hawks,  83;  Plummer  v.  Gheen,  3  Hawks,  68;  14  Am.  Dec. 
572;  Sappington  v.  Watson,  50  Mo.  83;  Brant  v.  Higgins,  10  Mo. 
728;  Casperson  v.  Sproule,  39  Mo.  39;  Sharpe  v.  Johnston,  76 
Mo.  670;  59  Mo.  557;  Straus  v.  Foung,  36  Md.  254;  Cooper  v. 
Utterbach,  37  Md.  282;  Cockfield  v.  Braveboy,  2  McMuU.  270; 
39  Am.  Dec.  124;  Grt^n  v.  0/11*66,  7  Tex.  603;  58  Am.  Dec. 
92;  Williams  v.  Vanmeter,  8  Mo.  339;  41  Am.  Dec.  647;  Johw 
son  V.  Chambers,  10  Ired.  287;  Williams  v.  Norwood,  2  Yerg. 
329;  Bornholdt  v.  Souillard,  36  La.  Ann.  103;  Plassan  v.  Louisi- 
ana Lottery  Co.,  34  La.  Ann.  246. 

It  is  unnecessary  to  review  the  authorities  cited  in  appel- 
lants' brief.  Some  of  them  sustain  the  contention  of  the 
learned  counsel  of  the  appellants,  that  the  judgment  of  dis- 
charge of  the  plaintiff  by  the  examining  magistrate  is  not  even 
prima  facie  evidence  of  want  of  probable  cause;  but  we  cannot 
concur  in  the  reasons  given.  One  of  the  reasons  given  is,  that 
there  is  no  solemnity,  certainty,  or  conclusiveness  of  such  a 
judgment  of  an  ordinary  justice,  who  is  likely  to  be  ignorant 
or  prejudiced.  The  law  presumes  the  justice  both  capable  and 
honest,  and  his  judgment  in  such  a  case  is  as  conclusive  as 
that  of  any  other  court  within  his  jurisdiction.  It  would  hardly 
do  to  test  the  conclusiveness  of  the  judgments  of  other  courts 
by  the  same  rule  of  criticism  of  the  judges. 

We  must  hold,  therefore,  that  the  above  instruction  of  the 
court  to  the  jury,  that  "  the  judgment  of  the  justice  dischar- 
ging the  plaintifiF  on  the  examination  is  prima  facie  evidence  of 
want  of  probable  cause,"  was  correct,  and  is  sustained  by  rea- 
son and  the  better  authorities. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Malicious  Pboskcution  —  Evidknck.  —  Defendant's  conduct  and  declara. 
tiona  and  the  situation  of  the  parties  may  be  adduced  in  evidence  to  prove 
malice:  Turner  v.   Walker,  3  Gill  &  J.  377;  22  Am.  Dec.  329. 

Malicious  Prosecution  —  Conviction  or  Acquittal  by  Justice  ot  th« 
Peace  as  Evidence  of  Probablk  Cause.  —  A  conviction  before  a  justice  of 
the  peace  is  couclusive  evidence  of  probabU  cause:  Adaina  v,  Bkknell,  126 
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Ind.  210;  22  Am.  St.  Rep.  676,  and  note.  In  an  action  for  malicious  pros«< 
cation,  it  is  proper  for  the  judge  to  instruct  the  jury  that  plaintiff  had  been 
acquitted  by  a  justice  of  the  peace:  CoUrell  v.  CoUrell,  126  Ind.  181.  For 
monographic  note  on  subject  of  malicious  prosecution,  ge«  Rou  t.  Hixon,  26 
Am.  St  Rep.  128-164. 
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[80  Wisconsin,  219.] 
Dkkds,  Rboistratiow  o»,  Failurk  to  Index.  —  Under  a  statute  requiring 
each  register  of  deeds  to  keep  indexes  in  which  the  names  of  grantors 
must  be  entered  in  their  alphabetical  ordor,  a  tax  deed  is  not  regarded 
as  recorded  nor  as  admissible  in  evidence  until  it  is  indexed. 

Ejectment.  Plaintiff  claimed  under  a  tax  title.  The  con- 
veyances upon  which  he  relied  were  excluded  from  evidence 
because  they  had  not  been  indexed  by  the  register  of  deeds, 
and  therefore  the  plaintiff  was  nonsuited. 

Oeorye  L.  Williams  and  C.  0.  Baker,  for  the  appellant. 

Losey  and  Woodwardf  and  Gardner  and  Oaynor,  for  the  re- 
spondents. 

Cassoday,  J.  It  is  in  effect  conceded  that  the  defendants 
were  in  possession  of  the  premises  during  the  times  in  ques- 
tion. The  plaintiff  claims  title  and  the  right  to  the  possession 
of  the  land  under  and  by  virtue  of  the  record  evidence  of  the 
two  tax  deeds,  and  the  other  conveyances  and  transfers  men- 
tioned in  the  foregoing  statement. 

We  are  forced  to  the  conclusion  that  the  record  of  the  quit- 
claim deed  from  the  county  to  Weston,  Kingston,  and  Miner, 
dated  January  15,  1872,  and  the  record  of  the  tax  deed  from 
the  state  and  county  to  the  same  persons,  dated  January  7, 
1874,  were  properly  rejected  by  the  learned  trial  court.  The 
statute  in  force  at  the  times  mentioned  and  now  is  to  the  effect 
that  each  register  of  deeds  shall  keep  a  general  index,  each 
page  of  which  shall  be  divided  into  nine  columns,  with  heads 
to  the  respective  columns  as  therein  mentioned,  the  third  of 
which  is  the  *'  name  of  the  grantor,"  the  fourth  the  name  of 
the  grantee,  the  fifth  the  description  of  the  land,  the  sixth  the 
nature  of  the  instrument,  and  the  seventh  the  book  and  page 
where  recorded;  and  expressly  requires  that  such  register 
"  shall  make  correct  entries  in  said  index  of  every  instrument 
or  writing  received  by  him  for  record  under  the  respective  and 
appropriate  heads,  entering  the  names  of  the  grantors  in  al- 
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phabetical  order,"  etc.:  Rev.  Stats.,  sec.  759.  Such  entries 
operate  as  constructive  notice  of  all  the  facts  therein  contained: 
International  L.  Ins.  Co.  v.  Scales,  27  Wis.  640;  Pringle  v. 
Dunn,  37  Wis.  449;  19  Am.  Rep.  772;  Maxwell  v.  Hartmann, 
50  Wis.  667. 

The  manifest  purpose  of  requiring  the  names  of  the  grantors 
to  be  thus  entered  in  the  general  index  in  alphabetical  order 
was  to  enable  persons  interested  in  the  title  to  the  land  to  ascer- 
tain by  an  inspection  thereof  whether  the  owner  had  parted 
with  or  been  deprived  of  the  title  thereof.  The  name  of  the 
owner  would  be  generally  known,  or  could  be  easily  ascer- 
tained, and  then  whether  he  had  transferred  or  encumbered 
his  title  could  be  readily  determined  by  an  inspection  of  such 
index,  when  properly  kept.  So,  by  such  inspection,  it  could 
be  readily  ascertained  whether  the  county  had  conveyed  or 
attempted  to  convey  the  same  for  the  non-payment  of  taxes  or 
otherwise. 

In  respect  to  the  two  deeds  mentioned,  the  names  of  the 
grantors  were  never  entered  in  alphabetical  order  in  such 
general  index.  On  the  contrary,  the  only  entries  in  such 
alphabetical  order  were  the  names  of  grantees.  It  is  very 
clear  that  such  entries  could  be  of  no  service  or  notice  to  any 
one,  since  no  one  could  be  expected  to  conjecture  who  might 
happen  to  be  a  grantee  in  a  tax  deed,  or  any  other  deed. 
Such  should  certainly  be  the  rule  in  respect  to  tax  deeds  by 
which  the  original  owner  is  divested  of  his  title  by  proceedings 
purely  statutory,  and  which,  to  be  available,  must  be  strictly 
pursued:  Potts  v.  Cooley,  51  Wis.  355;  Ramsay  v.  Hommel,  68 
Wis.  15;  Hiles  v.  Cate,  75  Wis.  101.  It  is  to  be  remembered 
that  a  tax-title  claimant  cannot  maintain  ejectment  until  his 
tax  deed  is  recorded,  and  that  it  cannot  be  considered  as 
recorded  until  the  proper  entries  of  at  least  the  essentials  are 
made  in  the  general  index:  Hewitt  v.  Week,  59  Wis.  444; 
Lander  v.  Bromley,  79  Wis.  372;  Cornell  University  v.  Meadf 
80  Wis.  387. 

It  follows  that  the  nonsuit  was  properly  granted. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. ___^ 

Dkkds  —  Registration  —  Necessity  for  Indexino.  —  In  order  that  a 
deed  may  be  constractire  notice,  it  must  be  duly  and  properly  recorded  and 
indexed.  The  index  is  an  essential  part  of  the  record:  Ritchie  r.  OriffiUu,  1 
Wash.  429;  22  Am.  St.  Rep.  155,  and  note;  extended  note  to  Oreen  r.  G^dr* 
rington,  91  Am.  Dec.  109. 
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State  v.  Hbinbmann. 

[80  WISCONSIN,  253.J 

Constitutional  Law. — Thk  Poliob  Poweb  ow  a  Statb  Extends  to  all 
regulations  affecting  the  lives,  limbs,  health,  comfort,  good  order,  morals, 
peace,  and  safety  of  society. 

ConstitutionaIi  Law  —  Pharmaot. — A  Statute  Kiquirino  that  Evert 
Person  Keeping  a  Pharmacy  store  or  shop  for  retailing,  compound- 
ing, and  dispensing  drugs,  medicines,  or  poisons  shall  be  a  registered 
pharmacist,  or  have  in  his  employ  a  registered  pharmacist,  and  provid- 
ing that  every  person  desiring  to  become  a  registered  pharmacist  shall 
possess  certain  qualifications  prescribed  in  the  act,  to  be  ascertained  ai 
therein  provided,  and  that  a  registration  fee,  not  exceeding  two  dollars, 
shall  be  paid,  is  constitutionaL 

Prosecution  and  conviction  on  a  charge  of  keeping  a  phar- 
macy without  being  or  employing  a  registered  pharmacist. 

Henry  D,  Ryan^  for  the  appellant. 

Fethers,  Jeffris  and  Fifield^  for  the  respondent. 

Cassoday,  J.  The  only  defense  here  claimed  is,  that  sec- 
tion 12,  chapter  167,  Laws  of  1882,  as  amended  by  section  3, 
chapter  460,  Laws  of  1887,  imposing  the  penalty  for  the  oflfense 
named,  is  unconstitutional  and  void.  These  acts,  at  the  time 
named,  in  effect  required  that  every  person  keeping  a  phar- 
macy store  or  shop  for  retailing,  compounding,  and  dispensing 
drugs,  medicines,  and  poisons  should  be  a  registered  phar- 
macist, or  have  in  his  employ  a  registered  pharmacist;  and 
that,  if  such  keeper  permitted  the  vending  of  drugs,  medi- 
cines, or  poisons  in  his  store  or  place  of  business,  except  under 
the  personal  supervision  of  a  registered  pharmacist  or  regis- 
tered assistant  pharmacist,  then  he  should  be  liable  to  a  penalty 
of  fifty  dollars.  To  become  such  registered  pharmacist,  or 
registered  assistant  pharmacist,  required  the  qualifications 
prescribed  in  the  acts,  to  be  ascertained  as  therein  provided, 
and  the  payment  of  a  registration  fee  in  an  amount  to  be  fixed 
by  the  board  of  pharmacy,  not  exceeding  two  dollars.  The 
first  act  gave  one  half  of  the  penalty  recovered  to  such  board, 
and  the  other  half  "  to  the  school  fund  of  the  county  in  which 
the  suit  was  prosecuted  and  judgment  obtained":  Laws  of 
1882,  sec.  15,  c.  167.  But  the  second  act,  under  which  the 
case  at  bar  is  prosecuted,  provides  that "  all  penalties  collected 
under  the  provisions  of  this  act  shall  inure  to  the  school  fund 
of  the  state."    The  question,  therefore,  as  to  the  validity  of 


Sept.  1891.]  State  v.  Heinemann,  35 

the  act  by  reason  of  any  diversion  of  the  penalties  from  the 
Bohool  fund  does  not  arise. 

The  first  objection  of  the  learned  counsel  for  the  defendant 
is,  that  the  acts  require  all  druggists  in  the  state  to  register, 
regardless  of  their  competency  or  experience  in  the  business, 
and  subjects  each  to  an  annual  license  fee  of  two  dollars. 
The  real  purpose  of  the  law  seems  to  be  to  prevent  any  drugs, 
medicines,  or  poisons  from  being  put  up  and  sold  in  such  store 
or  shop,  except  by  or  under  the  supervision  of  a  person  of  the 
requisite  qualifications,  to  be  ascertained  in  the  manner  pre- 
scribed. Was  it  not  within  the  power  of  the  legislature  to 
thus  protect  the  health  and  lives  of  citizens  throughout  the 
state  from  improper,  dangerous,  and  destructive  compounds, 
put  up  by  incompetent  or  inefficient  persons?  All  courts  agree 
that  the  police  power  of  the  state  extends  to  all  regulations 
afiecting  the  lives,  limbs,  health,  comfort,  good  order,  morals, 
peace,  and  safety  of  society,  and  hence  may  be  exercised  on 
many  subjects  and  in  numerous  ways:  Baker  v.  State^  54 
Wis.  372;  State  v.  Ryan,  70  Wis.  681.  In  speaking  of  such 
power,  Mr.  Justice  Field,  in  a  recent  case,  said:  "  The  posses- 
sion and  enjoyment  of  all  rights  are  subject  to  such  reasonable 
conditions  as  may  be  deemed,  by  the  governing  authority  of 
the  country,  essential  to  the  safety,  health,  peace,  good  order, 
and  morals  of  the  community.  Even  liberty  itself,  the  great- 
est of  all  rights,  is  not  unrestricted  license  to  act  according  to 
one's  own  will.  It  is  only  freedom  from  restraint,  under  condi- 
tions essential  to  the  equal  enjoyment  of  the  same  right  by 
others.  It  is  then  liberty  regulated  by  law":  Crowley  v.  Chris- 
Unsen,  137  U.  S.  89. 

This  principle  has  been  applied  in  many  ways,  and  to  a  vari- 
ety of  vocations.  Thus  it  has  been  held  that  a  state  may  re- 
quire locomotive  engineers  therein  to  be  examined  and  licensed 
by  a  board  created  for  that  purpose,  and  make  it  unlawful  to 
operate  without  such  license:  Smith  ▼.  Alabama,  124  U.  S. 
465;  Nashville  etc.  Ry  Co.  v.  Alabama,  128  U.  S.  96.  So  it 
has  been  held  that  a  state  may  lawfully  regulate  the  manu- 
facture and  sale  of  oleomargarine:  Powell  v.  Pennsylvania,  127 
U.  S.  678,  affirming  Powell  v.  Commonwealth,  114  Pa.  St.  265; 
60  Am.  Rep.  350;  Commonwealth  v.  Weiss,  139  Pa.  St.  247;  23 
Am.  St.  Rep.  182;  People  v.  Arensberg,  105  N.  Y.  123;  59  Am. 
Rep.  483.  So  it  has  been  held  that  the  state  may  lawfully 
require  every  practitioner  of  medicine  therein  to  obtain  a 
license  from  a  state  board  created  therefor,  as  evidence  of  his 
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qualification  to  so  practice,  and  make  it  unlawful  to  practice 
without  first  obtaining  such  license:  Dent  v.  West  Virginia, 
129  U.  S.  114;  Eastman  v.  State,  109  Ind.  278;  58  Am.  Rep. 
400;  Williams  v.  People,  121  111.  84.  A  similar  rule  has  been 
applied  to  the  practice  of  dentistry;  Gosnell  v.  State,  52  Ark. 
228;  State  v.  Vandersluis,  42  Minn.  129;  State  v.  Creditor,  44 
Kan.  665;  21  Am.  St.  Rep.  306.  Also  to  persons  engaged  in 
the  business  of  plumbing:  Singer  v.  State,  72  Md.  464. 

The  case  at  bar  was,  in  effect,  recently  decided  in  New 
Hampshire,  where  it  was  held  that  a  statute  of  that  state 
which  required  the  retailer  of  drugs,  medicines,  etc.,  to  submit 
to  an  examination  and  procure  a  license  is  within  the  police 
power  of  the  state,  and  is  not  a  tax  on  the  business,  nor  does 
it  deprive  of  property  without  due  process  of  law:  State  v. 
Forcier,  65  N.  H.  42.  In  that  case,  as  here,  it  was  claimed 
that  the  fee  required  to  be  paid  by  the  act  rendered  the  same 
illegal,  but  the  court  said:  "  The  fee  of  five  dollars  to  be  paid 
by  the  applicant  for  a  license  to  engage  in  the  business  of  an 
apothecary  and  druggist  is  merely  an  equivalent  for  the  ser- 
vice rendered  by  the  commissioners  in  making  the  examina- 
tion and  issuing  the  license,  and  cannot  be  considered  as  a  tax 
upon  the  business,  or  as  depriving  the  applicant  of  his  prop- 
erty without  due  process  of  law":  State  v.  Forcier,  65  N.  H. 
42.  To  the  same  efibct  is  Smith  v.  Alabama,  124  U.  S.  465; 
Nashville  etc.  R'y  Co.  v.  Alabama,  128  U.  S.  96. 

The  cases  cited,  especially  those  from  the  supreme  court  of 
the  United  States,  overrule  the  defendant's  objection,  to  the 
effect  that  he  has  been  deprived  of  his  property  without  due 
process  of  law,  or  denied  the  equal  protection  of  the  law, 
within  the  meaning  of  section  1  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  Due  process  of  law, 
within  the  meaning  of  that  section,  is  secured  when  the  law 
operates  on  all  alike,  and  no  one  is  subjected  to  partial  or  ar- 
bitrary exercise  of  the  powers  of  government:  Calwell  v.  Texas, 
137  U.  S.  692. 

So  it  is  manifest  from  the  authorities  cited  that  the  act  in 
question  is  not  open  to  the  objection  made  by  counsel,  to  the 
effect  that  it  delegates  legislative  power  to  the  board  thereby 
created.  The  vesting  of  such  and  similar  powers  in  boards 
created  for  the  purpose  has  been  quite  common  in  the  admin- 
istration of  the  law,  and  is  manifestly  a  legitimate  exercise  of 
legislative  power.  In  addition  to  cases  cited,  see  Train  v.  Bos- 
ton  Disinfecting  Co.y  144  Mass.  523;  Trageser  v.  Gray,  73  Md. 
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250;  25  Am.  St.  Rep.  587.  To  perform  well  the  duties  of  a 
pharmacist  requires  special  education  and  skill.  The  persona 
engaged  in  such  service  have  intrusted  to  them  the  health  and 
lives  of  the  people,  and  hence  they  take  upon  themselves 
grave  responsibilities.  It  is  certainly  within  the  province  of 
the  legislature  to  protect  the  public  against  the  imposition  of 
incompetency  and  ineflBciency  in  such  matters. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Constitutional  Law  —  Poliob  Powxb  —  DKrrKinoN.  — The  police  power 
of  the  state  ia  the  power  vested  in  the  legislature  to  enact  aaoh  wholesome 
and  reasonable  laws,  not  in  conflict  with  the  state  or  federal  constitution,  aa 
may  be  conducive  to  the  public  good:  State  v.  Moore,  104  N.  C.  714;  17  Am. 
St.  Rep.  696,  and  note;  People  v.  Wagner,  86  Mich.  594;  24  Am.  St.  Kep. 
141,  and  note. 

CoNSTmrnoNAL  Law  —  Pharmaot.  —  As  to  the  constitutionality  of  stat- 
utes regulating  the  practice  of  pharmacy,  see  People  ▼.  Moorman^  86  Mich. 
433;  StaU  v.  DonaMaon,  41  Minn.  74. 
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OoMTRAor,  Altkbino  Wbiti-bn,  b7  Parol.  —  Parol  evidence  is  admissible  to 
prove  that  a  written  contract  has  been  added  to,  changed,  or  superseded 
by  an  oral  agreement.  Therefore,  though  a  thrashing  machine  was  sold 
by  a  contract  in  writing,  providing  that  if  within  five  days  from  its  first 
nse  it  should  fail  to  fulfill  the  guaranty  given  with  it,  notice  should  be 
given  to  the  vendor  or  his  agent,  stating  the  respects  in  which  it  had 
failed,  and  that  the  defective  parts  should  be  returned  to  the  place  where 
received,  the  vendee  may  prove  that  after  he  had  received  the  machine 
and  become  satisfied  it  would  not  fulfill  the  warranty,  he  notified  the 
agent  of  the  vendor,  and  offered  to  return  it,  and  the  latter  thereupon  8o> 
licited  him  to  keep  the  machine  a  longer  time  than  the  contract  allowed, 
and  agreed  that  if  all  defects  were  not  remedied  it  might  be  returned  to 
the  vendor. 

Principal  and  Aoknt.  —  An  Aoent  having  Power  to  Sell  thrashing  ma« 
chines  for  bis  principal  within  a  designated  territory  is  presumed  to 
have  authority,  when  the  vendee  refuses  to  accept  a  machine  because  of 
defects  in  its  work,  to  agree  that  it  may  be  retained  on  trial  a  longer 
time  than  specified  in  the  written  contract  of  sale,  and  that  it  should  be 
fixed  up  and  made  to  work  satisfactorily. 

Contract  Spbcifyino  that  All  Contracts  most  bs  in  WiUTiNa. — Not. 
withstanding  a  clause  printed  after  a  vendee's  signature  to  a  written 
contract  of  sale,  stating  that  "  no  verbal  agreement  of  any  kind  apper* 
taining  to  this  order  will  be  recognized,  and  that  all  agreements  must  b« 
in  writing, "  the  agent  of  a  vendor,  having  power  to  make  the  original 
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sale,  and  power  to  make  a  new  contract  in  writing,  is  authorized  to  enter 
by  parol  into  a  new  agreement  extending  or  modifying  the  terms  of  tho 
original  agreement. 

Action  to  recover  the  consideration  paid  by  plain tifif  for  a 
thrashing  machine,  on  the  ground  that  it  did  not  fulfill  the 
warranty  under  which  it  was  sold.  Verdict  and  judgment  for 
the  plaintiff. 

Morris  and  Morris,  and  Burr  W.  Jones,  for  the  appellant. 

F.  J.  and  O.  F.  Lamb,  and  John  M.  Olin,  for  the  respondent. 

Cole,  C.  J.  In  this  case  the  plaintiff  seeks  to  recover  the 
consideration  which  he  has  paid  for  a  thrasher  which  the  de- 
fendant company  sold  him,  with  an  express  warranty  that  with 
proper  use  and  management  the  machine  would  do  as  good 
work  as  any  other  of  its  size  made  in  the  United  States.  The 
plaintiff  claims  to  have  fairly  tested  the  machine,  and  found 
it  defective  and  not  fulfilling  the  warranty,  so  he  returned  it 
to  the  place  and  person  where  it  was  received.  He  gave  two 
negotiable  promissory  notes  for  the  purchase-money,  one  of 
which  he  has  paid,  and  the  other  has  been  negotiated,  so  that 
he  is  liable  to  pay  it  to  the  holder  and  owner.  He  sues  for 
the  full  consideration  paid  and  agreed  to  be  paid,  and  his 
right  to  recover  that  amount  cannot,  under  the  circumstances, 
be  disputed,  unless  he  has  lost  the  right  by  failing  to  do  some- 
thing which  the  contract  required  him  to  do.  The  ingenious 
counsel  for  the  defendant  has  assigned  twenty  errors  to  the 
rulings  of  the  court  below,  and  which  he  relies  on  for  a  rever- 
sal of  the  judgment;  but  it  will  not  be  necessary  to  notice 
them  in  detail.  Our  view  of  the  main  question  involved  will 
practically  dispose  of  the  case. 

The  defendant  admits  in  its  answer  that  the  machine  was 
sold  by  E.  L.  Phelps,  its  agent,  to  the  plaintiff,  at  Madison, 
and  that  Phelps  had  authority  to  make  such  sale,  having  the 
charge  of  the  machine,  and  the  right  to  offer  it  for  sale  and  to 
Bell  it.  The  plaintiff  signed  a  printed  order  or  contract  for  the 
machine,  which  contains  the  conditions  of  the  sale  as  first 
made.  The  material  clause  of  this  contract  provides  that  if, 
inside  of  five  days  from  the  day  of  the  first  use,  the  machinery 
shall  fail  to  fulfill  the  warranty,  written  notice  shall  be  given 
the  defendant  company,  and  also  the  local  agent  from  whom 
the  same  was  purchased,  stating  wherein  it  failed  to  fulfill  the 
warranty,  and  a  reasonable  time  allowed  them  to  get  to  the  ma- 
chine and  remedy  the  defect.    If  the  machinery  could  not  be 
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made  to  fill  the  warranty,  the  defective  part  was  to  be  returned 
to  the  place  where  received,  and  another  furnished  which 
would  perform  the  work,  or  the  money  and  the  notes  given  for 
the  purchase  price  returned. 

The  machine  was  delivered  to  the  plaintiff  about  the  26th 
of  July,  1888,  and  was  set  up  for  use  on  the  6th  of  August. 
On  the  first  day's  trial  the  machine  proved  defective  in  many 
important  respects.  The  agent,  Phelps,  was  present  in  the 
afternoon  of  the  day,  and  was  informed  of  the  defects,  and 
what  parts  had  broken.  He  looked  the  machine  over,  said  it 
was  properly  set  up,  and  suggested  some  changes.  But  the 
machine  did  not  work  well  when  these  changes  were  made, 
and  it  never,  in  fact,  was  changed  or  repaired  so  as  to  do  good 
work  as  a  thrasher.  This  the  testimony  most  clearly  and  con- 
clusively proves.  At  the  day  of  the  trial  of  the  machine  the 
plaintiff  had  not  accepted  it,  except  conditionally,  and  had 
not  given  his  notes  for  the  purchase-money.  When  urged  to 
settle  and  give  his  notes  according  to  the  contract,  he  positively 
refused  to  do  so,  told  the  agent  he  was  not  satisfied  with  the 
the  machine,  that  it  did  not  do  good  work,  offered  to  take  it 
back  to  the  place  where  he  received  it,  or  told  the  agent  he 
surrendered  it  to  him  where  it  was,  and  that  he  was  through 
with  it.  The  agent  then  said  to  the  plaintiff  that  he  would 
give  a  longer  time  to  try  the  machine  than  the  contract  al- 
lowed,—  that  he  would  give  all  the  time  the  plaintiff  wanted 
for  the  purpose, — and  that  the  defects  would  be  remedied  and 
the  machine  made  to  work  satisfactorily,  or  if  not,  the  machine 
might  be  returned,  and  the  notes  and  money  would  be  given  to 
the  plaintiff. 

This  is  the  plaintiff's  version  of  the  new  contract  which  was 
then  made.  It  is  obvious  that  it  changed  materially,  or  rather 
auperseded,  the  terms  of  the  written  contract,  and  all  the  tes- 
timony tending  to  prove  it  was  received  by  the  court,  against 
the  objection  of  the  defendant.  Was  the  testimony  admissi- 
ble? It  is  insisted  that  it  was  not,  —  1.  Because  it  tended  to 
change  the  terms  of  the  written  contract;  and  2.  Because  the 
agent  had  no  authority  to  make  this  change  in  the  terms  of 
the  sale. 

The  rule  which  excludes  parol  testimony  to  contradict  or 
vary  the  terms  of  a  written  instrument  has  no  application, 
where  the  object  of  such  testimony  is  to  show  a  new,  subse- 
quent agreement,  involving  the  same  subject-matter.  It  is 
often  shown  that  the  old  agreement  has  been  abandoned,  or 
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that  time  and  place  of  performance  have  been  changed  by  sub- 
sequent parol  contract.  This  is  elementary  law.  Contempo- 
raneous oral  agreements  are  excluded,  because  the  writing  is 
presumed  to  contain  the  final  contract  of  the  parties;  but  it  is 
competent  to  prove  a  new  and  distinct  agreement  upon  a  new 
consideration,  whether  it  be  a  substitute  for  the  old,  or  in  ad- 
dition to  and  beyond  it:  1  Greenl.  Ev.,  sec.  303.  Such  was 
the  effect  of  the  oral  testimony  in  this  case.  It  tended  to  show 
that  the  written  contract  as  to  the  time  of  the  trial  of  the 
machine  had  been  abandoned,  and  a  new  agreement  substi- 
tuted. 

The  home  office  was  duly  notified  that  the  machine  did  not 
work  well  and  was  defective,  and  of  course  the  local  agent  had 
all  the  knowledge  it  was  possible  to  give  on  the  subject,  as  he 
was  on  the  ground  when  it  was  tested. 

Had  the  agent  authorithy  to  make  this  modification  of  the 
written  contract,  and  bind  the  defendant?  We  think  he  had. 
He  was  intrusted  with  the  machine,  to  sell  on  such  terms  as 
might  be  agreed  upon.  He  was  not  an  agent  to  make  this  sale 
alone,  but  sales  generally,  in  a  given  territory,  and  it  must  be 
presumed  that  he  had  the  power  to  sell  the  machine  in  ques- 
tion. This  must  be  presumed  from  the  nature  of  the  case. 
It  appears  that  the  plaintiff  had  refused  to  receive  and  accept 
the  machine  under  the  written  contract.  The  agent  then 
agreed,  if  he  would  retain  it  and  pay  for  it,  he  might  have  a 
reasonable  time  to  test  it,  fix  it  up,  and  make  it  work  satisfac- 
torily; and  upon  this  agreement  we  must  assume  the  machine 
was  accepted  and  the  notes  given.  If  this  new  agreement  had 
been  reduced  to  writing,  there  would  be  no  question  as  to  ita 
binding  force  on  the  defendant.  There  is  a  clause  below  the 
plaintiff's  signature,  by  way  of  notice,  to  the  effect  that  "no 
verbal  agreement  of  any  kind  appertaining  to  the  order  will 
be  recognized,  and  that  all  agreements  must  be  in  writing." 
If  the  agent  had  power  to  bind  the  defendant  in  writing  to  a 
new  agreement,  we  see  no  good  reason  for  holding  that  he 
could  not  bind  it  by  a  parol  contract.  Beyond  all  controversy, 
the  agent  was  authorized  to  sell  this  and  other  machines  for 
the  defendant,  and  this  necessarily  implied  authority  to  agree 
to  what  he  did.  It  is  true,  some  of  the  officers  of  the  defend- 
ant testified  that  Phelps  had  no  authority  to  give  any  war- 
ranty other  or  different  from  the  printed  warranty,  nor  to  vary 
the  terms  of  the  sale^  or  extend  the  time  for  the  trial  of  the  ma- 
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chine.  Now,  it  is  apparent  that  these  witnesses  testified  rather 
to  a  question  of  law  than  an  existing  fact.  They  could  not, 
however,  do  away  with  the  fact  that  Phelps  was  authorized  to 
Bell  the  machine,  and  this  carried  with  it  the  implied  power  to 
make  the  sale  on  the  terms  he  did. 

The  jury  found  that  Phelps  refused  to  receive  the  machine 
when  it  was  tendered  to  him  on  the  first  day  of  its  trial,  and 
induced  the  plaintifi"  to  retain  it  on  his  promise  to  remedy  the 
defects,  and  that  he  would  make  the  machine  fulfill  the  war- 
ranty. It  would  be  a  fraud  on  the  plaintiff"  to  compel  him, 
under  the  circumstances,  to  keep  the  thrasher.  The  evidence 
shows  that  it  is  a  worthless  machine,  or  nearly  so,  and  that 
the  plaintiff"  used  every  reasonable  means  to  make  it  a  good 
one.  The  defendant's  agents  surely  were  given  ample  oppor- 
tunity to  set  up  the  machine,  to  remedy  all  defects,  so  that  it 
would  work  satisfactorily  to  the  purchaser,  and  do  good  work, 
but  they  utterly  failed  to  make  it  answer  the  warranty. 

On  the  trial,  the  plaintiff"  offiered  in  evidence  an  aflSdavit  of 
the  defendant's  attorney  used  on  the  motion  for  a  continuance, 
in  which  it  was  stated  that  Phelps  was  the  agent  of  the  de- 
fendant, and  conducted  the  transactions  out  of  which  the  ac- 
tion arose.  This  was  objected  to.  The  answer,  as  we  have 
said,  admitted  that  Phelps  was  the  agent  of  the  defendant  for 
the  purpose  of  making  sale  of  the  machine;  that  he  had  charge 
of  it,  offered  it  for  sale,  and  sold  it.  The  statement  in  the 
affidavit  showed  no  more  than  these  facts,  and  its  admission 
was  certainly  harmless  in  that  view.  This  disposes  of  all 
the  material  questions  in  the  case. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Contracts  —  WRiTTitN  —  Parol  Evidemcb  to  Show  Alteration  by 
Verbal  Aobeembnt.  —  Parol  evidence  is  admissible  to  show  that  at  the 
time  of  the  execution  of  a  written  contract,  a  parol  agreement  was  entered 
into  by  the  parties  and  made  a  part  of  it:  Jiedfield  v.  GUason,  61  Vt.  220;  15 
Am.  St.  Rep.  889,  and  note.  A  written  agreement  may  be  modified,  ex- 
plained, or  reformed  by  parol  evidence  of  an  oral  undertaking  entered  into 
by  the  parties  at  the  time  of  its  execution:  Cake  v.  Potlsville  Bank,  116  Pa.  St. 
264;  2  Am.  St.  Rep.  600,  and  note;  extended  note  to  Sullivan  v.  Lear,  11 
Am.  St  Rep.  393;  HaUey  v.  Darling,  13  Col.  1.  Parol  evidence  may  not  be 
introduced  to  impeach  the' contents  of  a  writing,  but  it  may  be  admitted  to 
show  the  circumstancea  under  which  it  was  executed:  Kentucky  etc  B.  Co.  v. 
HaU,  125  Ind.  221. 

AasNCT.  —  A  general  agent  may  bind  his  principals  by  an  act  contrary  to  hia 
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special  instructions,  when  such  act  is  within  the  scope  of  his  authority! 
Buggies  v.  American  etc  Ins.  Co.,  114  N.  Y.  415;  11  Am.  St.  Rep.  674,  and 
note.  The  authority  of  a  general  agent  to  bind  his  principal  by  contract  is 
limited  to  the  usual  and  ordinary  means  of  accomplishing  the  business  in- 
trusted  to  him:   WUUanu  r.  Getty,  31  Pa.  St.  461;  72  Am.  Deo.  757*  and  note. 
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Libel,  What  is.  —  An  article  is  libelous  per  se  which,  being  published  in  a 
newspaper,  of  certain  persons,  including  the  plaintiff,  charges  that  with 
contracted  fanaticism,  alleged  ladies  have  perambulated  the  streets  to 
prevent  such  newspaper  from  being  purchased,  that  these  ladies  bra- 
zenly  lowered  themselves  to  a  level  which  they  would  blush;  if  they  pos- 
sessed modesty,  to  see  described  in  type;  that  the  time  used  by  them 
conld  be  more  profitably  employed  in  scrubbing  their  filthy  kitchens; 
that  women  like  them  have  little  Christianity  except  that  which  they 
flaunt  on  dress  parade;  and  that  they  are  usually  indifferently  good 
mothers,  wives,  and  daughters,  and  are  intermeddlers,  who  accomplish 
nothing,  and  neglect  the  duties  God  has  created  for  them. 

Libel.  —  A  Mebe  Seller  or  Newspapers  is  not  liable  though  they  con- 
tain a  libel,  if  he  did  not  know  that  fact,  and  his  ignorance  was  not  due 
to  negligence  on  his  part,  and  he  had  no  ground  to  suppose  that  the 
paper  was  likely  to  contain  libelous  matter. 

Libel.  —  Seller  of  a  Newspaper  Containing  a  Libel  must  assume  the 
burden  of  proving  that  he  did  not  know  that  it  contained  libelous  matter. 

Libel  —  Pleading  —  Knowledge  of  Libel. — In  a  complaint  against  a 
vendor  of  a  newspaper  containing  a  libel,  it  is  sufficient  to  state  that  be 
willfully  and  intentionally  sold  and  delivered  the  paper,  without  adding 
that  be  knew  that  it  contained  the  libelous  article. 

Action  for  libel.  The  complaint  charged  that  the  defend- 
ant was  the  owner  and  keeper  of  a  news-stand,  and  that  he 
willfully  and  intentionally  sold  and  delivered  a  large  number 
of  copies  of  a  newspaper  containing  a  false,  defamatory,  and 
scandalous  article  of  and  concerning  plaintifiF,  the  substance  of 
which  is  shown  by  the  first  clause  of  the  syllabus.  The  de- 
fendant demurred  to  the  complaint,  and  upon  the  overruling 
of  his  demurrer  appealed. 

Thorson  and  Skinvik,  and  Knowles^  Dickinson^  Buchanan^ 
Oraham,  and  Wilson,  for  the  appellant. 

RosSy  Dwyer,  and  Smith,  for  the  respondent. 

Cassoday,  J.  Within  the  rules  of  law  frequently  announced 
by  this  court,  we  must  hold  that  the  article  in  question  was 
libelous  per  se:  Bradley  v.  Cramer,  59  Wis.  309;  48  Am.  Rep. 
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511,  and  cases  there  cited;  Gauvreau  v.  Superior  Pub.  Co.^ 
62  Wis.  409;  Moley  v.  Barager,  77  Wis.  43.  The  principles 
upon  which  such  rules  are  based,  and  the  reasons  for  the 
same,  need  not  be  here  repeated.  The  question  presented 
is  one  of  pleading.  Upon  this  demurrer  the  allegations  of 
the  complaint  must  be  taken  as  true:  Gauvreau  v.  Superior 
Pub.  Co.f  62  Wis.  407.  This  being  so,  we  must  assume,  for 
the  purpose  of  this  appeal,  that  the  article  was  published  of 
and  concerning  the  plaintiff;  that  it  was  false;  and  that  the 
defendant  willfully  and  intentionally  sold  and  delivered  the 
paper  containing  the  article  as  therein  alleged. 

The  learned  counsel  for  the  defendant  contends,  with  much 
ingenuity,  that  the  defendant  can  only  be  held  liable  in  case 
he  so  sold  and  delivered  the  paper  knowing  that  it  contained 
the  article  in  question ;  and  hence,  that  the  complaint  is  de- 
fective in  not  alleging  that  he  knew  the  paper  contained  such 
article  at  the  time  of  making  such  sale  and  delivery.  The 
authorities  are  to  the  effect  that  the  mere  seller  of  newspapers 
is  not  liable  for  selling  and  delivering  a  newspaper  containing 
a  libel  upon  the  plaintiff  if  he  can  prove  upon  the  trial  to  the 
satisfaction  of  the  jury  that  he  did  not  know  that  the  paper 
contained  a  libel,  that  his  ignorance  was  not  due  to  any  negli- 
gence on  his  part,  and  that  he  did  not  know,  and  had  no 
ground  for  supposing,  that  the  paper  was  likely  to  contain 
libelous  matter:  Emmens  v.  Pottle,  16  Q.  B.  Div.  854;  Regina 
V.  Judd,  37  Week.  Rep.  143;  Chubb  v.  Flannagan,  6  Car.  &  P. 
431;  Smith  v.  Ashley,  11  Met.  367;  45  Am.  Dec.  216.  But  ik 
seems  to  be  equally  well  settled  that  such  sale  and  delivery  of 
a  newspaper  containing  a  libel  is  prima  facie  the  publication 
of  such  libel,  and  hence  makes  such  vendor  prima  facie  liable 
therefor.  Thus  in  Emmens  v.  Pottle,  16  Q.  B.  Div.  354,  Lord 
Esher,  M.  R.,  speaking  for  the  court,  said:  "I  agree  that  the 
defendants  are  prima  facie  liable.  They  have  handed  to  other 
people  a  newspaper  in  which  there  is  a  libel  on  the  plaintiff. 
I  am  inclined  to  think  that  this  called  upon  the  defendants  to 
show  some  circumstances  which  absolved  them  from  liability, 
not  by  way  of  privilege,  but  facts  which  show  that  they  did 
not  publish  the  libel."  To  the  same  effect  is  King  v.  Amphlit, 
4  Barn.  &  C.  35.  It  is  stated  as  elementary  law  that  "every 
sale  and  delivery  of  a  written  or  printed  copy  of  a  libel  is  a 
fresh  publication;  and  every  person  who  sells  or  gives  away  a 
written  or  printed  copy  of  a  libel  may  be  made  a  defendant, 
unless,  indeed,  he  can  satisfy  the  jury  that  he  was  ignorant  of 
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the  contents.  The  onus  of  proving  this  lies  on  the  defendant": 
Odgers  on  Slander  and  Libel,  160. 

Since,  under  the  authorities  cited,  proof  of  sale  and  delivery 
of  the  paper  containing  the  article  in  question  would  be  privia 
facie  evidence  of  the  willful  and  malicious  publication  of  the 
libel,  the  allegation  to  the  effect  that  the  defendant  willfully 
and  intentionally  sold  and  delivered  the  paper  containing  the 
article  would  be  an  allegation  of  the  only  fact  the  plaintiff 
would  be  required  to  prove  in  order  to  make  out  a  prima  facie 
case.  This  being  so,  such  allegation  would  seem  to  be  suffi- 
cient, without  going  further,  and  alleging  that  the  defendant 
knew  that  the  paper  contained  the  libel;  otherwise  the  plain- 
tiflf  would  be  required  to  allege  what  he  would  not  be  required 
to  prove.  Besides,  the  question  whether  the  defendant  knew 
that  the  paper  contained  the  article  was  a  fact  within  his  own 
knowledge,  and  hence  his  want  of  such  knowledge  is  peculiarly 
a  matter  of  defense. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 


LiBBL  —  LiABiLiTT  07  Vbhcob  Of  Nbwspafsr  TOR:  See  note  to  MeAl- 
Uater  v,  DetroU  Free  Press  Co.,  16  Am.  St.  Rep.  336. 

Libel  bt  Nbwspapbiis.  —  For  an  extensive  discussion  of  this  subject,  «e« 
note  to  MeAlUtter  v.  DetroU  Free  Press  Co.,  15  Am.  St.  Rep.  333-369. 


Ellis  v.  Northern  Paoipio  Railroad  Oompant. 

[80  Wisconsin,  459.] 
JuDGKKNT  —  Estoppel.  —  A  Decision  upon  Demubbsb  is  conclusive  upon 
the  questions  legitimately  involved;  and  where  it  is  made  in  this  court, 
it  cannot  be  reviewed  except  by  motion  for  a  rehearing.  Therefore, 
if,  after  such  decision,  the  cause  comes  up  for  further  hearing  in  the 
trial  court,  permission  will  not  be  granted  to  plead  as  an  estoppel  a 
judgment  rendered  in  one  of  the  national  courts  determining  the  same 
question  in  an  opposite  way  to  the  decision  of  this  court  upon  the  de- 
murrer. 

Action  to  quiet  title  to  real  estate.    Judgment  for  plaintiff. 

Catlin  and  Butler,  and  Pinney  and  Sanborn,  for  the  appel- 
lant. 

W.  F.  Bailey,  D.  E.  Roberts,  and  Burr  W,  Jones,  for  the  re- 
Bpondent. 

WiNSLOw,  J.    This  action,  brought  to  quiet  title,  has  beec 
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once  before  this  court  upon  demurrer  to  the  complaint:  77 
Wis.  114. 

As  will  be  seen  by  consulting  the  opinion  upon  that  appeal, 
the  complaint  charged  that  the  title  claimed  by  appellant 
railroad  company  was  derived  by  virtue  of  an  attempted 
donation  by  Douglas  County  in  consideration  of  the  building 
and  equipment  of  a  certain  line  of  railroad.  This  court  then 
held,  following  Whiting  v.  Sheboygan  etc.  R.  R.  Co.,  25  Wis. 
167,  3  Am.  Rep.  30,  that  the  county  had  no  authority  to  make 
such  a  donation,  and  consequently  that  the  title  thereby  ac- 
quired was  void.  It  seems  that  a  large  number  of  parcels  of 
land  not  in  controversy  in  this  action  were  conveyed  by  the 
county  to  the  railroad  company  at  the  same  time  and  by 
virtue  of  the  same  agreement  of  donation,  and  that  subse- 
quently to  the  commencement  of  this  action,  the  appellant 
commenced  an  action  in  the  United  States  circuit  court 
against  the  respondent  here  for  the  purpose  of  quieting  its 
title  to  said  other  parcels  of  land.  In  the  last-named  action, 
the  adjudication  of  this  court  upon  the  demurrer  on  this 
action  was  not  pleaded,  and  the  cause  proceeded  to  trial  upon 
bill  and  answer,  and  resulted  in  a  judgment,  March  7,  1891, 
adjudging  that  the  railroad  company  had  good  title  as  against 
the  respondent  to  the  lands  involved  in  said  action. 

Immediately  after  the  trial  of  said  action  in  the  United 
States  circuit  court,  the  appellant  made  application  to  file 
an  amended  answer  in  this  action,  setting  up  as  a  defense 
the  judgment  so  rendered  as  a  bar  by  way  of  estoppel  to  this 
action,  upon  the  ground  that  the  question  of  the  validity  of 
the  agreement  and  conveyance  of  donation  had  been  adjudged 
in  favor  of  the  railroad  company  by  a  competent  court,  in  an 
action  between  the  same  parties.  This  application  was  re- 
fused by  the  circuit  court,  and  the  cause  proceeded  to  trial 
April  1,  1891,  upon  the  complaint  and  answer  of  the  appel- 
lant claiming  title.  Upon  this  trial,  the  appellant  renewed 
its  application  to  plead  the  former  adjudication,  and  offered 
in  evidence  the  record  of  the  action  in  the  United  States  court, 
both  of  which  offers  were  rejected  and  overruled  by  the  court; 
and  it  appearing  that  appellant's  only  title  was  under  the 
agreement  of  donation,  the  circuit  court  found  and  adjudged 
that  respondent  was  the  owner  of  the  lands  here  in  contro- 
versy, and  that  appellant's  alleged  title  was  void. 

The  circuit  court  held,  in  its  rulings  upon  the  proposed 
answer  and  in  its  judgment,  in  effect,  that  the  decision  of 
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this  court  upon  the  former  appeal  was  res  adjudicata  in  this 
action.  If  this  view  was  correct,  then  the  judgment  below 
must  be  sustained,  because  upon  that  appeal  the  question  was 
fairly  raised  whether  the  county  could  lawfully  donate  the 
land  in  question  to  the  railroad  company,  and  it  was  decided 
by  this  court  that  it  could  not. 

It  is  vigorously  contended  by  appellant's  counsel  that  the 
rule  of  law  is,  that  a  decision  can  only  become  res  adjudicata 
when  it  is  contained  in  a  final  judgment  in  the  cause,  and 
that  the  decision  upon  the  demurrer  being  confessedly  not  a 
final  judgment,  but  granting  leave  to  plead  over,  it  cannot  be 
considered  as  res  adjudicata;  and  authorities  are  cited  which 
undoubtedly  tend  to  support  that  contention. 

We  shall  not  attempt  to  review  the  authorities  nor  reconcile 
conflicting  decisions.  It  is  suflBcient  to  say  that  by  repeated 
decisions  it  has  become  the  settled  law  in  this  state  that  the 
decision  of  this  court  upon  a  demurrer  is  conclusive  upon  the 
questions  legitimately  involved,  and  is  res  adjudicata  in  thafi 
case:  Noonan  v.  Orton,  27  Wis.  300;  Lathrop  v.  Knapp,  B'^ 
Wis.  307;  Fire  Dept.  v.  Tuttle,  50  Wis.  652.  It  is  true  that 
this  court  has  decided  that  an  order  of  the  circuit  court  upou 
a  demurrer  is  not  res  adjudicata.  This  doctrine,  however,  is 
based  upon  the  ground  that  such  an  order  is  reviewable  by 
statute  upon  appeal  from  the  judgment:  Hackett  v.  Carter,  38 
Wis.  394.  But  the  decision  of  this  court  upon  a  demurrer 
upon  the  questions  properly  involved  cannot  be  reviewed  by 
the  circuit  court,  nor,  indeed,  by  this  court,  save  upon  motion 
for  rehearing.  Such  questions  are  finally  decided  and  settled 
for  that  case,  and  as  between  the  parties  to  that  litigation,  for 
all  time.  This  view  of  the  law  decides  this  case.  The  com- 
plaint charged  the  appellant's  alleged  title  to  be  just  what  the 
proofs  now  before  us  show  it  to  be,  and  this  court,  prior  to  the 
judgment  in  the  United  States  court,  finally  decided  that  such 
alleged  title  was  worthless.  The  question  was  no  longer  an 
open  one,  and  the  circuit  court  was  right  in  ruling  out  the 
record  of  the  action  in  the  United  States  court,  and  rendering 
judgment  for  the  plaintiff. 

The  conflict  between  the  opinions  of  this  court  and  the 
United  States  courts  upon  the  question  of  donations  by  mu- 
nicipal corporations  to  railway  companies  is  to  be  regretted, 
but  we  cannot  change  what  we  believe  to  be  a  salutary  and 
wholesome  rule  of  law,  which  has  become  settled  by  frequent 
decisions  of  this  court,  on  that  account.    These  views  render 
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unnecessarj  any  discuBsion  of  other  questions  argued  by 
counsel. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.                                    

JuDGMKNT  ON  Dehurrkb — CoNCLUsiVKNKSS  07. — A  judgment  rendered 
npon  demarrer  which  goes  to  the  merits  of  the  action  is  final  and  conclnsiye: 
McLaughlin  r.  Doane,  40  Kan.  392;  10  Am.  St.  Rep.  210,  and  note;  Coffin  T. 
Knott,  2  0.  Greene,  682;  62  Am.  Dec.  537,  and  note. 


VoSBURQ   V.    PUTNBT. 

[80  WISCOHSIM,  523.] 

Assault  without  Intent  to  Harm.  —  In  an  action  for  an  assanit  commit- 
ted npon  plaintiff,  it  is  not  necessary  to  show  an  intent  to  do  him  harm. 
Hence,  if  one  child  kicks  another  in  a  school,  after  it  has  been  called  to 
order,  the  latter  may  recover  for  the  resulting  injuries,  though  there  was 
no  intent  to  harm  him. 

KviDENCK  —  Experts.  —  A  Htpothetical  Question  to  an  Expert,  Which 
Excludes  from  his  consideration  facts  already  proved,  should  not  be 
permitted,  when  the  excladed  facts  are  necessary  to  enable  him  to  form 
an  intelligent  opinion. 

Damages  Recoverable  for  a  Tort  include  all  injuries  resulting  from  the 
wrongful  act,  whether  they  could  have  been  foreseen  by  the  wrong-doer 
or  not.  Therefore,  in  an  action  to  recover  for  injuries  resulting  to 
plaintiff  from  being  kicked  by  defendant,  though  there  was  evidence  Co 
show  that  there  was  no  intention  of  doing  any  harm,  and  that  the  injury 
suffered  by  plaintiff  was  aggravated  by  his  having  received  a  previous 
injury,  it  was  held  proper  to  refuse  an  instruction  that  only  such  dam- 
ages could  be  recovered  as  defendant  might  reasonably  be  supposed  to 
have  contemplated  as  likely  to  have  resulted  from  his  kicking  plaintiff! 

Action  to  recover  damages  for  assault  and  battery.  Plain- 
tiflF,  aged  fourteen  years,  and  defendant,  aged  twelve  years, 
were  fellow-pupils  in  the  same  school,  and  while  in  the  school- 
room, the  latter  kicked  the  former,  causing  the  injury  com- 
plained of.  The  jury  returned  the  following  special  verdict: 
"  1.  Had  the  plaintiflf,  during  the  month  of  January,  1889,  re- 
ceived an  injury  just  above  the  knee,  which  became  inflamed, 
and  produced  pus?  A.  Yes.  2.  Had  such  injury,  on  the 
twentieth  day  of  February,  1889,  nearly  healed  at  the  point 
of  injury?  A.  Yes.  3.  Was  the  plaintiflf,  before  said  20th 
of  February,  lame,  as  the  result  of  such  injury?  A.  No. 
4.  Had  the  tibia  in  the  plaintiflf 's  right  leg  become  inflamed 
or  diseased  to  some  extent  before  he  received  the  blow  or  kick 
from  the  defendant?    A.  No.    5.  What  was  the  exciting  cause 
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of  the  injury  to  the  plaintiff's  leg?  A.  Kick.  6.  Did  the 
defendant,  in  touching  the  plaintiff  with  his  foot,  intend  to  do 
him  any  harm.  A.  No.  7.  At  what  sum  do  you  assess  the 
damages  of  the  plaintiflF?  A.  $2,500."  Upon  this  verdict, 
the  court  entered  judgment  in  favor  of  plaintiff,  from  which 
the  defendant  appealed. 

T.  W.  Haightj  and  J.  V.  QuarleSj  for  the  appellant. 

Ryan  and  Merton,  for  the  respondent. 

Lyon,  J.  Several  errors  are  assigned,  only  three  of  which 
will  be  considered. 

1.  The  jury  having  found  that  the  defendant,  in  touching 
the  plaintiff  with  his  foot,  did  not  intend  to  do  him  any  harm, 
counsel  for  defendant  maintain  that  the  plaintiff  has  no  cause 
of  action,  and  that  defendant's  motion  for  judgment  on  the 
special  verdict  should  have  been  granted.  In  support  of  this 
proposition,  counsel  quote  from  2  Greenl.  Ev.,  sec.  83,  the  rule 
that  "  the  intention  to  do  harm  is  of  the  essence  of  an  assault." 
Such  is  the  rule,  no  doubt,  in  actions  or  prosecutions  for  mere 
assaults.  But  this  is  an  action  to  recover  damages  for  an 
alleged  assault  and  battery.  In  such  case  the  rule  is  correctly 
stated,  in  many  of  the  authorities  cited  by  counsel,  that  plain- 
tiff must  show  either  that  the  intention  was  unlawful,  or  that 
the  defendant  is  in  fault.  If  the  intended  act  is  unlawful,  the 
intention  to  commit  it  must  necessarily  be  unlawful.  Hence, 
as  applied  to  this  case,  if  the  kicking  of  the  plaintiff  by  the 
defendant  was  an  unlawful  act,  the  intention  of  defendant  to 
kick  him  was  also  unlawful. 

Had  the  parties  been  upon  the  play-grounds  of  the  school, 
engaged  in  the  usual  boyish  sports,  the  defendant  being  free 
from  malice,  wantonness,  or  negligence,  and  intending  no  harm 
to  plaintiff  in  what  he  did,  we  should  hesitate  to  hold  the  act 
of  the  defendant  unlawful,  or  that  he  could  be  held  liable  in 
this  action.  Some  consideration  is  due  to  the  implied  license 
of  the  play-grounds.  But  it  appears  that  the  injury  was  in- 
flicted i9  the  school,  after  it  had  been  called  to  order  by  the 
teacher,  and  after  the  regular  exercises  of  the  school  had  com- 
menced. Under  these  circumstances,  no  implied  license  to  do 
the  act  complained  of  existed,  and  such  act  was  a  violation  of 
the  order  and  decorum  of  the  school,  and  necessarily  unlawful. 
Hence  we  are  of  the  opinion  that,  under  the  evidence  and  ver- 
dict, the  action  may  be  sustained. 

2.  The  plaintiff  testified,  as  a  witness  in  his  own  behalf,  as 
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to  the  circumstances  of  the  alleged  injury  inflicted  upon  him 
by  the  defendant,  and  also  in  regard  to  the  wound  he  received 
in  January,  near  the  same  knee,  mentioned  in  the  special  ver- 
dict. The  defendant  claimed  that  such  wound  was  the  proxi- 
mate cause  of  the  injury  to  plaintiff's  leg,  in  that  it  produced 
a  diseased  condition  of  the  bone,  which  disease  was  in  active 
progress  when  he  received  the  kick,  and  that  such  kick  did 
nothing  more  than  to  change  the  location,  and  perhaps  some- 
what hasten  the  progress  of  the  disease.  The  testimony  of 
Dr.  Bacon,  a  witness  for  plaintifiF  (who  was  plaintiff's  attend- 
ing physician),  elicited  on  cross-examination,  tends  to  some 
extent  to  establish  such  claim.  Dr.  Bacon  first  saw  the  in- 
jured leg  on  February  25th,  and  Dr.  Philler,  also  one  of  the 
plaintiff's  witnesses,  first  saw  it  March  8th.  Dr.  Philler  was 
called  as  a  witness  after  the  examination  of  the  plaintiff  and 
Dr.  Bacon.  On  his  direct  examination  he  testified  as  follows: 
"  I  heard  the  testimony  of  Andrew  Vosburg  in  regard  to  how 
he  received  the  kick,  February  20th,  from  his  playmate.  I 
heard  read  the  testimony  of  Miss  More,  and  heard  where  he 
said  he  received  this  kick  on  that  day."  (Miss  More  had  al- 
ready testified  that  she  was  the  teacher  of  the  school,  and  saw 
defendant  standing  in  the  aisle  by  his  seat,  and  kicking  across 
the  aisle,  hitting  the  plaintiff.)  The  following  question  was 
then  propounded  to  Dr.  Philler:  "After  hearing  that  testi- 
mony, and  what  you  know  of  the  case  of  the  boy,  seeing  it  on 
the  eighth  day  of  March,  what,  in  your  opinion,  was  the  excit- 
ing cause  that  produced  the  inflammation  that  you  saw  in 
that  boy's  leg  on  that  day?"  An  objection  to  this  question 
was  overruled,  and  the  witness  answered:  "  The  exciting  cause 
was  the  injury  received  at  that  day  by  the  kick  on  the  shin- 
bone." 

It  will  be  observed  that  the  above  question  to  Dr.  Philler 
calls  for  his  opinion  as  a  medical  expert,  based  in  part  upon 
the  testimony  of  the'  plaintiff,  as  to  what  was  the  proximate 
cause  of  the  injury  to  plaintiff's  leg.  The  plaintiff  testified 
to  two  wounds  upon  his  leg,  either  of  which  might  have  been 
such  proximate  cause.  Without  taking  both  of  these  wounds 
into  consideration,  the  expert  could  give  no  intelligent  or 
reliable  opinion  as  to  which  of  them  caused  the  injury  com- 
plained of;  yet,  in  the  hypothetical  question  propounded  to 
him,  one  of  these  probable  causes  was  excluded  from  the  con- 
sideration of  the  witness,  and  he  was  required  to  give  his 
opinion  upon  an  imperfect  and  insufficient  hypothesis,  —  one 
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which  excluded  from  his  consideration  a  material  fact  essen- 
tial to  an  intelligent  opinion.  A  consideration  by  the  witness 
of  the  wound  received  by  the  plaintiff  in  January  being  thus 
prevented,  the  witness  had  but  one  fact  upon  which  to  base 
his  opinion,  to  wit,  the  fact  that  defendant  kicked  plaintiff 
on  the  shin-bone.  Based,  as  it  necessarily  was,  on  that  fact 
alone,  the  opinion  of  Dr.  Philler  that  the  kick  caused  the  in- 
jury was  inevitable,  when,  had  the  proper  hypothesis  been 
submitted  to  him,  his  opinion  might  have  been  different.  The 
answer  of  Dr.  Philler  to  the  hypothetical  question  put  to  him 
may  have  had,  probably  did  have,  a  controlling  influence  with 
the  jury,  for  they  found  by  their  verdict  that  bis  opinion  was 
correct. 

Surely  there  can  be  no  rule  of  evidence  which  will  tolerate 
a  hypothetical  question  to  an  expert,  calling  for  his  opinion  in 
a  matter  vital  to  the  case,  which  excludes  from  his  considera- 
tion facts  already  proved  by  a  witness,  upon  whose  testimony 
such  hypothetical  question  is  based,  when  a  consideration  of 
such  facts  by  the  expert  is  absolutely  essential  to  enable  him 
to  form  an  intelligent  opinion  concerning  such  matter.  The 
objection  to  the  question  put  to  Dr.  Philler  should  have  been 
sustained.  The  error  in  permitting  the  witness  to  answer  the 
question  is  material,  and  necessarily  fatal  to  the  judgment. 

3.  Certain  questions  were  proposed  on  behalf  of  defendant, 
to  be  submitted  to  the  jury,  founded  upon  the  theory  that  only 
such  damages  could  be  recovered  as  the  defendant  might  rea- 
sonably be  supposed  to  have  contemplated  as  likely  to  result 
from  his  kicking  the  plaintifl".  The  court  refused  to  submit 
such  questions  to  the  jury.  The  ruling  was  correct.  The 
rule  of  damages  in  actions  for  torts  was  held  in  Brown  v. 
Chicago  etc.  Ry  Co.,  54  Wis.  342,  41  Am.  Rep.  41,  to  be  that 
the  wrong-doer  is  liable  for  all  injuries  resulting  directly  from 
the  wrongful  act,  whether  they  could  or  could  not  have  been 
foreseen  by  him.  The  chief  justice  and  the  writer  of  this  opinion 
dissented  from  the  judgment  in  that  case,  chiefly  because  we 
were  of  the  opinion  that  the  complaint  stated  a  cause  of  action 
ez  contractu,  and  not  ex  delicto,  and  hence  that  a  diflerent  rule 
af  damages  —  the  rule  here  contended  for  —  was  applicable. 
We  did  not  question  that  the  rule  in  actions  for  tort  was  cor- 
rectly stated.  That  case  rules  this  on  the  question  of  dam- 
ages. 

The  remaining  errors  assigned  are  upon  the  rulings  of  the 
court  on  objections  to  testimony.     These  rulings  are  not  very 
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likely  to  be  repeated  on  another  trial,  and  are  not  of  sufficient 
importance  to  require  a  review  of  them  on  this  appeal. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  triaL 

AsaA.iTLT  —  Intsnt  to  Hakm  —  Nkc£93itt  tor.  —  There  may  be  an  action* 
able  assault,  although  there  was  no  specific  intent  to  do  harm:  Mercer  ▼. 
Oorbin,  117  Ind.  450;  10  Am.  St.  Rep.  76,  and  note.  When  a  party,  by  an 
act  which  he  could  have  aroided^  and  which  he  cannot  justify,  inflicts  injury 
npon  another  by  force,  he  is  answerable  in  damages  to  the  person  injured: 
OolcUmiih  t.  Joy,  61  Vt.  488;  16  Am.  St.  Rep.  923. 

Damages  Recovbrabls  fob  Assault. — In  an  action  for  assault,  damages 
eannot  be  recovered  by  way  of  punishment,  but  the  plaintiff  is  entitled  to 
eompensation  for  the  injury  done  him:  Beek  v.  TTiompaon,  31  W.  Va.  459; 
13  Am.  St.  Rep.  870,  and  note;  note  to  Ooldtmith  T.  Joy,  15  Am.  St.  Bepi. 
930;  Morgcm  v.  Kendall,  124  Ind.  455. 
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[80  Wisconsin,  631.] 

BoxmoART,  WHRH  LiMiTBD  TO  Maroin  ot  thb  Rivkb.  —  Conveyance  In 
which  lands  are  described  as  running  to  low- water  mark  on  the  west* 
erly  side  of  F.  River,  and  thence  northerly  along  iow- water  mark  on  the 
west  side  of  F.  River,  as  established  by  a  certain  dam,  to  a  town  line, 
etc.,  does  not  include  the  land  between  low-water  mark  and  the  thread 
of  the  stream.  Nor  is  this  construction  of  the  deed  rendered  inapplica« 
ble  by  the  further  fact  that  the  grantor,  being  the  owner  of  a  dam,  re> 
served  the  right  of  the  flowage. 

Statute  Declarino  a  River  to  bb  a  Nayioablb  Strbam  cannot  affect 
rights  of  riparian  owners  or  of  owners  of  a  dam  acquired  before  the  pas- 
sage of  snch  statute. 

Action  to  enjoin  the  cutting  of  ice  in  a  mill-pond  alleged 
to  belong  to  the  plaintiflF.  This  pond  was  a  part  of  Fox  River, 
and  it  was  conceded  that  it  at  one  time  was  the  property  of 
R.  N.  Kimball,  who  executed  a  conveyance  to  one  Poorman, 
the  descriptive  words  of  which,  so  far  as  material,  appear  in 
the  opinion  of  the  court,  and  whatever  title  passed  by  this 
deed  had  become  vested  in  the  defendants.  Subsequently 
Kimball  conveyed  the  strip  between  low-water  mark  and 
the  thread  of  the  stream  to  plaintiff,  who  was  in  possession 
thereof.  In  the  deed  from  Kimball,  he  reserved  "the  right  to 
overflow  said  land  with  the  water  of  Fox  River  and  said  mill- 
pond,  and  of  keeping  and  maintaining  a  certain  mill-dam  at 
its   present  height,  or   any  other  height  not  exceeding  the 
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height  thereof  as  established  and  ascertained  by  a  survey  and 
measurement  thereof  "  referred  to  in  the  deed.  Judgment  in 
favor  of  the  plaintiff. 

T.  E.  Ryan  and  E.  Merton,  for  the  appellants. 

C.  E.  Arminj  for  the  respondent. 

Orton,  J.  The  respondent  is  the  owner  of  that  part  of  the 
northeast  quarter  of  section  3,  township  6,  range  19  east, 
which  is  known  as  the  "Saratoga  Mills  property,"  at  Wau- 
kesha, and  of  that  portion  of  the  mill  reserve  and  water  used 
in  connection  therewith  on  the  Fox  River  not  heretofore  con- 
veyed to  others. 

The  appellants  are  the  owners  of  a  strip  of  land  containing 
about  two  acres  on  the  westerly  side  of  the  mill-pond  of  the 
plaintiff,  on  which  they  have  erected  an  ice-house  for  the  stor- 
age of  ice  cut  from  Fox  River  or  said  mill-pond  for  the  use  of 
Bethesda  brewery,  and  for  other  purposes.  This  strip  is  de- 
scribed in  their  deeds  as  follows:  "  Beginning  at  a  point  on 
the  center  of  Union  Street,  where  the  same  presumably  inter- 
sects the  easterly  line  of  lot  4,  in  the  Northwest  Addition  to 
the  plat  of  Prairieville  [now  village  of  Waukesha];  thence 
running  easterly  on  the  continuation  of  the  center  line  of 
Union  Street  to  low-water  mark  on  the  west  side  of  Fox 
River;  thence  running  northerly  along  the  low- water  mark  on 
the  said  westerly  side  of  Fox  River  to  the  town  line,  where 
said  town  line  presumably  intersects  and  divides  the  towns  of 
Pewaukee  and  Waukesha;  thence  running  west  along  the  said 
town  line  to  the  northeast  corner  of  block  X;  thence  south- 
erly along  the  east  line  of  said  block  X,  and  southerly  along 
the  corner  of  said  block  X  (or  the  center  of  Union  Street), 
being  the  place  of  beginning;  containing  two  acres,  be  the  same 
more  or  less." 

The  respondent  brings  this  suit  to  restrain  the  appellants 
from  cutting  ice  on  said  mill-pond,  and  for  an  accounting  of 
ice  already  taken  away  from  said  pond.  His  action  is  predi- 
cated upon  his  ownership  of  the  bed  of  the  river  or  pond,  and 
to  low-water  mark  on  the  west  side  thereof,  the  east  line  of  the 
appellants'  land. 

The  appellants  defend, —  1.  As  the  owners  of  the  fee  in  the 
soil  covered  by  the  river  or  pond  to  the  center  thread  thereof, 
by  virtue  of  the  above  description  of  their  strip  of  land  on  the 
west  side  of  said  river  or  pond;  2.  As  riparian  owners  of  the 
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chore  of  said  river  or  pond  as  a  navigable  stream;  3.  On  the 
ground  that  the  purchase  and  ownership  of  the  said  strip  of 
land  were  solely  for  the  purpose  of  building  ice-houses  thereon, 
and  to  obtain  ice  from  said  pon'' 

The  judgment  is,  that  the  plaintiff  is  the  owner  in  fee  of  all 
that  portion  of  the  bed  of  Fox  River  embraced  within  the  lim- 
its of  mill  reserve  in  the  town  of  Waukesha,  and  was  at  the 
commencement  of  the  action,  and  that  the  east  boundary  of 
the  lands  owned  by  the  defendants  upon  the  west  side  of  Fox 
River  is  limited  to  low-water  mark  upon  the  westerly  side  of 
Fox  River,  and  that  by  the  conveyance  they  took  no  title  in  fee 
as  riparian  proprietors  to  any  part  or  portion  of  the  bed  of  said 
Fox  River  easterly  from  the  line  fixed  in  said  deed  as  low- 
water  mark  on  the  west  side  of  Fox  River.  It  is  further  ad- 
judged that  the  plaintiff  recover  of  and  from  the  defendant  his 
damages,  assessed  at  the  sum  of  six  cents,  and  his  costs,  etc, 
and  that  the  injunction  be  dissolved. 

The  mills  and  mill-pond  at  Waukesha  are  so  ancient  that 
in  all  the  later  conveyances  the  pond  is  called  the  Fox  River 
at  that  place,  and  the  low-water  mark  of  the  river  means  the 
low-water  mark  of  the  pond.  The  above-stated  defenses  con- 
stitute the  points  made  by  the  learned  counsel  of  the  appel- 
lants on  this  appeal  from  the  above  judgment,  and  they  will 
be  considered  in  their  order. 

1.  The  above  description  in  the  conveyances  to  the  appel- 
Irnts  makes  their  strip  of  land  extend  to  the  center  of  the 
pond.  The  description  of  their  east  line  is  peculiar.  It  is 
"the  continuation  of  the  center  line  of  said  Union  Street  to 
the  low-water  mairk  on  the  west  side  of  Fox  River;  thence 
northerly  along  the  low-water  mark  on  the  said  westerly  side 
of  Fox  River  to  the  town  line,"  etc.  The  doctrine  asserted  by 
the  learned  counsel,  that  as  to  lands  which  extend  to  and 
cover  the  banks  of  navigable  streams,  the  presumption  is,  that 
it  was  the  intention  to  convey  all  the  rights  of  the  grantors  to 
the  bed  of  the  stream,  to  the  center  thereof,  is  undoubtedly 
correct.  But  this  is  a  mere  presumption,  and  may  be  rebut- 
ted by  the  strong  language  of  the  deed,  clearly  indicating  the 
intention  to  establish  the  line  at  the  margin  of  the  stream. 
There  could  be  no  language  of  description  more  clearly  indi- 
cating the  exact  line  than  is  found  in  the  conveyances  of  this 
strip  of  land:  "To  low- water  mark;  thence  northerly  along 
the  low-water  mark."  This  language  could  have  no  other 
meaning  than  to  indicate  the  intention  of  the  grantors  to  limit 


54  Allen  v.  Weber.  [Wisconsin, 

the  premises,  and  establish  their  boundary  at  that  line  "  along 
low-water  mark." 

In  principle,  this  case  is  decided  in  Greene  v.  Nunnemacher, 
36  Wis.  50.  That  was  a  case  for  abatement  of  the  nuisance 
created  by  a  distillery.  One  part  of  the  damages  was  for  cor- 
rupting the  waters  of  the  Kinnickinnic  River,  and  rendering 
them  unfit  for  use  by  the  plaintiflF  as  a  riparian  proprietor  on 
said  river.  The  deed  by  which  the  plaintiff  held  his  premises 
described  his  land  as  "  running  along  the  bank  "  of  said  river. 
The  present  chief  justice  said  in  his  opinion:  "For,  according 
to  the  description  of  the  premises  as  given  in  the  deed,  there 
is  reason  for  saying  that  they  are  limited  to  the  river  bank, 
and  do  not  in  fact  include  the  bed  of  the  stream  or  the  waters 
of  the  same."  Chief  Justice  Ryan,  then  at  the  bar,  was  coun- 
sel for  the  appellant,  and  cited  the  following  authorities  to  the 
point  that  the  description  of  plaintiff 's  land  limits  the  same 
to  the  bank  of  the  creek:  Angell  on  Watercourses,  sees.  8,  26; 
Cary  v.  Daniels^  5  Met.  236;  Crittenton  v.  Alger,  11  Met.  281; 
Starr  v.  Child,  20  Wend.  149;  Child  v.  Starr,  4  Hill,  369-, 
Hatch  V.  Dwight,  17  Mass.  289;  9  Am.  Dec.  145;  Starr  v.  Child, 
5  Denio,  599.  This  shows  that  the  point  was  well  considered 
by  the  court.  The  language  "  along  the  bank  "  is  not  as  cer- 
tain and  specific  as  the  language  "  along  low-water  mark." 

In  the  following  cases,  the  line  is  limited  by  the  description, 
and  no  part  of  the  bed  of  the  stream  is  conveyed:  "  Thence 
northeasterly  up  the  west  bank  of  Pine  Creek":  Murphy  v.  Cope- 
land,  51  Iowa,  515;  58  Iowa,  409;  43  Am.  Rep.  118,  and  cases 
cited.  "To  and  along  the  bank":  Halsey  v.  McCormicJc,  13 
N.  Y.  296;  People  ex  rel.  CommWs  v.  Supervisors,  125  111.  9. 
*'  As  far  as  high-water  mark  "  is  the  outer  line  of  the  overflow 
of  a  mill-pond  so  described  in  the  conveyance:  Jones  v.  Parker, 
99  N.  C.  18.  "To  the  Genesee  River;  thence  northwardly 
along  the  shore  of  said  river":  Starr  v.  Child,  20  Wend.  149. 
In  Murphy  v.  Copeland,  51  Iowa,  515,  it  was  held  that  "  along 
the  bank  "  was  equivalent  to  "  along  low-water  mark,"  and  the 
same  in  Halsey  v.  McCormick,  13  N.  Y.  296.  In  Cook  v.  Mc- 
Clure,  58  N.  Y.  437,  17  Am.  Rep.  270,  the  language  is:  "To 
a  stake  near  the  high-water  mark  of  the  pond,  running  thence 
along  the  high-water  mark  of  said  pond  to,"  etc., — and  it  was 
held  that  the  line  was  limited  at  high-water  mark,  and  would 
not  extend  even  to  low-water  mark.  This  case  is  exactly  in 
point.  In  Bradford  v.  Cressey,  45  Me.  9,  the  language  is: 
*' Thence  east  until  it  strikes  the  creek  on  which  the  mill 
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stands;  thence  southwesterly  on  the  west  bank  of  said  creek," 
—  and  it  was  held  that  "the  grantee  was  restricted  to  the  bank 
of  the  creek."  The  line  so  described  is  a  monument  and 
fixed  boundary:  Angell  on  Watercourses,  sec.  25. 

From  the  language  of  the  description  of  the  defendants'  strip 
of  land  itself,  it  is  perfectly  clear  that  low-water  mark  was 
made  a  fixed  and  permanent  boundary.  If  the  situation  of 
the  strip  on  the  pond  is  consulted,  that  would  evince  the  same 
intention.  It  was  contiguous  to  a  very  old  mill-dam  belong- 
ing to  the  grantors,  now  called  the  Fox  River  at  that  point. 
It  was  not  likely  that  it  was  intended  to  give  the  grantees  of 
this  strip  any  interest  in  the  waters  of  the  pond,  or  any  control 
over  the  water-power  or  interference  with  it.  Such  a  situation 
of  the  strip  clearly  indicates  the  intention  to  so  limit  the 
eastern  line  to  low-water  mark,  and  not  have  it  extend  ad 
filum  aqux  of  the  pond.  Such  a  reason  was  held  to  prevail  in 
Smith  V.  Fordy  48  Wis.  115.  The  owners  of  the  water-power 
and  mill-dam  are  the  only  riparian  proprietors  of  the  land 
covered  by  the  pond  to  low-water  mark  on  the  west,  and  there- 
fore owned  the  ice  formed  on  the  pond:  Brantley  on  Personal 
Property,  sec.  98;  Lawson's  Rights,  Remedies,  and  Practice, 
sec.  1345. 

2.  The  declaration  made  by  the  legislature  of  1868,  that 
Fox  River  is  a  navigable  stream,  could  not  possibly  aflfect  the 
rights  of  the  owners  of  the  dam,  acquired  long  before,  or  make 
the  dam  navigable,  or  any  other  part  of  Fox  River,  in  any 
other  sense  than  mere  theory.  The  defendants'  rights  are 
xixed  by  their  deeds,  and  that  act  certainly  could  not  change 
them  in  the  least. 

3.  The  object  of  the  purchase  of  the  strip  —  to  build  ice- 
houses on  it  —  would  not  imply  ownership  of  the  ice,  for  he 
could  procure  from  the  owner  the  right  to  cut  ice  on  the  pond, 
or  buy  the  ice  cut  by  others,  and  fill  his  ice-house  in  that  way. 
But  at  best  such  a  purpose  would  not  affect  the  deed,  or  the 
natural  construction  of  its  language.  Deeds  would  be  very 
inconclusive  if  they  were  to  be  governed  by  the  use  the  pur- 
chaser intended  to  make  of  the  land.  Such  a  use  might  re- 
quire twice  the  quantity  of  the  land  conveyed,  with  a  complete 
change  of  its  boundaries. 

4.  It  is  contended  that  a  reservation  in  the  first  deed  of 
this  strip  of  the  right  of  flowage  by  the  owner  of  the  dam  in- 
dicates an  intention  to  convey  to  the  center  of  the  pond.  By 
that  reservation  the  grantor  reserved  the  right  to  flow  the 
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whole  strip,  and  not  merely  the  land  thus  covered  by  the  pond. 
But  there  is  a  margin  between  high  and  low  water  marks  the 
grantor  reserved  the  right  to  flow,  which  would  be  entirely  con- 
sistent with  the  grantees'  line  being  limited  to  low-water  mark. 
That  reservation  need  not  affect  the  construction  of  the  deed 
in  respect  to  its  conveyance  to  the  center  of  the  pond,  for  it 
would  have  full  and  complete  operation  and  effect  over  the 
land  granted. 

We  can  find  no  error  in  the  record.  The  judgment  is  evi- 
dently correct. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Riparian  Rights  —  Mill-owveb  on  Navigablk  Strbam.  —  In  Kentucky, 
one  who  erects  a  mill  on  a  watercourse  acquires  a  vested  right  which  cannot 
be  infringed  upon  or  taken  away  without  compensation:  Anderson  v.  Cin- 
dnnati  etc  R'y,  86  Ky.  44;  9  Am.  St.  Rep.  263. 

Waters  as  Boundary  Lines.  —  Navigable  and  Non-navigable  Streams^ 
Distinction  between.  —  In  text-books  and  in  decisions,  the  expression  is 
sometimes  made  that  conveyances  of  land  bordering  upon  non-navigable  or 
non-tidal  streams  are  presumed  to  extend  to  the  thread  thereof,  and  that 
conveyances  of  land  bordering  upon  tidal  or  navigable  streams  are  presumed 
to  extend  only  to  the  bank  or  ordinary  high-water  mark  thereof:  Fuller  v. 
Williams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88.  An  examination  of  the  de- 
cisions will  show,  however,  that  no  such  distinction  exists.  By  the  law  of 
England,  and  that  of  many  of  the  United  States,  the  beds  of  navigable  and 
tidal  streams  are  presumed  to  be  the  property  of  the  sovereign  or  state,  and 
not  of  the  adjacent  landed  proprietors,  and  conveyances  of  land  fronting  upon 
them,  made  by  private  owners,  are  presumed  not  to  be  intended  to  extend 
beyond  the  line  of  their  ownership,  and  therefore  to  stop  where  that  owner- 
ship stops,  which  ia  generally  at  ordinary  high-water  mark.  When,  however, 
it  clearly  appears  that  the  bed  of  a  navigable  or  tidal  stream  is  not  vested  in 
the  state  or  sovereign,  but  in  some  private  proprietor,  the  presumptions  ordi- 
narily  attending  conveyances  cease  to  operate,  and  their  place  is  taken  by  a 
contrary  presumption,  which  is,  that  the  grantor  did  not  intend  to  reserve  to 
himself  the  flats  nor  the  land  covered  by  water  lying  between  the  bank  and 
the  thread  of  the  stream,  and  to  thus  shut  off  his  grantee  from  ownership  in  the 
land  underlying  the  water.  In  the  multitude  of  decisions,  it  would,  perhaps, 
be  extreme  to  say  that  none  can  be  found  in  conflict  with  the  rule  which  we 
have  stated,  but  our  industry  has  not  enabled  us  to  discover  any  in  conflict 
with  it.  On  the  contrary,  in  every  instance  in  which  we  have  seen  the  ques- 
tion decided,  where  it  appeared  that  the  grantor  owned  any  part  of  the  bed 
of  the  stream,  whether  navigable  or  tidal,  or  not,  his  conveyance  has  been 
held  to  extend  to  the  thread  of  the  stream,  when  he  owned  so  far,  and  in 
other  cases  up  to  the  line  of  his  ownership,  when  it  did  not  extend  so  far  into 
the  stream  as  its  thread,  unless  it  contained  some  words  clearly  reserving 
from  the  operation  of  his  deed  the  land  so  owned  by  him:  Morrison  v.  Keen, 
3  Greenl.  474;  Berry  v.  Snyder,  3  Bush,  283;  Sleeper  r.  Laconia,  60  N.  H.  201; 
49  Am.  Rep.  311;  Lunt  v.  Holland,  14  Mass.  150;  Williamsburgh  Boom  Co.  ▼. 
Smith,  84  Ky.  375,  376;  Norcross  v.  Oriffitha,  65  Wis.  610,  616;  Jonea  T. 
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Soulard,  24  How.  65;  Gould  oa  Waters,  sec.  194;  McCuUottgh  ▼.  Wall,  A 
Rich.  68;  62  Am.  Dec.  715;  Watson  v.  Peterg,  26  Mich.  508,  517;  Brown 
Oil  Go.  V.  CalcivKll,  35  W.  Va.  95;  Chandoa  v.  Mack,  77  Wis.  673;  20  Am. 
St.  Rep.  139;  Browne  v.  Kennedy,  5  Har.  &  J.  195;  9  Am.  Dec.  603. 

The  case  cited  above  from  65  Wisconsin  well  expresses  the  law  upon  the 
■abject,  and  is  very  pertinent  here,  because  the  river  under  consideration 
was  a  navigable  stream,  and  the  conveyance  to  be  interpreted  did  not  men- 
tion the  stream  at  all,  but  described  certain  courses  and  distances,  which,  in 
fact,  extended  along  its  banks;  and  it  was  contended  that  the  deed  should 
be  limited  to  the  precise  land  included  in  such  courses  and  distances,  and 
should  not  extend  to  the  center  of  the  stream.  After  considering  the  arga> 
ments  made  by  counsel,  and  the  decisions  of  the  various  courts,  the  true  rule 
upon  the  subject  was  thus  stated  in  the  opinion  of  the  court:  "  When  it  is 
made  to  appear  that  the  lands  conveyed  by  the  deed  extend  to  and  cover  the 
banks  of  a  navigable  stream,  the  presumption  is,  that  the  intention  was  to 
convey  all  the  right  of  the  grantor  in  the  bed  to  the  center  thereof;  and  in 
order  to  defeat  this  presumption,  there  must  be  clear  proof  that  such  was  not 
the  intention  of  the  parties  to  the  conveyance;  and  the  fact  that  in  giving  the 
boundaries  of  the  lot  conveyed  no  mention  is  made  of  the  stream,  and  that 
the  lands  are  described  by  courses  and  distances,  does  not,  in  itself,  over- 
come  such  presumption."  The  same  principle  was  thus  stated  by  Wil- 
son, 0.  J.,  in  Middleton  v.  Pritchard,  3  Scam.  610;  38  Am.  Dec.  112:  "A 
grant  of  land  upon  a  river  extends  the  title  of  the  grantee  to  the  middle  of 
the  same,  if  the  grantor  has  authority  to  extend  it  so  far,  unless  limited  to 
another  boundary  by  express  terms.  This  is  a  general  principle  of  the 
common  law  applicable  to  private  conveyances,  which  are  construed  most 
strongly  against  the  grantor."  This  is  in  substantial  accord  with  the  rule  as 
stated  in  Gould  on  Waters,  sec.  195,  in  the  following  language:  "When 
riparian  estates  are  conveyed,  the  owner  may  reserve  the  land  under  water, 
but  the  general  presumption  is,  that  the  purchaser's  title  extends  as  far  as 
the  grantor  owns,  in  both  tidal  and  fresh  waters." 

The  remark  we  have  made,  to  the  effect  that  a  conveyance  of  land  adjacent 
to  a  stream  extends  so  far  into  the  stream  as  the  grantor  had  title,  is  well 
illustrated  by  the  decisions  in  the  New  England  states.  By  the  common  law, 
as  already  suggested,  the  sovereign  was  the  owner  of  all  lands  in  tide-water 
streams  or  beneath  arms  of  the  sea  below  ordinary  high-water  mark,  and  for  this 
reason  grants  of  private  property  adjacent  to  such  streams  or  arms  were  limited 
to  such  mark,  because  it  was  the  line  of  the  grantor's  proprietorship.  But  in 
the  colony  of  Massachusetts,  by  an  ordinance  passed  in  or  about  the  year  1647, 
it  was  declared  that  the  owners  of  land  should  hold  title  to  low- water  mark,  pro- 
vided it  was  within  one  hundred  rods  of  high-water  mark;  or  in  other  words, 
that  the  flats  covered  and  uncovered  by  the  ebb  and  flow  of  the  sea  and  of  tidal 
streams  should  belong  to  the  adjacent  proprietor,  unless  such  flats  were  more 
than  one  hundred  rods  in  width.  As  a  result  of  this  change  of  law,  whereby 
the  flats  were  vested  in  the  adjacent  proprietors,  it  was  ever  afterwards  de- 
cided that  in  a  conveyance  of  land  bounded  by  or  upon  a  sea,  or  bay,  or  har- 
bor, or  river,  or  stream,  should  extend  to  and  include  the  adjacent  flats,  if  they 
belonged  to  the  grantor:  Gould  on  Waters,  sec.  195;  Mayhew  v.  Norton,  17 
Pick.  359;  Winslow  v.  Patten,  34  Me.  25;  Lanvpiah  v.  Bangor  Bank,  8  GreenL 
85,  92;  Doane  v.  Willieutt,  6  Gray,  328;  Boston  v.  Ridiardson,  105  Mass.  351, 
355-357.  The  question  is  very  fully  considered  in  the  case  last  cited,  which  in- 
volved the  construction  of  a  grant  upon  the  tide-water  adjacent  to  Boston. 
The  town  of  Boston  had  made  a  grant  of  land,  one  of  the  boundaries  of  which 
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was  "the  bay,"  and  it  was  insisted  that  this  grant  did  not  include  the  flat« 
in  front  of  the  land  granted,  but  it  was  conceded  that  if  the  ordinance  ot 
1647  was  in  operation  at  the  time  the  grant  was  made,  or  in  other  words,  if 
the  town  of  Boston  had  any  title  to  the  flats  in  front  of  the  lot,  such  title 
vested  in  its  grantee.  The  court,  after  considering  and  citing  many  authori* 
ties,  concluded  by  saying:  "Applying  the  rules  already  stated  to  this  case, 
the  result  is,  that  if  the  town  of  Boston,  at  the  time  of  making  the  grant  to 
Gridley  and  Baxter,  held  these  flats,  not  for  the  general  use  bat  as  its  own 
property,  those  grants  bounded  'with  the  bay  '  passed  them  to  the  grantees." 
In  what  appears  to  have  been  a  decision  of  the  same  case  upon  a  previous 
appeal  (see  13  Allen,  155),  the  court  said:  "Whenever  land  is  described  as 
bounded  by  other  land,  or  by  a  building  or  structure,  the  name  of  which,  ac- 
cording to  its  legal  and  ordinary  meaning,  includes  the  title  in  the  land  of 
which  it  has  been  made  a  part,  as  a  house,  a  mill,  a  wharf,  or  the  like,  the 
side  of  the  land  or  structure  referred  to  as  a  boundary  is  the  limit  of  the 
grant;  but  when  the  boundary  line  is  simply  by  an  object,  whether  natural 
or  artificial,  the  name  of  which  is  used  in  ordinary  speech  as  defining  a  boun. 
dary,  and  not  as  describing  a  title  in  fee,  and  which  does  not  in  its  descrip. 
tion  or  nature  include  the  earth  as  far  down  as  the  grantor  cwns,  and  yet 
which  has  width,  as  in  the  case  of  a  way,  a  river,  a  ditch,  a  wall,  a  fence,  a 
tree,  or  a  stake  and  stones,  then  the  center  of  the  thing  so  running  over  or 
standing  on  the  land  is  the  boundary  of  the  lot  granted.  A  corresponding 
rule  has  been  steadily  and  consistently  applied  to  conveyances  of  land  by  the 
sea,  the  owner  of  which,  by  virtue  of  the  colonial  ordinance  of  1647,  has  the 
title  in  the  shore  or  flats  within  one  hundred  rods  of  high-water  mark,  and 
above  low-water  mark.  Thus  a  boundary  by  a  tide-water  creek,  from  which 
the  tide  wholly  ebbs  and  flows  at  low  water,  carries  the  flats  as  far  as  the 
center  of  the  creek,  unless  limited  by  special  words:  Harlow  v.  Fisk,  12 
Cush.  304;  Chapman  v.  Edmands,  3  Allen,  512.  So  a  boundary  *on  a  river' 
within  the  ebb  and  flow  of  the  tide,  or  *  on  the  stream '  of  such  a  river,  passes 
the  title  of  the  grantor  to  the  extent  of  his  ownership,  unless  expressly  re^ 
stricted  to  the  shore  or  bank:  Dunlap  v.  Stetson,  4  Mason,  366;  Tliomaa  v. 
Hatch,  3  Sum.  178,  179;  Lapish  v.  Bangor  Bank,  8  Greenl.  85;  Moore  v.  Ori/' 
Jin,  22  Me.  350.  In  short,  any  boundary  by  the  tide-water,  by  whatever 
name,  whether  'sea,'  'harbor,' or  'bay,'  includes  the  land  below  high- water 
mark,  as  far  as  the  grantor  owns  ":  Boston  v.  Richardson,  13  Allen,  155. 

When  a  stream  is  not  navigable,  or  when,  though  navigable,  the  grantor 
owns  the  bed  of  it,  the  rule  generally  prevails  that  all  grants  of  land  border- 
ing upon  it  vest  title  in  the  grantee  to  the  thread  of  the  stream,  unless  an 
intent  to  limit  it  to  some  other  line  is  manifested  by  the  deed:  Jackson  v. 
Louw,  12  Johns.  255;  Brown  v.  Huger,  21  How.  306;  Lowell  v.  Robinson,  16 
Me.  357;  33  Am.  Dec.  671;  Williams  v.  Buchanan,  1  Ired.  535;  35  Am.  Dec 
760;  Cold  S.  P.  I.  W.  v.  Tolland,  9  Cash.  496;  Williamsburg  Boom  Go.  v. 
Smith,  84  Ky.  372;  Berry  v.  Snyder,  3  Bush,  266;  Waj-ren  v.  T/iomaston,  75 
Me.  329;  46  Am.  Rep.  397. 

The  Thread  of  the  Stream  is  not  necessarily,  nor  ordinarily,  the  middle  of 
the  channel,  but  is  a  line  running  equidistant  from  its  two  banks  at  the  or- 
dinary stage  of  its  waters:  Warren  v.  Thomaston,  75  Me.  329;  46  Am.  Rep. 
397;  Hopkins  v.  Dickinson,  9  Cush.  552;  Boscawen  v.  Canterbury,  23  N.  H. 
188;  and  therefore  where  the  channel  of  a  river  is  named  as  a  boundary,  the 
thread  of  the  stream  is  not  meant,  but  the  deepest  part,  "the  water-road 
over  which  vessels  pass  and  repaoa ":  Warren  v.  Thomaston,  75  Me.  329;  46 
Am.  Rep.  397. 
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Water  need  not  he  Named  as  a  Boundary,  —  It  ia  not  necessary,  to  entitle  a 
deed  to  have  applied  to  it  the  rule  of  construction  extending  its  boundary  to 
the  thread  of  the  stream,  that  the  fact  that  one  of  the  boundaries  is  a  stream 
should  be  stated  in  or  appear  from  the  deed.  Hence,  though  property  is 
conveyed  by  a  description  stating  its  metes  and  bounds,  without  mentioning 
any  water  or  stream,  yet  if  one  of  these  boundaries  extends  into  or  along  a 
stream,  the  title  of  the  grantor  to  lands  lying  between  the  boundary  and  the 
center  of  the  stream  will  vest  in  his  grantee:  Norcrosa  v.  Oriffitha,  65  Wis. 
699.  So  if  lands  bordering  upon  a  navigable  stream  are  subdivided  in  city 
lots  designated  by  numbers,  and  a  conveyance  is  made  of  any  of  such  lots  by 
such  designation,  the  grantee  acquires  thereby  all  the  title  which  the  grantor 
had  in  the  lands  lying  between  the  lot  and  the  thread  of  the  stream  in  front 
of  it:  IVatson  v.  Peters,  26  Mich.  508;  Trustees  v.  Haven,  11  IlL  654;  Mariner 
r.  Schulte,  13  Wis.  692. 

Meander  Lines. — In  surveying  land  adjacent  to  a  stream,  whether  navi- 
gable or  not,  meander  lines  are  often  run  from  one  point  to  another  along  or 
near  the  bank  or  margin  of  the  stream,  in  such  a  manner  as  to  leave  a  con< 
siderable  quantity  of  land  lying  between  the  lines  thus  run  and  the  thread  or 
bank  of  the  stream.  The  purpose  of  these  lines  is,  however,  universally  con- 
sidered to  be  that  of  designating  the  general  course  of  the  stream,  and  of  pro- 
viding means  by  which  to  make  an  estimate  of  the  quantity  of  land  included, 
and  they  have  never,  so  far  as  we  are  aware,  been  permitted  to  have  the  effect 
of  restricting  the  boundary  line,  or  of  preventing  it  from  extending  to  the 
thread  of  the  stream  or  to  the  line  of  the  grantor's  ownership  as  it  would  have 
done  had  such  meanders  not  been  made  or  mentioned:  Fuller  v.  Dauphin,  124 
111.  542;  7  Am.  St.  Rep.  388;  Minio  v.  De  Laney,  7  Or.  342;  Brown  v.  H tiger, 
21  How.  320;  Cluxndosv.  Mack,  77  Wis.  573;  20  Am.  St.  Rep.  139;  Middleton 
▼.  Pritchard,  3  Scam.  510;  38  Am.  Dec.  112;  Kraut  v.  Crawford,  18  Iowa, 
649;  87  Am.  Dec.  414;  Schui-meier  v.  St.  Paul  R.  R.,  10  Minn.  82;  88  Am. 
Dec.  59;  Jefferis  v.  East  0.  L.  Co.,  134  U.  S.  178;  Ladd  v.  Osborne,  79  Iowa, 
93;  Yates  v.  Van  de  Bogert,  56  N.  Y.  526,  531;  Churchill  v.  Grundy,  5  Dana, 
100;  Bruce  V.  Taylor,  2  J.  J.  Marsh.  160;  Sphung  v.  Moore,  120  Ind.  352.  This 
rule  has  very  recently  been  applied  to  non-navigable  lakes  of  considerable 
magnitude,  and  patents  to  lands  adjacent  thereto  have  been  interpreted  as 
vesting  title  in  the  patentee  to  the  middle  of  the  lake:  Mitchell  v.  Smale,  140 
U.  S.  406;  Hardin  v.  Jordan,  140  U.  S.  371. 

Presumption  is  against  Orantor,  —  There  is  no  doubt  of  the  ability  of  a 
grantor  of  land  bordering  upon  a  stream,  whether  navigable  or  not,  to  limit 
the  line  of  his  grant  so  as  to  exclude  therefrom  any  portion  of  the  stream 
which  he  may  choose  to  retain.  But  as  ordinarily  it  would  be  of  no  advan- 
tage to  him,  and  of  very  great  disadvantage  to  his  grantee,  to  have  the  grantor 
retain  title  to  the  bed  of  the  stream  in  front  of  the  lands  granted,  the  pre- 
sumption, in  the  absence  of  words  necessarily  excluding  it,  is,  that  the  grantor 
intended  to  convey  to  the  extent  of  his  ownership,  and  therefore,  that  title 
will  pass  to  the  thread  of  the  stream  if  he  owned  up  to  that  line,  or  in  tiie 
case  of  navigable  or  tidal  streams,  the  beds  of  which  he  does  not  own,  that 
his  grant  extends  to  low-water  mark:  Brown  Oil  Co.  v.  Caldwell,  35  W.  Va. 
05;  Holden  v.  Chandler,  61  Vt.  291;  Palmer  v.  Fai^ell,  129  Pa.  St  162. 

Monuments  at  Side  of  Stream.  —  The  fact  that  one  or  more  of  the  courses 
designated  in  the  deed  extends  to  a  stake,  tree,  or  other  monument  on  the 
bank  or  by  the  side  of  a  stream,  is  not  sufficient  to  indicate  an  intent  on  the 
part  of  the  grantor  to  limit  the  boundaries  of  his  grant,  nor  to  prevent  their 
reaching  to  the  thread  of  the  stream,  where  the  boundary  between  the  stakes 


60  Allen  v.  Weber.  [Wisconsin, 

or  mft-nnments  referred  to  is  described  as  running  with,  by,  along,  or  upon 
the  stream:  Lowell  v.  Robinson,  16  Me.  357;  33  Am.  Dec.  671;  St.  Louis  y. 
Eutz,  138  U.  S.  243;  County  qf  St.  Clair  v.  Lovingston,  23  Wall.  46,  6-t;  Ifesa 
V.  Cheney,  83  Ala.  251;  Seneca  Nation  v.  Knight,  23  N.  Y.  498;  Luce  v.  Car- 
ley,  4  Wend.  451;  35  Am.  Dec.  637;  Gould  on  Waters,  sec.  197. 

Linea  Running  along  the  Bank,  Edge,  or  Margin.  —  A  conveyance,  instead 
of  designating  the  boundary  adjacent  to  a  watercourse  as  running  along,  to, 
with,  or  by  the  stream  may  describe  it  as  running  to,  with,  or  along  the  bank, 
margin,  edge,  or  shore,  or  the  high  or  the  low  water  mark;  and  then  the  ques- 
tion arises  whether  this  description  is  one  limiting  the  boundary,  and  in  etfect 
reserving  to  the  grantor  lands  owned  by  him  between  the  thread  or  low-water 
mark  of  the  stream  and  the  boundary  named  in  the  deed.  Where  the  de- 
scription specifies  the  line  or  boundary  as  running  along  the  bank  of  a  stream, 
whether  navigable  or  not,  we  believe  that  the  authorities  concur  in  asserting 
that  the  word  "  bank "  must  be  construed  as  limiting  and  restricting  the 
boundary,  and  preventing  it  in  any  event  from  reaching  the  thread  of  the 
stream:  Bradford  v.  Cressey,  45  Me.  9;  Rockwell  v.  Baldwin,  53  111.  19.  The 
word  '*  bank  "  does  not  limit  the  boundary  line  to  the  top  or  even  to  the  bot- 
tom of  the  small  bluff  or  precipice  usually  adjacent  to  streams,  but  is  re- 
garded rather  as  equivalent  to  the  expression  "low- water  mark,"  and 
therefore  as  entitling  the  grantee  to  lands  extending  up  to  the  water  at  all 
stages;  for  his  grant  will  not  be  construed  as  cutting  him  off  from  access  to 
the  waters  bordering  upon  the  lands  granted  to  him:  Halaey  v.  McCormick, 
13  N,  Y.  296;  Yatea  v.  Van  de  Bogert,  56  N.  Y.  526;  Lamb  v.  Ricketts,  11 
Ohio,  311;  Murphy  v.  Copeland,  58  Iowa,  409;  43  Am.  Rep.  118.  In  one  case 
it  was  decided  that  though  the  grant  described  lands  as  bounded  by  or  on  the 
margin  of  a  river,  they  nevertheless  extended,  by  a  construction  of  law,  to 
the  center  of  the  stream:  Ex  parte  Jennings,  6  Cow.  518;  16  Am.  Dec.  447. 
Doubtless  this  case  cannot  meet  with  universal  concurrence,  and  perhaps  the 
weight  of  the  authorities  is  to  the  effect  that  a  boundary  designated  as  run- 
ning along,  by,  or  with  the  edge  or  margin  of  a  stream  extends  to  low-water 
mark  only:  Kanouse  v.  Stockbrower,  48  N.  J.  Eq.  42;  Eddy  v.  St.  Mars,  53 
Vt.  462;  Holden  v.  Chandler,  61  Vt.  291.  When  a  line  is  described  as  run- 
ning to  the  waters  of  a  stream,  the  word  "  waters  "  is  regarded  as  synony- 
mous with  low-water  mark:  Babson  v.  Tainter,  79  Me.  368;  and  when  a 
boundary  is  described  as  beginning  at  the  mouth  of  a  tide-water  stream,  this 
means  the  mouth  as  it  exists  at  low-water:  Ball  v.  Slack,  2  Wharfc.  608;  30 
Am.  Dec.  278. 

Lines  Running  along  the  Shore.  —  The  greatest  diversity  of  opinion  has  de- 
veloped in  the  interpretation  of  the  word  "  shore  "  when  used  in  a  convey- 
ance of  real  property.  It  is  strictly  applicable  to  tidal  streams  only,  and 
signifies  that  portion  of  the  land  covered  and  uncovered  by  the  ebb  and  flow 
of  the  ordinary  tides.  When  the  boundary  is  described  as  running  to  a 
stream,  or  to  the  shore  of  a  stream,  and  thence  by,  with,  or  along  the  shore, 
some  of  the  authorities  locate  such  boundary  at  the  thread  of  the  stream: 
Starr  v.  Child,  20  Wend,  149;  Sleeper  v.  Laconia,  60  N.  H.  201;  49  Am.  Rep. 
311;  others,  at  the  inner  side  of  the  shore,  or  low-water  mark:  Child  v.  Starr, 
4  Hill,  369,  376;  Stevens  v.  King,  76  Me.  197;  49  Am.  Rep.  609;  while  still 
others,  when  the  expression  is  "to  the  shore,  thence  by,  with,  or  on  the 
shore,"  exclude  the  whole  shore  from  the  lands  conveyed:  Storer  v.  Freeman^ 
6  Mass.  435;  4  Am.  Dec.  155.  la  a  conveyance  of  a  lot  in  a  village  of  New 
York,  two  of  the  boundaries  were  described  as  follows:  "Thence  parallel 
with  Buffalo  Street  about  forty-five  feet  to  the  Genesee  River;  thence  aortb> 
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easterly  along  the  shore  of  said  river  to  BufiFalo  Street.**  In  constrning  this 
deed  in  the  supreme  court,  Mr.  Justice  Cowen  said:  "  The  south  line  runs 
about  forty-two  feet  to  the  Genesee  River,  thence  northwardly  along  the 
shore  of  the  said  river  to  Buffalo  Street;  and  it  is  insisted  by  the  counsel  for 
the  defendants,  that  these  latter  words  are  so  strong  as  to  subvert  the  plain 
meaning  of  the  former  words,  '  to  the  river, '  and  tie  up  the  grant  to  the  shore. 
But  suppose  we  were  to  expunge  the  words  'to  the  rive»,*  and  take  the 
'shore*  as  the  boundary;  the  grantees  became  proprietors  of  the  shore, 
which,  when  applied  to  a  fresh-water  river,  means  the  '  bank ':  Johnson's 
Diet.,  quarto.  '  Shore  '  and  'bank  '  signifies  the  earth  arising  on  each  side 
of  the  water:  Johnson's  Diet.,  tit.  Bank.  And  then,  says  Sir  John  Leach, 
V.  C.  [Wright  v.  Howard,  1  Sim.  &  St.  203):  *  Prima  facie,  the  proprietor  of 
each  bank  of  a  stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream.'  The  '  bank  '  and  the  '  water  *  are  correlative.  You  cannot  own  one 
without  touching  the  other.  Bat  the  '  bank '  is  the  principal  object;  and 
when  the  law  once  fixes  the  proprietorship  of  that,  the  soil  of  the  river  fol- 
lows as  an  incident,  or  rather,  as  a  part  of  the  subject-matter,  usque  filum 
aquce.  Lord  Hale  puts  it  that  fresh  rivers  do,  of  common  right,  belong  to  the 
owners  of  the  soil  adjacent:  De  Jure  Maris,  c.  1;  6  Cow.  .537.  The  law  does 
not  stop  to  criticise  the  words  by  which  a  man  is  made  owner;  it  inquires.  Is 
he  the  shore-owner?  If  that  be  so,  he  touches  the  water:  Per  Marshall,  C.  J. 
In  Handley's  Lessee  v.  Anthony,  5  Wheat.  384.  It  is  conceded  that  the  words 
"to  and  along  the  river  '  would  include  the  stream.  What  difference,  I  ask, 
between  that  and  '  to  and  along  the  shore  '  ?  A  difference  of  words,  signify, 
ing  the  same  thing.  In  either  case,  taken  literally,  and  according  to  com- 
mon understanding,  they  carry  you  to  a  line  intermediate  the  water  and 
the  land,  and  touching  both.  How  do  they  take  more?  Upon  construction 
of  law,  which  does  not  require  express  words  for  the  grant  of  every  part,  as 
houses,  fences,  mines,  or  the  elements  of  water  or  air,  which  all  pass  by  the 
word  'land';  and  as  a  grant  of  1  and  by  certain  boundaries  "prima facie  passes 
all  such  parts  to  the  grantee,  usque  ad  caelum  et  ad  infernos,  so,  within  the 
same  principle,  it  passes  the  adjoining  fresh-water  stream,  usque  ad  filum 
aquce.  The  passing  of  the  one  kind  may  just  as  well  be  questioned  as  another, 
not  only  in  the  eye  of  the  law,  but  of  common  sense  and  reason.  Within  the 
first  maxim,  it  is  said  one  shall  not  build  so  as  to  overhang  another's  prem- 
ises, darken  his  lights,  or  confine  the  air;  and  surely  it  would  be  more  absurd 
for  the  law  to  give  a  man  the  shore  or  side  of  a  fresh-water  river,  and  yet, 
by  saving  the  bed  to  the  grantor,  make  the  owner  of  the  land  a  trespasser 
every  time  he  should  slake  his  thirst  or  wash  bis  hands  in  the  stream.  la 
Oavit^s  Administrators  v.  Chambers,  3  Ohio,  495,  a  case  by  which  the  supreme 
court  of  the  state  of  Ohio  adopted  the  doctrines  of  Lord  Hale,  they  say:  'A 
river  consists  of  water,  bed,  and  banks.'  By  running  np  or  down,  or  along 
either,  therefore,  you  touch  the  river  within  this  case.  I  have  said  that 
*  along  the  shore '  is  the  same  thing.  I  admit  it  is  not  critically  correct  to 
say  the  'sliore'  of  a  river.  The  term  belongs  in  its  strict  sense  to  the  ocean. 
Dr.  Johnson  says  it  applies  to  a  river  only  in  a  secondary,  or,  as  he  calls 
it,  a  '  licentious,'  sense.  '  Beside  the  fruitful  shore  of  muddy  Nile ':  Johnson's 
Diet.,  tit.  Shore.  Yet  it  is  sometimes  so  applied  in  legal  proceedings.  The 
compact  between  Virginia  and  Kentucky  speaks  of  the  shores  of  the  Ohio; 
which  word  'shores' was  treated  by  Marshall,  0.  J.,  in  Handly'a  Lessee  v. 
Anthony,  5  Wheat.  384,  as  the  same  with  'side'  or  'bank.'  We  know  it 
means  the  same  in  common  understanding  among  us,  which  must  govern  in  the 
construction  of  a  conveyance."    From  this  opinion  Mr.  Justice  Bronson  dis- 
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■ented:  Starr  v.  Child,  20  Wend.  149.  The  case  was  taken  to  the  court  of 
errors,  where  the  decision  of  the  supreme  court  was  reversed,  and  the  views 
of  Judge  Bronson  adopted  by  a  vote  of  eleven  to  ten,  but  those  voting  for  a 
reversal  appear  to  have  concurred  in  the  conclusion  that  the  word  "  shore," 
as  used  in  the  conveyance  under  consideration,  extended  the  boundary  to 
low- water  mark:  Child  v.  Starr,  4  Hill,  369,  376.  A  conveyance  whose  de- 
scriptive terms  were  substantially  identical  with  those  interpreted  by  the 
New  York  court  was  considered  by  the  supreme  court  of  New  Hampshire, 
and  a  conclusion  reached  in  harmony  with  that  of  Judge  Cowen  hereinbefore 
quoted:  Sleeper  v.  Laconia,  60  N.  H.  201;  49  Am.  Rep.  311.  The  court  re- 
ferred to  cases  construing  similar  expressions  employed  in  describing  lines  as 
running  along,  with,  or  by  the  sides  of  streets  or  highways,  and  determining 
that  "the  expressions  'on  a  highway 'and  '  by  the  side  of  a  highway '  were  iden^ 
tical  in  meaning  and  effect."  There  is  no  doubt  that  the  interpretation  given 
to  conveyances  running  by  the  sides  of  streets  or  highways,  referred  to  by 
the  supreme  court  of  New  Hampshire,  is  the  one  sustained  by  the  weight  of 
authority:  Moody  v.  Palmer,  50  Cal.  31;  Paul  v.  Carver,  26  Pa.  St.  223; 
Buck  V.  Squiers,  22  Vt.  493;  Woodman  v.  Spencer,  54  N.  H.  507;  Salter  v. 
Jones,  39  N.  J.  L.  469;  23  Am.  Rep.  229;  Kneeland  v.  Van  Valkenburgh,  46 
Wis.  434;  32  Am.  Rep.  719;  Low  v.  TibbUts,  72  Me.  92;  39  Am.  Rep.  303. 

In  Massachusetts  {Stoj-er  v.  Freeman,  6  Mass.  435;  4  Am.  Dec.  155),  and 
perhaps  in  Maine  {Stevens  v.  King,  76  Me.  197;  49  Am.  Rep.  609),  a  convey- 
ance running  to  the  shore  of  a  stream,  and  thence  with,  along,  or  by  the  shore, 
is  interpreted  as  reserving  to  the  grantor  the  whole  shore;  in  other  words, 
as  running  along  that  side  of  the  shore  which  is  farthest  from  the  water. 
This  interpretation  yields  to  any  expression  in  the  deed,  and  perhaps  in  other 
deeds  by  the  same  grantor,  showing  that  by  the  term  "shore,"  he  meant  the 
line  or  side  next  to  the  water.  Thus  if  he  mentions  in  his  deed  any  visible 
monument  as  being  in  the  line  which  he  described  as  running  along  or  by  the 
shore,  it  is  competent  to  prove  by  parol  or  other  evidence  that  such  menu* 
ment  was  on  the  side  of  the  shore  known  as  low- water  mark,  and  such  proof 
being  made,  low-water  mark  will  be  accepted  as  the  shore  line:  Stover  v. 
Freeman,  6  Mass.  435;  4  Am.  Dec.  155.  In  a  conveyance,  the  words  "shore," 
*'beach,"  "seashore,"  and  "sea"  may  be  used  so  as  to  indicate  that  the  grantor 
employed  them  interchangeably  to  designate  the  same  line,  as  where  the  boun- 
dary is  declared  to  run  "easterly  on  the  sea  or  flats,"  or  "  northeasterly  by 
the  sea  or  beach."  In  this  event,  the  boundary  ia  not  to  be  run  partly  by  the 
beach  and  partly  by  the  sea,  but  extends  at  all  points  to  the  sea  at  low- water 
mark:  Saltonstall  v.  Proprietors,  7  Cush.  195;  Doane  v.  Willcutt,  6  Gray,  328. 
In  the  opinion  in  the  case  last  cited,  the  court  used  the  following  language, 
which,  to  us,  it  seems  difficult  to  reconcile  with  its  reasoning  and  decision  in 
the  earlier  case  of  Storer  v.  Freeman,  6  Mass.  435,  4  Am.  Dec.  155:  "The  owner 
of  the  upland  adjoining  tide- water  prima  facie  owns  to  low- water  mark;  and 
does  so  in  fact,  unless  the  presumption  is  rebutted  by  proof  that  the  upland 
and  flats  have  been  severed  by  himself  or  some  previous  owner,  by  the  con« 
veyance  of  the  one  without  the  other,  in  whole  or  in  part.  When,  therefore, 
such  owner  of  the  shore  conveys  by  a  boundary  on  the  "  sea,"  or  "  seashore," 
or  "  tide- water,"  or  any  similar  expression,  the  law  gives  effect  to  it,  and  ex- 
tends it  to  low-water  mark." 

Because  there  are  two  sides  to  a  shore,  the  whole  deed  mast  be  considered 
in  determining  which  side  was  intended.  If  there  is  doubt  upon  the  subject, 
it  would  seem  that  the  application  of  the  general  rule  that  a  conveyance  is 
eonstrued  against  the  grantor  must  determine  the  question  in  favor  of  the 
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grantee,  and  entitle  him  to  have  the  line  run  along  the  inner  side  of  the 
shorie;  or  in  other  words,  the  line  of  ordinary  low  water,  so  as  to  include 
the  whole  shore.  Bat  it  may  happen  that  the  length  of  the  line  which  is 
mentioned  in  the  conveyance  as  extending  to  the  shore  is  such  as  to  deter- 
mine which  side  of  the  shore  was  intended,  and  hence,  when  one  of  the  calls 
of  a  conveyance  stated  that  the  line  was  to  be  ran  a  designated  number  of 
feet,  or  thereabouts,  to  a  point  on  the  shore  of  Long  Island  Sound,  and  thence 
along  the  said  shore  and  sound  as  the  same  bend  and  turn,  it  was  held  that  if 
this  call  reached  the  shore  of  such  sound  at  low-water  mark,  then  all  of  the 
shore  above  such  mark  was  necessarily  included  in  the  conveyance:  Oake$  v. 
Delancy,  14  N.  Y.  Sup.  Ct  294;  15  N.  Y.  Sup.  Ct.  561;  133  N.  Y.  227;  28 
Am.  St.  Bep. 


Bishop  v.  McGillis. 

[80  Wisconsin,  575.] 
A  Sheritf  LKVTina  on  the  Pkoperty  o?  a  Third  Pxasoir,  while  acting 
under  a  writ  of  attachment,  must  be  regarded  as  incurring  a  liability  by 
the  doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his  office. 

Action  commenced  in  October,  1890,  against  McGillis  for 
taking  and  converting  chattels  of  the  plaintiff  on  October  24, 
1884.  The  plaintiff  pleaded  the  statute  of  limitations,  alleging 
that  his  supposed  liability  arose  out  of  acts  done  by  him 
when  acting  as  sheriff,  and  that  the  plaintiff's  cause  of  action 
accrued  more  than  three  years  before  the  commencement  of 
this  suit.  The  plaintiff  demurred  to  the  answer,  and  his  de- 
murrer being  overruled,  he  appealed. 

Fairchild  and  Fairchild,  for  the  appellant. 

E.  O.  Eastman,  and  Greene  and  Vroman,  for  the  respondent 

Orton,  J.  The  appellant  sues  in  replevin  for  a  stock  of 
goods  unlawfully  taken  and  detained  by  the  respondent.  The 
respondent  justifies  the  taking  by  the  service  thereon  of  several 
writs  of  attachments  and  execution,  as  sheriff,  in  cases  in 
favor  of  several  plaintiffs  against  one  Armstrong  as  the  owner 
of  the  goods,  and  pleads  also  the  three  years'  statute  of  limita- 
tions according  to  section  4223  of  the  Revised  Statutes,  in  bar 
of  an  action.  The  appellant's  demurrer  to  such  answer  in  bar 
was  overruled,  and  this  appeal  is  from  said  order. 

The  only  question,  therefore,  is,  whether  the  respondent  can 
make  said  statute  available  in  bar  of  this  action  by  the  appel- 
lant as  a  stranger  to  the  attachments  and  executions  claiming 
the  ownership  of  the  goods.  The  learned  circuit  court  decided 
correctly  that  said  statute  is  applicable  to  such  a  case,  and 
overruled     the    demurrer.     The    statute    reads    as    follows: 
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**  Within  three  years:  An  action  against  a  sheriff,  coroner, 
town  clerk,  or  constable,  upon  a  liability  incurred  by  the 
doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  execution.  But  this  section 
shall  not  apply  to  an  action  for  an  escape."  Was  the  taking 
of  these  goods,  by  the  respondent  as  sheriff,  upon  the  attach- 
ments and  executions,  t?i  virtue  of  his  office  f  I  have  made 
these  words  emphatic,  because  the  question  depends  solely  on 
their  true  meaning. 

This  court,  by  the  opinion  of  the  present  chief  justice  in 
Oerber  v.  Ackley,  37  Wis.  43,  19  Am.  Rep.  751,  defined  these 
words  as  'acts  done  within  the  authority  of  the  officer,  but  in 
doing  them  he  exercises  that  authority  improperly,  or  abuses 
the  confidence  which  the  law  reposes  in  him."  Acts  colore 
officii  are  defined  in  the  same  opinion  as  "  where  they  are  of 
such  a  nature  that  his  office  gives  him  no  authority  to  do 
fchem."  It  is  foreign  and  confusing  to  the  question  to  define 
acts  colore  officii.  Acts  virtute  officii  only  are  protected  by  the 
statute.  We  might  as  well  define  acts  which  are  of  neither 
class.  It  is  sufficient  if  we  determine  what  acts  are  within 
the  statute.  In  the  above  case  the  plaintiff  had  sued  the  city 
marshal  for  the  taking  of  certain  property,  and  the  defendant 
attempted  to  justify  the  taking,  but  averred  only  that  he  took 
the  property  "by  virtue  of  an  alleged  writ  of  replevin":  Ger- 
ber  V.  Ackleyy  32  Wis.  233.  The  plaintiff  recovered  judgment. 
The  above  action  is  on  the  marshal's  official  bond,  and  against 
the  defendant  as  surety  thereon,  and  the  case  depended  upon 
whether  the  marshal  acted  with  authority,  or  virtute  officii, 
when  he  took  the  property.  It  was  held  that  the  marshal  did 
not  show  that  he  acted  under  authority,  because  he  did  not 
allege  that  he  had  any  writ,  but  only  that  he  took  the  prop- 
erty by  virtue  of  an  alleged  writ,  in  effect  holding  that  if  he 
had  alleged  that  he  acted  under  an  actual  writ,  it  would  have 
been  by  virtue  of  his  office,  and  the  surety  would  have  been 
liable.  This  distinction  affords  more  aid  in  defining  virtute 
officii  than  the  above  definition,  for  here  it  has  application.  It 
is  acting  as  an  officer  under  a  valid  writ.  But  the  case  of 
State  V.  ManUj  21  Wis.  684,  is  authority  in  point.  This  was 
an  application  for  a  peremptory  writ  of  mandamus  to  compel 
the  circuit  judge  to  grant  leave  to  the  plaintiff  to  bring  suit  on 
the  official  bond  of  the  sheriff.  The  mandamus  was  refused 
on  the  sole  ground  that  the  affidavit  of  the  relator  failed  to 
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state  a  case  in  which  the  sheriff  was  liable  for  acts  done  by- 
virtue  of  his  oflBce.  The  affidavit  stated  in  substance  that 
while  acting  as  such  sheriff,  having  a  warrant  of  attachment 
against  the  property  of  A,  he  seized  and  carried  away  the 
property  of  B,  and  failed  to  state  that  he  did  so  under  and  by 
virtue  of  the  writ  of  attachment.  If  he  had  so  stated,  this 
court  held  that  for  a  trespass  thus  committed  the  sureties  on 
the  official  bond  would  be  liable,  because  committed  by  virtue 
of  his  office.  This  was  the  exact  question  here  presented. 
The  writs  of  attachment  and  execution  were  levied  upon  the 
property  of  the  plaintiff  instead  of  that  of  the  defendant  therein, 
and  hence  this  suit.  The  case  of  People  v.  Schuyler,  4  N.  Y. 
173,  is  cited  in  the  opinion  as  the  authority  followed.  That 
case  was  an  action  on  the  bond  of  the  sheriff  by  the  claimant 
of  the  property  attached,  and  presented  the  same  question. 
The  case  of  Taylor  v.  Parker,  43  Wis.  78,  is  not  in  conflict  with 
these  decisions,  for  in  that  case  the  action  was  for  the  breach 
of  the  condition  of  the  bond  for  not  paying  over  money  col- 
lected by  the  sale  of  the  plaintiff's  property;  and  the  case  was 
governed  by  the  strict  condition  of  the  bond.  The  above 
cases  are  not  referred  to  as  being  overruled  by  or  in  conflict 
with  the  above  cases. 

In  Cumming  v.  Brown,  43  N.  Y.  514,  the  decision  in  People 
V.  Schuyler,  4  N.  Y.  173,  was  approved,  and  this  case  presented 
the  same  question.  The  ninety-third  section  of  the  code  con- 
tains the  same  provision  of  our  statute  of  limitation  as  to 
such  cases.  Coddington  v.  Carnley,  2  Hilt.  528,  is  to  the  same 
effect.  In  Charles  v.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148, 
it  is  held  that  the  sureties  on  the  official  bond  of  the  sheriff 
are  liable  for  his  having  levied  the  attachment  on  the  prop- 
erty of  the  plaintiff,  a  stranger  to  the  writ,  on  precisely  the 
same  ground ;  and  the  same  is  held  in  Van  Pelt  v.  Littler,  14 
Cal.  194,  in  a  suit  on  a  constable's  bond  by  a  stranger  to  the 
writ,  for  such  a  trespass;  and  the  same  in  Horan  v.  People,  10 
111.  App.  21.  In  Daniel  v.  Wilson,  5  Term  Rep.  1,  an  excise 
officer,  in  pursuit  of  smugglers,  arrested  an  innocent  third 
person.  The  question  was,  whether  the  one  month  notice 
ought  to  be  given  before  suit,  as  in  cases  where  the  act  was 
done  "in  the  execution  of  his  office."  It  was  held  to  be 
within  the  statute.  In  Weller  v.  Toke,  9  East,  364,  one  magis- 
trate committed  the  plaintiff  to  custody  for  not  filiating  his 
bastard  child,  upon  a  summons  to  appear  before  himself, 
when  the  law  required  two  magistrates  to  act  in  such  a  case. 
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It  was  held  that  he  acted  by  virtue  of  his  office,  because  he 
had  authority  to  act  in  such  a  case,  although  he  could  not 
act  alone,  and  was  entitled  to  notice  before  suit.  It  is  held 
in  Turner  v.  Sisson,  137  Mass.  191,  that  a  constable  seizing  the 
goods  of  one,  on  a  writ  against  another,  was  acting  officially 
by  virtue  and  under  color  of  his  office.  In  People  ex  rel.  v. 
Mersereau,  74  Mich.  687, — a' similar  case,  —  the  holding  was 
the  same.  In' Lammon  v.  Feusier^  111  U.  S.  17,  it  was  held 
that  when  a  marshal  levied  a  writ  of  attachment  on  the  goods 
of  the  defendant,  or  of  a  stranger,  it  was  "an  official  act." 
In  Seeley  v.  Birdsall,  15  Johns.  267,  it  is  held  that  an  action 
against  a  sheriff  for  a  false  return  is  within  the  statute  that 
makes  actions  against  any  sheriflF  for  "anything  done  by  him 
by  virtue  of  his  office  "  local  to  the  county  where  the  act  was 
committed. 

In  Kendall  v.  Aleshire,  28  Neb.  707,  26  Am.  St.  Rep.  367,  the 
sheriff  had  a  warrant  for  the  arrest  of  the  plaintiff  in  Nebraska. 
The  plaintiff  was  in  Kansas,  and  the  sheriff  represented  to  him 
that  he  had  an  extradition  warrant  for  his  arrest,  and  he  sub- 
mitted to  such  arrest  and  returned  with  the  sheriff  to  Nebraska. 
It  was  held  that  the  sheriff  had  a  warrant  for  his  arrest  in 
Nebraska,  but  that  he  had  no  right  to  arrest  the  plaintiff  on 
it  there,  as  he  had  fraudulently  induced  him  to  return  to 
that  state;  and  that  the  act  of  the  sheriff  in  so  wrongfully 
arresting  the  plaintiff  in  that  state  was  virtute  officii,  and  for 
it  the  sureties  on  his  bond  were  liable.  This  case  illustrates 
the  principle  of  an  official  act  by  virtue  of  the  office,  in  ap- 
plication to  this  case,  very  clearly.  The  sheriff  had  a  war- 
rant and  authority  to  make  the  arrest,  but  for  certain  reasons 
in  pais  had  no  right  to  make  the  arrest  upon  it  as  he  did. 
In  this  case,  the  sheriff  had  lawful  writs  of  attachment  and 
execution,  but  had  no  right  to  seize  the  property  of  the  plain- 
tiff on  them. 

In  Parton  v.  Williams,  3  Barn.  &  Aid.  330,  the  constable, 
with  a  warrant  to  take  the  goods  of  A,  took  those  of  B,  and 
it  was  held  that  he  acted  by  virtue  of  his  office,  and  was 
protected  by  a  similar  statute  of  six  months.  In  Theobald  v. 
Crichmore,  1  Barn.  &  Aid.  227,  a  constable,  having  a  warrant 
of  distress  against  the  plaintiff,  unlawfully  broke  and  en- 
tered his  dwelling-house.  It  was  held  that  he  was  acting  in 
pursuance  of  his  authority,  but  exceeded  it,  and  that  the  act 
was  virtute  officii,  and  protected  by  the  six  months  statute  of 
limitation.    la  Smith  v.  Wiltshire,  2  Brod.  &  B.  619,  a  con- 
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stable,  with  a  warrant  to  search  for  black  cloth,  took  cloth  of 
other  colors.  It  was  held  that  he  acted  under  authority,  but 
abused  it,  and  was  entitled  to  the  protection  of  the  six  months 
statute  of  limitation.  The  cases  of  Archer  v.  NohUy  3  Me.  418, 
and  Harris  v.  Hanson,  11  Me.  241,  follow  People  v.  Schuyler,  4 
N.  Y.  173.  Carmack  v.  Commonwealth,  5  Binn.  184,  Forsythe 
V.  Ellis,  4  J.  J.  Marsh.  299,  20  Am.  Dec.  218,  and  Common- 
wealth V.  Stockton,  5  T.  B.  Mon.  192,  are  similar  cases. 

In  the  above  cases  against  the  sureties  on  the  bond  of  the 
sheriff  or  constable,  the  conditions  of  the  bond  were  such  that 
the  principle  is  precisely  the  same  as  in  this  case,  and  the 
liability  of  the  sureties  and  the  statute  of  limitations  rest 
upon  the  same  ground.  Such  cases  are  therefore  in  point. 
The  above  cases  in  other  states  are  cited  to  strengthen,  if  they 
need  it,  the  above  decisions  of  this  court  clearly  in  point. 

The  learned  counsel  of  the  appellant  may  have  cited  some 
cases  in  point  the  other  way,  but  most  of  them  have  applica- 
tion only  by  loose  and  general  language  in  defining  the  terms 
colore  and  virtute  officii,  when  the  facts  are  neither  parallel 
nor  analogous.  People  ex  rel.  v.  Lucas,  93  N.  Y.  585,  is  like 
Taylor  v.  Parker,  43  Wis.  78,  and  depended  upon  the  condi- 
tions of  the  bond.  In  Morris  v.  Van  Voast,  19  Wend.  283, 
the  sheriff  was  sued  in  trespass  for  taking  the  property  of  the 
plaintiff  on  a  writ  of  replevin  against  him,  and  the  sheriff 
pleaded  this  statute  of  limitations.  The  court  held  that  he 
acted  colore  officii  only,  because  there  was  no  bond  given  with 
the  writ,  and  therefore  he  had  no  authority  to  take  the  prop- 
erty. It  follows  from  the  decision  that  if  the  bond  had  been 
given,  the  act  would  have  been  virtute  officii.  Ohio  v.  Jen- 
nings,  4  Ohio  St.  418,  supports  the  doctrine  contended  for  by 
the  learned  counsel  of  the  respondent.  It  is  held  that  the 
sureties  on  the  sheriff's  bond  are  liable  for  his  taking  the 
goods  of  A  on  the  writ  against  B.  To  be  so  liable,  the  act 
must  have  been  virtute  officii.  It  may  be  called  "colorable  " 
authority  in  the  opinion,  but  it  clearly  means  "  official "  au- 
thority, as  the  decision  shows.  In  Lowell  v.  Parker,  10  Met. 
309,  43  Am.  Dec.  436,  the  sheriff  took  the  goods  of  a  stranger 
on  mesne  process.  He  was  held  liable  on  his  bond,  because 
it  was  a  breach  of  his  oflBcial  duty,  but  it  is  carelessly  said 
that  he  took  the  goods  colore  officii.  State  v.  Conover,  23 
N.  J.  L.  224,  78  Am.  Dec.  54,  is  a  case  in  point  that  the  sure- 
ties of  the  sherlCf  are  not  liable  for  his  taking  the  property  of 
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a  stranger  to  the  writ.  But  that  case  was  so  decided  because 
the  court  was  unwilling  to  adopt  the  principle  and  reasoning 
of  the  great  number  of  cases  cited  in  the  opinion  as  the  other 
way.  That  court  seems  to  have  been  able  to  find  but  very 
few  cases  claimed  to  be  in  point  to  sustain  the  opinion. 

It  seems  to  me  that  this  principle  is  sustained  by  reason  as 
well  as  by  great  preponderance  of  authority.  It  is  impossible 
to  find  any  case  that  would  be  protected  by  the  statute  of  lim- 
itations if  this  is  not.  The  statute  could  have  no  application 
or  force  on  any  other  principle.  If  the  sheriff  had  full  and 
lawful  authority,  and  executed  that  authority  properly,  then 
he  would  not  be  liable;  and  he  needs  no  statute  of  limitation. 
The  sheriff  has  lawful  process  and  executes  it,  and  makes  his 
return,  and  it  becomes  a  record.  These  are  all  within  his 
lawful  authority.  He  may  be  liable  for  an  abuse  of  his  au- 
thority or  oppression,  for  arresting  the  wrong  person  or  taking 
the  property  of  a  stranger,  or  for  making  a  false  return.  If 
the  sheriff  is  not  liable  for  these  consequences  of  the  execution 
of  his  lawful  authority,  he  is  not  liable  at  all.  The  respond- 
ent here  held  valid  writs  of  attachment  and  execution  against 
the  property  of  Armstrong.  He  executed  the  writs  by  taking 
the  property  as  the  property  of  Armstrong.  In  doing  so,  he 
performed  his  official  duty,  and  according  to  the  forms  of  law. 
He  did  tbis  by  virtue  of  his  office.  If  he  found  the  property 
in  the  undisputed  possession  of  the  defendant,  or  if  the  plain- 
tiff has  indemnified  him  for  taking  it,  it  is  his  duty  to  take  it. 
He  has  discharged  his  whole  official  duty  according  to  law, 
and  yet  he  is  liable  for  taking  the  property  of  a  stranger  as 
the  real  owner.  It  would  seem  that  the  statute  was  made  for 
just  such  a  case.  The  sheriff  has  a  writ  for  John  Doe,  and  he 
arrests  John  Doe,  but  not  the  person  complained  of,  but  an- 
other person  of  the  same  name,  who  sues  him  for  false  impris- 
onment. May  he  not  have  the  protection  of  this  statute  of 
limitations?  Why  not?  And  yet  he  cannot,  unless  he  acted 
by  virtue  of  his  office.  How  can  he  act  by  virtue  of  his  office, 
and  yet  be  liable  so  as  to  need  the  protection  of  the  statute? 
He  bas  no  right  to  levy  upon  the  property  of  a  stranger. 
Neither  has  he  the  right  to  abuse  his  process,  or  oppress  or 
arrest  the  wrong  person,  or  make  a  false  return.  These  are 
all  the  wrong  and  unauthorized  acts  he  can  do  while  execut- 
ing lawful  authority,  by  which  he  will  incur  any  liability; 
and  they  are  of  the  same  nature  and  character,  and  they  all 
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clearly  come  within  the  statute.    The  statute  of  limitations 
was  properly  pleaded,  and  the  demurrer  properly  overruled. 
By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 


Sheriffs  —  Acts  of,  when  Regarded  as  Officuu  —  For  a  discoaaion 
of  this  subject,  sea  note  to  Palmer  v,  SL  Albant,  6  Am.  St.  Rep.  132, 


Hermes  v,  Chicago   and   Northwestern    Kail- 
way  Company. 

[80  Wisconsin,  590.] 

EviDBNOB  —  Res  Gestae. — Declarations  of  a»  Ekgineer,  Madb  wrrnni 
A  Few  Moments  after  a  child  was  killed  by  being  run  over  by  a  loco* 
motive  in  his  charge,  are  admissible  as  part  of  the  res  geatce. 

Evidence.  —  Res  Gest^  Mean  the  circumstances,  facts,  and  declarations 
which  grow  out  of  the  main  fact,  contemporaneous  with  it,  and  serve  to 
illustrate  its  character. 

Appellate  Practice  —  Injury  when  need  not  bb  Shown.  —  Order 
Sustaining  Objection  to  a  Question  Calling  fob  Evidence  Ad- 
MissiBLB  as  part  of  the  res  gestae  entitles  the  party  whose  evidence  is 
excluded  to  a  new  trial,  though  there  is  nothing  to  show  whether  or  not 
the  evidence  would  have  been  material  had  it  been  admitted. 

Jury  Trial.  —  Evidence  as  to  how  Fab  a  Child  could  have  been 
Seen  at  a  time  and  place  designated  is  properly  excluded,  because  it  is 
for  the  jury  to  determine  that  question  from  all  the  facts  and  circum> 
stances  disclosed  to  them. 

Action  to  recover  damages  for  the  killing  of  a  child  at  a 
highway  crossing.  The  court  directed  a  verdict  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Wigman  and  Martirij  for  the  appellant. 

WinJcleTf  Flanders,  Smith,  Bottum,  and  Vilas,  for  the  respond- 
ent. 

Cole,  C.  J.  It  was  error  to  sustain  the  objection  to  the 
question  asked  the  witness  Hubert  Hermes,  as  to  whether  he 
heard  the  engineer  say  anything  as  to  how  he  came  to  run 
over  the  child.  This  conversation  between  the  witness  and 
the  engineer  was  within  a  very  few  minutes  after  the  child 
was  killed,  and  there  can  be  no  doubt  that  what  the  engineer 
said  about  the  accident  was  a  part  of  the  res  gestae,  and  was 
admissible  on  that  ground.  "  The  idea  of  the  res  gestae  pre- 
supposes a  main  fact  or  principal  transaction,  and  the  res 
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gestas  mean  the  circumstances,  facts,  and  declarations  which 
grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and 
serve  to  ilhistrate  its  character":  Carter  v.  Buchannon,  3  Ga. 
513;  1  Greenl.  Ev.,  sec.  109  et  seq.;  Hooker  y.  Chicago  etc.  R'y 
Co.,  76  Wis.  547;  Keyser  v.  Chicago  etc.  R'y  Co.,  66  Mich.  390; 
O'Connor  v.  Chicago  etc.  R'y  Co.,  27  Minn.  166;  38  Am.  Rep. 
288;  Insurance  Co.  v.  Mosley,  8  Wall.  397;  Hanover  R.  R.  Co, 
V.  Coyle,  55  Pa.  St.  396.  There  is  nothing  in  this  case  which 
can  distinguish  it  from  that  of  Hooker  v.  Chicago  etc.  R'y  Co.f 
76  Wis.  547.  There  testimony  of  a  witness  as  to  what  tho 
engineer  said  about  the  accident  was  admitted  on  the  trial, 
under  objection,  and  this  court  held  it  was  not  error.  As  we 
have  said,  the  conversation  between  the  witness  and  the  en- 
gineer occurred  immediately  after  the  accident.  The  declara- 
tion of  the  engineer  had  or  might  have  had  a  tendency  to 
explain  how  it  happened.  It  surely  grew  out  of  that  transac- 
tion, and  served  to  illustrate  its  character. 

But  it  is  said  the  record  does  not  disclose  the  purpose  for 
which  the  question  was  asked,  nor  show  that  the  answer  to 
the  question  would  have  been  material.  If  it  was  a  part  of 
the  res  gestx,  as  we  think  it  was,  the  plaintiff  was  entitled  to 
have  it  before  the  jury  for  what  it  was  worth.  The  surround- 
ing circumstances,  constituting  parts  of  the  res  gestae,  may 
always  be  shown  to  the  jury,  along  with  the  principal  fact:  1 
Greenl.  Ev.,  sec.  108.  It  is  impossible  to  say  that  it  did  not 
have  a  direct  and  close  relation  to  the  main  fact  being  in- 
vestigated, —  as  to  how  the  child  happened  to  be  killed.  Of 
course  we  do  not  know  how  material  or  important  the  decla- 
rations of  the  engineer  might  have  been,  whether  he  admitted 
he  should  have  seen  the  child  in  time  to  stop  the  train,  and 
was  careless  in  not  doing  so,  or  what  in  fact  he  said  to  the 
witness  about  how  he  came  to  run  over  the  child.  It  is  sufl5- 
cient  to  say  the  question  was  a  proper  one,  and  should  have 
been  answered.  There  must  be  a  new  trial  because  this  evi- 
dence was  excluded. 

We  see  no  error  in  excluding  other  testimony.  The  ques- 
tion asked  the  plaintiff,  as  to  how  far  a  child  sitting  or  lying 
on  the  crossing  could  be  seen  that  day,  was  properly  ruled  out. 
That  was  for  the  jury  to  decide,  in  view  of  all  the  circum- 
stances, the  condition  of  the  track,  the  state  of  the  weather, 
and  all  other  facts  bearing  on  that  issue.  It  is,  however, 
claimed  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  employees  of  the  defendant  to  carry  the  case  to  the 
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jury.  It  is  not  proper  for  us  at  this  time  to  express  an  opinion 
as  to  the  weight  of  the  testimony  on  that  point,  further  than 
to  say  we  think  the  case  should  have  been  submitted  with  all 
competent  testimony.  It  is  not  entirely  clear  that  the  child 
could  not  or  should  not  have  been  seen  sitting  on  the  track,  if 
the  engineer  and  fireman  had  been  vigilant  and  careful  in  look- 
ing ahead  for  objects,  in  time  to  avoid  the  accident.  It  was  a 
clear,  bright  day,  and  there  was  nothing  to  prevent  one  from 
seeing  an  object  at  a  considerable  distance  if  he  had  been  on 
a  sharp  lookout  for  it. 

By  the  Court.    The  judgment  of  the  circuit   is  reversed, 
and  a  new  trial  ordered.        

EviDBNCB  —  Res  Gest^  —  What  Constitutes.  — Re«  gestce  are  those  cir- 
cumstancea  which  are  the  incidents  of  a  particular  act  and  illustrative  of  it. 
They  must  stand  in  immediate  causal  relation  to  the  act,  but  may  be  separated  ' 
from  it  by  a  more  or  less  appreciable  lapse  of  time:  Ward  v.  White,  86  Va. 
9-12;  19  Am.  St.  Rep.  883,  and  note;  Leiois  v.  State,  29  Tex.  App.  201;  25 
An^.  St.  Rep.  720,  and  note.  See  also  Chicago  etc  R'y  Co.  v.  Becker,  128 
UL  545;  15  Am.  St.  Rep.  141,  and  note. 


Nelson  v,  McDonald. 

[80  Wisconsin,  605.] 

Deed,  Blanks  in.  —  Authokity  by  Parol  may  be  given  to  fill  material 
blanks  in  a  mortgage  or  other  sealed  instrument;  and  when  such  author- 
ity is  given,  and  the  agent  exceeds  his  instruction  in  filling  the  blanks, 
and  negotiates  the  instrument  to  an  innocent  third  person,  the  prin- 
cipal  is  bound  by  the  acts  of  his  agent,  though  unauthorized.  Therefore, 
if  a  wife  signs  and  delivers  to  her  husband  a  mortgage  with  a  blank  as  to 
description,  relying  upon  his  statement  that  it  is  to  cover  certain  land 
belonging  to  him,  and  he  inserts  in  the  mortgage  a  description  of  their 
homestead,  she  is  bound  by  this  act  of  her  husband. 

Married  Woman  is  Personally  Liable  on  a  Note  signed  by  her  and 
her  husband,  and  by  her  delivered  to  him  with  authority  to  negotiate  it 

Suit  to  foreclose  a  mortgage.  The  defendant,  Emily  Mc- 
Donald, signed  a  note  with  her  husband  in  favor  of  the  plain- 
tiff, and  also  a  mortgage,  blank  as  to  description  of  property, 
relying  upon  the  representation  of  her  husband  that  the  de- 
scription should  be  filled  in  so  as  to  cover  certain  mill  property. 
He,  however,  inserted  in  the  blanks  a  description  of  the  family 
homestead,  title  to  which  was  vested  in  his  wife,  and  then  ne- 
gotiated the  note  and  mortgage  to  the  plaintiff,  who  had  no 
notice  of  any  fraud  on  the  wife.     She  appealed  from  the  judg- 
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ment  of  the  court  foreclosing  the  mortgage  and  also  making 
her  personally  liable  for  the  note, 

0.  E.  and  Y.  V,  Dreutzer^  for  the  appellant. 

Oreene  and  Vroman,  for  the  respondent. 

WiNSLOw,  J.  The  case  is  hard,  in  that  it  imposes  a  lien 
upon  the  property  of  a  confiding  wife,  for  which  she  has  re- 
ceived nothing,  but  it  is  ruled  by  well-established  legal  princi- 
ples. These  principles  are  laid  down  notably  in  two  decisions 
made  by  this  court,  viz.,  Johnston  Harvester  Co.  v.  McLean,  67 
Wis.  258;  46  Am.  Rep.  39;  and  Van  Etta  v.  Evensnn,  28  Wis. 
83;  9  Am.  Rep.  486.  The  substantial  conclusion  of  these  de- 
cisions is,  that  authority  may  be  given  by  parol  to  fill  material 
blanks  in  a  mortgage  or  other  sealed  instrument,  as  well  as  in 
negotiable  paper,  and  that  when  such  authority  is  given,  and 
the  agent  exceeds  his  instructions  in  filling  the  blanks,  and 
negotiates  the  instrument  with  innocent  third  persons,  the 
principal  will  be  bound  by  the  acts  of  his  agent,  although  un- 
authorized. 

This  rule  is  just  and  salutary.  It  places  the  loss,  if  there 
be  loss,  upon  the  person  who  endowed  the  agent  with  apparent 
authority,  and  not  upon  the  innocent  third  person  who  trusted 
to  such  apparent  authority,  and  parted  with  money  or  property 
in  consequence  of  snch  trust.  This  rule  is  decisive  of  this 
case,  for  under  it  the  mortgage  must  be  held  valid.  Acknowl- 
edgment was  not  essential:  Leinenkugel  v.  Kehl,  73  Wis.  238. 

It  is  objected  that  there  should  be  no  personal  judgment 
ordered  against  Emily  McDonald,  because  she  was  a  mere 
accommodation  maker  of  the  note.  Upon  this  point  the  cir- 
cuit judge  well  says:  "By  signing  a  joint  note  with  her  hus- 
band she  clothed  him  with  prima  facie  evidence  of  her  intention 
to  charge  her  separate  estate."  She  ought  not  to  be  heard 
now  to  deny  that  apparent  intention,  as  against  an  innocent 
third  party  who  has  advanced  money  upon  the  faith  thereof. 

By  the  Coubt.    Judgment  affirmed. 


AoENOT  —  Eftbct  of  Vkrbal  Attthoritt  to  Fill  Blank  in  Sealeb 
Instkumknt.  —  A  principal  who  verbally  authorizes  an  agent  to  fill  up  » 
blank  in  a  bond  is  bound  by  such  bond,  where  money  is  received  from  one 
acting  in  good  faith  and  without  knowledge:  Humphreys^.  Finch,  97  N.  C. 
303;  2  Am.  St.  Rep.  293,  and  note.  One  signing  a  blank  bill  and  delivering 
it  to  another  thereby  authorizes  such  person  to  fill  in  the  blank,  and  will  ba 
liable  for  the  act  of  such  person:   Davia  v.  Lee,  26  Miss.  505;  69  Am.  Dec. 
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267,  and  note;  StaU  r.  Berger,  10  Serg.  &  R.  170;  13  Am.  Dec  668,  and  ex- 
tended note;  note  to  Spitler  v.  James,  2  Am.  Rep.  340. 

Husband  and  Wife  —  Husband  Agent  fob  Wife  —  Liabilitt  op  Wife. 
—  A  married  woman  who  executes  a  deed  of  her  property  and  delivers  it  to  her 
husband  to  enable  him  to  borrow  money  from  the  grantee,  without  limiting 
him  aa  to  the  amount,  thereby  authorizes  him  to  borrow  such  sum  as  he  may 
see  fit:  Bull  v.  Coe,  77  Cal.  54;  11  Am.  St.  Rep.  235.  A  wife  will  be  bound 
where  she  executes  a  deed  of  real  estate  in  blank  as  to  the  grantee,  and  the 
amount  of  the  consideration,  and  delivers  it  to  her  husband  with  implied 
authority  to  fill  the  blanks;  Beed  v.  Morion,  24  Neb.  760;  8  Am.  St.  Bep.  247, 
and  note. 


York  v,  Hinklb. 

[80  Wisconsin,  624.] 

DonEsa  OF  Profebtt  cannot  exist  without  there  being  a  threat  to  do  some 
act  which  the  threateuing  party  has  no  legal  right  to  do,  — some  illegal 
exaction,  or  some  fraud  or  deception.  The  restraint  must  be  imminent, 
and  such  as  to  destroy  free  agency  in  a  mind  of  ordinary  firmness,  with* 
out  present  means  of  protection. 

Duress.  —  A  Transfer  of  Stock  of  a  Cokpobation  cannot  be  Avoided  oif 
THE  Ground  of  a  Threat  that  if  such  transfer  was  not  made  to  a 
creditor  of  the  corporation,  he  would  take  immediate  steps  to  charge  the 
property  of  the  corporation  with  a  large  sum  of  money  which  it  was 
owing  to  him,  and  that  if  the  sale  of  the  stock  to  any  other  person  was 
attempted,  such  person  would  be  informed  of  the  existence  of  this  cor- 
porate debt,  and  of  the  intention  of  the  creditor  to  enforce  its  payment, 
and  the  sale  of  the  stock  would  thereby  be  prevented. 

Duress  of  Propertt  —  Corporations.  — One  Who  Places  his  Monet  and 
Property  in  a  Corporation,  and  thereby  subjects  it  to  the  control  of  a 
majority  of  the  stockholders,  cannot  avoid  a  transfer  of  his  stock  on  the 
ground  that  it  was  induced  by  the  threat  of  his  co-stockholders  to  man. 
age  unwisely  the  corporate  business. 

Suit  in  equity  to  set  aside  a  transfer  of  certain  land  and 
stock.  The  complaint  alleged  that  the  plaintiff  and  others 
donated  land  of  the  value  of  fifteen  thousand  dollars,  and  up- 
wards, to  a  corporation  as  a  bonus  to  induce  it  to  erect  a  blast- 
furnace; that  the  defendant  W.  H.  Hinkle  agreed  to  aid  in 
organizing  the  corporation,  and  in  placing  its  stock;  that  the 
plaintiff,  for  the  transfer  to  the  corporation  for  a  site  for  its 
works,  was  to  receive  ten  thousand  dollars  in  stock;  that  he 
further  purchased  lands  for  the  corporation,  and  paid  therefor 
six  hundred  dollars  of  his  own  moneys;  that  the  defendant 
A.  H.  Hinkle  loaned  the  corporation  two  hundred  thousand 
dollars,  with  an  understanding  that  it  might  be  kept  as  long 
as  needed,  but  this  understanding,  through  the  willful  neglect 
of  the  defendants,  was  not  expressed  in  any  agreement;  that 
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the  plaintiff  subscribed  for  two  thousand  five  hundred  shares 
of  the  stock  of  the  corporation,  and  paid  thereon  seventeen 
thousand  five  hundred  dollars;  that  the  defendants  conspired 
to  obtain  plaintiff's  stock  at  much  less  than  its  value,  and  in 
pursuance  of  such  conspiracy,  knowing  the  plaintiff  to  be 
temporarily  embarrassed,  W.  H.  Hinkle  told  plaintiff  that  A. 
H.  Hinkle  would  take  plaintiff's  stock,  and  pay  therefor  fif- 
teen thousand  dollars,  but  that  plaintiff  must  release  all  claims 
against  the  corporation,  and  that  if  he  did  not  accept  this,  A. 
H.  Hinkle  would  at  once  enforce  payment  of  the  two  hundred 
thousand  dollars  owing  to  him,  and  would,  if  necessary,  have 
the  works  of  the  corporation  stopped,  and  that  plaintiff  could 
take  the  amount  offered  him  or  nothing;  that  if  he  undertook 
to  sell  his  stock  to  any  other  person,  it  would  be  necessary  to 
transfer  it  upon  the  books  of  the  corporation,  and  before  such 
transfer  was  made,  any  intending  purchaser  would  be  informed 
of  what  A.  H.  Hinkle  intended  to  do,  and  would  be  prevented 
from  accepting  the  stock;  that,  including  the  moneys  actually 
paid  and  the  value  of  the  site  given  by  the  plaintiff  to  the  cor- 
poration, his  stock  had  costhim  twenty-five  thousand  dollars; 
that  the  site  was  worth  one  hundred  and  fifty  thousand  dol- 
lars; and  that  the  plaintiff  had  been  induced  to  transfer  it  to 
the  corporation  upon  the  agreement  that  he  was  to  retain  his 
position  as  manager  and  his  share  of  the  profits,  and  for  the 
same  reason,  he  had  also  given  the  use  of  a  block  of  land 
worth  five  hundred  dollars  per  year;  and  that  the  defendants, 
by  the  means  employed,  had  forced  plaintiff  to  accept  said 
fifteen  thousand  dollars,  and  to  transfer  his  stock,  and  release 
the  corporation  from  all  claims  against  it.  Defendants  de- 
murred to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  entitle  plaintiff  to  relief.  Demurrer  being 
sustained,  he  appealed. 

G.  W.  Hazeltoriy  for  the  appellant. 

Tomkins,  Merrill^  and  Smithy  for  the  respondents. 

Cassoday,  J.  This  action  is  to  set  aside  the  assignment  of 
stock  and  the  conveyance  of  land  mentioned  in  the  foregoing 
statement,  on  the  ground  that  they  were  obtained  by  duress. 
The  alleged  duress  is  to  the  effect  that  William  H.  Hinkle, 
under  the  circumstances  mentioned  in  the  foregoing  statement, 
informed  the  plaintiff  that  A.  Howard  Hinkle  wanted  his 
stock,  and  would  give  him  for  it  fifty  per  cent  of  its  par  value; 
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that  if  the  plaintiff  refused  to  accept,  A.  Howard  Hinkle 
would  take  immediate  legal  stepa  to  charge  the  company's 
property  with  two  hundred  thousand  dollars  indebtedness 
then  due  to  him  for  the  borrowed  money  mentioned;  and  that 
the  defendants  would  notify  any  person  proposing  to  purchase 
the  plaintiff's  stock  of  these  facts.  It  will  be  observed  that 
no  threat  of  doing  any  act  is  alleged,  which  the  defendants,  or 
one  or  more  of  them,  did  not  have  the  power  and  legal  right 
to  do.  There  is  no  intimation  in  the  complaint  of  any  duress 
of  the  person.  The  most  that  is  claimed  is  that  there  was 
duress  of  property  or  rights  of  property.  But  there  can  be  no 
such  duress  without  some  illegal  exaction,  or  some  fraud  or 
deception.  The  restraint  must  be  imminent,  and  such  as  to 
destroy  free  agency  in  a  mind  of  ordinary  firmness,  without 
the  present  means  of  protection:  Radich  v.  Hutchins,  95  U.  S. 
210;  Wilcox  v.  Rowland,  23  Pick.  167;  Forbes  v.  Appleton,  5 
Cush.  115;  Benson  v.  Monroe,  7  Cush.  125;  54  Am.  Dec.  716; 
Natcher  v.  Natcher,  47  Pa.  St.  496;  Miller  v.  Miller,  68  Pa.  St. 
493;  Heysham  v.  Dettre,  89  Pa.  St.  506;  Hackley  v.  Headley, 
45  Mich.  574;  Swanston  v.  Ijams,  63  111.  165;  Harrison  y.  Mil- 
waukee, 49  Wis.  252.  See  cases  carefully  classified  in  6  Am. 
&  Eng.  Ency.  of  Law,  57  et  seq.  Lord  Denman,  C.  J.,  went 
so  far  as  to  say  that  "  the  fear  that  goods  may  be  taken  or  in- 
jured does  not  deprive  any  one  of  his  free  agency  who  posseses 
that  ordinary  degree  of  firmness  which  the  law  requires  all  to 
exert":  Skeate  v.  Beale,  11  Ad.  &  E.  990. 

It  does  not  appear  from  the  complaint  that  the  indebtedness 
of  the  company  to  A.  Howard  Hinkle  for  borrowed  money  was 
not  due  and  enforceable  at  the  time  of  the  alleged  duress;  but, 
on  the  contrary,  it  is  fairly  inferable  therefrom  that  it  was 
then  due  and  enforceable.  It  does  not  appear  therefrom  that 
the  plaintiff's  position,  as  vice-president  and  general  manager 
of  the  company,  was  secured  to  him  permanently  or  for  any 
definite  length  of  time;  but,  on  the  contrary,  it  is  fairly  infer- 
able therefrom  that,  like  all  other  oflScers  and  agents  of  the 
corporation,  he  was  subject  to  displacement  by  a  majority  of 
the  stockholders.  In  case  the  defendants  had  concluded  to 
execute  such  threats,  there  would  have  been  no  obligation  on 
their  part  to  keep  the  same  silent,  or  refrain  from  informing 
persons  proposing  to  purchase  the  plaintiff's  stock.  No  fraud 
or  deceit  is  alleged.  It  is  true,  the  plaintiff  had  put  his  money 
and  property  into  the  corporation  which  was  subject  to  the 
control  of  a  majority  of  the  stockholders;  and  they  may  have 
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threatened  to  unwisely  manage  it;  but  such  action  on  his  part 
was  voluntary,  and  with  full  knowledge  that  he  was  thereby 
subjecting  his  property  to  the  management  and  control  of  such 
majority.  Besides,  such  majority  could  do  nothing  to  injure 
the  intrinsic  value  of  the  plaintiff's  stock  which  would  not 
have  a  corresponding  effect  upon  their  own  stock.  The  rela- 
tion of  the  defendants  to  the  plaintiff,  in  the  transaction  alleged, 
was  not  that  of  trustees  to  their  cestui  que  trust,  or  that  of  fidu- 
ciary agents  to  their  principal;  and  hence  the  authorities  cited 
by  the  learned  counsel  for  the  plaintiff  are,  in  our  judgment, 
inapplicable.    The  demurrer  was  properly  sustained. 

By  the  Court.    The  order  of  the  circuit  court  is  aflSrmed. 


DuBESS  o»  Property  — When  Exists.  —  Refusal  on  demand  to  pay  a  debt 
due,  thereby  causing  the  creditor  to  receipt  in  full,  though  only  a  partial  pay« 
ment  was  made,  doea  not  constitute  duress  where  the  debtor  has  done  nothing 
nnlawful  to  cause  the  creditor's  financial  embarrassment:  Adams  v.  Schiffer, 
11  Col.  15;  7  Am.  St.  Kep.  202,  and  note,  discussing  what  constitutes  duress  of 
property.  A  deed  is  not  given  under  duress  when  it  is  made  as  counter-security 
to  sureties  upon  their  threat  to  compel  by  legal  process  the  settlement  of  the 
matters  for  which  they  are  sureties:  Hunt  v.  Bom,  2  Dev.  Eq.  292;  24  Am.  Dec 
274,  and  note.  One  who  voluntarily  pays  money  with  full  knowledge  of  the 
facts  of  the  case,  though  there  was  no  consideration,  and  it  was  paid  under 
protest,  cannot  recover  it  back:  Cla/lin  ▼.  McDonough,  33  Mo.  412;  84  Am. 
Dec.  54,  and  note. 
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Waters,  SuBrACB,  Eight  to  Obstruct.  —  The  owner  of  an  estate,  for  the 
purpose  of  securing  or  protecting  his  reasonable  use  and  enjoyment, 
may  obstruct  and  divert  surface  waters  thereon,  which  have  come  from 
higher  levels,  by  embankments,  ditches,  drains,  culverts,  and  other  struc- 
tures; and  in  so  doing  may  lawfully  hinder  the  natural  flow  of  such  wa- 
ters, and  turn  the  same  back  upon  or  off  onto  or  over  the  lands  of  other 
proprietors,  without  liability  for  injury  ensuing  from  such  obstruction  or 
diversion. 

Surface  Waters.  —  One  proprietor  may  turn  and  divert  surface  waters  from 
his  land  onto  the  land  of  another,  and  such  other  proprietor  may  in 
turn  divert  the  same  onto  the  land  of  his  adjacent  neighbor,  and  so  on. 
Each  proprietor  may  thus  pass  on  surface  water,  and  there  is  no  remedy 
except  in  doing  so. 

Action  to  recover  damages  alleged  to  have  arisen  from  the 
diversion  and  discharge  of  surface  waters.  Verdict  and  judg- 
ment for  plaintiff.     Defendant  appealed. 
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Tomkins  and  Merrill,  for  the  appellant. 

Lamoreux,  Qleason,  Shea^  and  Wright,  for  the  respondent. 

Orton,  J.  This  action  is  brought  by  the  plaintiff  to  recover 
damages  of  the  defendant  company  for  diverting  surface  water 
running  across  its  lands  to  and  over  the  premises  of  the  plain- 
tiff. The  railway  track  of  the  defendant  runs  east  and  west 
along  the  center  of  Fourth  Street  of  the  city  of  Ashland,  and 
the  street  is  between  blocks  28  and  29  on  the  north,  and  blocks 
47  and  48  on  the  south;  and  the  defendant  also  owns  the  north 
half  of  the  said  last-mentioned  blocks,  on  which  it  has  three 
side-tracks,  leaving  the  main  track  west  of  said  blocks  and 
running  southeast.  The  premises  of  the  plaintiff  are  lot  11 
in  block  28,  —  the  second  lot  north  of  Fourth  Street;  and  the 
brother  of  the  plaintiff  owns  the  intervening  lot.  These  blocks 
lie  between  Eleventh  and  Beaser  avenues  on  the  east  and  west 
—  Eleventh  Avenue  on  the  east,  and  Beaser  Avenue  on  the 
west.  There  is  a  ravine  coming  down  from  the  south  on  the 
land  of  the  defendant,  and  running  to  Eleventh  Avenue,  and 
thence  turning  northeast  towards  the  lake,  by  which  surface 
water,  in  the  time  of  rains,  is  carried  across  the  railway  track; 
and  just  north  of  the  track  there  is  a  swale  of  some  depth  at 
the  center,  which  is  filled  up  in  the  time  of  rains,  and  the 
water  runs  off  in  said  ravine  towards  the  lake.  There  is  an- 
other ravine,  or  low  place,  turning  towards  the  northeast  from 
or  near  the  upper  end  of  the  other  ravine  last  mentioned.  The 
defendant  made  a  culvert  under  its  track  for  the  water  in  the 
first-mentioned  ravine  to  run  off  north  towards  the  lake,  and 
cut  a  ditch  along  the  south  side  of  its  track  from  near  said 
culvert  to  a  point  on  Twelfth  Avenue  to  meet  another  ditch 
running  through  the  low  ground  or  ravine  second  above  men- 
tioned; and  thence  there  was  constructed  a  box-drain  along 
the  south  side  of  the  track  to  carry  the  water  on  towards  the 
west,  to  a  point  on  Fourth  Street  opposite  the  plaintiff's  lot, 
where  a  culvert  under  the  track  was  constructed  to  carry  the 
water  off  northwest  towards  the  lake,  over  and  through  the 
plaintiff's  lot,  after  passing  the  lot  of  his  brother.  The  track 
of  the  Northern  Pacific  railway  runs  east  and  west  along 
Fifth  Street,  south  of  Fourth  Street.  There  is  a  ravine  from 
the  south  of  Fifth  Street,  and  southwest  of  the  southwest  cor- 
ner of  block  47,  and  running  northwardly  to  the  last-mentioned 
culvert,  opposite  plaintiff's  premises,  by  which  surface  water 
is  carried  through  a  culvert  under  the  track  of  the  Northern 
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Pacific  road,  and  on  through  the  culvert  opposite  plaiatifif's 
premises,  and  across  the  same  towards  the  lake. 

These  culverts  of  the  defendant  under  the  enbankment  and 
track  appear  to  be  placed  where  the  surface  water  formerly 
passed  towards  the  lake,  and  there  does  not  appear  to  have 
been  made  very  much  change  in  the  natural  or  former  run- 
ning of  the  surface  water  towards  the  lake  by  the  defendant 
by  its  ditches,  box-drain,  and  culverts.  Perhaps  some  more 
water  than  formerly  is  made  to  pass  across  the  defendant's 
track  opposite  the  plaintiff's  premises;  but  this  would  seem 
to  be  on  account  of  the  natural  descent  of  the  ground.  The 
plaintiff  testified  that  the  water  naturally  ran  across  his  lot, 
and  that  the  ground  slopes  from  Fourth  Street  towards  his 
place,  and  his  lot  slopes  towards  his  house,  and  that  his  house 
stands  in  low  ground,  and  that  he  put  in  a  drain  to  divert  the 
water  from  his  cellar,  and  the  drain  was  stopped  up  when  and 
a  week  before  he  brought  this  action.  He  testified  also  that 
the  water  ran  across  his  lot  and  on  northwesterly  before  the 
track  was  laid,  and  that  he  and  his  brother  made  a  dam  on 
the  south  side  of  his  brother's  lot  to  keep  the  water  from  run- 
ning across  the  lots,  but  that  it  was  not  high  enough  in  times 
of  heavy  rains;  and  that  he  built  his  house  in  the  summer  of 
1883,  and  the  defendant  laid  its  track  opposite  his  house  the 
same  summer. 

From  this  description  of  the  locality,  it  would  seem  that  the 
defendant  company  took  the  only  proper  measures  to  pass  on 
the  surface  water  towards  the  lake,  consistent  with  the  build- 
ing and  use  of  its  railway.  An  embankment  along  Fourth 
Street  was  necessary,  as  that  would  dam  up  the  surface  waters 
coming  across  their  grounds  from  the  south,  in  order  to  pass 
them  off  through  these  culverts  a  proper  distance  apart.  The 
ditches  and  box-drain  were  necessary  to  direct  the  water  to 
the  culverts.  The  plaintiff  complains  that  the  company's 
works  retard  the  running  off  of  the  waters  from  the  swale  or 
deep  place  near  Eleventh  Aveime  and  south  of  its  track;  and 
that  when  filled  up  it  is  three  or  four  feet  deep.  It  may  take 
longer  time  for  the  water  to  run  off  when  this  Bwale  is  filled 
up,  but  its  depth  cannot  injure  the  plaintiff,  for  while  it  stands 
in  the  swale  it  does  not  run  out  from  the  bottom,  and  only 
80  much  can  run  from  its  surface,  and  when  low  enough  it 
stops  running  out,  and  it  has  to  dry  up  where  it  is.  There  is 
no  more  surface  water  running  in  the  ravines  and  north 
towards  the  lake  than  before  the  railway  was  built,  and  it  is 
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now  disposed  of  by  the  defendant  in  the  only  way  consistent 
with  the  enjoyment  of  its  property.  It  is  not  questioned  but 
that  the  waters  which  the  defendant  has  to  some  extent  di- 
verted to  the  premises  of  the  plaintiff  consist  of  mere  surface 
waters,  "flowing  in  hollows  or  ravines  in  land,  which  is  the 
mere  surface  water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower  levels,  but  which 
at  other  times  are  destitute  of  water,"  according  to  the  defini- 
tion given  in  Lessard  v.  Stram,  62  Wis.  112;  51  Am.  Rep.  715. 
There  may  be  occasionally  many  small  streams  or  rivulets 
gathered  from  the  surface  which  constitute  these  surface 
waters,  but  none  of  them  are  watercourses,  "  which  flow  in  a 
particular  direction,  through  definite  channels,  having  beds, 
sides,  or  banks,  and  usually  discharge  themselves  into  some 
other  stream  or  body  of  water":  Hoyt  v.  Hudson,  27  Wis.  656; 
9  Am.  Rep.  473. 

The  true  rule  in  respect  to  surface  waters,  as  gathered  from 
the  cases,  is,  that  "  the  owner  of  an  estate,  for  the  purpose  of 
securing  or  protecting  its  reasonable  use  and  enjoyment,  may 
obstruct  or  divert  surface  waters  thereon,  and  which  have 
come  down  from  higher  levels,  by  embankments,  ditches, 
drains,  and  culverts,  and  other  constructions;  and  in  doing  so 
may  lawfully  hinder  the  natural  flow  of  such  waters  and  turn 
the  same  back  upon  or  off  onto  or  over  the  lands  of  other  pro- 
prietors, without  liability  for  injuries  ensuing  from  such  ob- 
struction or  diversion."  Lessard  v.  Stram,  62  Wis.  112,  51 
Am.  Rep.  715,  is  very  much  in  point  with  this  case.  "Stram, 
in  order  to  prevent  the  water  from  overflowing  his  low  lands, 
and  remaining  there  to  his  damage,  constructed  an  embank- 
ment or  dam  from  one  to  three  feet  in  height,  at  the  east  end 
of  his  land,  and  such  embankment  or  dam  stopped  the  water 
near  the  mouth  of  the  coulee,  and  turned  it  south  along  the 
foot  of  the  bluffs  in  the  direction  of  the  plaintiff's  land.  Other 
defendants  had  lands  lying  next  south  of  Stram's  land,  and 
they  also  constructed  low  embankments  across  the  east  ends 
of  their  tracts  of  land,  so  as  to  continue  the  flow  of  the  water 
Irhich,  coming  out  of  the  coulee  after  any  considerable  rain,  or 
jfter  the  melting  of  the  snow,  would  and  did  flow  south  along 
ihe  foot  of  the  bluffs  until  it  reached  the  plaintiff's  land,  where, 
on  account  of  the  formation  of  the  surface  thereof,  it  accumu- 
lated and  remained  stagnant,  to  his  injury."  On  these  facts 
the  circuit  court  granted  a  nonsuit,  and  this  court  afiirmed  the 
judgment.    The  doctrine  here  sanctioned  is,  that  one  proprietor 
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may  turn  and  divert  surface  water  from  his  own  land  onto  the 
land  of  another,  and  such  other  proprietor  may  turn  and  divert 
the  same  waters  onto  the  land  of  his  adjacent  neighbor,  and 
so  on.  Each  proprietor  may  thus  pass  on  surface  water,  and 
there  is  no  remedy  except  in  doing  so.  The  cases  sanctioning 
this  doctrine  are  too  numerous  to  be  cited:  Waters  v.  Bay  VieWy 
61  Wis.  642;  Allen  v.  Chippewa  Falls,  52  Wis.  430;  38  Am. 
Rep.  748;  Hardin  v.  Chicago  etc,  R'y  Co.,  61  Wis.  515;  O^Connor 
v.  Fond  du  Lac  etc.  R'y  Co.,  52  Wis.  526;  38  Am.  Rep.  753; 
Eulrich  v.  Richter,  37  Wis.  226;  Fryer  v.  Warne,  29  Wis.  511; 
Gannon  v.  Hargadon,  10  Allen,  106;  87  Am.  Dec.  625.  In 
Jordan  v.  St.  Paul  etc.  R'y  Co.,  42  Minn.  172,  the  railway 
company  cut  and  dug  two  large  ditches,  one  on  each  side  of 
its  road-bed,  six  miles  long,  and  connected  them'  with  five 
large  culverts,  which  accumulated  enormous  quantities  of 
water  by  draining  the  wet  lands  in  the  vicinity  and  from  sur- 
face waters  thereon,  and  forced  the  waters  to  run  in  large  and 
destructive  currents  through  the  ditches  and  culverts  over  the 
lands  of  the  plaintiff,  and  overflowed  them.  It  was  held  that 
the  railway  company  had  the  right  to  do  this  to  protect  its 
own  lands  and  property,  and  that  the  plaintiff  could  not  re- 
cover any  damages  caused  thereby.  Many  other  cases  are 
cited  in  appellant's  brief  to  similar  effect. 

The  learned  circuit  court  instructed  the  jury  as  follows: 
"  The  defendant  had  no  right,  by  embankment,  drains,  ditches, 
culverts,  or  other  artificial  means,  to  collect  surface  water  upon 
its  lands  in  large  quantities,  obstructing  the  natural  flow 
thereof,  and  by  these  means  causing  it  to  flow  in  an  unnatural 
manner  and  increased  quantities  upon  the  land  of  the  plain- 
tiff; and  if  you  believe  from  the  evidence  that  the  defendant 
has,  by  means  of  drains,  ditches,  culverts,  or  barriers,  so  ob- 
structed, collected,  and  diverted  the  natural  flow  of  the  surface 
water  as  to  force  an  increased  quantity  upon  the  plaintiff's 
land,  then  the  defendant  is  liable  for  the  injury  the  plaintiff 
has  sustained  on  account  of  such  acts  of  the  defendant."  This 
instruction  was  excepted  to  by  the  defendant's  counsel.  The 
first  part  of  the  instruction  is  an  abstract  proposition  of  law, 
and  not  only  an  improper  instruction  on  that  account,  but  in- 
applicable to  the  facts  of  the  case,  for  the  defendant  had  not 
"  collected  large  quantities  of  surface  water  on  its  land,"  and 
■  besides  this,  it  is  very  bad  law  in  every  respect.  The  last  and 
proper  part  of  the  instruction  is  clearly  in  violation  of  the  es- 
tablished and  uniform  doctrine  of  the  books,  as  we  have  already 
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shown.  If  this  instruction  be  the  law,  then  no  one  can,  under 
any  circuragtances,  divert  surface  water  from  his  own  land  for 
any  purpose  to  the  lands  of  others,  to  their  injury  in  the  least. 
This  instruction  was  clearly  erroneous.  There  was  another 
instruction  excepted  to  which  is  also  erroneous,  and  that  is, 
that  the  plaintiff  was  entitled  to  recover  as  for  permanent  in- 
jury to  his  land,  or  as  for  condemnation  of  his  land  to  the  use 
of  the  defendant,  by  the  rule  of  the  difference  of  its  value  be- 
fore and  after  the  ditches,  drains,  culverts,  and  embankments 
were  constructed.  They  may  be  changed  so  as  to  produce  no 
injury  to  the  plaintiff. 

The  motion  of  the  defendant  to  set  aside  the  verdict  and  for 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  was  denied,  and  exception  taken.  We 
have  already  seen  that  the  verdict  is  contrary  to  the  evidence 
as  well  as  the  law.  The  verdict  for  the  plaintiff  was  five  hun- 
dred dollars,  and  judgment  was  rendered  thereon. 

By  the  Court,  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Watkbs  —  SvBTACB  —  Right  to  Obstettct.  —  The  owner  of .  the  lower 
estate  may,  in  the  use  and  improvement  of  his  land,  obstruct  or  hinder  the 
natural  flow  of  surface  water,  and  turn  it  back  upon  the  lands  of  others,  with- 
out liability  for  such  obstruction:  Roioe  v.  St.  Paul  etc.  B'y  Co.,  41  Minn. 
384;  16  Am.  St.  Rep.  706,  and  note;  Chadeayne  r.  Bobinaon,  55  Coan.  345; 
3  Am.  St.  Rep.  65;  Stoett  v.  CuUa,  60  N.  H.  439;  9  Am.  Rep.  276,  and  note. 
Am.  St.  Rxr.,  Vou  XXVIL-S 
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Janin  V.  London  and  San  Franoiso  Bank. 

[92  ClLIFOBNIA,  14.] 

Bakks  and  Depositoks,  Relation  between  —  Payment  or  Checks.  —  A 
bank,  in  receiving  ordinary  deposits,  becomes  the  debtor  of  the  depositor, 
and  its  implied  contract  with  him  is  to  discharge  this  indebtedness  by 
honoring  such  checks  as  he  may  draw  upon  it,  and  it  is  not  entitled  to 
debit  his  account  with  any  payments  except  such  as  are  made  by  his 
order  or  direction. 

Banks  and  Banking.  — Payment  of  Forged  Checks  by  a  bank  is  made  at 
its  peril,  and  it  is  not  justified  in  charging  them  against  the  depositor's 
account,  unless  some  negligent  act  of  his  in  some  way  coDtributed  to  in- 
duce such  payment  in  the  first  instance,  or  unless,  by  his  subsequent  con- 
duct in  relation  to  the  matter,  he  is  equitably  estopped  to  deny  the 
correctness  of  such  payment. 

Banks  and  Banking  —  Payment  ov  Forged  Check  —  Negligence  of 
Depositor.  —  In  the  absence  of  prior  negligence  by  a  depositor,  inducing 
the  payment  of  a  forged  check  by  a  bank,  it  is  not  entitled  to  debit 
the  amount  thereof  against  his  account,  unless  by  reason  of  his  subse- 
quent negligence  the  bank  has  omitted  to  take  proceedings  which  it  other- 
wise could  or  would  have  taken  to  indemnify  itself  from  loss. 

Banks  and  Banking  —  Account  Stated  after  Payment  of  Forged 
Check  —  Negligence  of  Depositor — Evidence.  —  Where  a  bank 
balances  a  depositor's  pass-book  containing  a  debit  against  him  for  a 
payment  made  on  a  forged  check,  and  returns  the  book  to  him  at  the 
same  time,  this  constitutes  a  statement  of  his  account,  making  it  his 
duty  to  examine  it  within  a  reasonable  time,  and  to  return  it  to  the  bank, 
without  unreasonable  delay,  with  notice  of  his  objections  to  it;  and 
nnless  such  objection  is  made  within  a  reasonable  time,  it  becomes  an 
account  stated,  casting  the  burden  of  proof  on  the  depositor  to  show 
that  the  check  with  which  he  is  debited  is  a  forgery,  and  if  it  ia  reason- 
ably probable  that  the  bank  has  been  prejudiced  by  his  nnreasonabls 
acquiescence  in  the  account  as  thus  stated,  he  will  not  be  permitted  to 
open  it  by  proof  of  its  incorrectness. 
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Bakes  and  Banking — Payment  of  Forged  Check. — Negligence  oi 
Depositor,  consisting  in  his  delay  in  discovering  and  giving  notice  to  the 
bank  that  a  check  paid  by  it  is  a  forgery,  will  not  prevent  his  recovery 
against  the  bank,  when  it  cannot  possibly  have  been  prejudiced  by  such 
delay,  or  prevented  from  taking  steps,  by  the  arrest  of  the  forger,  or  by 
an  attachment  of  his  property,  or  other  form  of  proceeding,  to  compel 
restitution. 

Banks  and  Banking  —  Payment  of  Forobd  Check  —  Estoppel  against 
Depositor.  —  In  an  action  by  a  depositor  to  recover  the  amount  paid  by 
a  bank  on  a  forged  check,  an  estoppel  against  the  depositor  to  deny  his 
signature  does  not  arise  until  there  is  some  evidence  of  his  negligence,  or 
of  other  facts  apon  which  it  may  be  predicated.  It  cannot  be  based  upon 
mere  conjecture,  even  if  a  proper  foundation  is  laid  for  it  in  other  re« 
■pects. 

Banks  and  Banking — Payment  or  Forged  Check — Negligence  of 
Depositor  —  Burden  of  Proof.  —  In  an  action  by  a  depositor  against 
a  bank  to  recover  the  amount  paid  by  it  on  a  forged  check,  the  burden 
of  proof  is  upon  the  bank  to  show  that  it  sustained  damage  or  injury  by 
the  negligence  of  the  depositor,  and  this  it  is  required  to  show  by  evi- 
dence having  some  reasonable  tendency  to  establish  such  fact. 

BviDENCB  Sufficient  to  Submit  Question  to  Jury.  —  To  justify  the  sub- 
mission of  any  question  of  fact  to  a  jury,  the  proof  must  be  sufficient  to 
raise  more  than  a  mere  conjecture  or  surmise  that  the  fact  is  as  alleged. 
It  must  be  such  that  a  rational,  well-constructed  mind  can  reasonably 
draw  from  it  the  conclusion  that  the  fact  exists,  and  when  the  evidence 
is  not  sufficient  to  justify  such  an  inference,  the  court  may  properly  re- 
fuse to  submit  the  question  to  the  jury. 

John  B.  Harmon,  D.  P.  Belknap,  Winans,  Belknap,  and  Go^ 
day,  and  Jarboe,  Harrison,  and  Goodfellow,  for  the  appellant. 

W.  H.  L.  Barnes  and  H.  L.  Gear,  for  the  respondent. 

De  Haven,  J.  The  plaintiff  was  a  depositor  in  the  bank 
of  defendant,  and  the  controversy  in  this  action  grows  out  of 
the  payment  by  defendant  of  a  check  for  sixteen  thousand 
seven  hundred  dollars,  purporting  to  have  been  signed  by 
plaintiff,  and  for  which  amount  defendant  claims  that  it  is 
entitled  to  debit  the  account  of  plaintiff.  The  complaint  al- 
leges that  this  check  was  a  forgery.  This  is  denied  in  the 
answer,  and  as  another  and  separate  defense,  it  is  averred, 
in  substance,  that  the  plaintiff  is  estopped  to  deny  the  gen- 
uineness of  said  check  because  of  his  negligence  in  not  exam- 
ining his  balanced  pass-book  and  returned  checks,  including 
the  one  in  dispute,  within  a  reasonable  time,  and  giving  no- 
tice that  such  check  was  forged,  "  by  reason  of  which  laches 
defendant  was  prevented  from  tracing  out  the  forger  of  said 
check  or  said  signature,  if  it  was  a  forgery,  and  proceeding 
against  him,  for  a  period  of  nearly  five  months,  and  until  all 
trace  of  said  forger  was  lost."    The  defendant  also  avers  that 
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the  account  between  itself  and  plaintiff  had  become  a  stated 
one. 

The  check  was  paid  on  May  29,  1878,  and  on  September  4, 
1878,  the  defendant  returned  to  plaintiff  his  pass-book,  show- 
ing the  statement  of  his  account  at  that  date,  and  that  he  was 
charged  with  the  amount  of  this  check,  which  was  also  re- 
turned to  him  as  one  of  the  vouchers.  On  December  11, 1878, 
another  statement  of  plaintiflf's  account  was  rendered  by  de- 
fendant, in  which  appeared  the  balance  shown  by  the  previous 
account.  The  evidence  also  tended  to  show  that  plaintiff  did 
not  at  once  examine  the  check  in  dispute  when  it  was  returned 
to  him  with  his  balanced  pass-book  on  September  4, 1878,  nor 
until  some  time  in  the  month  of  December,  1878,  and  that  he 
first  intimated  to  defendant  a  doubt  of  its  genuineness  about 
December  28,  1878,  but  did  not  give  notice  that  he  actually 
claimed  it  to  be  a  forgery  until  February  1,  1879. 

The  verdict  of  the  jury  in  favor  of  plaintiff  must  be  deemed, 
on  this  appeal,  to  have  conclusively  established  the  fact  that 
the  check  was  a  forgery,  as  there  was  evidence  suflBcient  to 
establish  such  a  finding,  and  it  is  not  claimed  that  there  was 
any  error  in  the  instructions  of  the  court,  so  far  as  they  relate 
to  that  particular  point. 

It  is  well  settled  that  a  bank,  in  receiving  ordinary  deposits, 
becomes  the  debtor  of  the  depositor,  and  its  implied  contract 
with  him  is  to  discharge  this  indebtedness  by  honoring  such 
checks  as  he  may  draw  upon  it,  and  it  is  not  entitled  to  debit 
his  account  with  any  payments  except  such  as  are  made  by 
his  order  or  direction:  Crawford  v.  West  Side  Bank,  100  N.  Y. 
50;  53  Am.  Rep.  152;  Phcenix  Bank  v.  Risley,  111  U.  S.  125. 
All  unauthorized  payments,  such  as  upon  forged  checks,  are 
therefore  made  at  the  peril  of  the  bank,  and  it  is  not  justified 
in  charging  them  against  the  depositor's  account,  unless  some 
negligent  act  of  his  in  some  way  contributed  to  induce  such 
payment  in  the  first  instance,  or  unless  by  his  subsequent 
conduct  in  relation  to  the  matter  he  is  upon  equitable  princi- 
ples estopped  to  deny  the  correctness  of  such  payments.  This 
view  of  the  law  cannot  be  well  questioned,  and  finds  abundant 
support  in  the  decisions  of  courts:  Shipman  v.  Bank  of  State 
of^New  York,  126  N.  Y.  318;  22  Am.  St.  Rep.  821;  Hardy  v. 
Chesapeake  Bank,  51  Md.  562;  34  Am.  Rep.  325;  Weinstein  v. 
National  Bank,  69  Tex.  38;  5  Am.  St.  Rep.  23;  Leather  Manu- 
facturers' Bank  v.  Morgan,  117  U.  S.  96. 

It  is  not  claimed  in  this  case  that  plaintiff  was  guilty  of  any 
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prior  negligence  which  induced  the  defendant  to  pay  the  check 
in  dispute,  and  we  are  therefore  to  consider  only  the  one  gen- 
eral question,  whether,  upon  the  evidence  before  it,  the  court 
committed  any  error  to  the  prejudice  of  the  defendant  in  giv- 
ing or  refusing  instructions  relating  to  the  defense  of  estoppel, 
and  this  we  proceed  to  do. 

The  plaiutifif  was  in  no  manner  responsible  for  the  action  of 
the  defendant  in  paying  the  check.  In  making  such  payment 
it  parted  with  its  own  money,  and  not  that  of  plaintiflF,  and 
the  loss  consequent  thereon  was  its  own,  and  should  not  be 
transferred  to  the  plaintiflf,  unless,  from  all  the  circumstances 
in  the  case,  it  appears  reasonably  probable  that  but  for  his 
alleged  negligence  the  defendant  could  have  protected  itself. 
The  defendant  has  not  in  fact  discharged  its  indebtedness  to 
plaintiflF,  and  should  not  be  permitted  to  debit  him  with  any 
amount  as  an  oflfset  thereto,  unless  it  appears  that  by  reason 
of  the  negligent  conduct  of  plaintiflf,  it  has  omitted  to  take 
proceedings  which  it  otherwise  would  and  could  have  taken  to 
indemnify  itself  from  loss.  This  seems  to  us  clear  upon  the 
plainest  principles  of  justice.  The  balancing  of  the  pass-book 
in  September,  and  charging  the  plaintiflf  therein  with  the 
amount  of  this  check,  and  its  return  to  him  at  the  same  time, 
constituted  a  statement  of  the  account  between  himself  and 
the  defendant,  and  it  thereupon  became  the  duty  of  the  plain- 
tiflF to  examine  the  same  within  a  reasonable  time,  and  give 
to  defendant,  without  unreasonable  delay,  notice  of  any  objec- 
tion which  he  had  to  it;  and  unless  such  objection  was  made 
within  a  reasonable  time,  it  became  an  account  stated,  and 
there  was  imposed  upon  the  plaintiflF  the  burden  of  showing 
that  the  check  with  which  he  was  debited  was  a  forgery;  and 
in  addition  to  this,  if  the  circumstances  attending  the  entire 
transaction  were  such  as  to  make  it  reasonably  probable  that 
the  bank  had  suflFered  prejudice  by  plaintiflF's  unreasonable 
acquiescence  in  the  account  as  stated,  he  would  not  be  per- 
mitted to  open  the  account  by  proof  of  its  incorrectness. 

Upon  the  trial,  the  court  instructed  the  jury,  in  substance, 
that  if  they  found  that  the  check  in  dispute  was  a  forged  one, 
they  must  find  for  the  plaintiflF,  unless  it  was  shown  that 
plaintiflF's  failure  to  examine  his  checks  deprived  the  defend- 
ant of  an  opportunity  to  save  itself  from  loss  on  account  of  the 
money  paid  thereon;  and  they  were  further  instructed  that  if 
"the  plaintiflF  was  guilty  of  negligence  in  respect  to  his  treat- 
ment of  his  checks,  including  the  disputed  check,  after  he 
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received  them  at  the  September  balancing  and  the  December 
balancing,  or  by  reason  of  his  making  the  discovery  of  the 
forgery,  or  of  the  facts  which  put  him  on  inquiry  respecting 
it,  some  months  before  he  gave  any  notice  to  the  bank  of  such 
discovery,  whereby  the  bank  was  or  may  have  been  injured, 
they  may  find  for  the  defendant."  So  far,  this  was  a  correct 
statement  of  the  law,  and,  with  other  instructions  given,  con- 
veyed to  the  jury  with  sufficient  clearness  the  law  as  we  have 
declared  it.  But  the  court  also  gave  the  following:  "  In  con- 
sidering the  fact  that  Mr.  Janin's  bank-book  was  balanced, 
and  that  the  bank's  statement  of  the  balance  was  apparently 
acquiesced  in  for  a  considerable  length  of  time,  I  instruct  you 
that  the  plaintiff  was  under  no  contract  to  the  bank  to  exam- 
ine with  diligence  his  returned  checks  and  bank-book.  In 
contemplation  of  law,  the  book  was  balanced  and  the  checks 
returned  for  the  protection  of  the  depositor,  not  for  the  pro- 
tection of  the  bank;  and  when  Mr.  Janin  failed  to  examine  it, 
the  only  consequence  was,  that  the  burden  of  proof  was  shifted. 
Mr.  Janin  then  became  bound  to  show  that  the  account  was 
wrongly  stated.  This  right  he  has  preserved  so  long  as  the 
claim  was  not  barred  by  the  statute  of  limitations."  This 
instruction,  although  apparently  supported  by  the  authority 
of  Weisser  v.  Denison,  10  N.  Y.  68,  61  Am.  Dec.  731,  is  not,  in 
our  opinion,  entirely  correct,  and  is  in  conflict  with  the  other 
instructions  referred  to.  When  considered  in  connection  with 
a  portion  of  another  instruction  given,  to  the  effect  that  it 
"was  sufficient  to  give  notice  when  the  forgery  was  discovered," 
this  instruction  clearly  implied  that  plaintiff  could  not  be 
charged  with  negligence  in  not  examining  his  checks  within 
a  reasonable  time,  and  that  the  jury  were  only  to  inquire 
whether  he  was  guilty  of  unreasonable  delay  in  giving  notice 
after  he  made  the  examination  and  discovered  the  forgery. 
This  is  not  the  true  rule;  but  the  error  found  in  this  instruc- 
tion will  not,  in  view  of  the  undisputed  evidence,  justify  a 
reversal  of  the  judgment.  Conceding  that  the  plaintiff  was 
guilty  of  negligence  in  not  earlier  examining  his  checks,  dis- 
covering the  forgery,  and  giving  notice  thereof,  there  is  noth- 
ing in  the  evidence  from  which  it  can  be  reasonably  inferred 
that  tlie  defendant  sustained  any  loss  thereby,  or  that  its 
position  with  reference  to  the  check,  because  of  not  having 
earlier  notice,  was  in  any  manner  changed  to  its  disadvantage, 
and  the  court  would  have  been  justified  in  so  charging  the 
jury.    The  check  was  paid  on  May  29,  1878,  and  it  was  not 
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until  September  4, 1878,  that  it  was  returned  to  plaintiff.  The 
check  was  payable  to  "  currency  or  bearer,"  and  when  paid, 
the  person  who  presented  it  was  not  identified  or  required  to 
indorse  it.  This  case  was  tried  in  1885,  and  there  is  nothing 
in  the  evidence  pointing  to  the  fact  that  if  notice  had  been 
given  on  the  very  day  the  check  was  returned,  the  defendant 
would  have  been  in  any  better  position  to  discover  the  forger, 
or  the  person  who  uttered  it,  or  to  avail  itself  of  any  of  the 
coercive  measures  known  to  the  law,  by  which  to  retrieve  its 
loss,  than  it  was  at  the  time  it  received  notice.  If  plaintiff 
was  negligent,  it  was  not  shown  that  the  defendant  suffered 
any  damage  thereby;  for  that  reason  such  negligence  cannot 
be  allowed  as  a  defense  to  plaintiff's  right  to  recover  in  this 
action. 

There  may  be  some  general  language  in  the  case  of  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  115,  which  would 
seem  to  imply  that  it  is  not  necessary  that  the  evidence  should 
tend  to  show  that  any  pecuniary  benefit  would  have  accrued  to 
the  defendant  if* reasonable  notice  had  been  given  it,  but  this 
general  language  is  limited  by  the  facts  of  that  case,  and  the 
more  specific  rule  which  the  court  announced,  viz.:  "Still 
further,  if  the  depositor  was  guilty  of  negligence  in  not  dis- 
covering and  giving  notice  of  the  fraud  of  his  clerk,  then  the 
bank  was  thereby  prejudiced,  because  it  was  thereby  prevented 
from  taking  steps  by  the  arrest  of  the  criminal,  or  by  an  at- 
tachment of  his  property,  or  other  form  of  proceeding,  to  com- 
pel restitution." 

In  the  case  of  Continental  Nat.  Bank  v.  Nat.  Bank  of  Coin- 
monwealth,  50  N.  Y.  576,  cited  by  appellant,  it  is  said  that  the 
arrest  and  detention  of  a  swindler  are  powerful  means  of 
coercing  restoration  of  property,  and  that  the  loss  of  this 
means  in  relying  upon  the  declaration  of  another  would  estop 
such  person  from  denying  the  truth  of  the  statement  upon 
which  reliance  was  made.  But  this  language  is  to  be  con- 
sidered in  connection  with  the  particular  facts  then  before  the 
court,  and  as  pointed  out  in  the  subsequent  case  of  White  v. 
Continental  Nat.  Bank,  64  N.  Y.  322,  21  Am.  Rep.  612.  The 
declaration  held  to  be  an  estoppel  in  that  case  was  the  direct 
admission  of  the  genuineness  of  the  check  afterwards  claimed 
to  be  forged,  and  that  "  had  the  teller  of  the  certifying  bank 
disclaimed  the  forged  certificate  and  pronounced  it  a  forgery 
when  presented,  the  holder  of  the  clieck  would  have  had  ample 
time  to  arrest  the  swindler  at  the  Bank  of  the  State  of  New 
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York  before  he  had  received  the  money  on  the  gold  checks, 
and  before  he  went  to  the  subtreasury  with  his  gold  certift- 
cates." 

The  distinction  between  such  a  case  as  that  and  one  like 
this,  in  which  there  is  nothing  in  the  evidence  to  indicate  that 
all  trace  of  the  forger  was  not  lost  before  the  check  in  contro- 
versy was  returned  to  plaintiflf  months  after  its  payment,  is  a 
marked  one;  and  in  White  v.  Continental  Nat.  Bank,  64  N.  Y. 
322,  21  Am.  Rep.  612,  just  cited,  what  we  conceive  to  be  the 
rule  applicable  to  the  facts  in  this  record  is  thus  stated:  "In 
the  case  at  bar  it  is  the  merest  conjecture,  with  scarcely  a 
possibility  to  support  it,  that  the  defendant,  or  those  from 
whom  it  received  the  bill,  could,  at  any  time  after  the  trans- 
mission of  the  foreign  bill  of  exchange  to  Baltimore,  have 
taken  any  effectual  measures  either  for  arresting  the  swindler 
or  reclaiming  the  bill  bought  and  paid  for  upon  the  credit  of 
the  bill.  Estoppels  cannot  be  based  upon  mere  conjectures, 
even  if  a  proper  foundation  is  laid  for  them  in  other  respects." 

There  is  nothing  in  Casco  Bank  v.  Keene,  53  Me.  103,  in  con- 
flict with  this.  In  that  case,  and  upon  its  peculiar  facts,  it 
was  held  proper  to  instruct  the  jury,  "  that  if  the  plaintiffs, 
relying  on  the  defendant's  admission,  were  induce  to  refrain 
from  obtaining  security  from  Judson  by  his  arrest  or  by  an 
attachment  of  his  property,  and  they  thereby  sustained  an  in- 
jury, then  the  defendant  would  be  estopped  from  denying  his 
signature."  But  of  course  to  justify  such  an  instruction,  there 
must  be  some  evidence  tending  to  show  the  facts  upon  which 
it  is  predicated. 

In  this  case,  the  burden  of  proof  to  show  that  it  sustained 
damage  or  injury  by  the  negligence  of  plaintiff  was  upon  the 
defendant,  and  this  it  was  required  to  show  by  evidence  hav- 
ing some  reasonable  tendency  to  establish  such  fact.  In  order 
to  justify  the  submission  of  any  question  of  fact  to  a  jury,  the 
proof  must  be  sufiBcient  to  raise  more  than  a  mere  conjecture 
or  surmise  that  the  fact  is  as  alleged.  It  must  be  such  that 
a  rational,  well-constructed  mind  can  reasonably  draw  from  it 
the  conclusion  that  the  fact  exists,  and  when  the  evidence  ig 
not  sufficient  to  justify  such  an  inference,  the  court  may  prop- 
erly refuse  to  submit  the  question  to  the  jury;  and  in  our 
opinion,  the  evidence  in  this  case  was  not  such  as  would  have 
warranted  the  jury  in  finding  as  a  fact  that  the  delay  of  plain- 
tiff in  giving  it  notice  that  the  check  in  question  was  a  forgery 
lost  to  it  any  rights  or  remedies  which  otherwise  it  might  liave 
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resorted  to  in  order  to  save  itself  from  the  loss  incurred  by  its 
own  mistake  or  negligence  in  the  first  instance,  and  which  it 
now  asks  the  plaintiff  to  bear,  and  therefore  the  error  we  have 
pointed  out  in  the  instruction  of  the  court  was  without  preju- 
dice to  the  defendant. 

Judgment  and  order  affirmed. 


Paterson,  J.,  dissented,  on  the  ground  that  the  qnestton  whether  or  not 
the  defendant  bank  sustained  loss  by  reason  of  the  plaintiff's  failure  to  earlier 
notify  it  of  his  discovery  of  the  forgery  should  have  been  left  to  the  jury. 
He  said:  "It  seems  to  me  that  whatever  may  be  said  of  the  duty  of  a  depos- 
itor to  examine  his  checks  promptly,  it  must  be  conceded  that  when  he  has 
discovered  the  fact  that  his  signature  has  been  forged,  or  is  informed  of  cir* 
cumstances  which  would  put  him  upon  inquiry  as  to  the  fact,  it  is  his  duty 
to  report  the  matter  immediately  to  the  officers  of  the  bank.  If  he  has  will- 
fully withheld  from  the  bank  any  information  he  may  have  had,  be  ought  to 
be  estopped  from  claiming  that  the  bank  could  not  have  protected  itself. 
Under  the  decision  of  the  majority,  it  seems  to  me  a  dishonest  depositor  will 
be  enabled,  without  peril  to  himself,  to  perpetrate  a  fraud  upon  the  bank. 
If  he  discover  that  he  has  been  negligent  in  examining  his  checks,  he  will, 
nevertheless,  be  entitled  to  recover,  unless  the  bank  can  show  that  it  was 
prejudiced  by  his  negligence.  Now,  he  will  know  that  the  longer  he  with- 
holds notice  of  the  forgery  from  the  bank,  the  more  difficult  it  will  be  for 
the  bank  to  prove  that  it  could  have  detected  and  arrested  the  forger,  and 
therefore  the  easier  it  will  be  for  him  to  recover.  This,  it  seems  to  me,  is 
putting  a  premium  upon  laches,  and  encouraging  a  dishonest  depositor  even 
to  assist  the  forger  in  covering  up  his  tracks.  Although  the  plaintiff  may 
have  acted  in  the  utmost  good  faith  in  attempting  to  detect  the  forger,  still 
the  jury  should  determine  whether  or  not  his  long  delay  in  giving  notice  of 
the  forgery  was  to  the  prejudice  of  the  defendant  bank.  The  latter  was  en- 
titled to  immediate  notice  of  plaintiff's  discovery,  and  it  does  not  follow  that 
because  plaintiff  failed  to  detect  the  forger,  the  officers  of  the  bank  also  would 
have  failed  to  do  so.  The  arrest  and  detention  of  a  forger  is  often  a  strong 
and  effectual  means  for  the  restoration  of  the  money,  and  although  it  may  be 
a  difficult  question  to  determine  in  certain  cases  whether  the  injured  party 
has  been  deprived  of  or  delayed  in  the  exercise  of  this  coercive  power  by  the 
negligence  of  the  depositor,  it  is  for  the  jury,  reasoning  to  practical  results 
from  all  the  circumstances,  to  say  whether  it  is  fairly  probable  that  the  de- 
fendant could  and  would  have  taken  effective  measures  to  protect  itself ": 
Continental  Nat.  Bank  v.  National  Bank,  50  N.  Y.  575;  Voorhis  v.  Olmstead, 
66  N.  Y.  113;  Leather  Mfra.  Bank  v.  Morgan,  117  U.  S.  115;  Hardy  v.  Chesa- 
peake, 51  Md.  562;  34  Am.  Rep.  325;  Casco  Bank  v.  Keene,  53  Me.  103. 

Judge  Paterson  then  said  in  effect  that  the  law  would  not  presume  that 
the  defendant  bank  was  prejudiced  by  the  long  delay  and  negligence  of  the 
plaintiff  in  failing  to  report  the  forgery  to  the  bank  after  he  detected  it,  but 
that  the  question  as  to  whether  or  not  the  bank  was  so  prejudiced  should  bs 
left  to  the  jury:  Dana\.  National  Bank,  132  Mass.  156;  and  that  the  fact 
that  the  bank  did  not  require  the  signature  of  the  stranger  to  whom  it  paid 
the  money,  as  well  as  that  it  took  no  steps  to  ascertain  his  identity,  or  to 
detect  the  forgery  at  any  time,  constantly  insisting  on  the  genuineness  of  the 
•heck,  although  it  had  evidence  tending  to  show  that  a  certain  person  was 
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the  forger,  should  also  he  considered  hy  the  jury.  "  So,  also,  the  fact  that  the 
plaintiff  allowed  long  periods  of  timo  to  elapse  between  the  occasions  when 
he  presented  his  bank-book  to  be  balanced,  and  that  he  frequently  asked  the 
teller  of  the  bank  for  his  balance  instead  of  consulting  his  bank-book,  that 
he  neglected  to  examine  the  book  with  the  return  checks  for  several  months 
after  September  4,  1878,  that  he  had  expressed  surprise  at  the  smallness  of 
the  balance  as  shown  by  the  books  of  the  bank,  and  his  failure  to  notify  the 
bank  until  February,  1879,  eight  months  after  he  began  to  doubt  the  genuine- 
ness of  the  check,  are  all  matters  to  be  considered  by  the  jury  in  determining 
the  questions  at  issue.  The  court  cannot  say,  it  seems  to  me,  that  as  a  mat- 
ter of  law  under  such  circumstances  the  plaintiff  is  entitled  to  recover.  I 
am  unable  to  see  any  force  in  the  suggestion  that  the  ofl&cers  of  the  bank 
took  no  steps  at  the  time  the  check  was  paid  to  identify  the  person  who  pre- 
sented it.  Unless  the  paying  teller  has  a  suspicion  as  to  the  genuineness  of 
the  signature  of  a  check  payable  to  bearer,  he  is  not  called  upon  to  make  and 
preserve  evidence  as  to  such  identity,  and  if  such  precautions  had  been  taken 
in  this  case,  that  fact  would  have  been  conclusive  evidence  that  the  bank  had 
notice  of  facts  which  put  it  upon  inquiry.  In  such  a  case,  of  course  the  bank 
would  have  no  defense,  even  if  the  depositor  was  guilty  of  negligence.  It  is 
said  that  there  is  no  evidence  from  which  it  can  be  reasonably  inferred  that 
the  plaintiff's  delay  prejudiced  the  defendant.  But  the  inability  of  the  de- 
fendant to  produce  such  evidence  may  have  been  caused  by  the  lapse  of  time 
between  the  time  when  plaintiff,  acting  as  a  prudent  man,  ought  to  have  dis- 
covered and  given  notice  of  the  forgery,  and  the  time  when  such  notice  was 
in  fact  given.  This  is  peculiarly  a  question  for  the  jury,  under  proper  in- 
structions from  the  court. " 

Banks  and  Banking  —  Rblation  bbtween  Bank  and  Depositor. — A 
depositor  when  he  makes  a  deposit  becomes  a  creditor  of  the  bank,  and  the 
latter  becomes  his  debtor  for  the  amount  deposited:  Hawes  v.  Blackioell,  107 
N.  C.  196;  22  Am.  St.  Rep.  870,  and  note;  Lynch  v.  First  National  Bank,  107 
N.  Y.  179;  1  Am.  St.  Rep.  803;  extended  note  to  National  Bank  -v.  Smith,  23 
Am.  Rep.  50-52. 

Banks  and  Banking  —  Liabilitt  op  Bank  fob  Paying  Fokged  Check. 
—  Payments  made  by  a  bank  upon  forged  indorsements  are  at  its  peril  unless 
the  depositor  has  been  guilty  of  some  negligence  operating  to  the  prejudice 
of  the  bank:  Shipman  v.  Bank,  126  N.  Y.  318;  22  Am.  St.  Rep.  821,  and  note; 
Firat  National  Bank  v.  State  Bank,  22  Neb.  769;  3  Am.  St.  Rep.  294,  and 
note;  extended  note  to  People^ a  Bank  v.  Franklin  Bank,  17  Am.  St.  Rep.  889. 
It  is  the  duty  of  a  depositor  to  know  whether  his  account  with  the  bank  is 
correct  or  not,  and  promptly  to  report  a  forgery;  if  he  negligently  fails  to 
make  the  examination  and  consequent  discovery  when  he  could  have  done 
so,  it  is  as  if  he  had  admitted  the  genuineness  of  the  checks,  and  he  will  not 
be  permitted  to  deny  the  fact  if  the  bank  is  prejudiced  by  the  failure:  Wein' 
stein  V.  National  Bank,  69  Tex.  38;  5  Am.  St.  Rep.  23,  and  note. 
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[Lf  BAinc] 
Arroto  Ditoh  and  Water  Co.  v.  Superior  Court. 

[92  Califobmta,  47.] 

JuRiSDicTioH  o»  Superior  and  Justice's  Courts  to  Enforce  Assess- 
ments ON  Stock  by  Corporation.  — The  term  "assessment,"  as  used  in 
the  California  constitutioa  conferring  jurisdiction  npou  the  saperior 
court  in  cases  at  law  involving  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  refers  to  such  assessments  as  are  authorized 
in  relation  to  revenue  and  taxation,  and  such  as  may  be  made  by  author- 
ity of  a  municipal  or  other  public  corporation  to  meet  the  cost  of  a  publio 
improvement;  and  does  not  include  "assessments"  or  "calls"  made  by 
a  private  corporation  upon  its  stockholders  pursuant  to  contract,  express 
or  implied.  The  justices'  courts  have  jurisdiction  of  questions  involving 
the  legality  of  such  "  assessments  "  or  "  calls,"  where  the  amount  in  dis- 
pute is  less  than  three  hundred  dollars. 

Jurisdiction  or  Justice's  Court  —  Void  Attempt  to  Transfer  Jurisdic- 
tion. —  A  justice's  court  has  full  jurisdiction  to  determine  all  questions 
as  to  the  validity  of  an  "assessment"  or  "call"  made  by  a  private  cor- 
poration on  its  stock,  when  the  court  has  jurisdiction  of  the  amount  in 
dispute,  and  it  has  no  authority,  before  trial,  to  divest  itself  of  jurisdic- 
tion by  certifying  the  pleadings  to  a  superior  court  which  has  no  juris- 
diction. The  determination  of  the  justice  thus  seeking  to  direst  himself 
of  jurisdiction  has  no  conclusive  effect  as  a  judgment. 

Qriqinal  Jurisdiction  of  Superior  Court.  —  The  superior  court  can 
exercise  its  original  jurisdiction  only  in  those  cases  provided  by  the 
constitution,  and  its  appellate  jurisdiction  only  in  such  cases  as  may  be 
prescribed  by  law.  It  cannot  exercise  original  jurisdiction  in  those  mat- 
ters in  which  its  jurisdiction  is  appellate  only,  nor  can  it  exercise  juris- 
diction in  any  instance  until  it  has  acquired  it  in  the  mode  prescribed 
by  the  constitution  or  statutes. 

Jurisdiction  of  Superior  CoimT  —  Presumption.  —  Although  the  exercise 
of  jurisdiction  by  the  superior  court  will  be  presumed  to  have  been 
rightful,  yet  if  it  appears  upon  its  record  of  its  action  in  any  matter 
that  it  had  not  acquired  jurisdiction  either  of  the  subject-matter  or  of 
the  parties,  this  presumption  is  destroyed. 

Jurisdiction  —  Irregular  Transfer  of  by  Justice,  and  Assumption 
OF  BY  Superior  Court.  —  The  mere  filing  of  pleadings  with  the  county 
clerk,  certified  by  a  justice  of  the  peace  in  a  case  pending  before  him 
and  before  trial,  does  not  confer  jurisdiction  upon  the  superior  court  of 
a  matter  of  which  jurisdiction  has  not  been  conferred  upon  it  by  the 
constitution,  nor  does  it  acquire  jurisdiction  in  such  case  by  subsequently 
determining  that  it  has  jurisdiction,  and  by  proceeding  to  trial,  and  ren. 
dering  judgment  therein. 

lURisDiOTioN  —  Attack  on,  after  Trial,  under  Objection.  —  The  fact 
that  a  litigant,  after  his  objection  to  the  jurisdiction  of  the  superior 
court  has  been  overruled  in  a  case  improperly  transferred  to  it  from  a 
justice's  court,  proceeds,  under  such  objection,  to  try  the  case,  does  not 
preclude  him  from  subsequently  attacking  the  jurisdiction  of  the  superior 
court  to  proceed  in  the  matter. 

Holloway  and  Kendrick,  for  the  petitioner. 

Robinson,  Willis,  and  Appel,  for  the  respondent. 
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Harrison,  J.  The  plaintifif,  a  private  corporation,  brought 
an  action  against  one  E.  J.  Standlee,  in  the  justice's  court  for 
Downey  township,  in  Los  Angeles  County,  upon  a  promissory 
note  for  twenty-one  dollars,  executed  to  it  by  him.  The  de- 
fendant filed  a  verified  answer  to  the  complaint,  alleging  that 
the  sole  consideration  for  which  the  note  had  been  given  waa 
a  pretended  assessment  by  the  plaintifif  upon  its  capital  stock 
(of  which  he  held  a  certain  number  of  shares),  and  that  the 
said  assessment  was  illegal  and  void.  Upon  filing  the  answer, 
the  defendant  moved  the  court  to  transfer  the  action  to  the 
superior  court,  upon  the  ground  that  it  necessarily  involved 
the  question  of  the  legality  of  an  assessment,  and  thereupon 
the  court  suspended  all  further  proceedings  in  the  action,  and 
certified  the  pleadings  to  the  county  clerk  of  Los  Angeles 
County.  After  the  pleadings  had  been  filed  with  the  county 
clerk,  the  plaintiff  moved  the  superior  court  to  remand  the 
cause  to  the  justice's  court,  upon  the  ground  that  that  court 
erred  in  transferring  the  cause  to  the  superior  court,  and  that 
the  superior  court  had  no  jurisdiction  of  the  matter.  This  mo- 
tion was  denied,  and  the  court  thereafter  tried  the  cause,  and 
rendered  a  judgment  in  favor  of  the  defendant.  At  the  in- 
stance of  the  plaintiff,  a  writ  of  review  was  issued  out  of  this 
court  to  the  superior  court,  and  in  obedience  thereto  a  tran- 
script of  the  records  and  proceedings  of  that  court  in  the  mat- 
ter has  been  certified  to  this  court. 

The  constitution,  article  6,  section  5,  declares  that  "the 
superior  court  shall  have  original  jurisdiction  ....  in  all 
cases  at  law  which  involve  the  ....  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine."  The  term  "assess- 
ment," used  in  this  provision,  does  not  include  the  installments 
or  "calls,"  which  are  sometimes  termed  assessments,  made 
under  the  provisions  of  section  331  of  the  Civil  Code,  by  a  pri- 
vate corporation  upon  its  stockholders  in  accordance  with  an 
agreement  on  their  part,  express  or  implied,  to  pay  into  its 
treasury  the  amount  subscribed  by  them  to  its  capital  stock. 
It  has  reference  to  such  assessments  as  are  authorized  by  those 
provisions  of  the  constitution  which  relate  to  revenue  and  taxa- 
tion, and  to  such  as  may  be  made  under  the  authority  of  a 
municipal  or  other  public  corporation  for  the  purpose  of  meet- 
ing the  cost  or  expense  of  some  public  improvement:  Taylof 
V.  Palmer,  31  Cal.  241.  The  other  words  in  the  clause,  in  con- 
nection with  which  the  term  is  associated,  serve  to  illustrate 
its  meaning,  and  resolve  any  doubt  that  might  otherwise  be 
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raised  respecting  the  sense  in  which  it  is  to  be  interpreted. 
Each  of  these  subjects,  viz.,  tax,  impost,  toll,  municipal  fine, 
of  which  jurisdiction  is  thus  conferred  upon  the  superior  court, 
implies  a  charge  imposed  by  public  authority  for  some  public 
purpose,  and  under  the  rules  by  which  the  maxim,  Noscitur  a 
sociis,  is  applied,  it  is  clear  that  the  "  assessment "  referred  to 
is  of  a  kindred  nature.  Inasmuch,  therefore,  as  the  constitu- 
tion has  not  conferred  upon  the  superior  court  any  original 
jurisdiction  to  determine  the  legality  of  the  assessment  alleged 
in  the  answer  of  the  defendant,  it  follows  that  the  justice's 
court  had  full  jurisdiction  to  determine  all  questions  relating 
to  such  assessment  that  might  be  presented  upon  the  trial  of 
the  cause,  and  had  no  authority  to  certify  the  pleadings  to  the 
superior  court. 

The  proposition  of  the  respondent,  that  the  determination  of 
this  question  by  the  justice  was  conclusive,  cannot  be  main- 
tained. While  a  justice  of  the  peace  has  jurisdiction  to  pass 
upon  any  question  of  fact  or  of  law  which  is  involved  in  the 
trial  of  an  issue  properly  before  him,  so  that  his  judgment  in 
the  cause  will  be  binding  upon  the  parties  in  the  absence  of 
any  appeal  or  review,  yet  he  has  not  the  jurisdiction  in  this 
summary  mode  to  divest  himself  of  jurisdiction,  or  to  transfer 
a  cause  which  is  within  his  jurisdiction  to  a  tribunal  which 
has  no  jurisdiction  to  determine  it.  If  in  the  present  case  he 
had  tried  the  cause,  and  rendered  judgment  therein  for  the 
defendant,  upon  the  ground  that  the  justice's  court  had  no 
jurisdiction  to  determine  the  subject-matter  presented  by  the 
defense,  or  to  try  the  cause,  an  appeal  could  have  been  taken 
from  that  judgment  to  the  superior  court,  and  the  superior 
court  would  then  have  had  the  power,  under  its  appellate 
jurisdiction,  to  pass  definitively  upon  the  question.  He  could 
not,  however,  determine  the  question  in  advance  of  trying  the 
cause,  and  give  to  such  determination  the  efiect  of  a  judgment. 

Nor  did  the  superior  court  acquire  jurisdiction  of  the  cause 
by  the  fact  that  the  justice  had  certified  the  pleadings  to  the 
county  clerk.  The  constitution  has  given  to  it  original  and 
appellate  jurisdiction,  but  it  can  exercise  its  original  jurisdic- 
tion only  in  those  cases  provided  by  the  constitution,  and  its 
appellate  jurisdiction  only  in  such  cases  as  may  be  prescribed 
by  law.  It  cannot  exercise  original  jurisdiction  in  those  mat- 
ters in  which  its  jurisdiction  is  only  appellate.  The  jurisdic- 
tion that  it  exercises  under  the  provisions  of  section  838  of  the 
Code  of  Civil  Procedure  is  original,  and  not  appellate,  and  the 
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provision  in  that  section,  that  "  from  the  time  of  filing  such 
such  pleadings  or  transcript  with  the  clerk,  the  superior  court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it  had 
been  commenced  therein,"  implies  that  if  it  would  have  had 
no  jurisdiction  over  the  action  if  it  had  been  commenced 
therein,  it  can  have  no  jurisdiction  by  the  filing  of  the  plead- 
ings certified  by  the  justice. 

Although  the  exercise  of  jurisdiction  by  the  superior  court 
will  be  presumed  to  have  been  rightful,  yet  if  it  appears  upon 
its  own  records  of  its  action  in  any  matter  that  it  had  not  ac- 
quired jurisdiction  either  of  the  subject-matter  or  of  the  parties, 
this  presumption  is  destroyed.  It  cannot  exercise  jurisdic- 
tion in  any  instance  until  after  it  has  acquired  it,  and  it  can 
acquire  it  only  in  the  mode  prescribed  by  statute.  Merely 
certifying  to  the  county  clerk  by  a  justice  of  the  peace  the 
pleadings  in  a  case  pending  before  him  does  not  confer  juris- 
diction upon  the  superior  court  of  a  matter  of  which  jurisdiction 
has  not  been  conferred  upon  it  by  the  constitution.  Nor  does  it 
acquire  jurisdiction  of  the  parties  to  that  cause  by  thereafter 
determining  that  it  has  jurisdiction,  and  by  proceeding  in  the 
trial  of  the  cause,  and  rendering  judgment  therein.  The  fact 
that  a  party,  after  his  objection  to  the  jurisdiction  of  a  court 
has  been  overruled,  proceeds  under  such  objection  to  try  the 
cause  does  not  preclude  him  from  thereafter  questioning  the 
power  of  the  court  to  take  any  steps  in  the  matter:  Lyman  v. 
Milton,  44  Cal.  630;  Harkness  v.  Hyde,  98  U.  S.  479. 

If  the  court  never  acquired  jurisdiction  over  him,  it  does 
not  acquire  it  because  he  may  have  chanced  to  be  in  the 
court-room  when  the  case  was  called  for  trial,  and  while  pro- 
testing against  the  trial,  endeavors  to  protect  his  rights  against 
the  claims  of  his  adversary.  "The  jurisdiction  of  the  supe- 
rior court  under  section  838  was  special,  and  that  court  could 
hear  and  determine  the  cause  only  after  the  pleadings  before 
the  justice  were  filed  with  its  clerk.  The  superior  court  had 
jurisdiction  only  because  the  pleadings  had  before  the  justice 
and  filed  with  its  clerk  presented  the  issue  of  the  legality  or 
validity  of  the  tax  or  impost,  and  could  then  take  jurisdiction 
only  for  the  purpose  of  trying  the  issue  as  to  the  legality  of 
the  tax  or  impost;  since,  the  amount  being  less  than  three 
hundred  dollars,  the  justice's  court  had  jurisdiction  to  pass 
upon  every  other  issue  ":  Santa  Cruz  v.  Santa  Cruz  R.  R.  Co^ 
66  Cal.  147. 

Inasmuch  as  the  only  mode  in  which  it  is  claimed  that  th« 
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Buperior  court  acquired  any  jurisdiction  of  the  action  brought 
by  the  plaintiff  against.  Standlee  was  from  the  act  of  the  jus- 
tice of  the  peace  in  certifying  the  pleadings  therein  to  the 
county  clerk,  and  as  we  have  seen  that  such  act  was  unau- 
thorized, it  follows  that  the  action  was  never  legally  before 
the  superior  court  for  determination,  and  that  it  was  without 
any  jurisdiction  to  render  a  judgment  in  the  case. 

It  is  therefore  ordered  that  the  judgment  of  the  superior 
court,  and  all  orders  and  proceedings  by  it  taken  in  the  case, 
be  and  they  are  hereby  annulled. 


JiraisBicnoN  —  Stockholder's  Liability  —  Enforosmskt  ot. — In  an 
action  to  enforce  the  liability  of  a  stockholder  in  a  corporation,  where  the 
amount  la  less  than  three  hundred  dollars,  the  superior  court  has  no  jarisdio- 
tion:  ffymaa  ▼.  CoUmati,  82  Cal.  650;  16  Am.  St.  Kep.  178. 


[In  Bank.] 

Daggett  v.  Colgan. 

[92  Califobnia,  53.] 

Constitutional  Law  —  Appropkiation  fob  "World's  Fair.** — A  statute 
appropriating  money  to  meet  the  expenses  of  erecting  buildings  and 
maintaining  an  exhibit  of  the  products  of  the  state  of  Calif oraia  at  the 
World's  Fair  Columbian  Exposition  at  Chicago,  and  providing  that 
such  appropriation  is  to  be  expended  aud  disbursed  under  the  exclu- 
sive charge  and  control  of  a  commission  to  be  appointed  by  the  governor 
of  the  state,  is  valid  as  making  an  appropriation  for  a  public  use,  aud 
is  not  in  conflict  with  a  constitutional  provision  forbidding  the  appropri- 
ation of  state  money  to  any  institution  not  under  the  exclusive  manage- 
ment and  control  of  the  state,  as  a  state  institution. 

Constitutional  Law  —  Appropriations  —  Legislativk  Discretion. — In 
making  appropriations  of  state  money  for  public  purposes  or  for  the  pub- 
lic good,  the  state  legislature  is  not  limited  by  necessity  alone;  and  in 
determining  the  question,  it  is  vested  with  a  large  discretion,  which  can- 
not be  controlled  by  the  courts,  except,  perhaps,  when  its  action  is 
dearly  evasive. 

Constitutional  Law  —  Appropriation  to  Cblebratb  Anniversart.  — 
The  state,  under  its  general  authority  to  provide  for  the  public  welfare, 
unless  restrained  by  its  constitution,  may  make  appropriations  to  cele- 
brate important  events  in  the  history  of  the  country,  and  may  confer 
■ach  power  upon  municipal  corporations. 

E.  W.  McKinstryy  for  the  petitioners. 

W.  H.  H.  Hart,  attorney-general^  amicus  curise. 

Barham  and  Bolton,  and  William  R.  Davis,  for  the  respond- 
ent. 
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De  Haven,  J.  This  is  an  original  application  to  this  court 
for  a  writ  of  mandate  to  compel  the  defendant,  as  controller, 
to  draw  his  warrant  on  the  state  treasurer,  in  payment  of  a 
claim  contracted  and  audited  by  the  petitioners  as  members 
of  the  California  World's  Fair  Commission,  in  pursuance  of 
the  authority  given  such  commission  by  an  act  of  the  legisla- 
ture of  this  state,  approved  March  6,  1891:  Stats.  1891,  p.  24. 

The  act  provides  for  the  appointment,  by  the  governor,  of  a 
commission,  who  "  shall  have  the  exclusive  charge  and  control 
of  the  expenditure  of  all  moneys  apppropriated  by  the  state 
of  California  for  the  construction  of  buildings  and  maintain- 
ing an  exhibit  of  the  products  of  the  state  of  California  at 
the  World's  Fair  Columbian  Exposition,  to  be  held  in  the 
city  of  Chicago,  state  of  Illinois,  in  eighteen  hundred  and 
ninety-three."  By  section  3  of  the  act,  the  sum  of  three  hun- 
dred thousand  dollars  is  appropriated  "to  meet  the  expenses 
of  erecting  buildings  and  maintaining  an  exhibit  of  the  prod- 
ucts of  the  state  of  California  at  the  World's  Fair  Columbian 
Exposition"  at  Chicago,  and  the  controller  is  directed  to  draw 
his  warrant  on  the  treasury  from  time  to  time  in  favor  of  such 
persons  as  the  majority  of  the  commissioners  provided  for  by 
the  act  shall  direct. 

The  defendant  demurs  to  the  petition,  upon  the  general 
ground  that  the  facts  therein  stated  do  not  entitle  petitioners 
to  the  writ  demanded,  and  in  support  of  this  demurrer  con- 
tends,— 

1.  That  the  act  of  the  legislature  referred  to  is  in  conflict 
with  that  provision  of  section  22  of  article  4  of  the  consti- 
tution which  declares  that  "  no  money  shall  ever  be  appropri- 
ated or  drawn  from  the  state  treasury  for  the  use  or  benefit  of 
any  corporation,  association,  asylum,  hospital,  or  any  other 
institution  not  under  the  exclusive  management  and  control 
of  the  state  as  a  state  institution,  nor  shall  any  grant  or  dona- 
tion of  property  ever  be  made  thereto  by  the  state." 

In  considering  the  question  thus  presented,  the  court  will 
take  judicial  notice  of  the  fact  that  the  World's  Fair  Colum- 
bian Exposition,  referred  to  in  the  statute  under  consideration, 
is  to  be  held  under  and  by  virtue  of  the  provisions  of  an  act 
of  Congress  approved  April  25,  1890  (27  U.  S.  Stats,  at  Large, 
62),  and  that  such  exposition  will  not  be  conducted  under 
the  exclusive  management  and  control  of  this  state  as  a 
state  institution,  but  on  the  contrary,  that  the  same  will  be 
under  the  general  management  of  the  national  commission 
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created  by  that  act;  and  that  the  chief  agency  relied  upon  to 
eflfect  the  design  of  Congress  is  a  private  corporation  of  the 
state  of  Illinois,  which  is  authorized  by  the  act  of  Congress  to 
charge  such  entrance  and  admission  fee  to  such  exhibition 
"  as  shall  be  fixed  and  established  by  said  corporation,  sub- 
ject, however,  to  such  modification,  if  any,  as  may  be  imposed 
by  a  majority  of  said  commissioners." 

But  while  conceding  these  to  be  the  facts,  unless  the  act 
under  consideration  makes  an  appropriation  for  the  use  and 
benefit  of  the  national  commission,  or  in  aid  of  a  private  cor- 
poration, through  the  instrumentality  of  which  the  exposition 
is  in  great  part  to  be  conducted,  and  from  the  success  of  which 
that  corporation  expects  to  derive  a  pecuniary  profit,  it  is  clear 
that  the  provision  of  the  constitution  above  quoted,  and  relied 
upon  by  defendant,  can  have  no  application.  It  is  claimed  by 
the  defendant  that  the  statute  under  consideration  does,  in 
eflfect,  make  such  an  appropriation,  but  we  are  not  able  to  find 
anything  in  its  language  which  would  justify  the  contention 
of  defendant  on  this  point.  On  the  contrary,  it  appears  from 
the  act  itself,  that  the  appropriation  is  to  be  expended  by  the 
state  itself,  disbursed  by  its  own  agents  or  officers,  and  is  to  be 
used  only  for  the  purpose  of  "  erecting  buildings  and  collecting 
and  maintaining  an  exhibit  of  the  products  of  the  state  of 
California." 

Even  if  it  could  be  said  with  any  degree  of  certainty  that 
the  private  corporation  referred  to  in  the  act  of  Congress  will 
increase  its  receipts  because  of  the  fact  that  the  state  is  to 
place  its  products  on  exhibition,  or  that  it  may  derive  a  benefit 
from  the  rent  of  its  grounds  to  the  state,  or  realize  other  profits, 
still,  this  would  not  aflfect  the  question  we  are  considering,  or 
bring  the  appropriation  within  the  prohibition  of  the  section 
of  the  constitution  above  quoted,  as  it  is  apparent  that  the 
main  object  of  the  statute  is  not  to  confer  such  incidental 
benefit,  but  rather  to  promote  what  is  assumed  to  be  a  matter 
of  public  concern,  and  for  the  public  good.  In  every  public 
expenditure,  individuals  derive  incidental  aid  and  benefit,  in 
the  sense  that  they  are  paid  for  services  rendered,  or  articles 
furnished  to  the  state  in  the  prosecution  of  the  public  improve- 
ment or  business  of  the  state,  and  the  expenditure  contem- 
plated by  this  act  will  not  be  exceptional  in  this  respect;  but 
there  is  nothing  upon  the  face  of  the  statute  to  indicate  that 
the  private  corporation  referred  to,  or  any  individual,  will  or 
can,  if  the  appropriation  is  honestly  expended,  receive  one 
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dollar  as  a  gratuity  or  by  way  of  assistance,  or  except  in  re- 
turn for  something  of  value  which  the  officers  charged  with  its 
disbursement  shall  deem  necessary  to  secure  in  order  to  effect 
the  general  purpose  and  object  of  the  act. 

2.  The  defendant  further  contends  that  the  statute  is  un- 
constitutional, for  the  reason  that  the  appropriation  thereby 
made  is  not  for  a  public  use,  such  as  the  state  is  authorized 
to  make;  that  the  maintenance  of  an  exhibition  of  the 
products  of  the  state  in  the  manner  contemplated  does  not 
fall  within  the  legitimate  authority  of  the  state  government. 

In  passing  upon  this  proposition,  it  is  necessary  to  bear  in 
mind  that  what  is  for  the  public  good,  and  what  are  public 
purposes,  "  are  questions  which  the  legislature  must  decide 
upon  its  own  judgment,  in  respect  to  which  it  is  vested  with  a 
large  discretion  which  cannot  be  controlled  by  the  courts,  ex- 
cept, perhaps,  where  its  action  is  clearly  evasive Where 

the  power  which  is  exercised  is  legislative  in  its  character,  the 
courts  can  enforce  only  those  limitations  which  the  constitu- 
tion imposes;  not  those  implied  restrictions  which,  resting  in 
theory  only,  the  people  have  been  satisfied  to  leave  to  the  judg- 
ment, patriotism,  and  sense  of  justice  of  their  representatives": 
Cooley's  Constitutional  Limitations,  154. 

It  is  undoubtedly  true  that  public  money  can  be  rightfully  ex- 
pended only  for  public  purposes,  but  as  was  well  said  by  that 
eminent  jurist,  Judge  Cooley,  in  delivering  the  opinion  of  the 
court  in  People  v.  Salem,  20  Mich.  452,  4  Am.  Rep.  400:  "  Ne- 
cessity alone  is  not  the  test  by  which  the  limits  of  state 
authority  in  this  direction  are  to  be  defined,  but  a  wise 
statesmanship  must  look  beyond  the  expenditures  which  are 
absolutely  needful  to  the  continued  existence  of  organized 
government,  and  embrace  others  which  may  tend  to  make 
that  government  subserve  the  general  well-being  of  society, 
and  advance  the  present  and  prospective  happiness  and  pros- 
perity of  the  people." 

In  view  of  these  principles  of  constitutional  law,  which  are 
80  well  settled  as  to  be  placed  beyond  discussion  or  dispute, 
it  is  manifest,  we  think,  that  the  court  is  not  authorized  to 
declare  the  act  under  consideration  void,  upon  the  theory  that 
the  expenditure  thereby  authorized  can  in  no  manner  be  con- 
eidered  as  tending  to  promote  the  public  welfare,  which  it  is 
one  great  object  of  government  to  secure.  The  question 
whether  the  public  interests  of  the  state  would  be  at  all  ad- 
vanced by  an  exhibition  of  its  products  such  as  is  contem- 
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plated  by  the  act  was  an  appropriate  one  for  discussion  in  the 
halls  of  the  legislature  before  its  enactment,  and  for  the  con- 
sideration of  the  governor  before  approving  it,  but  it  is  not  one 
for  this  court  to  decide,  upon  the  individual  views  of  its  mem- 
bers concerning  the  wisdom  or  expediency  of  such  legislation. 

There  is  no  difference,  except  in  degree,  between  the  appro- 
priation contained  in  this  act  and  those  which  for  years  have 
been  made  without  any  question  as  to  their  validity,  for  the 
support  of  the  state  agricultural  fair,  and  the  various  district 
agricultural  societies  throughout  the  state.  The  fact  that  this 
exhibit  of  the  products  of  the  state  is  to  be  made  without  the 
limits  of  the  state  does  not  change  its  essential  character,  or 
make  it  any  less  an  occasion  or  purpose  in  which,  in  an  en- 
larged sense,  it  may  be  said  that  the  people  of  the  state  have 
an  interest.  So,  also,  it  would  be  hard  to  distinguish  this 
appropriation  in  principle  from  those  appropriations  which 
have  been  made  from  time  to  time  for  the  maintenance  of 
horticultural,  viticultural,  and  other  similar  commissions. 
None  of  these,  strictly  speaking,  are  required  for  the  proper 
administration  of  the  government  of  the  state,  and  possibly, 
in  the  opinion  of  many,  call  for  an  unjustifiable  and  useless 
expenditure  of  money.  But  the  power  of  the  legislature  to 
create  such  commissions  has  never  been  doubted. 

We  know  from  the  express  declaration  of  the  act  of  Congress 
authorizing  the  Columbian  Exposition  that  the  purpose  of  the 
exposition  is  to  commemorate  the  four  hundredth  anniversary 
of  the  discovery  of  America,  "by  an  exhibition  of  the  resources 
of  the  United  States  of  America,  their  development,  and  of 
the  progress  of  civilization  in  the  New  World";  and  that  such 
•exhibition  is  to  be  of  a  "national  and  international  character^ 
so  that  not  only  the  people  of  the  Union  and  of  this  continent, 
hut  those  of  all  nations  as  well,  can  participate." 

We  have  no  doubt  that  it  was  fairly  a  matter  within  the 
power  of  the  legislature  to  determine  whether,  as  a  matter  of 
public  policy  and  as  tending  to  advance  the  best  interests  of  its 
citizens,  this  state  should  join  with  its  sister  states,  and  with 
the  government  of  the  United  States,  in  celebrating  in  the  way 
suggested  the  historical  event  referred  to. 

It  has  been  held  in  many  cases  that  a  municipal  corporation 
has  no  authority,  under  the  general  powers  usually  given  such 
corporations,  to  appropriate  money  for  the  celebration  of  the 
anniversary  of  important  events  in  the  history  of  our  country, 
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such  as  the  Fourth  of  July:  Hodges  v.  Buffalo,  2  Denio,  110; 
Hood  V.  Lynn,  1  Allen,  103;  and  the  surrender  of  Cornwallis: 
Task  V.  Adams,  10  Gush.  252.  See  also  The  Liberty  Bill,  23 
Fed.  Rep.  844. 

These  decisions,  however,  all  rest  upon  the  principle  that 
municipal  corporations  have  no  powers  except  such  as  are 
specifically  granted  by  the  act  of  incorporation,  or  are  neces- 
sary for  the  purpose  of  carrying  into  effect  the  powers  ex- 
pressly granted.  But  it  has  never  been  doubted  that  the  state 
could  confer  upon  a  city  or  town  the  authority  to  celebrate 
such  important  events  in  the  history  of  the  country  as  appeal 
to  the  patriotism  or  higher  sentiments  of  the  people,  and  to 
tax  their  citizens  to  pay  the  expense  thereof.  Thus  it  was 
held  that  the  city  of  Philadelphia  had  the  power,  under  its 
charter,  to  provide  for  the  entertainment  of  distinguished  vis- 
itors upon  the  occasion  of  the  celebration  of  the  Centennial 
Anniversary  of  American  Independence:  Tatham  v.  Philadel- 
phia, 11  Phila.  276.  So,  also,  in  Massachusetts,  by  general 
statutes,  the  power  has  been  conferred  upon  towns  to  celebrate 
the  centennial  anniversary  of  their  incorporation:  Hill  v.  East 
Hampton,  140  Mass.  381;  and  also  to  appropriate  money  for 
the  celebration  of  holidays,  and  for  other  public  purposes: 
Hubbard  v.  Taunton,  140  Mass.  467. 

These  cases  are  authority  for  the  proposition  that  the  state 
itself,  unless  restrained  by  its  constitution,  has  the  power  to 
make  appropriations  for  such  purposes,  because,  unless  it  pos- 
sesses the  power,  it  could  not  confer  it  upon  its  municipal 
corporations.  Such  expenditures  are  justified  under  the  gen- 
eral power  which  the  state  has  to  provide  for  the  public  wel- 
fare,— the  limits  of  which  are  perhaps  not  capable  of  exact 
definition, — and  are  the  same  in  principle  as  appropriations 
made  for  the  building  of  monuments  to  commemorate  great 
historical  events,  or  for  the  erection  in  public  places  of  the 
statues  of  those  who  by  common  consent  are  classed  among 
the  patriots  or  benefactors  of  the  nation. 

Undoubtedly  this  power  may  be  the  subject  of  great  abuse, 
but  this  is  no  argument  against  its  existence.  The  only  pro- 
tection against  reckless  and  improvident  appropriations  for 
public  purposes  must  be  found  in  the  character  of  those  in- 
trusted with  the  power  of  legislation,  and  in  the  integrity  and 
firmness  of  the  chief  executive  of  the  state. 

The  demurrer  of  defendant  is  overruled,  and  a  peremptory 
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^writ  of  niatid,aiMJA  ordered  in  accordance  with  the  prayer  of 
^petitioners.  

Approfbiattons  —  What  ab>,  and  Validitt  of:  See  Carr  ▼.  BUiiAt  127 
|Ind.  204;  22  Am.  St.  Bep.  624,  and  extended  not«  »t  page  63S. 
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Sanborn  v.  Doa 

[92  Califobnia,  152.] 

-AssiaNiiBKT  OT  Bight  to  Cojiplain  ot  Fraud  i»  Insolvknot  Procked- 
INQS.  —  One  who  ia  not  a  creditor  of  an  insolvent  at  the  time  that  the 
latter  receives  his  decree  of  discharge  in  insolvency  cannot,  by  subse- 
quently purchasing  creditors'  claims  affected  by  such  decree,  acquire  any 
right  to  attack  it  for  fraud,  as  the  right  of  creditors  to  set  aside  such  de- 
cree for  fraud  is  not  subject  to  transfer,  either  by  direct  assignment  or 
as  an  incident  to  the  assignment  of  claims  affected  by  it. 
Ajssiqnment  01  Right  to  Complain  or  Fraud  committed  on  the  assignor 
is  contrary  to  public  policy  and  void. 

A.  E.  Bolton^  T.  L,  Carothers,  and  J,  A.  Barharrif  for  the  ap- 
pellant. 

/.  A.  Coopery  for  the  respondent. 

Db  Haven,  J.  The  defendants  were  copartners  on  Novem- 
her  11,  1886,  and  on  that  day  filed  in  the  superior  court  of 
Mendocino  County  their  petition  in  insolvency,  and  such  pro- 
ceedings were  had  therein  that  on  May  4, 1887,  the  court  duly 
made  and  entered  its  decree  discharging  them  from  all  their 
debts  and  liabilities.  The  plaintiff  was  not  at  that  date  a 
creditor  of  either  of  said  defendants,  but  thereafter  several  of 
those  who  were  such  creditors,  and  whose  claims  were  dis- 
charged by  said  decree,  assigned  their  claims  to  plaintifi",  and 
he  thereupon  commenced  this  action  to  set  aside  the  said  order 
or  decree  of  discharge,  upon  the  alleged  ground  that  certain 
creditors  were  improperly  influenced  not  to  oppose  the  same, 
and  that  therefore  the  said  decree  was  fraudulent. 

A  demurrer  to  the  complaint  was  sustained,  and  judgment 
thereupon  rendered  in  favor  of  defendants.  The  plaintiff  ap- 
peals. 

The  demurrer  was  properly  sustained.  Section  53  of  the 
Insolvent  Act  of  1880,  provides:  "  Any  creditor  of  said  debtor, 
whose  debt  was  proved  or  provable  against  the  estate  in  in- 
solvency, who  shall  see  fit  to  contest  the  validity  of  such  dis- 
charge on  the  ground  that  it  was  fraudulently  obtained,  and 
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who  has  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which  granted  it  to  set  aside 
and  annul  the  same;  or  if  the  same  shall  have  been  pleaded, 
the  effect  thereof  may  be  avoided  collaterally  upon  any  such 
grounds." 

The  plaintiff  was  not  a  creditor  of  defendants,  having  a  debt 
which  "  was  proved  or  provable  "  against  their  estate  in  in- 
solvency at  the  date  of  the  rendition  of  the  judgment  which 
he  now  seeks  to  set  aside;  and  not  being  such  a  creditor,  he 
is  not  one  of  the  persons  authorized  to  maintain  such  an  action 
by  the  section  of  the  insolvent  act  just  quoted.  And  inde- 
pendently of  the  statute,  the  complaint  fails  to  state  facts 
sufficient  to  entitle  plaintiff  to  the  relief  which  he  asks.  Not 
being  a  creditor  of  defendants  when  the  decree  of  discharge 
in  the  insolvency  proceeding  was  given  and  made,  the  plain- 
tiff was  not  in  any  way  injured  by  it,  and  had  no  right  to 
complain  of  it,  and  he  did  not  acquire  such  right  by  his  sub- 
sequent purchase  of  the  claims  referred  to  in  the  complaint. 
It  is  true,  the  assignors  of  plaintiff  would,  upon  the  facts 
alleged,  have  the  right  to  set  aside  the  decree  referred  to,  but 
this  right  was  not  the  subject  of  transfer,  either  by  direct  as- 
signment or  as  an  incident  to  the  assignment  of  the  claims 
which  were  affected  by  the  decree  of  discharge:  Dickinson  v. 
Seaver,  44  Mich.  631;  Milwaukee  etc.  R.  R.  Co.  v.  Milwaukee 
etc.  R.  R.  Co.,  20  Wis.  183;  88  Am.  Dec.  740;  Carroll  v.  Potter, 
Walk.  Ch.  355;  3  Pomeroy's  Eq.  Jur.,  sec.  1276. 

In  Dickinson  v.  Seaver,  44  Mich.  631,  the  supreme  court  of 
Michigan,  in  passing  upon  a  state  of  facts  not  in  principle 
different  from  those  alleged  in  this  complaint,  say:  "The 
present  complainant,  according  to  his  own  proofs,  has  merely 
purchased  claims  for  the  purpose  of  this  litigation  or  of  some 
litigation.  He  was  never  defrauded.  It  would  be  against 
every  rule  of  equity  to  allow  a  party  to  buy  up  stale  claims 
and  then  seek  to  establish  fraud  committed  against  his  assign- 
ors. A  right  to  complain  of  fraud  is  not  assignable,  and  the 
claims  in  controversy  have  nothing  involved  which  could  keep 
them  alive,  unless  fraud  would  do  so.  Being  nothing  more 
than  an  assignment  of  an  action  for  fraud,  it  is  well  settled 
that  it  will  not  be  enforced." 

The  same  rule  was  recognized  by  this  court  in  Cross  v. 
Sacramento  Savings  Bank,  66  Cal.  462,  in  which  case  it  was 
said,  quoting  with   approval  from   section   1040   of  Story's 
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Equity  Jurisprudence:  **  An  assignment  of  a  bare  right  to  file 
a  bill  in  equity  for  a  fraud  committed  on  the  assignor  will  be 
held  void,  as  contrary  to  sound  policy." 

It  follows  from  these  views  that  the  judgment  appealed  from 
must  be  affirmed.  So  long  as  the  decree  discharging  the  de- 
fendants from  their  debts  and  liabilities  remains  in  force,  the 
claims  assigned  to  plaintiff  can  have  no  validity;  and  as  he 
did  not  by  such  assignment  acquire  the  right  to  attack  or  set 
aside  that  decree,  he  really  took  nothing  by  such  assignment, 
and  has  no  cause  of  action  against  defendants. 

Judgment  affirmed.  

Assignment  of  Right  to  Filk  a  Bill  for  Fraud.  — The  right  to  file  a 
bill  to  set  aside  an  instrument  for  fraud  committed  upon  the  assignor  is  not 
assignable:  Milwaukee  etc  R,  R.  Co.  v.  Milwaukee  etc  R.  R.  Co.,  20  Wis.  174; 
88  Am.  Dec.  740,  and  note;  Marshall  v.  Means,  12  Ga.  61;  56  Am.  Dec.  444, 
and  extended  note;  Whitney  v.  Kelley,  94  Cal.  146;  28  Am.  St.  Rep.  The 
assignment  of  a  note  secured  by  a  trust  deed  or  mortgage  does  not  entitle  the 
assignee  to  maintain  an  action  for  the  conversion  of  part  of  the  chattels  cov* 
ered  by  such  deed  or  mortgage,  if  such  conversion  preceded  the  assignment} 
Gaibert  r,  Wallace,  66  Miss.  618. 


[In  Bank.] 

People  v.  Ah  Len. 

[92  Califobnia,  282.] 

New  Trial  in  Criminal  Cases  —  Statement  and  Comment  by  Counskl 
AS  TO  Pacts  not  in  Evidence.  —  Where,  on  the  trial  of  a  criminal  case, 
counsel  for  the  prosecution  is  permitted,  in  the  presence  of  the  jury, 
to  state  facts  not  in  evidence,  imputing  a  violent  character  to  the  ac- 
cused, and  to  comment  upon  them  in  argument  to  his  prejudice,  he  is 
entitled  to  a  new  trial,  although  the  jury  is  instructed  to  disregard  all 
statements  and  comments  of  counsel  as  to  any  matter  not  in  evidence. 

C.  C.  Stephens  and  J.  A.  Donnelly  for  the  appellants. 

W.  H.  H.  Hart,  attorney-general,  for  the  respondent. 

Db  Haven,  J.  The  appellants  were  charged  by  informa- 
tion with  the  crime  of  murder,  alleged  to  have  been  commit- 
ted on  one  Fong  Ah  Lung,  in  the  county  of  Los  Angeles,  and 
were  convicted  of  murder  in  the  second  degree.  This  appeal 
is  from  the  judgment,  and  an  order  denying  their  motion  for 
a  new  trial. 

During  the  progress  of  the  trial,  Mr.  Ling,  one  of  the  attor- 
neys conducting  the  case  in  behalf  of  the  people,  stated  to  the 
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court  in  the  presence  of  the  jury:  "  I  would  like  to  have  the 
court  direct  the  defendants  to  forbid  them  making  threats 
against  Charley  Ah  Him  as  he  sits  here  assisting  the  prose- 
cution of  this  case.   Now,  this  is  the  second  time  that  it  has  been 

done,  and  I  would  like  to  have  the  court  put  a  stop  to  it 

Two  or  three  of  the  defendants  have  said  here  just  this  instant, 
*  Now  you  look  out  what  you  are  doing;  you  look,  or  we  will 
fix  you.'  "  The  court  immediately  directed  the  jury  to  "  pay 
no  attention  whatever  to  remarks  made  by  counsel,"  and  the 
trial  proceeded. 

Upon  the  close  of  the  evidence,  the  same  attorney  made  the 
opening  address  to  the  jury,  and  during  the  course  of  his  argu- 
ment, "he  remarked  to  the  jury  that  the  violence  of  these  de- 
fendants in  killing  Fong  Ah  Lung  was  exemplified  here  in 
this  court-room;  that  during  the  trial  of  the  case  they  could  n't 
keep  their  mouths  shut,  but  threatened  him  or  his  assistant, 
Charley  Ah  Him,  by  making  threats  in  the  court-room."  To 
this  appellants  objected,  on  the  ground  that  it  was  not  war- 
ranted or  justified  by  any  evidence  in  the  case,  and  the  follow- 
ing proceedings  were  had:  — 

"  The  Court.  — The  court  will  instruct  the  counsel  for  the 
prosecution  to  abstain  from  making  any  remarks  upon  any 
matter  not  shown  by  the  evidence,  and  will  instruct  the  jury 
to  pay  no  attention  whatever  to  any  statement  of  fact  which 
is  not  warranted  by  the  evidence;  that  the  only  matter  before 
them  for  their  consideration  is  the  evidence,  and  they  are  not 
to  take  into  consideration  any  statement  of  counsel  with  ref- 
erence to  any  matter  of  fact  which  is  not  shown  by  the  evi- 
dence.    Proceed  with  the  argument. 

**  Mr.  Ling.  — It  is  just  what  I  expected. 

"Mr.  Stephens. — Just  a  moment. 

"  Mr.  Ling.  —  I  expected  when  the  facts  came  out  the  galled 
jade  would  wince." 

The  learned  judge  of  the  court  below  did  everything  in  his 
power  to  dislodge  from  the  minds  of  the  jurors  any  impression 
which  the  statements  referred  to  may  have  made,  but  we  do 
not  think  the  error  committed  against  appellants  was  thereby 
removed  from  the  case.  There  was  no  withdrawal  of  the 
facts  so  stated,  but  on  the  contrary,  after  the  court  had  di- 
rected the  jury  to  disregard  them,  the  counsel  who  made  the 
statement,  in  efifect,  again  reiterated  its  truth  by  the  assertion, 
"I  expected  when  the  facts  came  out  the  galled  jade  would 
wince.'* 
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A  person  accused  of  crime  is  entitled,  under  the  constitu- 
tion, to  a  trial  by  jury,  conducted  according  to  the  established 
principles  of  law,  not  the  least  important  of  which  is,  that  the 
verdict  shall  be  founded  only  upon  relevant  and  competent 
facts  produced  before  the  jury  under  the  rules  prescribed  for 
the  admission  of  evidence;  and  it  was  held  by  the  supreme 
court  of  New  Hampshire,  in  the  leading  and  well-considered 
case  of  Tucker  v.  Henniker,  41  N.  H.  317,  that  this  right  is  vio- 
lated "  if  counsel  are  permitted  to  state  facts,  and  comment 
upon  them  in  argument  against  the  adverse  party,  which  are 
not  before  the  jury  by  proofs  regularly  submitted."  It  is  true 
that  the  attorney  for  the  prosecution  in  this  case  was  not  per- 
mitted by  the  court  to  comment  at  any  length  upon  the  facts 
which  he  himself  imported  into  the  case;  but  while  this  was  to 
the  credit  of  the  court,  it  does  not  change  the  fact  that  a  mat- 
ter not  in  evidence,  and  of  a  nature  clearly  prejudicial  to  the 
appellants,  was  laid  before  the  jury  for  the  purpose  of  affecting 
their  verdict,  and  it  is  no  answer  to  this  to  say  that  the  jury 
may  have  disregarded  it.  As  was  said  in  the  case  just  cited: 
"When  counsel  are  permitted  to  state  facts  in  argument, 
and  to  comment  upon  them,  the  usage  of  courts  regulating 
trials  is  departed  from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  jury  is  denied.  It  may  be  said,  in 
answer  to  these  views,  that  the  statements  of  counsel  are  not 
evidence,  that  the  court  is  bound  to  so  instruct  the  jury,  and 
that  they  are  sworn  to  render  their  verdict  only  according  to 
evidence.  All  this  is  true;  yet  the  necessary  effect  is  to  bring 
the  statements  of  counsel  to  bear  upon  the  verdict  with  more 
or  less  force,  according  to  circumstances;  and  if  they,  in  the 
slightest  degree,  influence  the  finding,  the  law  is  violated,  and 
the  purity  and  impartiality  of  the  trial  tarnished  and  weak- 
ened. If  not  evidence,  then  manifestly  the  jury  have  nothing 
to  do  with  them,  and  the  advocate  has  no  right  to  make  them. 
It  is  unreasonable  to  believe  the  jury  will  entirely  disregard 
them.  They  may  struggle  to  disregard  them;  they  may  think 
they  have  done  so,  and  still  be  led  involuntarily  to  shape  their 
verdict  under  their  influence." 

It  follows  that  the  only  safe  and  just  rule  to  apply  in  such 
cases  is  to  make  it  impossible  for  a  party  to  derive  any  ad- 
vantage from  such  misconduct  of  counsel,  by  promptly  grant- 
ing a  new  trial  to  the  adverse  party,  unless  it  is  clear  that  the 
verdict  was  not  affected  thereby.  It  may  be  added  that  if 
the  fact  stated  by  counsel  had  been  introduced  in  evidence 
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against  the  objection  of  appellants,  it  would  have  been  suffi- 
cient to  reverse  the  judgment,  as  the  fact  is  itself  an  irrele- 
vant one.  It  had  no  legitimate  tendency  to  prove  any  issue 
in  the  case,  but  it  was  one  which,  as  urged  by  counsel  for  the 
prosecution,  was  well  calculated  to  illustate  "the  violence" 
of  appellants,  and  this  was  doubtless  the  object  of  bringing 
it  to  the  attention  of  the  jury;  but  the  character  of  a  defend- 
ant on  trial  for  murder  is  not  subject  to  this  kind  of  attack. 
Judgment  and  order  reversed. 


Criminal  Law  —  Appeal  and  Error  —  Improper  CoMMBirr  o»  Counsel 
AS  Ground  fob  Reversal.  —  Intemperate  comments  by  counsel  not  war- 
ranted by  the  evidence  will  constitute  grounds  for  a  new  trial,  where  th« 
conduct  of  counsel  was  not  checked  by  the  court:  People  v.  Aiken,  66  Mich. 
460;  11  Am.  SU  Rep.  512,  and  note;  NaUey  v.  State,  23  Tex.  App.  387. 
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[92  California,  296.] 

Constitutional  Law  —  Irrigation  Districts.  —  The  statute  of  California, 
approved  March  7,  1887,  providing  for  the  organization  and  government 
of  irrigation  districts,  and  regulating  the  mode  for  assessments  upon  the 
lands  therein  with  which  to  meet  the  bonds  authorized  by  the  act,  la 
constitutional  and  valid. 

Constitutional  Law  —  Extent  op  Legklativb  Power.  —  The  legislature 
is  vested  with  the  whole  of  the  legislative  power  of  the  state,  and  has 
authority  to  deal  with  any  subject  within  the  scope  of  civil  government, 
except  in  so  far  as  it  is  restrained  by  constitutional  provisions.  It  is  the 
sole  tribunal  to  determine  the  expediency  as  well  as  the  details  of  all 
legislation. 

COKSTITOTIONAL    LaW — PRESUMPTION    A3    TO    LEGISLATIVE    PoWER.  — The 

presumption  is,  that  every  legislative  act  is  within  the  power  of  the  legis- 
lature, and  he  who  would  except  it  from  the  power  must  point  out  the 
particular  provision  of  the  constitution  by  which  the  exception  is  made, 
or  demonstrate  that  it  is  palpably  excluded  from  any  consideration  what- 
ever by  that  body. 

Constitutional  Law  —  Extent  op  Legislative  Power.  —  The  legislature, 
when  not  restrained  by  constitutional  provisions,  may  pass  laws  affect- 
ing a  limited  portion  as  well  as  the  entire  people  of  the  state.  It  may 
make  special  laws  relating  only  to  special  districts,  or  it  may  legislate 
directly  upon  local  districts,  or  it  may  intrust  such  legislation  to  subor. 
dinate  bodies  of  a  public  character  in  existence  or  specially  created  by  it 
for  that  purpose. 

Constitutional  Law  —  Doubtful  Legislation  — Power  of  Judiciary.  — 
In  providing  for  the  public  welfare,  or  in  enacting  laws  which  in  the 
judgment  of  the  legislature  may  be  expedient  or  uecessaury,  that  body 
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must  determine  whether  or  not  the  measure  proposed  ia  for  some  public 
purpose.  Although  a  declaration  by  the  legislature  that  an  act  proposed 
by  it  will  be  for  the  public  good  will  not  of  necessity  preclude  a  judicial 
investigation  therein,  nor  be  conclusive  when  the  act  itself  is  palpably 
otherwise;  still,  if  the  subject-matter  is  of  such  nature  that  there  is  any 
doubt  of  its  character,  or  if  by  any  possibility  the  legislation  may  be  for 
the  welfare  of  the  public,  the  will  of  the  legislature  must  prevail  over  the 
doubts  of  the  court. 

CONSTITUTIONAI.  LaW — LEGISLATION  CONFERRINO  INCIDENTAL  ADVAN- 
TAGES UPON  Individuals,  —  Whenever  it  is  apparent  from  the  scope  of 
a  statute  that  its  object  is  for  the  benefit  of  the  public,  and  that  the 
means  by  which  the  benefit  is  to  be  attained  are  of  a  public  char- 
acter, the  act  will  be  upheld,  even  though  incidental  advantages  may 
accrue  to  individuals  beyond  those  enjoyed  by  the  general  public. 

Constitutional  Law  —  Public  Welfare  —  Extent  of  Legislative  Discre- 
tion. —  The  legislature,  in  attempting  to  promote  the  general  welfare  of 
the  state,  and  to  provide  for  the  material  prosperity  of  its  people,  may 
determine  the  manner  and  extent  to  which  it  will  exercise  this  function 
of  the  government,  and  its  determination  is  limited  only  by  its  own  dis- 
cretion, and  is  beyond  the  interference  of  the  courts. 

Constitutional  Law  —  Legislation  for  Local  Improvement.  —  A  stat- 
ute authorizing  an  expenditure  for  a  local  improvement  is  a  legislative 
declaration  that  such  expenditure  is  for  a  public  purpose  and  for  the 
public  welfare,  and  such  action  is  not  to  be  disregarded  by  the  courts 
npon  an  assumption  by  them  that  such  legislation  is  unwise,  or  that  it 
may  be  injurious  to  some  of  the  individuals  who  are  afifected  by  it. 

Constitutional  Law  —  Legislation  for  Local  Improvement  —  Irriga- 
tion. —  In  determining  whether  any  particular  statute,  as  for  the  irriga- 
tion of  arid  lands,  is  for  the  public  advantage,  it  is  not  necessary  to  show 
that  the  entire  body  of  the  state  is  directly  affected  thereby,  but  it  is 
ButEcient  that  the  portion  of  the  state  within  the  district  provided  for  by 
the  act  shall  be  benefited  thereby. 

Constitutional  Law  —  Legislation  for  Local  Improvement, — What- 
ever legislation  tends  to  an  increased  prosperity  of  one  portion  of  the 
state,  or  to  promote  its  material  development,  is  for  the  advantage  of 
the  whole  state.  The  right  of  the  legislature  to  provide  for  developing 
the  productive  capacity  of  the  state,  or  for  increasing  facilities  for  the 
cultivation  of  its  soil,  either  by  irrigation  or  drainage,  according  to  the 
requirements  of  the  different  portions  thereof,  is  upheld  by  its  power  to 
act  for  the  public  welfare,  and  particularly  of  that  portion  of  the  public 
within  the  district  affected  by  the  means  adopted  for  such  reclamation. 

Constitutional  Law  —  Legislation  for  Local  Improvement  — TAXATio>f. 
—  The  legislature  may  provide  for  a  local  public  improvement  for  tlie 
benefit  of  a  portion  of  the  state,  as  an  irrigation  district,  and  may  tax 
all  land  within  such  district,  although  some  of  it  will  receive  no  benefit, 
while  some  land  adjacent  to  and  outside  the  district  will  be  incidentally 
benefited  though  not  taxed. 

Constitutional  Law  —  Legislation  Creating  Public  Corporations, — 
The  legislature  may  by  general  laws  authorize  the  inhabitants  of  any 
district,  under  such  restrictions  and  with  such  preliminary  steps  as  it 
may  deem  proper,  to  organize  themselves  into  a  public  corporation  for 
the  purpose  of  exercising  governmental  duties,  and  such  corporations  are 
not  required  to  be  formed  in  the  same  manner,  nor  provided  with  the 
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same  powers,  as  other  public  or  mnnicipal  corporations  of  a  different 
olaas. 

OoNsrrrunoNAL  Law  —  General  Laws  of  Local  Application.  — The  legis- 
lature may  enact  general  laws  which,  from  their  nature,  will  be  capable 
of  enforcement  in  particular  portions  of  the  state  only;  or  it  may  by 
other  general  laws  authorize  the  organization  of  municipal  corporations 
which,  from  the  natnre  of  the  functions  intrusted  to  them,  can  find  oc- 
casion  for  organization  in  certain  portions  of  the  state  only;  and  it  may 
by  such  general  laws  provide  for  the  organization  of  such  or  as  many 
species  of  municipal  corporations  as,  in  its  judgment,  are  demanded  by 
the  public  welfare  of  the  state  and  its  people. 

Constitutional  Law  —  Legislation  Creating  Pctblic  Corporations  — 
Powers  Conferred.  —  The  legislature  is  authorized,  under  its  general 
power  of  legislation,  to  invest  public  corporations,  when  created  by  it, 
with  the  same  powers  it  could  itself  ha^e  exercised;  and  in  providing  for 
such  organizations,  it  need  confer  upon  them  only  such  powers,  as  in  its 
judgment  are  proper  to  be  exercised  by  them  in  the  discharge  of  the 
particular  functions  of  government  which  may  be  conferred  upon  them. 

OONSTITCTIONAL  LaW  —  LEGISLATION  CREATING  POBLIO  CORPORATIONS   UN- 

SES  General  Laws.  —  The  general  laws  which  the  legislature  may 
enact  for  the  creation  and  organization  of  public  corporations  may  be  as 
numerous  as  the  objects  for  which  such  corporations  may  be  created, 
and  as  they  are  only  the  representatives  or  agents  of  the  legislature  in 
the  various  localities  of  the  state,  the  requirements  for  organization  may 
vary  with  the  character  of  the  purpose  for  which  they  may  be  created. 

COHSTITUTIONAL  LaW — GENERAL  LaW  OF  LoCAL  APPLICATION  —  IRRIGA- 
TION District.  —  Whenever  a  special  district  of  the  state  requires  special 
legislation  therefor,  as  for  irrigation  purposes,  the  legislature  may,  by 
general  law,  authorize  the  organization  of  such  district  into  a  public  cor- 
poration, with  such  powers  of  government  as  it  may  choose  to  confer 
upon  it  which  are  peculiarly  appropriate  to  such  an  organization.  It  is 
no  valid  objection  to  such  law  that  there  is  but  a  single  district  to 
which  it  is  applicable  at  the  time  of  its  enactment. 

CJONS'nTUTIONAL  LaW  —  LEGISLATION  AUTHORIZING  CREATION  OF  IRRIGA- 
TION District  —  Acceptance.  —  It  is  no  objection  to  a  general  law  au- 
thorizing the  creation  of  a  public  corporation  for  district  irrigation 
purposes,  that  such  corporation  cannot  be  created  until  the  terms  of  th«i 
law  have  been  accepted  by  the  affirmative  vote  of  the  citizens  of  the  dis- 
trict to  be  affected. 

Constitutional  Law.  —  Municipal  Corporations  Which  may  be  Created 
BY  General  Laws  are  not  limited  to  towns  and  cities,  but  the  legisla. 
ture  may  authorize  the  formation  of  such  corporations  for  any  public 
purpose  whatever. 

Constitutional  Law  —  Statute  Authorizing  Creation  of  Irrigation 
District.  —  The  mode  in  which  a  public  corporation  for  district  irriga- 
tion purposes  may  be  formed  under  a  general  law  is  within  the  discre- 
tion of  the  legislature,  and  cannot  be  questioned  by  the  courts.  It  is  no 
valid  objection  to  the  law  that  the  organization  of  the  corporation  may 
be  compelled  by  parties  within  the  district  not  the  owners  of  the  land 
affected  thereby,  or  that  no  provision  is  made  for  a  hearing  from  the 
owners  of  such  land  before  the  district  is  organized. 

Constitutional  Law  —  Due  Process  oi"  Law.  —  A  land-owner  is  not  de- 
prived of  his  property  without  dae  process  of  law,  when  he  is  allowed  a 
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hearing  at  any  time  before  the  lien  of  an  assessment  thereon  becomei 
final. 

OONSTiTOTiONAii  Law  —  PowER  OF  TAXATION. — The  power  of  the  legisla* 
*ture  in  matters  of  taxation  is  unlimited,  except  as  restricted  by  constitu- 
tional provisions.  It  may  provide  by  assessment  for  a  local  improvement, 
and  determine  the  basis  of  apportionment  without  regard  to  any  special 
local  benefit  to  the  tax-payer.  It  may  also  determine  in  advance  what 
•property  will  be  benefited,  by  designating  the  district  in  which  the  tax 
is  to  be  collected,  as  well  as  the  property  upon  which  it  is  to  be  imposed. 

Constitutional  Law  —  Taxation  for  Local  Improvement. — It  is  not 
necessary  to  the  validity  of  a  tax  imposed  for  local  improvement  to  show 
that  all  property  within  the  district  may  be  actually  benefited,  and 
even  if  it  appears  that  no  benefit  is  received  by  such  property,  it  is  not 
thereby  exempted  from  bearing  its  portion  of  the  assessment,  nor  is  the 
act  imposing  the  tax  unconstitutional  because  it  provides  that  such  prop« 
erty  shall  be  assessed. 

Constitutional  Law  — Irrigation  District  —  Organization  —  Bonds.  — 
The  board  of  supervisors  to  whom  petition  must  be  made  for  the  organ 
ization  of  an  irrigation  district  under  the  California  statute  of  March  7, 
1887,  is  the  sole  judge  of  the  sufficiency  of  the  bond  presented  with  such 
petition. 

Constitutional  Law  —  Irrigation  District  —  Organization  —  Descrip- 
tion. —  Under  the  California  statute  of  March  7,  1887,  providing  that 
the  petition  presented  to  the  board  of  supervisors  for  the  organization  of 
an  irrigation  district  shall  particularly  describe  and  set  forth  the  boun- 
daries of  such  district,  they  need  not  be  set  forth  with  more  particularity 
than  would  be  necessary  in  a  statute  creating  a  particular  district  or  a 
municipal  corporation;  and  when  the  boundaries  given  embrace  a  distinct 
and  definite  territory,  and  are  not  so  indefinite  that  the  district  cannot 
be  definitely  located,  they  are  sufficient  to  authorize  the  organization  of 
the  district. 

Jurisdiction,  when  must  be  Proved  — Irrigation  Districts  —  Organiza« 
TION  —  Evidence.  —  If,  in  a  proceeding  to  confirm  the  organization  of  an 
irrigation  district,  under  the  California  statute  of  March  16,  1889,  and 
also  to  confirm  an  order  for  the  issue  and  sale  of  its  bonds,  the  organiza- 
tion of  the  district  is  denied  by  answer,  competent  proof  must  be  pro- 
duced showing  that  a  petition  was  presented  to  the  board  of  supervisors, 
signed  by  the  required  number  of  bonajide  freeholders,  as  required  by  the 
■tatute  of  March  7,  1887,  providing  for  the  organization  of  such  district; 
and  the  proper  execution  of  such  petition  cannot  be  proved  by  recitals 
in  the  records  of  the  board  of  supervisors,  showing  that  it  was  satisfied 
by  evidence  of  the  sufficiency  of  the  petition,  nor  is  the  petition  itself 
proper  evidence  without  proof  of  its  execution  and  sufficiency. 

Ikbigation  Districts  —  Organization  —  Issuance  of  Bonds.  —  In  a  pro- 
ceeding to  confirm  the  organization  of  an  irrigation  district,  and  of  an 
order  for  the  issuance  of  its  bonds,  under  the  California  statutes  of 
March  7,  1887,  and  of  March  16,  1889,  the  fact  that  the  order  for  the 
issuance  of  the  bonds  is  not  in  strict  compliance  with  the  statute  will 
not  invalidate  the  proceedings,  as  the  provisions  of  the  statute  may  still 
be  followed  by  the  officers  of  the  district  when  the  issuance  of  the  bonds 
becomes  necessary. 

Irrigation  Districts  —  Judgment  Confirming  Organization  —  Injuno- 
TION.  —  A  judgment  confirming  the  organization  of  an  irrigation  district^ 
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organized  under  the  California  statutes  of  March  7,  1887,  and  of  March 
16,  1889,  cannot  include  an  injunction  debarring  all  persons  interested  in 
such  organization,  save  the  contestants  represented,  from  thereafter  dis- 
puting, denying,  or  disclaiming  any  fact  or  facts  which  might  have 
been  disputed  in  such  proceeding.  The  court  cannot  thus  enjoin  those 
interested,  against  whom  there  has  been  no  service  except  by  publica- 
tion of  notice,  as  this  is  not  authorized  by  such  statutes. 

OONSTITUTIONAL  Law —  Irbigation  DISTRICT  —  INDEBTEDNESS.  —  A  Consti- 
tutional provision  prohibiting  certain  specified  public  corporations  from 
incurring  indebtedness  without  the  consent  of  two  thirds  of  their  quali- 
fied electors  is  limited  to  the  corporations  named,  and  does  not  apply  to 
irrigation  districts  or  other  public  corporations,  not  named  therein,  and 
authorized  to  be  incorporated  by  statute.  As  to  the  latter,  the  legisla- 
ture has  power  to  provide  the  terms  and  conditions  upon  which  an  in- 
debtedness may  be  created  by  them,  and  the  amount  thereof. 

Constitutional  Law  —  Ibrigation  District  Including  Another  Munici- 
pal Corporation.  —  A  statute  authorizing  the  organization  of  irrigation 
districts  as  public  corporations,  and  the  issuance  of  bonds  thereby,  and 
regulating  the  method  of  assessment  and  taxation  to  pay  such  bonds,  is 
not  rendered  unconstitutional,  nor  is  the  organization  of  such  district  ren- 
dered invalid  by  the  fact  that  a  city  which  has  been  incorporated  for 
another  purpose  is  included  within  its  boundaries.  The  liability  of 
such  city  to  bear  its  proportion  of  such  taxation  is  of  the  same  character 
as  rests  upon  any  of  the  inhabitants  of  any  city  for  its  proportion  of  all 
the  indebtedness  of  the  county  in  which  it  is  situated. 

R.  E.  Houghton,  E.  W.  McKinstry,  E.  W.  McGraw,  Octave  0. 
Du  Py,  Mesick,  Maxwell,  and  Phelan,  Mesick,  WaterSj  and  Max- 
wellf  Page  and  EellSf  and  Pillsbury  and  Blanding^  for  the  appel- 
ants. 

C.  C.  Wright,  Hinds  and  Merriam^  and  Craig  and  Meredith, 
for  the  respondents. 

Harrison,  J.  The  board  of  directors  of  the  Madera  Irriga- 
tion District,  on  the  25th  of  May,  1889,  filed  in  the  superior 
court  of  the  county  of  Fresno,  in  pursuance  of  the  act  of  March 
16,  1889  (Stats.  1889,  p.  212),  a  petition  for  the  confirmation 
by  that  court  of  their  proceedings  for  the  issue  and  sale  of  cer- 
tain bonds  of  said  district,  amounting  to  eight  hundred  and 
fifty  thousand  dollars.  In  their  petition,  they  alleged  that 
•*  said  Madera  Irrigation  District  was  duly  organized  under 
the  laws  of  the  state  of  California,  and  especially  under  the 
provisions  of  the  act  approved  March  7,  1887  "  (Stats.  1887, 
p.  29),  and  set  forth  the  various  steps  taken  by  them  in  ref- 
erence to  the  issue  and  sale  of  the  bonds,  and  prayed  **  that 
the  proceedings  aforesaid  for  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  examined,  approved,  and  confirmed  by 
Baid  court,  and  for  all  and  any  legal   and  equitable  relief 
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which  may  be  provided  by  law,  and  which  the  court  shall 
deem  meet."  Notice  was  thereupon  given  by  order  of  the 
court  that  the  hearing  of  said  petition  would  be  had  July  5, 
1889;  and  prior  to  that  day  the  appellants  herein  filed  answers 
thereto,  showing  that  they  were  owners  of  lands  within  the 
district  to  be  affected  by  said  bonds,  and  specifically  denying 
the  allegations  in  said  petition.  At  the  hearing  upon  the 
issues  presented  by  the  answers  of  the  appellants,  the  court 
rendered  its  judgment  in  favor  of  the  petitioners,  and  approved 
and  confirmed  "  the  legality  and  the  validity  of  each  and  all 
of  the  proceedings  for  the  organization  of  said  Madera  Irriga- 
tion District";  and  further  adjudged  and  decreed  that  "each 
and  all  of  the  proceedings  taken  to  secure  and  provide  for  and 
authorizing  the  issue  and  sale  of  bonds  of  said  district  in 
the  sura  of  eight  hundred  and  fifty  thousand  dollars,  and  af- 
fecting the  legality  and  validity  of  said  bonds,  up  to  and  in- 
cluding the  resolutions  and  orders  of  the  board  of  directors  of 
said  district,  made  March  13,  1889,  authorizing  the  issuance 
and  sale  of  said  bonds,  be  and  the  same  are  hereby  approved 
and  confirmed."  From  this  judgment  an  appeal  has  been 
taken  directly  upon  the  judgment  roll,  bringing  here  the  pro- 
ceedings at  the  trial  of  the  issues  by  a  bill  of  exceptions. 

In  presenting  their  appeal,  the  appellants  have  contended 
that  the  act  of  March  7,  1887,  under  which  the  proceedings 
for  the  organization  of  the  district  were  had,  is  unconstitu- 
tional, for  the  reason  that  it  is  in  its  nature  beyond  the  power 
of  the  legislature  to  enact,  and  also  by  reason  of  the  provisions 
therein  contained  for  the  organization  of  the  district,  and  the 
mode  provided  for  assessments  upon  the  lands  in  said  district 
with  which  to  meet  the  bonds  authorized  by  the  act.  It  is 
also  contended  by  them  that  at  the  hearing  of  the  proceedings 
in  the  court  below,  the  petitioners  did  not  establish  by  com- 
petent evidence  that  there  had  been  such  compliance  with  the 
requirements  of  the  act  as  would  constitute  a  district,  or  give 
any  authority  to  provide  for  the  issuance  of  the  bonds  in 
question,  and  that  the  evidence  upon  which  the  court  made 
its  findings  was  improperly  admitted  and  considered  by  it. 

The  constitutionality  of  the  act  in  question  was  passed  upon 
by  this  court  and  affirmed  in  the  case  of  Turlock  Irrigation 
District  v.  Williams,  76  Cal.  360,  and  also  in  the  case  of  Cen- 
tral Irrigation  District  v.  De  Lappe,  79  Cal.  351;  but  inasmuch 
as  counsel  have  made  elaborate  arguments  herein  in  review  of 
the  conclusion  reached  in  those  cases,  we  have  again  exam- 
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ined  the  question  in  the  light  of  these  arguments,  and  in  af- 
firming those  decisions  we  present  the  reasons  upon  which  we 
again  hold  the  act  to  be  constitutional,  more  at  length  than 
was  presented  in  the  former  opinions. 

1.  That  the  legislature  is  vested  with  the  whole  of  the  legis- 
lative power  of  the  state,  and  that  it  has  authority  to  deal 
with  any  subject  within  the  scope  of  civil  government,  except 
in  so  far  as  it  is  restrained  by  the  provisions  of  the  constitu- 
tion, and  that  it  is  the  sole  tribunal  to  determine  as  well  the 
expediency  as  the  details  of  all  legislation  within  its  power, 
are  principles  so  familiar  as  hardly  to  need  mention.  The 
declaration  in  article  4,  section  1,  of  the  constitution:  "The 
legislative  power  of  this  state  shall  be  vested  in  a  senate  and 
assembly,  which  shall  be  designated  the  legislature  of  the  state 
of  California," — comprehends  the  exercise  of  all  the  sovereign 
authority  of  the  state  in  matters  which  are  properly  the  sub- 
ject of  legislation;  and  it  is  incumbent  upon  any  one  who  will 
challenge  an  act  of  the  legislature  as  being  invalid  to  show, 
either  that  such  act  is  without  the  province  of  legislation,  or 
that  the  particular  subject-matter  of  that  act  has  been  by  the 
constitution,  either  by  express  provision  or  by  necessary  im- 
plication, withdrawn  by  the  people  from  the  consideration  of 
the  legislature.  The  presumption  which  attends  every  act  of 
the  legislature  is,  that  it  is  within  its  power;  and  he  who  would 
except  it  from  the  power  must  point  out  the  particular  provis- 
ion of  the  constitution  by  which  the  exception  is  made,  or 
demonstrate  that  it  is  palpably  excluded  from  any  considera- 
tion whatever  by  that  body. 

In  providing  for  the  welfare  of  the  state  and  its  several 
parts,  the  legislature  may  pass  laws  affecting  the  people  of  the 
entire  state,  or  when  not  restrained  by  constitutional  provis- 
ions, affecting  only  limited  portions  of  the  state.  It  may 
make  special  laws  relating  only  to  special  districts,  or  it  may 
legislate  directly  upon  local  districts,  or  it  may  intrust  such 
legislation  to  subordinate  bodies  of  a  public  character.  It 
may  create  municipal  organizations  or  agencies  within  the 
several  counties,  or  it  may  avail  itself  of  the  county  or  other 
municipal  organizations  for  the  purposes  of  such  legislation, 
or  it  may  create  new  districts  embracing  more  than  one 
county,  or  parts  of  several  counties,  and  may  delegate  to  such 
organizations  a  part  of  its  legislative  power,  to  be  exercised 
within  the  boundaries  of  said  organized  districts,  and  may 
vest  them  with  certain  powers  of  local  legislation,  in  respect 
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to  which  the  parties  interested  may  be  supposed  more  compe- 
tent to  judge  of  their  needs  than  the  central  authority.  "  The 
members  of  the  two  houses  are  the  constitutional  agents  of  the 
public  will  in  every  district  or  locality  of  the  state;  and  they 
may  therefore  so  arrange  the  powers  to  be  given  and  executed 
therein  as  convenience,  the  efficiency  of  administration,  and 
the  public  good  may  seem  to  require,  by  committing  some 
functions  to  local  jurisdictions  already  established,  or  by  es- 
tablishing local  jurisdictions  for  that  express  purpose":  People 
V.  Salomon,  51  111.  50.  *'If  from  exceptional  causes  the  public 
good  requires  that  legislation,  either  permanent  or  temporary 
be  directed  towards  any  particular  locality,  whether  consisting 
of  one  county  or  several  counties,  it  is  within  the  discretion  of 
the  legislature  to  apply  such  legislation  as,  in  its  judgment, 
the  exigency  of  the  case  may  require,  and  it  is  the  sole  judge 
of  the  existerice  of  such  causes.  The  representatives  of  the 
whole  people  convened  in  the  two  branches  of  the  legislature 
are  subject  to  the  exceptions  which  have  been  mentioned,  — 
the  organs  of  the  public  will  in  every  district  or  locality  of  the 
state.  It  follows  that  it  falls  to  the  legislature  to  arrange  and 
distribute  the  administrative  functions,  committing  such  por- 
tions as  it  may  deem  suitable  to  local  jurisdictions,  and  retain- 
ing other  portions  to  be  exercised  by  officers  appointed  by  the 
central  power,  and  changing  the  arrangement  from  time  to 
time,  as  convenience,  the  efficacy  of  administration,  and  the 
public  good  may  seem  to  require  ";  People  v.  Drapery  15  N.  Y. 
644. 

In  providing  for  the  public  welfare,  or  in  enacting  laws 
which,  in  the  judgment  of  the  legislature,  may  be  expedient 
or  necessary,  that  body  must  determine  whether  or  not  the 
measure  proposed  is  for  some  public  purpose.  We  do  not 
mean  by  this  that  the  declaration  of  the  legislature  that  an 
act  proposed  by  it  will  be  for  the  public  good  will  of  necessity 
preclude  an  investigation  therein,  or  that  such  declaration 
will  be  conclusive  when  the  act  itself  is  palpably  otherwise: 
Consolidated  Channel  Co.  v.  Central  Pac.  R.  R.  Co..,  51  Cal. 
269.  Acts  may  be  passed  by  that  body  which  will,  by  their 
very  terms  or  the  nature  of  their  provisions,  show  that  their 
purpose  is  private,  rather  than  public.  Such  are  the  acts  that 
were  involved  in  the  cases  of  Loan  Association  v.  Topeka,  20 
Wall.  664;  Allen  v.  Inhabitants  of  Jay,  60  Me.  124;  11  Am. 
Rep.  185;  Lowell  v.  City  of  Boston,  111  Mass.  454;  15  Am. 
Rep.  39;  State  v.  Osawkee,  14  Kan.  419;  19  Am.  Rep.  99;  Pea* 
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pie  V.  Parks,  58  Cal.  624.  But  if  the  subject-matter  of  the 
legislation  be  of  such  a  nature  that  there  is  any  doubt  of  its 
character,  or  if  by  any  possibility  the  legislation  may  be  for 
the  welfare  of  the  public,  the  will  of  the  legislature  must  pre- 
vail over  the  doubts  of  the  court:  Stockton  etc.  R.  R.  Co.  v. 
City  of  Stockton,  41  Cal.  147.  It  may  be  more  difficult  to  de- 
fine in  advance  the  line  of  separation  between  a  purpose  which 
is  private  and  one  which  is  public  than  to  determine  whether 
in  the  individual  case  the  act  is  for  a  public  or  a  private  pur- 
pose; and,  as  was  said  by  Mr.  Justice  Miller  in  Davidson  v. 
New  Orleans,  96  U.  S.  104,  it  is  wiser  to  proceed  "  by  the  grad- 
ual process  of  judicial  inclusion  and  exclusion,  as  the  cases 
presented  for  decision  shall  require."  Whenever  it  is  appar- 
ent from  the  scope  of  the  act  that  its  object  is  for  the  benefit 
of  the  public,  and  that  the  means  by  which  the  benefit  is  to 
be  attained  are  of  a  public  character,  the  act  will  be  upheld, 
even  though  incidental  advantages  may  accrue  to  individ- 
uals beyond  those  enjoyed  by  the  general  public.  We  have 
recently  held  that  an  appropriation  by  the  legislature  of  three 
hundred  thousand  dollars  for  the  World's  Fair  Columbian 
Exposition  at  Chicago  is  to  be  sustained  as  a  legitimate  ap- 
propriation of  the  public  moneys  of  the  state,  upon  the  ground 
that  it  is  one  of  the  objects  of  government  to  promote  the 
public  welfare  of  the  state,  and  to  provide  for  the  material 
prosperity  of  its  people,  and  that  it  is  for  the  legislature  to 
determine  the  manner  and  the  extent  to  which  it  will  exercise 
this  function  of  government,  and  that  its  determination  upon 
that  point  is  limited  by  its  own  discretion,  and  beyond  the  in- 
terference of  courts.  The  same  rules  of  construction  must  be 
applied  to  the  exercise  of  legislative  authority  in  authorizing 
an  expenditure  for  a  local  improvement.  Such  authorization 
is  a  legislative  declaration  that  the  expenditure  is  for  a  public 
purpose,  and  for  the  welfare  of  the  public,  and  its  action  is  not 
to  be  disregarded  by  the  courts  upon  an  assumption  by  them 
that  such  legislation  is  unwise,  or  that  it  may  be  injurious  to 
some  of  the  individuals  who  are  affected  by  it. 

In  determining  whether  any  particular  measure  is  for  the 
public  advantage,  it  is  not  necessary  to  show  that  the  entire 
body  of  the  state  is  directly  afiected  thereby,  but  it  is  suffi- 
cient that  that  portion  of  the  state  within  the  district  provided 
for  by  the  act  shall  be  benefited  thereby.  The  state  is  made 
up  of  its  parts,  and  those  parts  have  such  a  reciprocal  influ- 
ence upon  each  other  that  any  advantage  which  accrues  to 
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one  of  them  is  felt  more  or  less  by  all  of  the  others.  A  legis- 
lature that  should  refrain  from  all  legislation  that  did  not 
equally  affect  all  parts  of  the  state  would  signally  fail  in  pro- 
viding for  the  welfare  of  the  public.  In  a  state  as  diversified 
in  character  as  in  California,  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of  its  parts.  Different 
provisions  are  as  essential  for  those  portions  whose  physical 
characteristicB  are  different  as  are  needed  in  the  provisions 
which  are  made  for  the  government  of  town  and  country. 
Those  portions  of  the  state  which  are  subject  to  overflow,  and 
those  which  require  drainage,  as  well  as  those  which,  for  the 
purpose  of  development,  require  irrigation,  fall  equally  within 
the  purview  of  the  legislature,  and  its  authority  to  legislate 
for  the  benefit  of  the  entire  state  or  for  the  individual  dis- 
trict. 

The  power  of  the  legislature  to  adapt  its  laws  to  the  peculiar 
wants  of  each  of  these  districts  rests  upon  the  same  principle, 
viz.,  that  it  is  acting  for  the  public  good,  in  its  capacity  as 
the  representative  of  the  entire  state.  Under  this  principle, 
levee  districts  have  been  organized  directly  by  the  legislature 
itself,  and  their  organization  has  been  authorized  by  the 
legislature  through  the  board  of  supervisors  of  the  county  in 
which  the  district  is  situated:  Stats.  1867-68,  p.  316.  Such 
legislation  was  upheld  in  Dean  v.  Davis,  51  Cal.  406.  Under 
the  same  principle,  reclamation  districts  have  been  organized, 
and  their  creation  upheld  as  a  legitimate  exercise  of  legisla- 
tive power.  In  passing  upon  this  question  in  Hagar  v.  Board 
of  Supervisors  of  Yolo  County,  47  Cal.  233,  the  supreme  court 
said:  "The  power  of  the  legislature  to  compel  local  improve- 
ments which,  in  its  judgment,  will  promote  the  health  of  the 
people  and  advance  the  public  good  is  unquestionable.  In 
the  exercise  of  this  power,  it  may  abate  nuisances,  construct 
and  repair  highways,  open  canals  for  irrigating  arid  districts, 
and  perform  many  other  similar  acts  for  the  public  good,  and 
all  at  the  expense  of  those  who  are  to  be  chiefly  and  more 
immediately  benefited  by  the  improvement";  and  in  answer 
to  the  suggestion  that  such  was  merely  a  local  improvement, 
the  court  said:  "  But  we  need  not  rest  our  decision  on  the 
narrow  ground  that  this  is  strictly  a  local  improvement;  on 
the  contrary,  the  reclamation  of  the  vast  bodies  of  swamp 
and  overflowed  land  in  this  state  may  justly  be  regarded  as  a 
public  improvement  of  great  magnitude,  and  of  the  utmost 
importance  to  the  community.     If  left  wholly  to  individual 
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enterprise,  it  probably  would  never  be  accomplished;  and  in 
inaugurating  so  great  a  work,  the  legislature  has  pursued 
substantially  the  same  system  adopted  in  other  states  for  the 
reclamation  of  similar  lands,  to  wit,  by  dividing  the  territory 
to  be  reclaimed  into  districts,  and  assessing  the  cost  of  the 
improvement  on  the  lands  to  be  benefited";  and  refer,  in 
support  of  the  opinion,  to  the  acts  of  different  states  in  which 
similar  improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as  potent  in  sup- 
port of  the  authority  exercised  in  the  matter  of  an  irrigation 
district;  and,  notwithstanding  it  is  urged  by  counsel  for  ap- 
pellants that  the  authority  for  reclaiming  overflowed  lands  is 
to  be  upheld  only  as  a  sanitary  measure,  it  will  be  seen  that 
that  is  not  the  only  ground  upon  which  the  court  based  its 
decision.  Nor  do  we  think  that  it  rests  upon  that  ground 
alone.  In  our  opinion,  a  more  liberal  construction  should  be 
given  to  the  authority  under  which  such  a  district  is  estab- 
lished. Certainly,  these  grounds  are  not  the  basis  of  the 
authority  for  the  creation  of  a  levee  district;  that  rests,  not 
upon  any  sanitary  ground,  but  upon  the  ground  of  pretection 
to  the  parties  who  would  be  affected  by  the  overflow;  Wil- 
Hams  v.  Cammack,  27  Miss.  222;  61  Am.  Dec.  508;  Wallace  v. 
Shelton,  14  La.  Ann.  503.  Upon  this  subject,  Mr.  Cooley 
fiays:  "  But  where  any  considerable  tract  of  land  owned  by 
different  persons  is  in  a  condition  precluding  cultivation  by 
reason  of  excessive  moisture  which  drains  would  relieve,  it 
may  well  be  said  that  the  public  have  such  an  interest  in  the 
improvement  and  the  consequent  advancement  of  the  general 
interest  of  the  locality  as  will  justify  the  levy  of  assessments 
upon  the  owners  for  drainage  purposes.  Such  a  case  would 
seem  to  stand  upon  the  same  solid  ground  with  assessments 
for  levee  purposes  which  have  for  their  object  to  protect  lands 
from  falling  into  a  like  condition  of  uselessness  ";  Cooley  on 
Taxation,  617. 

We  have  not  been  cited  to  the  statute  of  any  other  state 
which  provides  for  irrigating  arid  lands,  or  to  any  authority 
in  which  the  power  of  the  legislature  over  the  subject  is  dis- 
cussed, but  we  have  no  hesitation  in  saying  that  the  principles 
upon  which  the  decisions  to  which  we  have  referred  were  made 
are  applicable  to  sustain  the  legislative  authority  in  making 
provision  for  such  irrigation.  Whether  the  reclamation  of  the 
land  be  from  excessive  moisture  to  a  condition  suitable  for  cul- 
tivation, or  from  excessive  aridity  to  the  same  condition,  th« 
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right  of  the  legislature  to  authorize  such  reclamation  must  be 
upheld  upon  the  same  principle,  viz.,  the  welfare  of  the  public, 
and  particularly  of  that  portion  of  the  public  within  the 
district  aflFected  by  the  means  adopted  for  such  reclamation. 
Whatever  tends  to  an  increased  prosperity  of  one  portion  of 
the  state,  or  to  promote  its  material  development,  is  for  the 
advantage  of  the  entire  state;  and  the  right  of  the  legislature 
to  make  provision  for  developing  the  productive  capacity  of 
the  state,  or  for  increasing  facilities  for  the  cultivation  of  its 
soil  according  to  the  requirements  of  the  dififerent  portions 
thereof,  is  upheld  by  its  power  to  act  for  the  benefit  of  the 
people  in  affording  them  the  right  of  '*  acquiring,  possessing, 
and  protecting  the  property"  which  is  guaranteed  to  them  by 
the  constitution.  The  local  improvement  contemplated  by 
such  legislation  is  for  the  benefit  and  general  welfare  of  all 
persons  interested  in  the  lands  within  the  district,  and  is  a 
local  public  improvement.  This  principle  is  not  contravened 
by  the  fact  that  it  may  even  operate  injuriously  upon  some  of 
the  individuals  or  proprietors  of  land  within  the  district,  or  by 
the  fact  that  there  may  be  some  who  for  personal  motives  may 
wish  to  resist  the  improvement.  Such  result  is  only  a  sacri- 
fice which  the  individual  makes  to  the  general  good,  in  com- 
pensation for  the  advantages  enjoyed  by  virtue  of  the  social 
compact.  All  laws  of  this  character  are  upheld  upon  the 
same  principle  as  is  the  creation  of  a  district  for  the  purpose 
of  any  other  local  improvement,  such  as  the  opening  of  a  high- 
way, or  of  a  street,  or  of  a  public  park.  The  legislature,  to 
which  has  been  confided  the  matter,  has  determined  that  it 
will  be  for  the  public  good  that  such  street  or  park  be  opened, 
and  it  has  imposed  the  burden  of  such  opening  upon  the  prop- 
erty within  a  limited  district.  In  each  of  such  instances  the 
land  taxed  for  the  improvement  may  not  be  the  only  land 
that  will  be  benefited.  Although  land  adjacent  to  the  district 
may  be  incidentally  benefited,  that  is  no  reason  for  taxing 
such  land,  nor  is  it  any  objection  to  the  proceeding  that  some 
of  the  property  within  the  district  will  not  receive  any  benefit 
or  that  the  improvement  will  more  specifically  benefit  those 
who  have  procured  its  creation. 

"  It  has  never  been  deemed  essential  that  the  entire  com- 
munity, or  any  considerable  portion  of  it,  should  directly  enjoy 
or  participate  in  an  improvement  or  enterprise,  in  order  to 
constitute  a  public  use,  within  the  meaning  of  these  words  as 
used  in  the  constitution.    Such  an  interpretation  would  greatly 
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narrow  and  cripple  the  authority  of  the  legislature,  so  as  to 
deprive  it  of  the  power  of  exerting  a  material  and  beneficial 
influence  on  the  welfare  and  prosperity  of  the  state.  la  a 
broad  and  comprehensive  view,  such  as  has  been  heretofore 
taken  of  the  construction  of  this  clause  of  the  declaration  of 
rights,  everything  which  tends  to  enlarge  the  resources,  in- 
crease the  industrial  energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  inhabitants  of  a  sec- 
tion of  the  state,  or  which  leads  to  the  growth  of  towns,  and 
the  creation  of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to  the  general  welfare 
and  to  the  prosperity  of  the  whole  community":  Talbot  v. 
Hudson,  16  Gray,  425. 

The  means  by  which  the  legislature  may  exercise  this  power 
is  left  to  its  own  discretion,  except  as  it  may  be  limited  by  the 
constitution.  If,  in  the  exercise  of  its  care  for  the  public  wel- 
fare, it  finds  that  a  specific  district  of  the  state  needs  legisla- 
tion that  is  inapplicable  to  other  parts  of  the  state,  it  may,  in 
the  absence  of  constitutional  restrictions,  legislate  directly  for 
that  district,  or  if  it  be  the  case  that  similar  legislation  be  re- 
quired for  other  portions  of  the  state,  it  may  provide  for  adapt- 
ing such  legislation  to  those  portions,  at  the  will  of  the  people 
in  such  districts,  as  was  done  in  the  reclamation  and  levee 
laws  already  referred  to.  It  may,  too,  by  general  laws,  au- 
thorize the  inhabitants  of  any  district,  under  such  restrictions 
and  with  such  preliminary  steps  as  it  may  deem  proper,  to 
organize  themselves  into  a  public  corporation,  for  the  purpose 
of  exercising  those  governmental  duties,  upon  the  same  prin- 
ciple as  it  authorizes  the  incorporation  of  any  municipal  cor- 
poration under  general  laws. 

The  constitution  of  California  has  been  framed  with  the 
principle  of  investing  separate  subdivisions  of  the  state  with 
local  government,  and  especially  authorizes  the  legislature  to 
confer  the  power  of  local  legislation  upon  such  subdivisions 
within  the  state  as  may  be  organized  under  its  authority. 
The  legislature  is  itself  forbidden  to  interfere  in  any  manner, 
except  by  general  laws,  with  the  power  of  local  legislation  in- 
trusted to  such  organizations;  nor  can  it  delegate  to  any  but 
public  corporations  the  power  to  perform  any  municipal  func- 
tions whatever,  or  vest  in  any  but  the  corporate  authority  of  a 
municipal  corporation  the  power  to  assess  and  collect  taxes 
for  any  municipal  purpose.  But  although  the  legislature  is 
prevented  from  passing  any  special  or  local  law  which  shall 


Dec.  1891.]     In  ee  Madeba  Irrigation  District.  119 

be  applicable  to  only  a  particular  portion  or  district  of  the 
state,  its  power  of  legislation  for  the  public  good  in  that  por- 
tion of  the  state  has  not  been  destroyed.  It  still  retains  the 
full  power  of  legislation  conferred  upon  it  in  the  constitution, 
but  is  required  to  exercise  such  power  in  the  mode  prescribed 
in  that  instrument.  It  may  pass  general  laws,  which,  from 
their  nature,  will  be  capable  of  enforcement  in  only  particular 
portions  of  the  state;  or  it  may  by  other  general  laws  author- 
ize the  organization  of  municipal  corporations  which,  from 
the  nature  of  the  functions  intrusted  to  them,  can  find  occa- 
sion for  organization  only  in  certain  portions  of  the  state; 
and  it  may  by  such  general  laws  provide  for  the  organization 
of  such  and  as  many  species  of  municipal  corporations  as,  in 
its  judgment,  are  demanded  by  the  welfare  of  the  state,  and 
the  "  protection,  security,  and  benefit  of  the  people,"  for  which 
government  is  instituted,  and  which  has  been  by  the  people 
confided  to  it:  Const.,  art.  1,  sec.  2. 

The  provision  in  article  11,  section  6,  of  the  constitution, 
"  Corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws,"  does  not  imply  that  the  legislature  must  by  any 
general  law  provide  a  plan  in  which  shall  be  prescribed  the 
mode  under  which  all  municipal  corporations  must  be  organ- 
ized, and  the  powers  that  they  can  exercise.  The  provision  in 
article  12,  section  1,  that  private  corporations  "may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act," 
although  more  explicit,  and  under  the  declaration  of  the  con- 
stitution itself,  article  1,  section  22,  "mandatory,"  rather  than 
permissive,  requiring  that  they  must  be  formed  under  general 
laws,  has  never  been  construed  as  requiring  that  all  private 
corporations  must  be  formed  under  the  same  general  law,  or 
limited  to  the  exercise  of  the  same  powers.  On  the  contrary, 
the  form  of  organization,  as  well  as  the  powers  to  be  exercised, 
have  been  by  legislation  adapted  to  the  character  of  the  corpo- 
ration to  be  organized.  All  corporations  of  the  same  class  are 
required  to  be  organized  in  the  same  manner,  but  the  nature 
of  the  organization  does  not  permit,  nor  does  the  constitution 
require,  that  corporations  of  different  classes  shall  be  organ- 
ized in  the  same  manner,  or  provided  with  the  same  powers. 
Hence  the  provisions  that  have  been  made  by  the  legislature 
for  the  organization  and  powers  of  railroad,  insurance,  reli- 
gious, mining,  and  other  business  corporations  have  been 
adapted  to  their  respective  character  and  needs.  With  greater 
propriety  has  it  been  left  to  the  legislature  to  provide  the  mode 
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of  organization  and  the  powers  to  be  exercised  by  different 
species  of  municipal  corporations.  Such  corporations  are  but 
the  agents  or  representatives  of  the  state  in  the  particular 
locality  in  which  they  exist.  They  are  organized  for  the  pur- 
pose of  carrying  out  the  purposes  of  the  legislature  in  its  de- 
sire to  provide  for  the  general  welfare  of  the  state,  and  in  the 
accomplishment  of  which  legislative  convenience  or  constitu- 
tional requirements  have  made  them  essential.  Although  in 
this  state  the  legislature  is  required  to  provide  such  agencies 
under  general  laws,  it  is  authorized,  under  its  general  power 
of  legislation,  to  invest  such  corporations,  when  created,  with 
the  same  powers  which,  without  such  restriction,  it  could  itself 
have  exercised;  and  in  providing  for  such  organizations,  it  need 
confer  upon  them  only  such  powers  as  in  its  judgment  are 
proper  to  be  exercised  by  them  in  the  discharge  of  the  particu- 
lar functions  of  government  which  may  be  conferred  upon 
them.  Being  the  representatives  of  the  legislature  in  the 
various  localities  of  the  state,  the  requirements  for  organiza- 
tion, as  well  as  the  powers  to  be  exercised,  vary  with  the  char- 
acter of  the  purpose  for  which  they  may  be  created.  Hence 
the  general  laws  which  the  legislature  may  enact  for  the  or- 
ganization of  public  corporations  may  be  as  numerous  as  the 
objects  for  which  such  corporations  may  be  created.  For  each 
of  these  objects  the  law  is  the  same,  but  there  would  be  a  man- 
ifest impropriety  in  requiring  that  the  organization  of  a  levee 
district  or  an  irrigation  district  should  be  conducted  in  the 
same  manner  as  the  organization  of  a  corporation  for  the  man- 
agement of  a  public  park  or  the  control  of  the  school  depart- 
ment. Whether  the  districts  to  which  such  general  laws  are 
applicable,  or  in  which  the  people  thereof  may  avail  themselves 
of  the  privilege  conferred,  be  many  or  few,  is  immaterial.  Even 
if  there  be  but  a  single  district  to  which  the  law  is  applicable 
at  the  time  of  its  enactment,  the  legislature  would  be  justified, 
under  its  legislative  power,  to  pass  general  laws  in  making 
such  provision  for  that  district.  Whenever  a  special  district 
of  the  state  requires  special  legislation  therefor,  it  is  compe- 
tent for  the  legislature,  by  general  law,  to  authorize  the  organ- 
ization of  such  district  into  a  public  corporation,  with  such 
powers  of  government  as  it  may  choose  to  confer  upon  it.  It 
is  not  necessary  that  such  public  corporation  should  be  vested 
with  all  governmental  powers,  but  the  legislature  may  clothe 
it  with  such  as,  in  its  judgment,  are  proper  to  be  exercised 
within  and  for  the  benefit  of  such  district.     Being  created  for 
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the  purpose  of  discharging  only  one  public  purpose,  it  is  not 
requisite  that  it  have  power  not  necessary  therefor,  or  which 
would  be  appropriate  to  a  corporation  organized  for  some  other 
purpose.  Neither  is  it  requisite  that  such  corporation  should 
have  legislative  or  judicial  powers  conferred  upon  it.  It  may 
be  organized  for  the  mere  purpose  of  exercising  executive  and 
administrative  functions,  with  the  added  power  of  making 
such  prudential  rules  and  regulations  as  may  be  necessary  for 
the  exercise  of  the  particular  functions  intrusted  to  its  charge. 
The  powers  committed  to  a  public  corporation  organized  for 
the  administration  of  a  public  park,  or  for  the  government  of  a 
levee  district,  or  for  the  control  of  the  police  department,  need 
be  only  such  as  are  peculiarly  appropriate  to  such  organiza- 
tions. 

It  is  contended  that  the  act  is  unconstitutional,  for  the  rea- 
son that  it  is  a  delegation  of  the  legislative  power  to  create  a 
corporation.  If  by  this  is  meant  that  only  the  legislature  can 
create  such  corporation,  the  answer  is,  that  the  constitution 
prohibits  such  action.  If  it  is  meant  that  because  the  cor- 
poration is  not  "  created  "  until  the  voters  of  the  district  have 
accepted  the  terms  of  the  act,  the  answer  is,  that  such  pro- 
ceeding is  in  direct  accord  with  the  principles  of  the  constitu- 
tion. Having  the  power  to  create  municipal  corporations, 
but  being  prohibited  from  creating  them  by  special  laws,  the 
only  mode  in  which  such  corportions  could  be  created  under 
a  general  law  would  be  by  some  act  on  the  part  of  the  district 
or  community  seeking  incorporation  indicative  of  its  determi- 
nation to  accept  its  terms.  As  the  constitution  has  not 
limited  or  prescribed  the  character  of  such  general  law,  its 
character  and  details  are  within  the  discretionary  power  of 
the  legislature.  We  know  of  no  more  appropriate  mode  of 
such  indication  than  the  affirmative  vote  of  those  who  are  to 
be  affected  by  the  acceptance  of  the  terms  of  the  act. 

The  municipal  corporations  which  may  be  thus  created 
are  not  limited  to  cities  and  towns.  The  constitution  makes 
provision  in  various  places  for  municipal  corporations  other 
than  cities  and  towns:  Art.  11,  sees.  9,  10,  12,  16.  In  each 
of  these  sections  provision  is  made  with  reference  to  the  gov- 
ernment of  officers  of  "  county,  city,  town,  or  other  public  or 
municipal  corporation,"  thus  clearly  indicating  that  there 
may  be  municipal  corporations  other  than  those  of  a  town  or 
city,  and  consequently  that  the  provisions  with  reference  to 
the  incorporation  of  cities  and  towns,  found  in  section  6  of  the 
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same  article,  are  not  controlling  in  the  organization  of  other 
municipal  corporations;  and  that  while  the  constitution  care- 
fully provides  for  the  "  incorporation,  organization,  and  classi- 
fication" of  cities  and  towns,  it  makes  no  similar  provision  for 
other  municipal  corporations,  but  very  properly  leaves  such 
action  to  the  discretion  of  the  legislature.  Inasmuch  as  there 
is  no  restriction  upon  the  power  of  the  legislature  to  author- 
ize the  formation  of  such  corporations  for  any  public  purpose 
whatever,  and  as  when  organized  they  are  but  mere  agencies 
of  the  state  in  local  government,  without  any  powers  except 
such  as  the  legislature  may  confer  upon  them,  and  are  at  all 
times  subject  to  a  revocation  of  such  power,  it  was  evidently 
the  purpose  of  the  framers  of  the  constitution  to  leave  in  the 
hands  of  the  legislature  full  discretion  in  reference  to  their 
organization. 

In  the  present  case  the  legislature  has  chosen  to  authorize 
the  creation  of  a  public  corporation  in  the  manner  and  with 
the  forms  specified  in  the  act  under  discussion.  For  this  pur- 
pose it  has  provided  that  a  petition  of  fifty  freeholders,  or  a 
majority  of  the  freeholders,  owning  lands  within  a  proposed 
district  susceptible  of  one  mode  of  irrigation,  shall  be  pre- 
sented to  the  board  of  supervisors  of  the  county  within  which 
such  lands  are  situate,  and  that  the  board  of  supervisors  shall, 
upon  the  hearing  of  such  petition,  after  notice  thereof,  deter- 
mine whether  or  not  it  will  take  steps  to  organize  an  irrigation 
district,  and  that  upon  such  determination  an  election  shall 
be  ordered,  at  which,  if  two  thirds  of  the  electors  within  the 
district  shall  vote  in  favor  of  such  organization,  the  district 
shall  thereupon  be  organized,  and  its  management  confided  to 
a  board  of  directors  chosen  by  the  electors  of  that  district.  It 
is  objected  to  this,  that  it  is  placing  in  the  hands  of  those  not 
interested  the  power  of  imposing  a  burden  upon  the  owners  of 
the  land,  who  may  be  a  small  minority  of  the  electors  within 
that  district,  or  who  may  even  be  non-residents  of  the  district. 
This,  however,  is  a  matter  which  was  addressed  purely  to  the 
discretion  of  the  legislature.  Whether  such  a  petition  should 
be  made  by  the  owners  of  a  fixed  proportion  of  the  land,  as 
was  required  in  the  reclamation  law,  or  whether  there  should 
be  any  qualification  to  the  petitioners,  or  whether  there  should 
be  any  limit  to  the  expenses  which  they  were  authorized  to 
incur  for  the  purposes  of  the  improvement,  are  questions 
which  were  solely  for  the  consideration  of  the  legislature.  It 
is  not  for  this  department  of  the  government  to  question  the 
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policy  or  the  prudence  of  a  co-ordinate  branch.  If  those  who 
are  affected  by  its  proceedings  feel  that  it  has  not  given  them 
sufficient  protection,  or  placed  sufficient  safeguards  around 
the  institution  of  the  corporation,  they  must  seek  redress  from 
that  body.  We  can  only  act  upon  the  law  as  it  has  been  en- 
acted. It  must  be  observed,  however,  that  this  petition  has 
no  binding  operation,  but  is  merely  the  initiatory  step  which 
gives  to  the  board  of  supervisors  a  jurisdiction  to  act  upon  the 
expediency  or  policy  of  authorizing  the  creation  of  the  dis- 
trict. That  body  is  the  representative  of  the  county,  and  has 
been  chosen  by  its  electors  for  the  express  purpose  of  legisla- 
tion upon  local  subjects,  and  may  naturally  be  supposed  to 
have  the  interests  of  the  entire  county,  as  well  as  of  each  of 
its  parts,  in  charge,  and  to  be  acquainted  with  its  needs  and 
requirements.  The  legislature  has  not,  however,  intrusted 
that  body  with  the  final  determination  of  the  question,  but 
has  authorized  it  to  submit  the  question  to  a  vote  of  the  elec- 
tors of  the  district,  and  it  is  only  when  these  electors  have 
determined  by  a  vote  of  two  thirds  of  their  number  in  favor 
thereof  that  the  district  can  be  created  as  a  political  body.  The 
objection  that  this  vote  may  be  carried  by  a  majority  of  those 
who  have  no  interest  in  the  lands  affected  thereby  is  but  an 
incident,  and  not  of  the  essence  of  the  matter.  It  is  no  more 
than  exists  in  every  popular  vote  which  involves  the  creation 
of  a  municipal  debt  or  the  adoption  of  a  municipal  organiza- 
tion. The  fact  that  the  owners  of  the  lands  are  non-residents 
within  the  district,  and  not  allowed  a  voice  in  the  proceedings, 
is  of  the  same  character.  Property  qualification  for  voting, 
either  in  amount  or  character,  is  expressly  forbidden  by  arti- 
cle 1,  section  24,  of  the  constitution,  which  declares:  "No 
property  qualification  shall  ever  be  required  for  any  person  to 
vote  or  hold  office  ";  and  however  much  non-residents  may 
be  affected  by  the  acts  and  vote  of  the  community,  only  those 
"who  are  inhabitants  of  the  district  can,  by  the  constitution, 
be  permitted  to  vote  at  any  election:  Art.  2,  sec.  3. 

That  an  irrigation  district  organized  under  the  act  in  ques- 
tion becomes  a  public  corporation  is  evident  from  an  exami- 
nation of  the  mode  of  its  organization,  the  purpose  for  which 
it  is  organized,  and  the  powers  conferred  upon  it.  It  can  be 
organized  only  at  the  instance  of  the  board  of  supervisors  of 
the  county,  —  the  legislative  body  of  one  of  the  constitutional 
subdivisions  of  the  state;  its  organization  can  be  effected  only 
upon  the  vote  of  the  qualified  electors  within  its  boundaries; 
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its  officers  are  chosen  under  the  sanction  and  with  the  for- 
malities required  at  public  elections  in  the  state, — the  offi- 
cers of  such  election  being  required  to  act  under  the  sanction 
of  an  oath,  and  being  authorized  to  administer  oaths  when 
required,  for  the  purpose  of  conducting  the  election;  and  the 
officers,  when  elected,  being  required  to  execute  official  bonds 
to  the  state  of  California,  approved  by  a  judge  of  the  superior 
court.  The  district  officers  thus  become  public  officers  of  the 
state.  When  organized,  the  district  can  acquire,  either  by 
purchase  or  condemnation,  all  property  necessary  for  the  con- 
struction of  its  works,  and  may  construct  thereon  canals  and 
other  irrigation  improvements,  and  all  the  property  so  ac- 
quired is  to  be  held  by  the  district  in  trust,  and  is  dedicated 
for  the  use  and  purposes  set  forth  in  the  act,  and  is  declared 
to  be  a  public  use,  subject  to  the  regulation  and  control  of  the 
state.  For  the  purpose  of  meeting  the  cost  of  acquiring  this 
property,  the  district  is  authorized,  upon  the  vote  of  a  major- 
ity of  its  electors,  to  issue  its  bonds,  and  these  bonds  and  the 
interest  thereon  are  to  be  paid  by  revenues  derived  under  the 
power  of  taxation,  and  for  which  all  the  real  property  in  the 
district  is  to  be  assessed.  Under  this  power  of  taxation,  —  one 
of  the  highest  attributes  of  sovereignty,  —  the  title  of  the  de- 
linquent owner  to  the  real  estate  assessed  may  be  divested  by 
sale,  and  power  is  conferred  upon  the  board  of  directors  to  es- 
tablish equitable  by-laws,  rules,  and  regulations  for  the  distri- 
bution and  use  of  water  among  the  owners  of  said  lands,  and 
generally  to  perform  all  such  acts  as  shall  be  necessary  to 
fully  carry  out  the  purpose  of  the  act.  Here  are  found  the  es- 
sential elements  of  a  public  corporation,  none  of  which  pertain 
to  a  private  corporation.  The  property  held  by  the  corpora- 
tion is  in  trust  for  the  public,  and  subject  to  the  control  of  the 
state.  Its  officers  are  public  officers,  chosen  by  the  electors  of 
the  district,  and  invested  with  public  duties.  Its  object  is  for 
the  good  of  the  public,  and  to  promote  the  prosperity  and  wel- 
fare of  the  public.  "  Where  a  corporation  is  composed  exclu- 
sively of  officers  of  the  government,  having  no  personal  interest 
in  it  or  with  its  concerns,  and  only  acting  as  organs  of  the 
state  in  effecting  a  great  public  improvement,  it  is  a  public 
corporation  ":  Angell  and  Ames  on  Corporations,  sec.  32.  "A 
municipal  corporation  proper  is  created  mainly  for  the  inter- 
est, advantage,  and  convenience  of  the  locality  and  of  its  people. 
The  primary  idea  is  an  agency  to  regulate  and  administer  the 
interior  concerns  of  the  locality  in  matters  peculiar  to  the  place 
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incorporated,  and  not  common  to  the  state  or  people  at  large  ": 
15  Am.  Eng.  &  Ency.  of  Law,  954.  "  Public  corporations  are 
such  as  are  created  for  the  discharge  of  public  duties  in  the 
administration  of  civil  government":  Lawson's  Rights  and 
Remedies,  sec.  832. 

The  constitutionality  of  the  act  in  question  is  further  as- 
sailed upon  the  ground  that  it  makes  no  provision  for  a  hear- 
ing from  the  owners  of  the  land  prior  to  the  organization  of 
the  district.  But  the  steps  provided  for  the  organization  of 
the  district  are  only  for  the  creation  of  a  public  corporation  to 
be  invested  with  certain  political  duties,  which  it  is  to  exercise 
in  behalf  of  the  state:  Dean  v.  Davis,  51  Cal.  406.  It  has 
never  been  held  that  the  inhabitants  of  a  district  are  entitled 
to  notice  and  hearing  upon  a  proposition  to  submit  such  ques- 
tion to  a  popular  vote.  In  the  absence  of  constitutional  re- 
striction, it  would  be  competent  for  the  legislature  to  create 
such  public  corporation,  even  against  the  will  of  the  inhabi- 
tants. It  has  as  much  power  to  create  the  district  in  accord- 
ance with  the  will  of  a  majority  of  such  inhabitants.  It  must 
be  observed  that  such  proceeding  does  not  aflfect  the  property 
of  any  one  within  the  district,  and  that  he  is  not  by  virtue 
thereof  deprived  of  any  property.  Such  result  does  not  arise 
until  after  delinquency  on  his  part  in  the  payment  of  an  as- 
sessment that  may  be  levied  upon  his  property,  and  before 
that  time  he  has  opportunity  to  be  heard  as  to  the  correctness 
of  the  valuation  which  is  placed  upon  his  property,  and  made 
the  basis  of  his  assessment.  He  does  not,  it  is  true,  have  any 
opportunity  to  be  heard,  otherwise  than  by  his  vote  in  deter- 
mining the  amount  of  bonds  to  be  issued,  or  the  rate  of  assess- 
ment with  which  they  are  to  be  paid;  but  in  this  particular 
he  is  in  the  same  condition  as  is  the  inhabitant  of  any  munici- 
pal organization  which  incurs  a  bonded  indebtedness,  or  levies 
a  tax  for  its  payment.  His  property  is  not  taken  from  him 
without  due  process  of  law,  if  he  is  allowed  a  hearing  at  any 
time  before  the  lien  of  the  assessment  thereon  becomes  final: 
People  V.  Smith,  21  N.  Y.  595;  Gilmore  v.  Hentig,  33  Kan.  170; 
Hagar  v.  Reclamation  Dist.  No.  108^  111  U.  S.  701;  Davies  v. 
Los  Angeles,  86  Cal.  46. 

It  is  also  objected  that  the  mode  provided  for  the  payment 
of  the  bonds  is  unconstitutional,  in  that  it  provides  for  an  as- 
sessment upon  the  real  property  within  the  district  according 
to  its  value,  and  not  according  to  the  benefit  which  each  par- 
ticular parcel  of  land  may  derive  from  the  improvement. 
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The  power  of  the  legislature  in  matters  of  taxation  is  un- 
limited, except  as  restricted  by  constitutional  provisions.  This 
is  one  of  the  attributes  of  sovereignty  which  the  people  have 
placed  in  its  hands;  and  they  have  intrusted  its  exercise  to  its 
discretion,  either  in  the  manner  or  to  the  extent  to  which  it  is 
to  be  applied.  All  taxation  has  its  source  in  the  necessities 
of  organized  society,  and  is  limited  by  such  necessity,  and 
can  be  exercised  only  by  some  demand  for  the  public  use  or 
welfare.  And  whether  the  tax  be  by  direct  imposition  for 
revenue,  or  by  assessment  for  a  local  improvement,  it  is  based 
upon  the  theory  that  it  is  in  return  for  the  benefit  received  by 
the  person  who  pays  the  tax,  or  by  the  property  which  is  as- 
sessed. For  the  purpose  of  apportioning  this  benefit,  the  legisla- 
ture may  determine  in  advance  what  property  will  be  benefited, 
by  designating  the  district  within  which  it  is  to  be  collected, 
as  well  as  the  property  upon  which  it  is  to  be  imposed,  or  it 
may  appoint  a  commission  or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  benefit.  It  may  it- 
self declare  that  the  entire  state  is  benefited,  and  authorize  the 
burden  to  be  borne  by  a  public  tax,  or  it  may  declare  that  all 
or  a  portion  of  the  property  within  a  limited  region  is  benefited, 
either  according  to  its  value  or  in  proportion  to  its  actual  ben- 
efit, to  be  specifically  ascertained  by  actual  determination  of 
officers  appointed  therefor.  Upon  the  power  of  the  legislature 
over  the  subject  of  taxation,  as  well  as  the  modes  in  which 
and  the  objects  upon  which  it  may  be  exercised,  we  know  of 
nothing  that  has  been  written  in  any  opinion  since  that  of 
Judge  Ruggles  in  People  v.  Brooklyn^  4  N.  Y.  419,  55  Am.  Dec. 
266,  which  is  not  either  an  amplification  of  the  views  therein 
expressed,  or  an  adaptation  of  them  to  the  particular  subject 
under  discussion.  In  the  exhaustive  opinion  of  Mr.  Justice 
Sawyer  in  Emery  v.  San  Francisco  Gas.  Co.,  28  Cal.  345,  the 
principles  declared  in  that  opinion  were  applied  to  the  case 
then  before  the  court,  wherein  this  power  of  taxation  was 
shown  to  be  the  foundation  for  upholding  the  right  of  assess- 
ment in  a  manner  diSerent  from  the  ad  valorem  principle.  The 
controversy  upon  this  subject  has  almost  invariably  been 
against  the  "  front-foot "  rule,  and  in  favor  of  the  ad  valorem 
principle,  and  in  nearly  every  state,  unless  it  be  New  Jersey, 
the  principle  has  been  maintained  that  it  is  within  the  power 
of  the  legislature  to  adopt  whichever  rule  it  may  select.  In 
Burnett  v.  Sacramento,  12  Cal.  76,  73  Am.  Deo.  618,  the  char- 
ter of  Sacramento  provided  that  the  expense  of  a  local  improve- 


Dec.  1891.]    In  be  Madeka  Irrigation  District.  127 

ment  should  be  assessed  upon  the  adjacent  property  according 
to  its  vahie;  and  upon  this  point  the  supreme  court,  speaking 
through  Judge  Field,  said:  "The  law  in  question  avoids  the  in- 
justice of  general  taxation  for  local  purposes,  and  lays  the 
burden  upon  the  recipients  of  the  benefit.  It  apportions  the 
tax  according  to  the  assessed  cash  value  of  the  adjacent  prop- 
erty, which  is  as  near  an  approximation  to  an  equitable  rule 
as  can  well  be  established.  No  rule  could  be  adopted  which 
would  work  absolute  equality.  An  approximation  to  it  is  all 
that  can  be  attained.  The  power  of  apportionment,  like  the 
power  of  taxation,  is  exclusively  in  the  legislature.  The  con- 
stitution contains  no  inhibition  to  the  tax,  and  prescribes  no 
rule  of  apportionment.  Security  against  the  abuse  of  the 
power  rests  in  the  wisdom  and  justice  of  the  members  of  the 
legislature  and  their  responsibility  to  their  constituents."  As- 
ments  for  local  improvements  according  to  the  value  of  the 
property  assessed  have  been  upheld  in  Downer  v.  Boston,  7 
Gush.  277;  Snow  v.  Fitchburg,  136  Mass.  183;  Gilmore  v.  Hen- 
tig,  33  Kan.  174;  Strowbridge  v.  Portland,  8  Or.  82;  Creighton 
V.  Scott,  14  Ohio  St.  438;  Lockwood  v.  St.  Louis,  24  Mo.  20. 

It  is,  however,  for  the  legislature  to  determine  how  the  ap- 
portionment shall  be  made;  and  while  it  is  held  that  an  appor- 
tionment of  the  expenses  for  a.  local  improvement  is  to  be  made 
according  to  the  benefits  received  by  the  property  assessed, 
yet  the  power  to  make  such  apportionment  rests  upon  the  gen- 
eral power  of  taxation,  and  the  apportionment  itself  does  not 
depend  upon  the  fact  of  local  benefit  in  any  other  sense  than 
that  all  taxes  are  supposed  to  be  based  upon  the  benefit  re- 
ceived by  the  tax-payer.  As  was  said  by  Mr.  Justice  Temple 
in  Lent  v.  Tillson,  72  Gal.  428:  "The  main  practical  difference 
between  assessment  for  a  local  improvement  and  general  tax- 
ation seems  to  be,  that  in  general  taxation  it  is  difficult  and 
generally  impossible  for  the  court  to  say  that  the  purpose  of 
the  tax  is  not  a  public  purpose,  or  that  no  benefit  will  result 
to  the  tax-payers,  while  in  local  assessments  it  is  more  often 
easy  to  see  that  the  improvement  will  not  be  a  special  benefit. 
Still,  the  benefit  is  not  the  source  of  the  power.  That  is  in- 
herent in  the  government,  and  is  only  limited  by  express  or 
implied  limitations  found  in  the  constitution,  or  by  its  own 
nature  and  purposes.  Within  these  limits  the  legislature  is 
the  sole  judge  of  when  and  to  what  extent  the  power  shall  be 
used."  And  again:  "The  power  being  in  the  legislature,  the 
limitations  upon  it  must  be  found  in  the  constitution,  either 
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in  express  provisions  or  by  implication,  and  there  exists  the 
same  presumption  that  the  law  is  within  legislative  power  that 
applies  to  any  other  statute;  that  is,  the  law  will  not  be  de- 
clared unconstitutional  unless  it  plainly  appears  to  be  so": 
Page  430.  Mr.  Cooley  says,  in  his  treatise  on  taxation  (p. 
622):  '*The  power  to  determine  when  a  special  assessment 
shall  be  made,  and  on  what  basis  it  shall  be  apportioned,  is 
wisely  confided  to  the  legislature,  and  could  not,  without  the 
introduction  of  some  new  principle  in  representative  govern- 
ment, be  placed  elsewhere."  And  in  Hagar  v.  Supervisors,  47 
Cal.  234,  the  court  said:  "  It  is  equally  clear  that  those  clauses 
which  provide  that  taxation  shall  be  equal  and  uniform 
throughout  the  state,  and  which  prescribe  the  mode  of  assess- 
ment, and  the  persons  by  whom  it  shall  be  made,  and  that  all 
property  shall  be  taxed,  have  no  application  to  assessments 
levied  for  local  improvements."  In  accordance  with  this 
principle,  various  modes  of  apportionment  for  the  expenses  of 
local  improvements  have  been  upheld.  We  have  already  seen 
that  they  have  been  upheld  when  made  in  accordance  with 
the  value  of  the  property,  as  well  as  when  made  in  proportion 
to  the  frontage  of  the  lots.  The  legislature  has  also  itself 
designated  the  district  which  will  be  benefited  by  the  improve- 
ment, as  was  done  in  the  Dupont  Street  improvement  act 
(Stats.  1875-76,  p.  483),  and  as  has  been  provided  in  the  gen- 
eral act  for  street  improvements,  where  the  entire  frontage  of 
the  block  is  the  district  upon  which  the  assessment  is  to  be 
made:  Diggins  v.  BrowUf  76  Cal.  318.  Assessments  have  also 
been  upheld  when  made  by  commissioners  appointed  to  make 
specific  assessments  upon  the  several  parcels  of  land:  Pacific 
Bridge  Co.  v.  Kirkham,  64  Cal.  519;  or  when  made  according 
to  the  area  of  the  land  affected  by  the  improvement:  Keese  v. 
City  of  Denver,  10  Col.  123.  The  legislature  has  itself  levied 
a  specific  tax  upon  each  acre  of  land  within  a  district  created 
by  itself:  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495;  72  Am. 
Dec.  276;  Williams  v.  Cammack,  27  Miss.  209;  61  Am.  Dec. 
508;  Alcorn  v.  Earner,  38  Miss.  652;  and  has  authorized  such 
tax  to  be  levied  by  the  district:  Wallace  v.  Shelton,  14  La.  Ann. 
503,  and  has  authorized  a  fixed  uniform  rate  for  each  sewer 
upon  the  estimated  cost  of  all  the  sewers  within  the  district: 
Leominster  v.  Conant,  139  Mass.  384. 

It  is  not  necessary  to  show  that  property  within  the  district 
may  be  actually  benefited  by  the  local  improvement,  and  even 
if  it  positively  appear  that  no  benefit  is  received,  such  prop- 
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erty  is  not  thereby  exempted  from  bearing  its  portion  of  the 
assessment,  nor  is  the  act  unconstitutional  because  it  provides 
that  such  property  shall  be  assessed.  Property  that  is  exempt 
from  taxation  has  always  been  held  subject  to  the  burdens  of 
assessment  for  local  improvements;  and  property  within  a  dis- 
trict that  is  not  susceptible  of  receiving  any  immediate  benefit 
from  the  improvement  is  nevertheless  so  indirectly  benefited 
thereby  that  it  must  bear  a  portion  of  the  burden.  If  within 
the  limits  of  a  levee  district  a  parcel  of  land  should  be  so  sit- 
uated as  not  to  require  the  protection  of  the  levee,  that  would 
be  no  reason  for  excluding  it  from  its  share  of  the  expense;  or 
if  within  the  limits  of  a  drainage  district  there  should  chance 
to  be  found  a  cliff",  that  would  be  no  reason  for  exempting  it 
from  assessment. 

The  objection  that  the  legislature  has  no  authority  to  con- 
fer upon  the  supervisors  of  a  county  the  right  to  create  a  cor- 
poration whose  district  shall  embrace  a  portion  of  the  territory 
of  another  county,  does  not  arise  in  the  present  case.  It  is 
not  contended  that  any  portion  of  the  Madera  Irrigation  Dis- 
trict lies  outside  of  the  county  of  Fresno. 

2.  One  of  the  objections  to  the  sufficiency  of  the  proceed- 
ings taken  by  the  supervisors  in  authorizing  a  vote  by  the 
electors  for  the  purpose  of  determining  whether  the  district 
should  be  organized  is,  that  the  bond  which  accompanied  the 
petition  was  so  defective  as  to  deprive  the  board  of  jurisdiction 
to  authorize  such  election. 

If  it  be  conceded  that  the  presentation  to  the  board  of  a 
bond  with  the  petition  is  a  jurisdictional  prerequisite  to  their 
consideration  of  the  petition,  we  do  not  think  that  such  ele- 
ment of  jurisdiction  was  wanting  in  the  present  case.  The 
bond  which  was  presented,  although  informal,  was  not  invalid, 
and  was  of  binding  obligation  upon  those  who  had  signed  it. 
In  such  a  case  the  determination  of  its  sufficiency  by  the  board 
of  supervisors  was  as  conclusive  as  their  determination  re- 
specting the  pecuniary  responsibility  of  its  signers,  or  the 
amount  for  which  the  bond  should  be  given. 

3.  Other  objections  to  the  constitutionality  of  the  act  and 
the  sufficiency  of  the  proceedings  in  the  organization  of  the 
district  have  been  presented  by  the  appellants,  but  we  think 
that  they  are  covered  by  the  views  presented  in  the  foregoing 
opinion.  We  do  not  think  that  the  boundaries  of  the  district 
or  of  the  election  precincts  are  so  imperfectly  described  as  to 
prevent  the  supervisors  from  acquiring  jurisdiction  for  author- 
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izing  the  organization  of  the  district.  The  provision  in  the 
statute  that  the  petition  shall  particularly  set  forth  and  de- 
scribe the  boundaries  does  not  mean  that  they  shall  be  set  forth 
and  described  with  more  particularity  than  would  be  necessary 
in  an  act  of  the  legislature  creating  a  political  district  or  a 
municipal  corporation.  If  the  course  of  a  boundary  is  given, 
it  is  not  necessary  that  such  course  shall  have  been  actually 
surveyed  upon  the  ground  before  the  boundary  can  be  said  to 
be  particularly  described;  and  a  reference  to  an  official  map, 
or  to  a  landmark  designated  upon  such  map,  is  as  definite  as 
would  be  a  reference  to  the  landmark  itself.  We  cannot, 
from  their  description,  say  that  the  boundaries  given  in  the 
petition  are  so  indefinite  that  the  district  cannot  be  definitely 
located,  or  that  they  fail  to  embrace  a  distinct  and  definite 
territory.  As  illustrations  of  similar  descriptions  in  acts  of 
the  legislature,  we  refer  to  the  act  incorporating  the  city  of 
Sacramento  (Stats.  1850,  p.  70),  and  the  act  incorporating* the 
city  and  county  of  San  Francisco  (Stats.  1856,  p.  146);  also 
the  act  setting  forth  the  boundaries  of  the  county  of  San  Be- 
nito: Stats.  1873-74,  p.  75.  The  case  of  Crosby  v.  Dovod,  61 
Cal.  557,  referred  to  by  appellants,  was  expressly  overruled  in 
De  Sepulveda  v.  Baugh,  74  Cal.  468;  5  Am.  St.  Rep.  455.  The 
boundaries  of  a  municipal  corporation  are  not  construed  with 
any  more  strictness  than  is  required  in  the  case  of  a  private 
grant.  This  subject  was  fully  considered  in  Central  Irrigation 
District  v.  De  Lappe,  79  Cal.  351. 

4.  By  the  act  of  March  16,  1889  (Stats.  1889,  p.  212),  under 
which  these  proceedings  were  instituted,  it  is  provided,  in  sec- 
tion 5,  that  "upon  the  hearing  of  such  special  proceedings 
the  court  shall  have  power  and  jurisdiction  to  examine  and 
determine  the  legality  and  validity  of,  and  approve  and  con- 
firm, each  and  all  of  the  proceedings  for  the  organization  of 
said  district  under  the  provisions  of  the  said  act,  from  and 
including  the  petition  for  the  organization  of  the  district,  and 
all  other  proceedings  which  may  aflfect  the  legality  or  validity 
of  said  bonds,  and  the  order  for  the  sale  and  the  sale  thereof." 
It  is  also  provided,  in  section  2,  that  "  the  petition  shall  state 
the  facts  showing  the  proceedings  had  for  the  issue  and  sale 
of  said  bonds,  and  shall  state  generally  that  the  irrigation 
district  was  duly  organized,  and  that  the  first  board  of  direc- 
tors was  duly  elected ;  but  the  petition  need  not  state  the  facts 
ehowing  such  organization  of  the  district,  or  the  election  of 
said  first  board  of  directors."     Section  4  of  the  act  provides: 
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**  The  provisions  of  the  Code  of  Civil  Procedure  respecting  the 
•  .  .  .  answer  to  a  verified  complaint  shall  be  applicable  to 

....  an  answer  to  said  petition The  rules  of  pleading 

and  practice  provided  by  the  Code  of  Civil  Procedure,  which 
are  not  inconsistent  with  the  provisions  of  this  act,  are  appli- 
cable to  the  special  proceeding  herein  provided  for."  The 
petition  in  the  present  case  states  "  that  said  Madera  Irriga- 
tion District  was  duly  organized  under  the  laws  of  the  state  of 
California,  and  especially  under  the  provisions  "  of  the  act  of 
March  7,  1887.  The  answers  deny  this  allegation,  and  deny 
specifically  that  any  of  the  steps  required  by  the  statute  for 
the  organization  of  the  district  were  taken  in  reference  thereto. 
In  order  that  the  court  might  determine  the  legality  and 
validity  of  the  proceedings,  it  was  required  by  the  act  in  ques- 
tion to  "  examine  "  them.  The  act  provides  that  it "  shall  have 
power  and  jurisdiction  to  examine  and  determine  the  legality 
and  validity  of,  and  approve  and  confirm,  each  and  all  of  the 
proceedings  for  the  organization  of  said  district";  and  unless 
it  shall  "examine"  the  proceedings,  it  would  not  have  the 
power  to  "  determine  "  their  legality  and  validity.  One  step 
in  the  proceedings,  and  that  which  was  the  foundation  of  all 
others,  and  without  which  the  whole  superstructure  of  the 
corporation  and  its  acts,  culminating  in  the  bonds  sought  to 
be  validated,  would  have  fallen,  was,  that  a  petition  should 
have  been  presented  to  the  board  of  supervisors,  signed  by 
fifty  or  a  majority  of  freeholders  owning  lands  within  the 
boundaries  of  the  proposed  district.  It  was  necessary,  there- 
fore, for  the  petitioners  herein  to  make  proof  to  the  court  that 
such  a  petition  had  been  presented  to  the  board  of  supervisors. 
Instead,  however,  of  making  such  proof,  they  introduced  in 
evidence  the  record  of  the  proceedings  of  the  board  of  super- 
visors, which  contained  recitals  that  a  petition  had  been  pre- 
sented to  said  board,  and  that  before  hearing  said  petition, 
"evidence  to  the  satisfaction  of  the  board  was  adduced  by 
petitioners  upon  the  question  whether  or  not  there  were  fifty 
petitioners  whose  genuine  signatures  appeared  aflfixed  to  said 
petition  who  were  bona  fide  freeholders  of  lands  within  the 
proposed  boundaries  of  said  proposed  irrigation  district"; 
whereupon  the  board,  having  announced  that  they  were  satis- 
fied that  there  were  fifty  such  freeholders  whose  signatures 
appeared  affixed  to  said  petition,  proceeded  to  hear  said  peti- 
tion. The  defendants  objected  to  the  introduction  of  this  evi- 
dence, upon  the  ground  that  no  foundation  had  been  laid  there- 
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for,  and  that  it  was  irrele vent,  immaterial,  and  incompetent  to 
establish  any  issue  before  the  court.  The  objections  were  over- 
ruled, and  an  exception  taken  by  the  defendants.  The  peti- 
tioners then  offered  in  evidence  a  document  purporting  to  be 
a  petition,  with  the  signatures  of  upwards  of  fifty  names  at- 
tached thereto.  To  the  introduction  of  this  document  the 
defendants  objected,  upon  the  ground  that  its  execution  had 
not  been  shown,  and  that  there  was  no  evidence  that  the  par- 
ties whose  names  appeared  attached  thereto  were  freeholders 
owning  lands  within  the  district.  The  court  overruled  the 
objection,  to  which  the  defendants  excepted.  In  these  rulings 
the  court  erred.  There  was  no  proof  that  the  petition  had 
been  signed  by  either  of  the  persons  whose  names  were 
attached  thereto,  or  that  either  of  said  persons  was  a  free- 
holder owning  lands  within  the  boundaries  designated  in  the 
petition.  Whether  a  petition  had  been  presented  to  the  board 
of  supervisors  of  such  a  character  as  to  give  to  that  board 
jurisdiction  to  act  in  accordance  with  the  provisions  of  the  law 
in  question,  was  an  issue  before  the  court  to  be  determined  by 
competent  evidence.  A  declaration  by  the  board  of  supervi- 
sors that  such  a  petition  had  been  presented,  even  though  such 
declaration  was  spread  upon  their  records,  was  not  competent 
evidence  in  this  proceeding,  as  it  was  only  hearsay.  No  board 
or  tribunal  can  obtain  jurisdiction  by  its  own  recital  that  it 
has  jurisdiction.  It  may  be  held  that  when  the  question  of 
such  jurisdiction  arises  in  some  collateral  proceeding,  the  act 
of  the  board  in  recognition  of  the  sufficiency  of  the  petition 
would  be  presumptive  of  such  sufficiency;  yet  when  the  very 
issue  to  be  determined  by  the  court  is,  whether  the  petition 
was  sufficient  to  give  jurisdiction,  such  issue  must  be  estab- 
lished by  evidence  as  competent  as  that  which  is  required  to 
establish  an  issue  in  any  other  proceeding.  In  the  absence  of 
any  statutory  declaration  respecting  the  character  of  the  proof 
by  which  any  fact  may  be  established  in  a  court  of  justice,  it 
must  be  established  in  accordance  with  the  common-law  rules 
of  evidence.  It  is  sometimes  provided  by  statute  that  in  pro- 
ceedings of  this  nature  the  act  of  the  board  of  supervisors 
shall  be  prima  facie  evidence  of  the  regularity  of  all  pro- 
ceedings prior  to  the  making  of  the  order,  as  was  the  case  in 
Damp  V.  Town  of  Dane,  29  Wis.  426,  and  also  in  In  the  Matter 
of  Kiernan,  62  N.  Y,  459.  The  effect  of  such  provision  is  to 
throw  the  burden  of  proof  upon  those  who  would  challenge 
the  sufficiency  of  the  petition.     In  all  cases  it  is  essential  that 
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there  be  proof  of  a  sufficient  petition,  inasmuch  as  without  it 
the  board  could  acquire  no  jurisdiction  to  act,  and  its  pro- 
ceedings would  be  absolutely  void.  In  the  absence  of  such 
statutory  provision,  however,  the  burden  of  proving  any  af- 
firmative allegation  is  upon  him  who  makes  it  (Code  Civ.  Proc, 
sec.  1869),  and  it  must  be  established  under  the  ordinary  rules 
of  evidence.  The  statute  in  the  present  case  is  silent  with 
reference  to  the  effect  as  evidence  of  the  action  of  the  board  of 
supervisors  upon  the  petition.  We  are  not  aware  of  any  statute 
which  gives  to  their  action  any  effect  as  evidence,  or  which 
makes  their  records  evidence  of  any  fact  other  than  the  cor- 
porate act  therein  recorded.  Their  records  can  be  competent 
evidence  of  only  such  matters  as  they  are  by  statute  author- 
ized to  make  matters  of  record.  The  statute  herein  does  not 
authorize  the  board  of  supervisors  to  enter  upon  their  records 
the  facts  which  give  them  jurisdiction  to  hear  the  petition  or 
any  evidence  of  such  facts,  and  the  entry  in  their  record  of 
such  facts  or  of  such  evidence  does  not  give  thereto  any  offi- 
cial sanction  or  right  of  recognition  more  than  any  other  mem- 
orandum that  may  have  been  made  by  their  clerk. 

In  People  v.  Hagar,  49  Cal.  232,  when  the  question  arose  in 
a  collateral  proceeding,  and  it  was  contended  that  the  certifi- 
cate by  the  commissioners  of  a  compliance  by  them  with  the 
requirements  of  the  statute  was  evidence  thereof,  the  court 
held  otherwise,  saying:  "Whatever  may  have  been  the  rule,  if 
the  statute  had  required  the  commissioners  to  state  in  their 
certificate  to  the  assessment  roll  that  they  had  jointly  viewed 
and  assessed  the  land,  it  is  clear  that  the  certificate  can  have 
no  such  conclusive  effect,  unless  it  was  incumbent  on  the  com- 
missioners to  certify  that  they  acted  jointly  in  viewing  and 
assessing  the  land.  But  as  the  statute  does  not  require  them 
to  state  that  fact  in  the  certificate,  their  having  voluntarily 
done  so  was  a  superfluous  act,  and  instead  of  being  conclusive 
of  the  fact  that  they  acted  jointly,  was  not  even  prima  facie 
evidence  of  it." 

It  was  held  in  Dean  v.  Davis,  51  Cal.  406,  that  in  a  col- 
lateral proceeding  the  regularity  of  the  proceedings  under 
which  the  district  had  been  organized  could  not  be  questioned, 
under  the  rule  that,  being  a  de  facto  corporation,  only  the 
state  could  take  advantage  of  any  irregularity  in  its  organiza- 
tion. In  Lent  v.  Tillson,  72  Cal.  422,  the  court,  however,  ques- 
tioned the  power  of  the  county  court  in  that  case  to  pass  upon 
the  questions  upon  which  its  jurisdiction  depended,  so  as  to 
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conclude  an  inquiry,  even  upon  a  collateral  attack;  and  in 
Kahn  v.  Supervisors,  79  Cal.  400,  the  court  said:  "  Nor  should 
this  jurisdiction  be  held  to  attach,  whatever  court  may  have 
ruled  that  the  petition  was  signed  by  a  majority,  when  in  fact 
it  was  signed  only  by  a  minority,  of  the  owners  designated  by 
the  statute."  The  cases  cited  on  behalf  of  the  respondent  in 
support  of  the  action  of  the  court  below  are  all  cases  in  which 
the  question  was  presented  in  a  collateral  proceeding.  In 
Humboldt  Co.  v.  Dinsmore,  75  Cal.  604,  it  was  admitted  that 
the  persons  who  signed  the  petition  were  freeholders.  After 
jurisdiction  had  once  been  obtained,  other  proceedings  subse- 
quent thereto  are  movements  within  the  jurisdiction,  and  can 
be  questioned  only  by  direct  attack,  but  the  fact  of  jurisdic- 
tion must  be  affirmatively  shown  whenever  that  is  the  issue  to 
be  determined. 

It  is  unnecessary,  however,  in  the  present  case,  to  determine 
what  would  be  the  rule  if  the  question  should  arise  in  a  pro- 
ceeding where  the  jurisdiction  would  be  collaterally  attacked. 
The  question  does  not  arise  collaterally  here.  The  corpora- 
tion has  itself  come  into  court  and  challenged  an  examination 
into  the  regularity  of  its  organization,  and  asks  the  court  to 
examine  "  each  and  all  of  the  proceedings  for  the  organization 
of  said  district."  Upon  such  a  proceeding  it  becomes  as  neces- 
sary for  it  to  establish  such  regularity,  and  to  give  evidence  of 
each  step  therein,  as  fully  as  if  its  acts  were  under  investiga- 
tion upon  a  writ  of  review,  or  as  if  the  state  were  by  quo  war- 
ranto questioning  its  right  to  exercise  the  franchise  of  a 
corporation.  In  such  a  case  it  is  incumbent  upon  it  to  make 
proof  of  every  step  required  by  statute  for  assuming  corporate 
powers:  High  on  Extraordinary  Legal  Remedies,  712,  716; 
Larke  v.  Crawford,  28  Mich.  88.  Upon  certiorari,  though  the 
inferior  tribunal  is  required  to  certify  only  matters  of  record, 
yet  if  the  jurisdictional  facts  do  not  appear  of  record,  it  must 
certify  *'  not  only  what  is  technically  denominated  the  record, 
but  such  facts,  or  the  evidence  of  them,  as  may  be  necessary 
to  determine  whatever  question  as  to  the  jurisdiction  of  the 
tribtinal  may  be  involved ":  Blair  v.  Hamilton,  32  Cal.  52; 
People  ex  rel.  v.  Board  of  Delegates,  14  Cal.  479;  Lowe  v.  Alex- 
ander, 15  Cal.  300.  The  object  of  the  act  in  question,  as  was 
said  in  Board  of  Directors  v.  Tregea,  88  Cal.  334,  is  for  the  pur- 
pose of  affording  to  investors  in  the  bonds  the  security  of  a 
judicial  determination  of  their  validity;  and  in  order  that  this 
may  have  the  eflFect  intended  by  the  legislature,  it  is  not  suffi- 
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cient  for  the  court  to  perform  the  mere  perfunctory  office  of  re- 
cording the  determination  of  the  board  of  supervisors  that  its 
proceedings  in  the  organization  of  the  district  were  regular. 
The  court  is  not  a  lit  de  justice  for  the  mere  purpose  of  enter- 
ing of  record  the  rescripts  of  the  board  of  supervisors,  and  giv- 
ing to  them  the  dignity  of  its  own  judgment. 

When  the  defendants  controverted  the  allegations  of  the 
petition,  that  the  irrigation  district  was  duly  organized,  it  be- 
became  necessary  for  the  petitioners  to  establish  at  the  trial 
the  facts  showing  that  it  had  been  duly  organized. 

Section  456  of  the  Code  of  Civil  Procedure  provides:  "  In 
pleading  a  judgment  or  other  determination  of  a  court,  officer, 
or  board,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  such  allegation  be  contro- 
verted, the  party  pleading  must  establish  on  the  trial  the  facts 
conferring  jurisdiction."  The  provision  in  the  act  in  question 
that  the  rules  of  pleading  and  practice  provided  by  the  Code 
of  Civil  Procedure  should  be  applicable  to  this  proceeding 
made  it  incumbent  upon  the  petitioner  to  establish  the  due 
oi*ganization  of  the  district  by  evidence  competent  therefor. 
We  are  not  aware  of  any  decision  in  this  state  in  which  it  has 
been  held  that  the  decision  of  an  inferior  board  upon  the  ques- 
tion of  its  own  jurisdiction  was  conclusive  on  a  collateral 
attack,  or  even  prima  facie  evidence  of  the  fact  in  a  direct  pro- 
ceeding. In  Litchfield  v.  Vernon,  41  N.  Y.  123,  the  legislature 
had  authorized  a  local  improvement  to  be  made  "  upon  appli- 
cation of  a  majority  of  the  owners  of  land  in  the  district  pro- 
posed to  be  assessed,  and  the  sufficiency  of  an  assessment 
therefor  was  afterwards  contested  in  the  courts.  Upon  the 
hearing  in  the  court  of  appeals,  that  court  used  the  following 
language:  "  This  brings  us  to  the  only  remaining  question  in 
the  case,  and  that  is,  whether  there  was  any  competent  evi- 
dence authorizing  a  finding  that  a  majority  of  the  owners  of 
land  within  the  territory  made  subject  to  assessment  made 
application  to  the  common  council,  requesting  them  to  make 
application  to  the  supreme  court  for  the  appointment  of  three 
commissioners,  as  provided  by  the  first  section  of  the  act  of 
1859.  The  act  itself  is  wholly  silent  as  to  how  this  essential 
fact  shall  be  proved.  The  right  of  the  common  council  to 
apply  for  the  appointment  of  the  commissioners  lies  at  the 
foundation  of  the  whole  proceeding.  Unless  this  right  existed, 
all  the  proceedings  in  appointing  the  commissioners,  and  sub- 
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sequent  thereto,  are  void.  This  right  depends  upon  the  ques- 
tion whether  a  majority  of  the  land-owners  petitioned  the 
common  council  to  proceed  under  the  act.  In  the  absence  of 
such  petition,  the  common  council  had  no  authority  in  the 
premises,  and  nothing  could  be  done  under  the  act.  The  act 
does  not  provide  for  the  determination  of  this  fact  by  the  com- 
mon council,  nor  by  the  special  term,  upon  the  presentation  of 
the  petition  for  the  appointment  of  the  commissioners.  The 
act,  being  silent  as  to  what  should  be  deemed  proof  of  the  fact 
that  a  majority  of  the  land-owners  petitioned  the  common 
council,  the  plaintiff  was  bound  to  prove  such  fact  by  com- 
petent common-law  evidence.  This  could  be  done  by  proof 
showing  who  were  the  owners  of  the  land  at  the  time  of  the 
passage  of  the  act,  and  that  a  majority  of  such  persons  peti- 
tioned the  common  council,  as  required  by  the  first  section  of 
the  act.  Neither  the  application  of -the  council  to  the  court, 
nor  the  aflSdavit  of  the  mayor  accompanying  such  application, 
was  evidence  of  this  fact  against  the  defendant:  Sharp  v.  Speir^ 
4  Hill,  76.  There  was  no  competent  evidence  of  this  fact  given 
upon  the  trial,  and  the  exception  to  the  finding  of  this  fact  by 
the  judge  was  well  taken." 

In  Thorn  v.  West  Chicago  Parle  Commissioners^  130  111.  594, 
the  same  question  was  presented.  The  statutes  of  Illinois 
provided  that  the  board  of  park  commissioners  might  take 
jurisdiction  over  certain  streets  upon  first  obtaining  the  con- 
sent, in  writing,  of  the  owners  of  a  majority  of  the  frontage  of 
the  lots  and  lands  abutting  thereon,  and  also  provided  for  a 
confirmation  of  any  assessment  made  therefor  by  the  circuit 
court,  upon  the  application  of  the  commissioners,  after  notice 
therefor  to  the  lot-owners.  At  the  hearing  of  the  application 
for  confirmation  of  the  assessment-roll  returned  by  the  com- 
missioners in  the  above  case,  the  commissioners  ofi'ered  a 
paper  purporting  to  be  the  petition  and  consent  of  the  abutting 
lot-owners,  and  showed  that  such  paper  came  from  the  files 
kept  by  the  board  of  commissioners,  and  was  the  written  con- 
sent acted  upon  by  the  board  in  adding  the  streets  for  the 
purpose  contemplated.  The  court  below,  upon  the  objection 
to  the  competency  of  this  evidence,  held  that  this  document 
made  a  prima  facie  case  for  the  commissioners,  and  cast  the 
burden  upon  the  objectors  to  show  that  it  was  not  the  written 
consent  of  the  property  owners,  as  it  purported  to  be.  Upon 
appeal,  however,  the  supreme  court  reversed  the  action  of  the 
court  below,  saying:  "  We  cannot  concur  in  the  holding  of  the 
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trial  court.  As  we  have  seen,  the  burden  was  on  the  park 
commissioners  to  show  affirmatively  the  jurisdictional  fact  of 
consent  by  the  owners  of  the  required  amount  of  frontage.  The 
evidence  in  respect  thereto  was,  we  think,  wholly  insufficient. 
Waiving  the  matter  of  proving  ownership  by  the  persons  pur- 
porting to  sign  the  paper  admitted  in  evidence,  it  is  not  shown 
that  a  sufficient  number  of  such  persons  signed  the  consent 
to  constitute  consent  by  the  owners  of  a  majority  of  the  abut- 
ting property.  The  only  person  introduced  who  testified  gen- 
erally to  the  execution  of  the  writing  testifies  that  he  procured 
the  signatures  of  most  of  the  signers,  but  not  all,  and  he  does 
not  testify,  except  in  a  few  instances,  either  as  to  those  he  did 
or  did  not  procure.  The  writing  here  ofl^ered  is  not  signed  by 
the  objectors,  and  we  are  aware  of  no  rule  by  which  it  was  ad- 
missible in  evidence  against  them,  without  proof  of  its  execu- 
tion, nor  is  the  consent  at  all  aided  by  the  fact  that  the  park 
commissioners  acted  upon  the  paper  introduced  in  evidence. 
While  the  park  commissioners  must,  in  the  first  instance,  pass 
upon  the  fact  of  consent  by  the  owners  of  abutting  property, 
and  determine  for  themselves  whether  those  owning  a  majority 
of  the  frontage  of  the  property  had  consented  to  their  appro- 
priation of  the  street  for  the  purposes  contemplated  by  the  act, 
such  determination  can  have  no  effect  when  their  jurisdiction 
is  challenged  in  endeavoring  to  carry  out  the  powers- conferred 
by  the  statute.  The  power  conferred  upon  the  park  board 
afiects  and  impairs  the  right  of  the  citizen,  and  may  encum- 
ber his  property  without  his  consent,  and  may  arbitrarily  im- 
pose onerous  burdens  for  which  there  is  no  relief  or  redress. 
The  legislature  has  interposed  the  safeguard  of  requiring  the 
consent  of  the  owners  of  more  than  one  half  of  the  property  to 
be  affected,  upon  the  presumption,  no  doubt,  that  what  will  be 
of  benefit  to  the  greater  portion  will  not  unduly  prejudice  the 
lesser  part,  and  when  the  commissioners  sought  confirmation 
of  their  assessment  upon  appellant's  property,  under  the  power 
conferred  by  the  statute,  it  was  incumbent  upon  them  to  show 
compliance  with  the  law,  by  which  alone  they  obtained  juris- 
diction to  impose  the  burden.  This  they  have  not  done  ": 
See  also  Pittsburg  v.  Walter,  69  Pa.  St.  365. 

5.  The  order  for  the  issuance  of  the  bonds  is,  that  eight 
hundred  and  fifty  thousand  dollars  be  issued,  and  that  the 
said  bonds  shall  be  payable  in  installments,  as  follows:  "At 
the  expiration  of  eleven  years,  not  less  than  five  per  cent  of 
said  bonds;  at  the  expiration  of  twelve  years,  not  less  than 
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six  per  cent  of  said  bonds,"  etc.  Section  15  of  the  statute 
provides:  "  Said  bonds  shall  be  payable  in  gold  coin  of  the 
United  States,  in  installments  as  follows,  to  wit:  At  the  expi- 
ration of  eleven  years,  not  less  than  five  per  cent  of  said 
bonds;  at  the  expiration  of  twelve  years,  not  less  than  six  per 
cent,"  etc.  In  Central  Irrigation  District  v.  De  Lapjie,  79  Cal. 
351,  the  form  of  the  bond  in  connection  with  this  provision  of 
the  statute  was  discussed.  It  was  there  held  that  the  bonds 
to  be  issued  should  be  in  such  form  that  each  bond  would  be 
payable  in  installments  of  such  percentage  in  each  year  as  is 
designated  in  the  statute,  and  that  an  order  making  that  per- 
centage of  the  entire  issue  of  the  bonds  payable  in  the  desig- 
nated years  would  not  be  a  compliance  with  the  statute.  In 
the  present  case,  if  five  per  cent  of  the  eight  hundred  and 
fifty  thousand  dollars  should  be  payable  at  the  expiration  of 
eleven  years,  and  the  board  of  directors  should  not  sell  or  dis- 
pose of  more  than  that  percentage  of  the  entire  issue  of  bonds, 
it  would  make  the  entire  amount  of  outstanding  bonds  pay- 
able at  the  expiration  of  eleven  years;  whereas  the  board  of 
directors,  under  section  22  of  the  act  in  question,  are  authoi- 
ized  at  the  expiration  of  ten  years  after  the  issuing  of  said 
bonds  to  levy  an  assessment  for  only  five  per  cent  of  the  prin- 
cipal of  the  whole  amount  of  bonds  then  outstanding. 

This  provision  in  the  order  does  not,  however,  affect  the 
substance  of  the  order  for  the  issuance  of  the  bonds,  but 
merely  the  form  in  which  the  bonds  are  to  be  issued,  and  does 
not  itself  invalidate  the  proceedings  had  by  the  district  for 
the  issuance  of  the  bonds.  The  district  voted  for  the  issuance 
of  bonds  to  the  amount  of  eight  hundred  and  fifty  thousand 
dollars,  to  be  issued  in  accordance  with  the  provisions  of  the 
statute.  The  manner  in  which  those  bonds  were  to  be  issued 
is  prescribed  by  the  statute,  and  can  be  followed  by  the  board 
whenever  their  issuance  becomes  necessary.  The  court,  how- 
ever, instead  of  approving  and  confirming  this  order,  should 
have  limited  its  order  of  confirmation  to  that  portion  thereof 
which  designated  the  amount  of  the  bonds  to  be  issued,  leav- 
ing to  the  board  itself  the  duty  of  preparing  the  bonds  in  the 
form  required  by  the  statute. 

6.  In  its  decree,  the  court,  after  determining  the  legality 
and  validity  of  the  proceedings,  added  thereto  the  following: 
**  And  it  is  further  ordered,  adjudged,  and  decreed  that  all 
persons,  and  each  and  every  person,  interested  in  the  organi- 
zation of  said  irrigation  district,  save  and  except  the  appel- 
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lants  herein,  be  forever  debarred  and  precluded  from  disputing, 
denying,  or  disclaiming  any  fact  or  facts  relating  to  the  organ- 
ization of  the  said  district,  or  providing  for  and  authorizing 
the  issue  and  sale  of  the  bonds  of  said  district,  which  might 
by  them  have  been  denied,  questioned,  or  disputed  in  this  pro- 
ceeding." 

This  portion  of  its  judgment  was  unauthorized.  The  stat- 
ute does  not  confer  upon  the  court  any  power  or  jurisdiction 
to  do  more  than  "  examine  and  determine  the  legality  and  va- 
lidity of,  and  approve  and  confirm,"  the  proceedings  had 
under  said  act.  What  the  effect  of  its  determination  and 
judgment  may  be  is  to  be  determined  by  the  court  in  which  it 
shall  at  any  time  hereafter  be  offered  in  evidence.  The  stat- 
ute makes  no  provision  for  including  therein  an  injunction 
against  those  who  may  not  have  seen  fit  to  question  its  action 
in  this  proceeding,  and  against  whom  there  has  been  no  ser- 
vice, except  by  the  publication  of  the  notice  directed  by  the 
court.  If  by  virtue  of  such  inaction  on  their  part  they  should 
be  hereafter  precluded  or  estopped  from  questioning  the  suffi- 
ciency of  the  action  of  the  court  in  this  proceeding,  that  ques- 
tion must  be  determined  by  the  court  in  which  any  attempt 
may  be  made  to  avoid  the  effect  of  the  judgment  herein. 

For  the  error  committed  by  the  court  in  admitting  evidence 
as  hereinbefore  stated,  the  judgment  is  reversed. 

Beatty,  C.  J.  Until  the  filing  of  the  supplemental  briefs 
in  this  case,  I  had  supposed  that  the  constitutionality  of  the 
statute  commonly  known  as  the  Wright  act  has  been  defi- 
nitely settled  by  the  decision  of  this  court  in  the  case  of  7\tr- 
lock  Irrigation  Dist.  v.  Williams,  76  Cal.  360,  in  which  I  was 
one  of  the  counsel  employed  to  defend  the  validity  of  the  act. 
I  therefore  sat  at  the  hearing  of  this  case  with  the  expectation 
of  participating  in  its  decision,  but  on  becoming  aware  of  the 
fact  that  the  constitutionality  of  the  law  was  again  seriously 
drawn  in  question  upon  all  the  grounds  formerly  taken,  and 
upon  several  others,  I  concluded  that  although  I  might  not 
be  disqualified  in  a  strict  sense  in  this  particular  case,  I  could 
not  with  perfect  propriety  take  part  in  deciding  it,  and  for 
that  reason  express  no  opinion. 

A  petition  for  a  rehearing  having  been  filed,  the  following 
opinion  was  rendered  thereon  on  the  13th  of  January,  1892:  — 

The  Court.  In  their  petition  for  a  rehearing,  appellants 
have  called  attention  to  the  fact  that  in  the  opinion  hereto" 
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fore  rendered  the  court  has  failed  to  pass  upon  two  proposi- 
tions urged  by  them  in  their  appeal,  and  request  that  if,  in  the 
opinion  of  the  court,  these  propositions  are  untenable,  it  be  so 
stated,  in  order  that  there  may  be  no  occasion  for  another 
appeal  in  which  to  present  thera  for  consideration. 

It  does  not  follow  from  the  fact  that  the  propositions  were 
not  discussed  in  the  former  opinion  that  they  were  not  fully 
considered.  Because  each  proposition  urged  in  the  briefs  of 
an  appellant  is  not  taken  up  and  discussed  seriatim,  it  does 
not  follow  that  they  have  not  all  received  due  consideration. 
A  due  regard  for  the  amount  of  business  before  the  court,  and 
the  time  allowed  for  its  disposition,  compels  us  to  limit  the 
opinions  in  the  several  cases  to  such  principles  and  rules  of 
law  as  will  be  a  guide  to  the  courts  below  in  disposing  of  the 
case  upon  its  return,  and  a  rule  of  action  for  the  citizens  of 
the  state  in  their  subsequent  transactions. 

The  proposition  again  called  to  our  notice  by  the  appellants 
in  their  petition  for  a  rehearing,  that  the  act  in  question  is  in 
violation  of  the  provision  of  article  11,  section  18,  of  the  con- 
stitution, prohibiting  certain  public  corporations  from  incur- 
ring indebtedness  *'  without  the  assent  of  two  thirds  of  the 
qualified  electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,"  cannot  be  maintained.  This  prohibition  in  the 
constitution  is  limited  to  the  public  corporations  enumerated 
in  that  section,  viz.,  "  county,  city,  town,  township,  board  of 
education,  or  school  district,"  and,  under  familiar  rules  of 
construction,  cannot  be  extended  to  any  other  public  corpora- 
tion. Many  of  the  sections  of  this  article  of  the  constitution 
include  in  their  provisions  "any  public  or  municipal  corpora- 
tion" (sees.  10,  12,  16),  while  the  provisions  of  section  19  are 
limited  to  a  "city,"  and  of  section  11,  to  a  "  county,  city,  town, 
or  township."  In  view  of  the  fact  that  different  provisions 
are  made  in  the  constitution  for  diflFerent  classes  of  public 
corporations,  it  must  be  held  that  the  prohibition  in  section 
19  is  limited  to  the  corporations  which  are  therein  designated. 
For  such  other  corporations  for  municipal  purposes  as  under 
the  provisions  of  section  6  the  legislature  might  by  general 
laws  authorize  to  be  incorporated,  the  constitution  has  left  to 
the  legislature  power  to  provide  the  terms  and  conditions  upon 
which  an  indebtedness  may  be  created,  as  well  as  its  amount. 
At  the  time  that  the  constitution  was  framed  and  adopted, 
there  were  many  other  public  corporations  in  the  state,  such 
as  reclamation  and  irrigation  districts,  that  had  been  organ- 
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ized  for  many  years,  and  if  it  had  been  the  intention  to  sub- 
ject all  such  corporations  to  the  prohibition,  we  must  conclude 
that  express  language  therefor  would  have  been  inserted  in 
the  constitution.  The  case  of  Harshman  v.  Bates  Co.y  92  U.  S. 
569,  cited  by  the  appellants,  is  inapplicable.  The  constitu- 
tion of  Missouri  had  required  the  assent  of  two  thirds  of  the 
qualified  electors  of  a  "  county,  city,  or  town,"  as  a  prerequi- 
site to  a  subscription  for  building  a  railroad,  and  it  was  held 
that  the  legislature  could  not  confer  authority  upon  a  "  town- 
ship" to  vote  a  credit  for  such  subscription;  that  while 
counties,  cities,  and  towns  had  a  corporate  character  and  or- 
ganization, a  township  was  only  a  geographical  division  of 
the  county;  and  that  the  provision  of  the  constitution  prohib- 
iting a  county  from  voting  such  credit  could  not  be  evaded  by 
authorizing  the  several  geographical  subdivisions  of  the  county 
to  vote  such  credit. 

The  fact  that  the  town  of  Madera  is  included  within  the 
boundaries  of  the  Madera  Irrigation  District  neither  renders 
the  act  unconstitutional  nor  invalidates  the  organization  of 
the  district.  This  principle  was  discussed  and  was  sustained 
in  Board  of  Directors  v.  Tregea,  88  Cal.  334.  The  objection 
that  the  land  within  a  town  or  city  cannot  be  benefited  by  a 
system  of  irrigation,  and  therefore  cannot  be  taxed  for  such 
improvement,  proceeds  upon  an  erroneous  view  of  the  power 
of  taxation.  While  the  benefit  to  the  land  is  assumed  as  the 
basis  of  the  assessment,  still,  as  was  said  in  Lent  v.  Tillson,  72 
Cal.  428,  such  benefit  is  not  the  source  of  the  power.  Even 
though  the  land  is  not  susceptible  of  irrigation,  yet  it  may  be 
benefited  by  the  improvement,  and  should  bear  its  proportion 
of  the  burden,  upon  the  same  principle  that  land  in  a  city 
which  can  make  no  use  of  a  sewer  or  other  street  improvement 
is  nevertheless  deemed  to  receive  a  benefit  from  its  construc- 
tion, and  is  required  to  pay  a  portion  of  its  cost.  The  object 
of  the  act  is  the  improvement  of  the  district  as  an  entirety, 
and  the  extent  of  the  district,  as  well  as  the  lands  to  be  in- 
cluded therein,  has  been  left  to  be  determined  by  the  discre- 
tion of  the  board  of  supervisors.  Whether  they  have  properly 
or  improperly  exercised  such  discretion  cannot  be  investigated 
by  the  courts.  The  act  cannot  be  declared  unconstitutional 
by  reason  of  any  improper  exercise  of  such  discretion.  Neither 
is  it  in  violation  of  the  constitution  to  incorporate  into  such 
district  a  town  or  city  that  has  been  incorporated  for  other 
municipal  purposes.     A  system  of  irrigation  contemplated  by 
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the  act  in  question  cannot  be  considered  as  a  "  municipal  pur- 
pose "  within  the  scope  of  the  organization  of  a  city  or  town, 
and  there  can  be  no  conflict  between  a  corporation  organized 
under  the  act  to  produce  a  system  of  irrigation  within  the  dis- 
trict, and  the  municipal  incorporation  of  the  town  of  Madera. 
A  water  supply  for  the  two  corporations  is  distinct  and  for 
different  purposes.  The  liability  of  the  inhabitants  of  the 
town  of  Madera  for  the  bonded  indebtedness  of  the  Madera 
Irrigation  District,  as  well  as  for  that  of  their  own  munici- 
pality, does  not  impair  the  validity  of  the  organization  of  the 
district.  It  is  a  liability  of  the  same  character  as  rests  upon 
the  inhabitants  of  any  town  for  its  proportion  of  all  the  in- 
debtedness of  the  county  within  which  it  is  situated. 
Rehearing  denied.  

Leotslaturb  —  Power  or.  —  The  power  of  the  legislatiire  to  enact' laws  is 
restricted  or  limited  only  where  so  expressly  provided  by  the  conatitation: 
People  V.  Seymour,  16  Cal.  332;  76  Am.  Dec.  521,  and  extended  note;  Thorpe 
V.  Rutland  etc  R.  R.  Co.,  27  Vt  140;  62  Am.  Dec.  625,  and  extended  note. 

Statutes  —  Local  Laws. — A  public  local  law,  if  it  operates  nniformly, 
and  subjects  all  persons  who  come  within  the  defined  locality  to  its  provis- 
ions, is  valid:  State  v.  Moore,  104  N.  C.  714;  17  Am.  St  Rep.  696,  and  note; 
note  to  Allen  v.  Pioneer  Press  Co.,  12  Am.  St.  Rep.  716. 

Leqislatitrb  —  DiscKETioN  OF.  —  The  legislature  may  pass  such  laws  as  in 
its  discretion  are  wholesome  and  for  the  public  good:  State  v.  Moore,  104 
N.  C.  714;  17  Am.  St.  Rep.  696,  and  note. 

LEGISLATXmE  —  ReVIEW  OV  DISCRETION  BY  JUDICIAL  TRIBUNAL.  —  Where 
the  legislature  has  declared  that  the  drainage  of  wet  lands  is  of  public  bene* 
fit,  nothing  is  left  to  the  local  tribunal  but  to  decide  whether  a  particular 
ditch  is  of  public  utility,  and  conducive  to  the  public  welfare,  and  if  such 
ditch  will  drain  any  considerable  body  of  wet  lands  it  is  of  public  utility 
and  benefit:  Zigler  v.  Menges,  121  Ind.  99;  16  Am.  St.  Rep.  357,  and  extended 
note  on  the  power  of  the  legislature  to  impose  taxes  and  assessments  for 
local  benefit. 

Legislature — Dblboation  of  Authoritt  to  Municipal  CoRPORATiONSt 
See  note  to  Newgass  v.  City  of  New  Orleans,  21  Am.  St.  Rep.  373.     Th« 
legislature  may  establish  municipal  corporations,  and  delegate  to  them  any 
local  power  which  it  may  constitutionally  exercise:  City  qfLexingUm  r.  Me-. 
Quillan,  9  Dana,  513;  35  Am.  Deo.  159. 

Constitutions  —  Due  Process  of  Law  —  What  is.  —  Due  process  of  law 
is  the  right  to  a  trial  according  to  process  and  proceedings  of  common  law, 
through  courts  of  justice:  Rison  ▼.  Farr,  24  Ark.  161;  87  Am.  Dec  61^  and 
note;  Ex  parU  Grace,  12  Iowa,  208;  79  Am.  Deo.  529,  and  nota. 
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[Ih  Bakk.] 

DuNLAP  V,  Steers. 

[92  Califobkia,  844.] 

JusoMRin'  BY  Dkfattlt  Obtained  by  Fraud  —  Eqititablk  Relibf.  —  A 
jadgment  by  default  quieting  title,  obtained  upon  service  of  summons  by 
publication,  will  be  set  aside  in  equity,  when  it  appears  that  the  com- 
plainant had  no  knowledge  of  the  pendency  of  the  former  action  or  ot 
the  rendition  of  judgment  therein  until  more  than  one  year  after  its  date, 
that  he  was  the  owner  of  the  land  in  dispute,  and  that  the  defendant  in 
equity  knew  that  the  allegations  in  his  complaint  in  the  former  action 
were  false,  and  that  he  secured  an  order  for  service  of  summons  by  pub- 
lication  by  means  of  a  false  affidavit. 

JuDOHENTS. — Equitable  Relief  is  Gkantbd  whebb,  bt  Accident,  Mis- 
take, Fraud,  ob  Otherwise,  a  party  has  obtained  an  unfair  advantage 
in  proceedings  in  a  court  of  law,  without  negligence  on  the  part  of  the 
adverse  party,  and  which  must  necessarily  make  that  court  an  instra- 
ment  of  injustice  unless  the  advantage  thus  gained  is  restrained. 

Judgments  Obtained  by  Fraud  —  False  Affidavit  —  Equitable  Re- 
lief. —  The  presentation  of  a  willfully  false  affidavit,  for  the  purpose  of 
obtaining  an  order  for  service  of  summons  by  publication,  is  an  act  of 
fraud  upon  the  court;  and  when  the  judgment  which  rests  upon  such 
service  is  itself  unconscionable,  and  was  obtained  without  the  knowledge 
of  the  defendant  therein,  it  will  be  set  aside  in  equity. 

Judgments  Obtained  by  Fraud  as  Res  Judicata. — Fraud  in  obtaining 
a  judgment  is  not  concluded  thereby,  when  the  defendant  therein  had 
no  knowledge  of  the  pendency  of  the  action,  could  not  have  protected 
his  rights  therein,  and  his  failure  to  defend  was  not  a  negligent  omission 
on  his  part.     In  such  case  he  is  entitled  to  equitable  relief. 

WelU,  Guthrie^  and  Lee,  for  the  appellant. 

Chapman  and  Hendrickj  for  the  respondent, 

De  Haven,  J.  The  action  is  one  in  equity,  and  is,  in  effect, 
to  set  aside  a  former  judgment  between  the  parties,  wherein 
the  alleged  title  of  the  defendant  herein  to  the  land  described 
in  the  complaint  was  quieted  as  against  all  claims  of  the  pres- 
ent plaintiff.  The  findings  of  the  court  below  show  that  this 
judgment  was  obtained  by  default,  and  upon  a  service  of  the 
summons  therein  by  publication,  and  that  the  present  plaintiff 
had  no  knowledge  of  the  pendency  of  that  action,  or  of  the 
rendition  of  said  judgment,  until  more  than  one  year  after  its 
date.  The  court  also  finds,  and  the  evidence  is  sufficient  to 
sustain  these  findings,  that  in  point  of  fact  the  plaintiff  here 
was  the  owner  of  the  property  involved  in  that  action,  and 
that  not  only  was  the  defendant  here  without  title,  but  that 
he  knew  that  the  allegations  of  the  complaint  filed  by  him  for 
the  purpose  of  obtaining  the  judgment  referred  to  were  wholly 
false.     The  question  therefore  presented  is,  whether  a  judg- 
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ment  thus  obtained  is  beyond  the  reach  of  successful  attack  in 
a  court  of  equity.  The  legal  effect  of  this  judgment,  if  per- 
mitted to  stand,  is  to  divest  plaintiff  of  all  title  to  his  property, 
in  favor  of  one  who  has  succeeded,  by  a  compliance  with  the 
mere  forms  of  law,  in  obtaining  such  judgment,  and  that,  too, 
without  the  knowledge  of  plaintiff,  and  therefore  when  it  was 
morally  impossible  for  him  to  defeat  it.  We  think  the  plain- 
tiff is  entitled  to  the  relief  which  he  asks,  not  only  upon 
authority,  but  upon  the  plainest  principles  of  justice.  "  In 
general,  it  may  be  stated  that  in  all  cases  where,  by  accident, 
or  mistake,  or  fraud,  or  otherwise,  a  party  has  an  unfair  ad- 
vantage in  proceedings  in  a  court  of  law,  which  must  neces- 
sarily make  that  court  an  instrument  of  injustice,  and  it  is 
therefore  against  conscience  that  he  should  use  that  advantage, 
a  court  of  equity  will  interfere,  and  restrain  him  from  using 
the  advantage  which  he  has  thus  improperly  gained":  Story's 
Eq.  Jur.,  sec.  885.  In  order  to  justify  the  application  of  this 
rule,  it  must  appear  not  only  that  the  judgment  against  which 
relief  is  sought  is  unjust  and  unconscionable  in  itself,  but  that 
the  person  against  whom  it  was  rendered  was  not  guilty  of 
negligence  in  omitting  to  make  his  defense  in  the  original  ac- 
tion. The  facts  as  found  by  the  court  below  bring  this  case 
fully  and  clearly  within  the  operation  of  the  rule  of  equity 
just  cited.  In  the  first  place,  the  defendant  practiced  a  fraud 
upon  the  court  as  well  as  upon  the  present  plaintiff,  in  procur- 
ing the  order  for  the  publication  of  the  summons  in  the  action 
referred  to.  Under  section  412  of  the  Code  of  Civil  Procedure, 
a  plaintiff  is  entitled,  under  certain  circumstances,  to  procure 
such  an  order;  but  in  order  to  be  so  entitled,  he  is  required  by 
that  section  to  first  present  to  the  court  or  judge,  either  in  the 
form  of  a  verified  complaint  or  an  affidavit,  a  statement  of 
facts  showing  that  a  cause  of  action  exists  in  his  favor  against 
the  defendant.  Such  an  affidavit  was  presented  by  the  de- 
fendant here  in  the  action  which  resulted  in  the  judgment  now 
sought  to  be  set  aside,  but  it  necessarily  results  from  the  find- 
ings of  the  court  that  not  only  was  the  defendant's  affidavit 
false  in  this  respect,  but  that  he  knew  that  it  was  false.  An 
affidavit  of  this  character  is  always  ex  parte.  The  absent  de- 
fendant is  not  present  to  impeach  it,  and  if  it  is  sufficient  in 
form,  the  court  cannot  disregard  it,  but  is  compelled  to  accept 
its  statements  as  true,  and  make  the  order  which  is  demanded. 
Under  such  circumstances,  a  plaintiff  who  seeks  to  avail  him- 
self of  the  statutory  mode  for  a  constructive  service  of  summons 
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must  exercise  good  faith  in  his  representations  to  the  court  or 
judge.  He  must  at  least  believe  that  the  affidavit  which  he 
presents  is  true.  The  presentation  of  a  willfully  false  affidavit 
for  the  purpose  of  obtaining  an  order  for  service  of  the  sum- 
mons for  publication  is  itself  an  act  of  fraud;  and  when  the 
judgment  which  rests  upon  it  is  itself  unconscionable,  and  was 
obtained  without  the  knowledge  of  the  defendant  therein,  it 
should  be  set  aside. 

It  is  claimed,  however,  that  the  fraud  here  complained  of  is 
concluded  by  the  judgment  itself;  that  whether  the  defend- 
ant had  a  good  title  to  the  land  in  controversy  was  the  very 
matter  involved  in  the  former  action,  and  the  judgment  therein 
is  conclusive  upon  the  plaintiff;  and  in  support  of  that,  the 
case  of  United  States  v.  Throckmorton^  98  U.  S.  61,  and  other 
similar  cases,  are  cited.  But  the  rule  there  announced  is  only 
applicable  where  the  former  judgment  was  the  result  of  a  trial 
between  the  parties,  or  where  the  one  against  whom  the  judg- 
ment was  rendered  had  actual  notice  of  the  pendency  of  the 
action,  and  neglected  to  submit  his  proofs.  The  case  just 
mentioned  was  one  in  which  a  retrial  of  an  action  which  had 
been  once  fully  tried  was  asked,  and  can  have  no  kind  of 
bearing  here,  where  the  plaintiff  never  had  his  day  in  court, 
or  any  opportunity  to  make  his  defense  to  the  false  and  fraud- 
ulent claim  upon  which  the  judgment  against  him  was  based. 
Not  having  any  knowledge  of  the  pendency  of  that  action,  it 
was  an  absolute  impossibility  for  him  to  protect  his  rights 
therein,  and  his  failure  to  defend  was  not  a  negligent  omission 
on  his  part.  It  is  this  difference  in  the  facts  which  brings  the 
plaintiff  here  within  the  protection  of  the  exception  to  the  gen- 
eral rule  which  was  acted  upon  in  United  States  v.  Throck- 
morion,  98  U.  S.  61,  and  the  existence  of  which  exception  was 
not  only  admitted  in  the  opinion  of  the  court  in  that  case,  but 
was  afterwards  applied  in  United  States  v.  Minor,  114  U.  S. 
233.  In  the  case  of  Adams  v.  Secor,  6  Kan.  542,  it  was  held 
by  the  supreme  court  of  that  state  that  a  judgment  based  upon 
a  false  and  fraudulent  claim  should  be  set  aside,  where  the 
defendant  therein  had  only  been  served  by  publication,  and 
did  not  have  actual  notice  of  the  pendency  of  the  action.  In 
Tomkins  v.  Tomkins,  11  N.  J.  Eq.  512,  the  court,  while  refusing 
relief  upon  the  facts  before  it,  recognized  the  justice  of  reliev- 
ing a  defendant  from  an  unjust  judgment  obtained  without 
his  knowledge.  It  is  there  said:  "The  usual  ground  upon 
which  a  court  of  equity  refuses  to  interfere  with  a  judgment 
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is,  because  the  defendant  should  have  protected  himself  ia  the 
court  where  the  judgment  was  obtained.  In  a  case  like  the 
present,  of  foreign  attachment,  where  the  proceeding  is  in  rem, 
and  the  judgment  is  obtained  without  the  knowledge  of  the 
defendant,  and  the  proceedings  are  all  necessarily  ex  parte,  it 
would  be  hard  indeed  if  this  court  could  not  interpose  to  pro- 
tect a  party  against  the  fraud  of  the  plaintiff.  The  propriety 
of  this  court's  interfering  in  such  cases  is  too  obvious  to  require 
its  vindication."  In  the  case  of  Irvine  v.  Leyh,  102  Mo.  200,  the 
supreme  court  of  Missouri  state  what  we  deem  the  true  rule 
to  be  applied  here.  After  referring  to  the  case  of  United  States 
v.  Throckmorton,  98  U.  S.  61,  and  other  cases  following  it,  the 
court  say;  "The  principle  thus  so  strongly  stated  in  the  cases 
cited  proceeds  upon  the  ground  that  the  party  had  an  oppor- 
tunity to  appear  and  interpose  the  defense  in  the  suit  in  which 
the  judgment  complained  of  was  rendered.  The  cases  before 
cited  are  those  in  which  the  defendant  in  the  first  suit  appeared, 
or  had  actual  notice  of  the  suit,  and  might  have  interposed  the 
fraud  as  a  defense.  In  all  such  cases  the  issues  made  by  the 
pleading,  or  which  might  have  been  made,  are  justly  regarded 
as  settled  and  merged  in  the  judgment,  leaving  collateral 
matters  only  open  to  investigation.  But  in  our  opinion,  the 
rule  of  the  cases  cited  cannot  be  applied  in  all  of  its  strictness 
to  a  case  where  the  defendant  has  been  brought  in  by  news- 
paper notice  only,  and  had  no  actual  notice  of  the  suit,  and 
as  a  consequence,  had  no  real  opportunity  to  defend.  The 
rule  must  be  applied  to  those  cases  where  the  reason  upon 
which  it  is  founded  admits  of  its  application.  But  to  entitle 
the  plaintiffs  to  the  relief  which  they  asked  and  procured  in 
the  case,  it  is  not  enough  for  them  to  simply  show  that  Leyh 
had  no  valid  cause  of  action  against  them.  They  must  at 
least  show  that  the  claim  was  founded  upon  or  conceived  in 
fraud,  and  that  the  machinery  of  the  law  was  resorted  to  for 
the  purpose  of  enforcing  what  was  known  to  be  a  fraudulent 
demand."  The  facts  found  by  the  court  here  fully  satisfy  the 
rule  as  held  in  the  case  just  cited.  That  rule,  it  seems  to  us 
gives  to  one  obtaining  a  judgment  against  another  without  a 
trial,  and  without  his  knowledge,  suflScient  protection.  Its 
application  to  the  facts  of  this  case  must  result  in  an  affirm- 
ance of  the  order  appealed  from. 

Appeal  from  judgment  dismissed;  order  denying  motion  for 
new  trial  affirmed. 
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Beatty,  C.  J.,  concurring.  I  concur.  It  appears  that  Dun- 
lap  was,  without  any  fault  of  his  own,  deprived  of  the  oppor- 
tunity of  interposing  a  perfect  defense  to  the  action  of  Stesre 
V.  Dunlap;  and  it  is  alleged  in  the  complaint  herein,  and 
found  by  the  court,  not  only  that  the  allegations  of  the  com- 
plaint in  the  former  action  were  untrue,  but  that  Steere  at  the 
time  knew  they  were  false.  The  evidence  is  sufficient  to  sus- 
tain this  finding,  at  least  so  far  as  the  complaint  in  the  former 
action  counted  upon  a  title  by  prescription;  but  there  is  noth- 
ing to  show  that  Steere  in  fact  knew  that  his  tax  title  wag 
void,  though  such  knowledge  is  by  the  law  imputed  to  him. 
The  case,  then,  presents  these  features:  Steere  sues  Dunlap 
upon  a  claim  which  he  knows  to  be  false.  He  obtains  an  order 
for  publication  of  summons,  based  upon  the  two  grounds  that 
Dunlap  has  departed  from  the  state,  and  cannot,  after  due 
diligence,  be  found  within  the  state.  His  affidavit  is  in  itself 
sufficient  to  justify  a  finding  that  these  grounds  exist;  and  a 
judgment  entered  upon  Dunlap's  default,  after  publication  of 
summons,  is  not  void,  and  cannot  be  set  aside  upon  motion, 
unless  the  motion  is  made  within  a  year:  Code  Civ.  Proc,  sec. 
463.  Can  it,  then,  be  annulled  by  suit  in  equity  after  the 
year?  I  think  it  clear,  on  principle,  that  in  a  case  where  no 
rights  of  innocent  third  parties  are  involved,  a  judgment  so 
obtained  ought  to  be  set  aside,  upon  the  ground  that  it  was 
fraudulently  obtained;  the  fraud  consisting  in  taking  a  default 
judgment  upon  a  claim  made  in  bad  faith  against  a  defend- 
ant, who,  without  any  fault  on  his  part,  is  prevented  from  in- 
terposing a  perfect  defense.  The  findings  of  the  superior  court, 
therefore,  which  are  supported  by  the  evidence,  are  themselves 
sufficient  to  support  the  judgment;  and  the  order  denying  de- 
fendant's motion  for  a  new  trial  should  be  affirmed. 


Supreme  Court  Commissioner  Vaaclief  prepared  an  opinion  in  Department 
in  this  case,  which  was  rejected  by  the  court  in  Bank,  and  the  foregoing  opin- 
ion adopted  in  lieu  thereof. 

In  the  opinion  prepared  by  Judge  Vanclief,  he  stated  that  the  purpose  of 
the  action  was  to  annul  a  former  judgment  of  the  same  court  between  the  same 
parties,  as  to  the  same  lots,  and  to  enjoin  its  execution.  He  also  stated  that 
the  court  below  found  that  said  judgment  was  obtained  by  default  upon  ser- 
vice of  summons  by  publication  as  required  by  law;  that  the  affidavit  upon 
which  the  order  for  the  publication  of  said  summons  was  procured  was  defect- 
ive and  untrue  in  stating  that  the  present  plaintifiF,  Dunlap,  had  dt-parted 
from  the  state,  and  that,  after  due  diligence,  he  could  not  be  found  therein. 
Judge  Vanclief  was  of  opinion  that  the  findings  of  the  court  below  were  not 
justified  by  the  evidence.     He  said:  "The  only  evidence  to  sustain  this  find- 
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ing  is  the  testimony  of  the  plaintiff,  Dunlap,  to  the  effect  that  although  h« 
departed  from  this  state  in  1879,  he  returned  to  Inyo  County,  in  this  state, 
in  the  spring  of  1881,  where  he  openly  and  publicly  resided  and  worked  as 
a  miner  and  farmer  from  that  time  until  1887;  that  he  never,  during  that 
time,  saw  the  newspaper  in  which  the  summons  was  published,  nor  had  any 
actual  notice  of  the  publication  of  summons,  or  of  the  pendency  of  the  former 
suit;  that  he  left  Mr.  Boyce  in  charge  of  the  lots  when  he  departed  from  the 
state,  but  did  not  inform  Boyce  that  he  intended  to  leave,  or  where  he  was 
going;  and  that  he  never  communicated  with  Boyce  or  any  other  person  ia 
Los  Angeles  County  during  his  absence,  until  1887.  This  testimony  has  no 
tendency  to  prove  that  the  affidavit  was  not  made  in  good  faith.  The  aflB- 
davit  is  sufficient  to  show  that,  'after  due  diligence,' Dunlap  could  not  be 
found  'within  the  state.'  This,  with  the  other  facts  therein  stated,  justified 
the  order  of  publication:  Code  Civ.  Proc,  sec.  412;  Forbes  v.  Hyde,  31  Cal. 
348;  Liyarc  v.  California  Southern  R.  R.  Co.,  76  Cal.  610.  The  publication 
of  the  summons  according  to  the  order  was  service  of  it  upon  the  defendant, 
having  the  same  effect  as  if  served  by  either  of  the  other  modes  prescribed  by 
the  code  (Code  Civ.  Proc,  sees.  413,  416),  except  that  in  case  of  service  by 
publication  alone,  the  defendant,  on  a  proper  showing,  may  be  allowed  to 
answer  to  the  merits  of  the  action  at  any  time  within  one  year  after  the  ren- 
dition of  the  judgment:  Code  Civ.  Proc,  sec.  473.  After  the  expiration  of 
one  year,  the  judgment  by  default,  upon  service  of  summons  by  publication, 
is  just  as  conclusive  as  if  it  had  been  rendered  upon  personal  service,  and 
will  not  be  opened  or  set  aside  by  a  court  of  equity,  except  on  the  ground  of 
fraud,  accident,  mistalie,  or  surprise,  by  which,  without  any  fault  or  negli- 
gence on  his  part,  the  defendant  was  prevented  from  making  a  meritorious 
defense:  United  States  v.  Throckmorton,  98  U.  S.  68;  Zellerbach  v.  Allenberg, 
67  Cal.  298;  Amador  G.  dk  M.  Co.  v.  Mitchell,  59  Cal.  179;  Mastich  v.  Thorpe 
29  Cal.  448;  Boston  v.  Haynea,  33  Cal.  32;  Phelps  v.  Peabody,  7  Cal.  52. 
Upon  a  sufficient  affidavit,  the  court  found  and  determined  that  the  defend- 
ant in  the  former  action  could  not,  'after  due  diligence,  be  found  within  tha 
state,'  and  so  recited  in  the  order  of  publication.  This  judicial  determina- 
tion of  the  fact  is  conclusive  as  against  the  mere  testimony  of  the  plaintifiF 
that  he  was  in  Inyo  County,  in  this  state,  at  the  time  the  former  action  was 
commenced,  and  when  the  order  of  publication  was  made,  and  that,  in  his 
opinion,  personal  service  might  have  been  made  upon  him  there  by  the  exer- 
cise of  due  diligence.  There  is  no  pretense  that  the  plaintiff  in  the  former 
action  knew  or  had  any  reason  to  believe  that  the  defendant  was  in  Inyo 
County,  Nor  is  there  any  evidence  tending  to  prove  that  the  acts  of  dili- 
gence stated  in  the  affidavit  were  not  performed,  or  to  show  fraud  or  bad 
faith  on  the  part  of  the  plaintiff  in  that  action  in  procuring  the  order  of  pub- 
lication. Nor  is  there  any  averment  or  evidence  of  any  mistake,  accident, 
or  surprise,  in  the  legal  sense  of  those  terms,  by  which  the  plaintiff  herein, 
without  fault  or  negligence  on  his  part,  was  prevented  from  making  his  de- 
fense in  the  former  action.  That  service  of  summons  by  publication  is  proper 
in  an  action  to  quiet  title  to  land  in  this  state  was  expressly  decided  in  the 
late  case  of  Perkins  v.  Wakeham,  86  Cal.  580;  21  Am.  St.  Rep.  67.  It  follows 
that,  for  aught  that  appears  by  the  record  in  this  case,  the  former  judgment 
is  conclusive  evidence  that  the  appellant  is  the  owner  of  the  lots  in  question, 
and  that  the  findings  of  the  trial  court  to  the  contrary  are  not  justified  by 
the  evidence.  I  think  the  appeal  from  the  judgment  should  be  dismissed,, 
that  the  order  denying  a  new  trial  should  be  reversed,  and  a  new  trial 
granted." 
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Judge  McFarland,  in  dissenting,  concurred  in  the  opinion  prepared  by 
Commissioner  Vanclief ;  and  added  that,  in  his  opinion,  the  evidence  did  not 
(Bustain  the  finding  of  the  lower  court,  that  at  the  time  of  the  rendition  of  the 
former  judgment,  Steere  was  not  "the  owner  of  the  said  property,  nor  any 
part  thereof,  and  had  no  right,  title,  or  interest  of  any  sort  therein,  all  of 
which  he  well  knew."  In  the  former  action,  Steere  alleged  ownership,  pos- 
fiession,  and  adverse  possession  for  five  years,  and  relied  upon  title  based  on 
a  tax  deed,  as  well  as  upon  adverse  possession.  In  the  present  action.  Dun- 
lap  alleges  that  the  only  claim  which  Steere  had  is  founded  on  such  tax  deed, 
which,  together  with  the  certificate  of  purchase  which  preceded  it,  is  set  out 
in  full  in  his  complaint,  and  shows  that  it  did  not  convey  title  because  of  its 
own  defects  and  the  defects  in  such  certificate.  Such  "attack upon  Steere's 
deed  is  at  least  extremely  technical,"  said  Judge  McFarland,  "and  it  does 
not  support  the  finding  of  fraudulent  personal  intent  against "  Dunlap.  "And 
the  only  other  evidence  tending  to  support  the  said  finding  relates  to  Steere's 
possession,  and  assuming  that  it  shows  a  want  of  adverse  possession,  there 
was  no  warrant  for  the  general  finding  that  he  well  knew  that  he  had  no 
right  or  interest  of  any  sort."  In  the  dissenting  opinion  rendered  by  Judge 
Paterson,  and  in  which  Judge  Garoutte  concurred,  the  ground  was  also  taken 
that  the  findings  of  the  lower  court,  above  set  forth,  were  not  sustained  by  the 
evidence.  In  order  to  make  the  rule  announced  in  the  opinion  adopted  by 
the  court  applicable,  the  evidence  must  show  clearly  "that  the  party  charged 
with  fraud  deliberately  commenced  and  prosecuted  his  action  with  intent  to 
defraud  his  adversary,  knowing  that  his  claim  was  baseless  in  law  as  well  as 
in  fact."  Judge  Paterson,  after  stating  this  proposition,  contended  that  the 
evidence  in  this  case  failed  to  show  any  action  taken  by  Steere  in  bad  faith; 
and  stated  such  evidence,  in  substance,  as  follows:  Dunlap  testified  that  he 
left  one  Boyce  in  charge  of  the  property  as  his  agent  in  1878;  that  he  re- 
ceived rent  for  the  property  only  one  year,  when  he  ceased  to  make  inquiries 
about  it, 'because  he  had  lost  the  address  of  Boyce,  although  the  latter  resided 
in  the  small  town  of  Santa  Monica,  where  the  property  was  situated.  Boyce 
testified  that  Dunlap  left  the  property  in  his  hands  to  sell,  and  in  the  mean 
time  to  collect  the  rents;  that  the  last  time  that  he  saw  Dunlap  was  in  Jan- 
uary, 1878;  "that  Steere  called  upon  him  several  times  and  inquired  very 
earnestly  where  Dunlap  could  be  found;  that  he  came  to  see  about  getting 
service  on  him;  that  Steere  was  inclined  to  push  matters,  and  that  he, 
Boyce,  was  a  little  indififerent  about  the  matter;  that  Steere  claimed  to  have 
a  tax  deed  for  the  property,  and  asked  him,  Boyce,  how  soon  he  could  hear 
from  Dunlap,  and  that  he  told  him  he  thought  he  would  hear  from  him  in 
three,  four,  or  five  weeks,  probably.  Milner,  under  whom  Steere  claims, 
paid  the  taxes  on  the  property  for  the  years  1879-80,  1880-81,  1882-8.3,  1883- 
84;  and  when  the  defendant  purchased  from  him,  he  repaid  the  amount  of 
taxes  which  Milner  had  thus  paid.  Milner's  certificate  of  sale  from  the  tax 
collector  was  dated  March  4,  1879.  The  evidence  is  entirely  consistent  with 
the  theory  of  the  good  faith  of  Steere  in  the  prosecution  of  his  suit.  The 
circumstances  show  that  he  believed  himself  to  be  the  owner  of  the  land. 
He  paid  a  valuable  consideration  for  the  tax  title,  and  he  and  his  grantor 
paid  the  taxes  assessed  upon  the  land  every  year  except  two  after  1878.  If 
he  had  desired  to  perpetrate  a  fraud  upon  Dunlap,  it  is  not  at  all  probable 
that  he  would  have  importuned  Boyce  so  often  to  discover  the  very  fact 
which  would  have  efifectually  prevented  him  from  making  the  affidavit,  and 
procuring  the  order  for  publication.  It  is  said  that  it  must  be  presumed  he 
knew  his  tax  deed  was  invalid.     I  do  not  think  any  such  presumption  should 
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ba  Indnlged;  bat  if  it  can,  it  certainly  ia  not  sufficient  to  conTiot  Mm  of  a 
willfal  and  deliberate  attempt  to  defraud,  when  it  is  admitted  or  appears 
that  h«  paid  a  valnable  consideration  for  the  tax  title,  and  endeavored  in 
good  faith  to  give  the  defendant  in  the  action  personal  notice  of  the  claim 
set  up.  The  worst  construction  that  can  be  fairly  put  upon  the  conduct  of 
Steere  is,  that  he  had  a  doubt  aa  to  the  validity  of  his  title,  and  lought  the 
aid  of  the  court  to  settle  the  matter  in  his  favor.  This  he  had  the  right  to 
do.  He  knew  that  plaintiff  was  claiming  through  his  agent  the  right  of  pos« 
session,  and  to  collect  the  rents.  There  is  no  evidence  that  any  one  ersr 
advised  Steere  that  his  tax  deed  was  invalid.  Probably  not  one  man  in  a 
thousand,  outside  of  the  profession,  would  have  known  that  the  deed  was 
void.  The  question  of  ownership,  and  the  question  whether  one  has  held 
adverse  possession,  are  questions  so  mixed  with  law  that  a  statement  in  relA« 
tion  thereto  by  a  layman  should  not  be  regarded  with  great  strictness. * 

Equitt — Relief  from  Judoment  Obtained  by  Fraud.  — A  party  can  com* 
into  a  court  of  equity  and  obtain  relief  from  a  judgment  which  has  been  ob- 
tained against  him  by  fraud,  accident,  or  mistake  when  there  has  been  no 
negligence  or  fraud  on  his  part:  Brenner  v.  Alexander,  16  Or.  349;  8  Am.  St. 
Rep.  301,  and  note;  Tehan  v.  Maloy,  46  N.  J.  Eq.  68.  See  Pico  v.  Cohn^  91 
CaL  129;  25  Am.  St.  Rep.  159,  and  extended  note.  But  the  fraud  upon 
which  he  may  successfully  seek  relief  must  be  extrinsic  or  collateral  to  the 
questions  examined  and  determined  in  the  original  action.  Hence  fraud, 
either  in  committing  perjury  or  in  procuring  a  witness  to  commit  it,  is  not 
available  as  a  ground  for  relief  in  equity:  Pko  y.  CoAn,  91  Cal.  139;  25  Am. 
St.  Rep.  169,  and  note  166-171. 


KuLLMAN    V,    GbBBNBBAUM. 

[92  Caufobmia,  403.] 

Fkaxtdttlbnt  CoMPOsrrioN  with  Crsditors  —  Sborsi  Prsfbrsnosb.  —  A 
composition  agreement  between  a  debtor  and  his  creditors  is  void  if 
secret  payments  are  made  by  the  debtor  or  his  agent  to  preferred  cred- 
itors beyond  their  pro  rata  share  under  the  agreement;  and  the  rule  ia 
the  same  when  such  payments  are  made  by  friends  or  relatives  of  the 
debtor,  with  his  knowledge,  to  induce  a  creditor  to  sign  the  agreement, 
although  such  payments  were  not  made  out  of  the  debtor's  assets. 

Fraudulent  Composition  with  Creditors  —  Violation  of  Aorkkmbnt. 
—  A  composition  agreement  is  an  agreement  as  well  between  the  cred- 
itors as  between  the  creditors  and  their  debtor,  by  which  each  creditor 
agrees  to  receive  the  sum  fixed  by  the  agreement  in  full  of  his  debt;  and 
a  secret  agreement,  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
unite  in  the  composition,  though  the  debtor  is  not  a  party  thereto,  and 
his  assets  are  not  diminished  thereby,  is  as  much  of  a  fraud  upon  the 
other  creditors  as  if  snofa  agreement  was  directly  between  the  debtor  and 
saoh  creditor.  Sach  an  agreement  violates  the  equity  and  mutual  con- 
fidence between  the  creditors  npon  which  the  composition  is  based,  and 
renders  it  void. 

Conversion  of  Pledged  Stock.  —  Where,  in  an  action  to  recover  for  the 
conversion  of  stock  valued  at  eighteen  thousand  dollars,  and  pledged  as 
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secnrity  for  a  loan  of  eight  thousand  dollars,  it  appears  that  the  principal 
of  the  loan  was  paid  at  the  time  of  demand  and  refusal,  the  pledgee  is 
guilty  of  conversion,  although  at  that  time  there  was  interest  to  the 
amount  of  thirty-seven  dollars  due  on  the  loan,  which  was  overlooked  by 
both  parties,  and  neither  demanded,  tendered,  nor  paid. 

Action  to  recover  the  sura  of  eighteen  thousand  dollars  for 
the  conversion  of  mining  stock  valued  at  that  sum,  and  also 
to  set  aside  a  composition  agreement  between  a  debtor  and  his 
creditors.    Judgment  for  4)laintiflF8,  and  defendants  appeaL 

John  R.  Jarboe^  W.  S.  Goodfellow,  and  Edward  R.  Taylor^  for 
the  appellants. 

Waldemar  J.  Tuska,  for  the  respondents. 

McFarland,  J.  The  main  question  in  this  case  is  about 
the  validity  of  a  composition  deed,  by  which  the  respondents 
and  the  other  creditors  of  appellants  agreed  to  receive  pro  rata 
the  proceeds  of  the  sale  of  appellants'  assets,  and  thereupon  to 
release  them  from  all  claims  and  demands.  Respondents 
contend  that  said  agreement  is  invalid,  because  a  fraudulent 
preference  was  given  to  certain  of  the  creditors  who  signed  it, 
and  the  court  below  so  found.  The  court  found  as  facts  that 
some  of  the  creditors  at  first  refused  to  sign  the  agreement, 
and  that,  to  induce  them  to  sign,  "  some  of  the  relatives  and 
friends  of  the  defendants  did  pay  such  creditors  the  full  amount 
of  their  several  demands,  with  the  knowledge,  but  without  the 
direction,  of  the  defendants,  and  not  out  of  the  assets  of  the 
said  defendants,  nor  under  any  promise  or  expectation  of  re- 
payment, and  thereby  did  make  a  preference  of  such  creditors, 
and  induced  them  to  sign  the  said  composition;  and  that  such 
creditors  did  receive  a  larger  proportion  or  sum  than  secured 
by  said  agreement;  of  all  of  which  facts  the  plaintiffs,  at  the 
time  of  signing  such  composition,  were  ignorant,  and  upon  the 
discovery  thereof  notified  the  defendants,"  etc. 

We  think  that  the  ruling  of  the  court  below  was  right,  and 
in  line  with  the  current  of  authorities.  The  general  rule  is 
correctly  laid  down  in  Story's  Equity  Jurisprudence,  sec.  378; 
and  we  stated  it  quite  fully  in  the  recent  case  of  O'Brien  v. 
Greenebaum,  92  Cal,  104.  It  is  strenuously  argued  by  counsel 
for  appellants  that  the  principle  does  not  apply  here,  for  the 
reasons  that  the  payments  to  the  preferred  creditors  were  not 
made  by  the  debtors  or  their  agents;  and  particularly  that 
xhe  payments  were  not  made  out  of  the  debtors'  assets, —  that 
is,  out  of  the  actual  and  disposable  property  which  they  then 
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had.  It  is  to  be  noticed,  however,  that  the  appellants  knew 
of  these  secret  payments  to  preferred  creditors;  and  as  the 
utmost  good  faith  is  required  in  such  transactions,  the  ap- 
pellants can  hardly  be  said  to  be  innocent  of  the  imposition 
practiced  upon  respondents.  But  beyond  all  that,  the  rule 
does  not,  by  any  means,  rest  solely  upon  the  participation  of 
the  debtor  in  the  fraud  and  the  diminution  of  the  actual 
assets.  In  a  composition  agreement,  each  creditor  is  a  party 
as  to  each  other  creditor,  as  well  as  to  the  debtor.  "  Credi- 
tors sign  upon  the  consideration  that  others  sign  upon  the 
same  terms;  and  if  they  are  deceived,  they  are  misled  into 
an  act  to  which  they  might  not  otherwise  have  assented": 
See  Story's  Eq.  Jur.,  sec.  379,  and  notes.  Solinger  v.  Earle, 
82  N.  Y.  393,  was  a  case  where  a  brother-in-law  (as  in  the 
case  at  bar)  had  given  his  note  to  induce  a  creditor  to  sign  a 
composition  deed;  and  in  the  opinion  of  the  court  in  that 
case  there  is  aptly  expressed  the  views  which  are  determina- 
tive of  the  point  in  question  against  appellants  in  the  case  at 
bar.  The  court  say:  "The  agreement  between  the  plaintiff 
and  the  defendants,  to  secure  to  the  latter  payment  of  a  part 
of  their  debt  in  excess  of  the  ratable  proportion  payable  under 
the  composition,  was  a  fraud  upon  other  creditors.  The  fact 
that  the  agreement  to  pay  such  excess  was  not  made  by  the 
debtor,  but  by  a  third  person,  does  not  divest  the  transaction 
of  its  fraudulent  character.  A  composition  agreement  is  an 
agreement  as  well  between  the  creditors  themselves  as  be- 
tween the  creditors  and  their  debtor.  Each  creditor  agrees 
to  receive  the  sum  fixed  by  the  agreement  in  full  of  his  debt 
The  signing  of  the  agreement  by  one  creditor  is  often  an  in- 
ducement to  the  others  to  unite  in  it.  If  the  composition 
provides  for  a  pro  rata  payment  to  all  the  creditors,  a  secret 
agreement,  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce 
him  to  unite  in  the  composition,  is  as  much  a  fraud  upon  the 
other  creditors  as  if  the  agreement  was  directly  between  the 
debtor  and  such  creditor.  It  violates  the  principles  of  equity 
and  the  mutual  confidence  as  between  creditors  upon  which 
the  agreement  is  based,  and  diminishes  the  motive  of  the 
creditor  who  is  a  party  to  the  secret  agreement  to  act  in  view 
of  the  common  interest  in  making  the  composition.  Fair 
dealing  and  common  honesty  condemn  such  a  transaction." 

2.  We  think  that  there  was  sufficient  evidence  to  support 
the  finding  of  the  court  that  the  shares  of  stock  mentioned  in 
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the  complaint  were  deposited  by  respondents  with  the  appel- 
lants as  security  for  certain  loans  of  money  made  by  the 
latter  to  the  former,  and  not  upon  any  other  account;  and 
that  when  respondents  demanded  said  stock  of  appellants, 
there  was  due  upon  said  loan  account  eight  thousand  dollars, 
and  thirty-seven  dollars  interest.  At  the  time  of  the  de- 
mand, respondents  paid  to  appellants  (and  the  latter  received 
it)  the  said  eight  thousand  dollars,  but  nothing  was  said 
about  the  thirty-seven  dollars  for  interest,  and  it  was  not 
paid.  And  it  is  now  contended  by  appellants,  among  other 
things,  that  respondents  did  not  establish  a  technical  conver- 
sion of  the  stock  mentioned  in  the  complaint,  because  said 
thirty-seven  dollars  was  not  paid  or  tendered.  But  it  is  evi- 
dent that  the  item  of  interest  was  overlooked  or  forgotten  by 
both  parties.  Appellants  did  not  refuse  to  deliver  tha  stock 
because  this  item  of  interest  was  not  tendered.  They  re- 
ceived the  eight  thousand  dollars  as  the  amount  due  on  the 
loan,  and  did  not  demand  or  call  attention  to  the  interest. 
They  delivered  to  respondents,  at  the  time  they  received  the 
eight  thousand  dollars,  other  stocks,  which  had  been  pledged 
in  the  same  way;  and  they  evidently  refused  to  deliver  the 
stocks  mentioned  in  the  complaint  because  they  contended,  as 
they  still  contend,  that  they  were  held  upon  the  stock  account 
as  well  as  upon  the  loan  account.  Under  these  circumstances, 
and  without  considering  other  views  presented  on  the  ques- 
tion by  counsel  for  respondents,  it  is  sufficient  to  say  that  the 
item  of  interest  was  so  small  when  compared  with  the  eight 
thousand  dollars  received,  and  the  eighteen  thousand  dollars' 
worth  of  stock  involved,  that  we  are  justified  in  determining 
the  point  against  appellants  upon  the  maxim,  De  minimis  non 
curat  lex. 

Judgment  and  order  affirmed. 


Debtob  and  Crbditob  —  Fraudulent  Composition.  —  A  composition 
agreement  is  void  aa  to  all  innocent  parties  when  there  is  an  agreement 
between  the  debtor  and  one  Of  his  creditors  whereby  the  latter  is  given  any 
preferences  over  the  others:  White  v.  Kuntz,  107  N.  Y.  518;  1  Am.  St.  Rep. 
886,  and  note.  A  composition  is  invalidated  where  an  attorney  secretly 
secures  one  of  the  creditors  of  his  client  a  sum  in  excess  of  the  pro  rata 
accepted  by  the  other  creditors:  Bank  of  Commerce  v.  Hoeher,  88  Mo.  37;  67 
Am.  Rep.  359,  and  extended  note.  A  note  secretly  given  by  a  debtor  to 
one  of  his  creditors  for  the  balance  of  his  debt,  to  induce  him  to  join  in  a 
composition,  is  void:    Willia  v.  Moms,  63  Tex.  458;  51  Am.  Rep.  656. 
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[Ih  Bank.] 

Ex  PARTE  GoRDAN. 
[92  California,  478.] 
Contempt  —  Jurisdiction  —  Order  to  Show  Cause  in  Person  —  Habeas 
Corpus.  —  Where  a  party  is  merely  summoned  under  »n  order  of  court 
to  appear  in  person  and  show  cause  why  be  should  not  t>e  punished  for 
contempt  in  failing  and  refusing  to  obey  a  prior  order  of  court,  he  hat 
the  right  to  appear  by  attorney.  That  part  of  the  order  commanding 
him  to  appear  in  person  is  beyond  the  jurisdiction  of  the  court.  If  he 
does  so  appear  by  attorney  and  ofiFera  to  show  cause,  an  order  for  his  ar* 
rest  for  contempt  in  not  appearing  personally  is  without  jurisdiction, 
and  he  is  entitled  to  his  discharge  on  habeas  corpus. 

J.  D.  Sullivan  and  James  G.  Maguire,  for  the  petitioner. 
Henry  I.  Kowalsky  and  T.  J.  Crowley^  for  the  respondent. 

McFarland,  J.  The  petition  herein  is  by  Solomon  Gordan, 
praying  that  Robert  Gordan  may  be  restored  to  his  liberty. 

The  facts  are  as  follows:  Robert  Gordan  was  plaintiff  in  an 
action  for  divorce  against  his  wife,  Elka  Gordan.  Judgment 
was  rendered  in  said  case  in  favor  of  plaintiff  therein,  on  De- 
cember 8,  1887,  granting  the  divorce,  but  providing  that  the 
infant  child  of  the  parties,  Leah  Gordan,  until  further  order, 
"  be  placed  in  the  charge  and  custody  of  the  grandmc/ther, 
Sarah  Patek,  to  be  by  her  sustained  at  the  expense  of  the 
plaintiff,  Robert  Gordan." 

In  January,  1890,  the  said  Sarah  Patek  filed  a  petition,  in 
which  she  stated  that  Gordan  had  been  paying  her  twenty- 
live  dollars  per  month  for  the  support  of  said  child  down  to 
November,  1889;  that  for  November  and  December,  1889,  he 
had  not  paid  anything;  and  that  twenty-five  dollars  per 
month  was  not  sufficient.  She  prayed  that  the  court  order 
him  to  pay  fifty  dollars  for  the  two  back  months,  and  for  the 
future,  forty  dollars  per  month.  Gordan  answered,  and  set  up 
various  reasons  why  such  order  should  not  be  made.  After  a 
hearing,  the  court,  on  January  25,  1890,  ordered  him  to  pay 
said  fifty  dollars,  and  also  thereafter  to  pay  said  Sarah  thirty 
dollars  per  month.  There  seems  to  have  been  no  further 
trouble  until  some  time  in  1891;  but  on  June  27,  1891,  the 
said  Sarah  Patek  filed  another  petition,  in  which  she  stated 
that  in  February,  1891,  said  Gordan  has  ceased  paying  said 
thirty  dollars  per  month.  Whereupon  the  court  made  an 
order,  on  June  27,  1891,  "  that  said  Robert  Gordan  be  and 
appear  in  person  "  before  the  court  on  July  3,  1891,  to  show 
cause  "  why  he  should  not  be  punished  for  contempt  in  fail- 
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ing  and  refusing  to  obey  "  the  order  requiring  him  to  pay  said 
thirty  dollars  per  month,  and  "  why  he  should  not  pay  the 
costs  reasonably  incurred  in  this  matter."  This  order  was 
served  on  Gordan  on  June  29,  1891,  in  San  Francisco,  where 
he  resided,  the  court  making  the  order  being  the  superior 
court  in  and  for  the  county  of  Solano.  On  said  July  3,  1891, 
said  Gordan  appeared  in  court  by  his  attorney,  Herbert  Choyn- 
ski,  who,  on  behalf  of  Gordan,  offered  to  file  the  sworn  answer 
of  the  latter,  and  certain  affidavits  in  response  to  the  order  to 
show  cause.  But  the  court  refused  to  receive  the  affidavits,  or 
to  hear  the  proceeding  on  its  merits,  because  Gordan  was  not 
personally  present,  and  because  his  counsel  admitted  that 
when  last  seen  he  "appeared  to  be  in  good  health,"  and  "physi- 
cally able  to  attend  court."  Whereupon  the  court  ordered  the 
sheriff  to  call  the  said  Gordan  at  the  court-house  door,  and  no 
response  having  been  made  to  the  call,  the  court  entered  an 
order  reciting  the  said  facts,  and  adjudging  that  said  Gordan 
was  guilty  of  contempt  in  not  appearing  personally  in  court, 
and  ordering  a  writ  of  attachment  to  issue  to  the  sheriff,  com- 
manding him  to  arrest  said  Gordan,  and  hold  him  in  custody 
until  the  opening  of  the  court,  and  then  bring  him  before  the 
court.  Pursuant  to  said  order,  such  writ  was  issued,  and  Gor- 
dan was  arrested;  and  by  virtue  of  said  writ  the  sheriff  claims 
to  hold  the  said  Robert  Gordan. 

We  do  not  deem  it  necessary  to  examine  the  points  made 
by  petitioner,  that  the  original  order  to  pay  money  to  Sarah 
Patek  was  invalid  because  she  was  not  a  party  to  the  divorce 
suit,  and  that  the  alleged  contempt  having  been  committed, 
if  at  all,  without  the  immediate  presence  of  the  court,  there 
should  have  been  an  affidavit  stating  the  facts  constituting 
the  contempt,  as  provided  in  section  1211  of  the  Code  of  Civil 
Procedure.  The  alleged  contempt  for  which  Gordan  is  held 
in  custody  is,  not  the  refusal  to  obey  an  order  requiring  him 
to  pay  money,  but  his  failure  to  appear  in  person  in  response 
to  the  notice  to  show  cause. 

In  civil  proceedings,  and  even  in  many  criminal  proceedings 
not  involving  a  felony,  a  party  may  appear  in  person  or  by 
counsel.  Of  course,  in  proper  cases,  he  may  be  taken  under 
attachment  or  warrant  of  arrest;  and  within  certain  territo- 
rial limits,  a  person  may  be  compelled  to  attend  court  as  a 
witness  by  the  process  of  subpoena.  But  in  the  case  at  bar, 
Gordan  was  merely  summoned  to  appear  in  court  on  a  certain 
day,  and  show  cause  why  a  certain  thing  should  not  be  done." 
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He  appeared  on  said  day  by  counsel,  and  offered  to  show 
cause.  This  he  had  a  right  to  do,  and  the  court  should  have 
proceeded  to  hear  and  determine  the  issue  before  it.  That 
part  of  the  order  which  commanded  him  to  appear  in  person 
the  court  had  no  power  to  made;  and  the  subsequent  order 
for  his  arrest,  for  not  appearing  personally,  had  no  jurisdic- 
tional basis. 

It  is  ordered  that  the  said  Robert  Gordan  be  discharged 
from  custody.  

Contempt  —  Relikt  bt  Habeas  Corpus:  Sm  extended  note  to  MulUn 
r.  People,  22  Am.  St.  Rep.  422;  note  to  CommomotaUh  r.  Leekjf,  26  Am. 
Deo.  49. 


EiOHARDs  V,  Griffith. 

[92  California,  493.] 

Lisys — PBioBmr  between  Jcdoment  and  Mortgage  Liens.  — When  a 
second  mortgage  is  given  upon  express  agreement  that  the  first  mortgage 
shall  he  satisfied  with  the  money  advanced,  a  judgment  creditor  of  the 
mortgagor  whose  judgment  is  docketed  before  the  satisfaction  and  can* 
cellation  of  the  first  mortgage  or  the  recording  of  the  second  mortgage, 
and  who  subsequently  purchases  the  premises  at  execution  sale  under 
his  judgment,  without  notice  of  the  agreement  or  nature  of  the  dealings 
between  the  parties  to  the  second  mortgage,  has  a  lien  superior  to  the 
rights  of  the  second  mortgagee.  The  latter  is  not  entitled,  as  against 
such  purchasers,  to  be  subrogated  to  the  rights  of  the  first  mortgagee. 

Liens  —  Priority  of  —  Subrogation.  —  A  lien  will  be  kept  alive,  under 
some  circumstances,  in  favor  of  one  who  has  paid  the  lien-holder,  although 
the  latter  has  satisfied  and  discharged  it  of  record,  but  where  the  equity 
is  a  latent  one,  the  lien  will  not  be  kept  alive  to  the  prejudice  of  a  sub* 
sequent  bona  fide  purchaser. 

H.  V.  Reardan,  for  the  appellant. 

F.  C.  Luskj  and  Gray  and  Sexton,  for  the  respondents. 

Paterson,  J.  The  court  below  sustained  the  demurrer  to 
the  complaint,  and  plaintiff  having  declined  to  amend,  judg- 
ment was  entered  in  favor  of  the  defendants. 

It  is  alleged  in  the  complaint  that  on  November  11,  1884, 
defendant  Bunnel  made  and  delivered  to  Charles  St.  Sure  a 
promissory  note  for  the  sum  of  $700,  payable  November  11, 
1886,  and  to  secure  payment  thereof  executed  and  delivered 
to  him  a  mortgage  on  certain  lands,  which  are  described;  that 
on  August  25,  1886,  the  defendants  Griffith  and  Stose  recov- 
ered and  caused  to  be  docketed  a  judgment  against  said  Bun- 
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nel  for  the  sum  of  $303.26;  that  on  October  21,  1886,  Bunnel 
made  and  delivered  to  plaintiflF  his  promissory  note  for  the 
sum  of  $1,200,  payable  two  years  after  date,  and  to  secure 
payment  thereof  he  executed  and  delivered  to  plaintifiF  a  mort- 
gage on  the  same  property  owned  by  him  and  described  in  the 
St.  Sure  mortgage;  that  plaintiff  made  the  loan  of  $1,200  to 
Bunnel  upon  the  express  agreement  with  the  latter  that  the 
St.  Sure  mortgage  should  be  satisfied  and  discharged  by  said 
Bunnel  out  of  the  sum  loaned  to  him  by  plaintiff;  that  there- 
upon the  plaintiff  paid  St.  Sure  the  amount  due  on  the  note 
which  he  held  against  Bunnel  ($904.16),  and  St.  Sure  released 
Bunnel  from  the  indebtedness  and  canceled  the  mortgage; 
that  on  November  8,  1886,  an  execution  upon  the  judgment 
referred  to  was  procured  by  Griffith  and  Stose,  and  that  they, 
at  execution  sale,  after  due  proceedings,  became  the  purchasers 
of  the  land  described  in  the  mortgage;  that  the  property  was 
sold  at  said  sale  December  11,  1886,  for  the  sum  of  $315.60, 
and  on  June  23,  1887,  no  redemption  from  the  sale  having 
been  made,  the  sheriff  executed  and  delivered  a  deed  to 
Griffith  and  Stose;  that  the  St.  Sure  mortgage  was  recorded 
August  3,  1885,  and  the  mortgage  to  plaintiff  on  the  day  it 
was  executed. 

Upon  these  facts,  plaintiff  prayed  for  a  foreclosure  of  his 
mortgage,  a  sale  of  the  property,  and  payment  to  him  of  the 
amount  of  $904.16,  with  interest  thereon  from  the  date  of  the 
discharge  of  the  St.  Sure  mortgage.  His  contention  is,  that 
by  virtue  of  his  agreement  with  Bunnel  and  the  payment  and 
discharge  of  the  St.  Sure  mortgage,  he  was  subrogated  to  all 
the  rights  of  St.  Sure,  and  that  the  lien  which  was  superior  to 
the  lien  of  the  judgment,  though  changed  in  form,  still  sub- 
sists. 

It  will  be  observed  that  there  is  no  averment  of  fraud,  acci- 
dent, or  mistake,  or  of  any  real  or  colorable  necessity  on  the 
part  of  plaintiff  to  pay  the  St.  Sure  mortgage,  in  order  to  pro- 
tect his  own  interests.  Plaintiff  was  a  mere  volunteer  party 
to  the  transaction.  It  is  not  claimed  that  Griffith  and  Stose 
had  any  notice  of  the  agreement  between  plaintiff  and  Bunnel, 
or  of  the  fact  that  plaintiff  paid  off  the  St.  Sure  mortgage  with 
money  procured  from  Bunnel.  At  the  time  they  purchased 
the  land,  the  St.  Sure  mortgage  was  satisfied  and  canceled  of 
record.  Before  they  were  informed  of  the  facts  upon  which 
appellant  relies  for  subrogation,  they  changed  their  position. 
They  purchased  the  property  in  good  faith,  for  a  valuable  con- 
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eideration,  without  notice  of  appellant*8  claim  that  there  was 
a  lien  superior  to  their  judgment  lien.  We  cannot  say  whether 
they  would  have  paid  $316.60,  or  any  other  sum,  for  the  prop- 
erty if  they  had  known  of  plaintiff 's  claim,  but  it  is  sufficient 
to  say,  they  did  change  their  position  before  they  had  any 
notice  of  the  facts. 

We  think  the  learned  judge  of  the  court  below,  in  reviewing 
the  authorities,  correctly  held  that  this  case  falls  within  the 
principle  discussed  and  applied  in  Persons  v.  Shaeffer^  65  Cal. 
79,  It  was  there  held  that  a  lien  will  be  kept  alive,  under 
some  circumstances,  in  favor  of  one  who  has  paid  the  lien- 
holder,  although  the  latter  has  satisfied  and  discharged  it  of 
record;  but  that  where  the  equity  is  a  latent  one,  the  lien  will 
not  be  kept  alive  to  the  prejudice  of  a  subsequent  bona  fide 
purchaser:  See  also  Guy  v.  Du  Upreyy  16  Cal.  196;  76  Am. 
Dec.  518;  Bunn  v.  Lindsay,  95  Mo.  250;  6  Am.  St.  Rep.  48  (a 
case  very  much  like  this) ;  2  Pomeroy's  Eq.  Jur.,  p.  102,  sec. 
658.) 

The  judgment  is  affirmed. 

•  LiKNS  —  Priority.  —  In  the  absence  of  statutory  regulation,  common  law 
establishes  lieaa  in  the  order  of  their  acquisition,  but  the  common  law  has 
been  displaced  in  many  states  by  statutes  awarding  to  liens  priority  in  the 
order  of  their  registration:  Voorhis  v.  Westervelt,  43  N.  J.  Eq.  642;  3  Am. 
St.  Rep.  315,  and  note.  A  docketed  judgment  has  precedence  over  a  prior 
unrecorded  deed  of  which  the  judgment  creditor  has  no  notice:  Wiicoz  ♦, 
Leominster  NaL  Bank  43  Minn.  541;  19  Am.  St.  Rep.  259,  and  note. 


[Ih  Bakk.] 

Alexander  v.  Jaokson. 

[9i  CALiroBinA,  614.] 
HoKCSTBAD  ON  Laitd  Hkld  undsr  Coktract  to  FoROHAsa.  —  One  who 

holds  the  equitable  title  to  laud,  under  a  contract  for  the  purchase  thereof, 
may  impress  it  with  a  homestead  lien  the  same  as  if  he  held  the  estate  in 
fee,  except  that  it  is  subject  to  the  claim  of  the  vendor  for  the  unpaid 
purchase-money;  and  if  such  vendee  afterwards  acquires  the  estate  in 
fee,  under  the  terms  of  the  contract,  the  homestead  claim  will  attach 
thereto,  and  be  superior  to  any  claim  to  the  land  which  accrued  after  tho 
declaration  of  homestead  was  filed  for  record. 
Homestead  —  To  What  Title  or  Ijsterest  will  Attach.  — Whatever  the 
character  of  the  title  or  interest  in  the  land  held  at  the  time  of  filing  a 
declaration  of  homestead  thereon,  the  homestead  right  will  attach  to  such 
title  or  interest,  and  whatever  may  inure  to  or  grow  out  of  that  title 
will  be  impressed  with  such  right  equally  with  the  origin:^  title. 
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Homestead  under  Equitablb  Title  —  Purchaser  rBOM  Husbakd  wtth 
Notice  Takes  Subject  to.  — Where  a  wife  files  a  declaration  of  home* 
stead  upon  land  held  as  community  property  by  her  husband  under  a 
contract  of  purchase,  he  cannot,  by  any  act  in  which  she  does  not  join, 
transfer  such  contract  so  as  to  defeat  the  homestead  claim.  The  hus- 
band holds  such  contract  in  trust  for  the  community,  for  the  purpose  of 
perfecting  the  title;  and  if  he  transfers  it  to  a  purchaser  with  notice  of 
the  homestead  claim,  the  latter  will  take  it  subject  thereto;  and  if  he 
obtains  a  conveyance  in  fee  from  the  original  vendor,  he  holds  the  land 
subject  to  the  claim  of  homestead  by  his  vendor's  wife. 

Homestead  under  Contract  of  Purchase  —  Liability  of,  for  Purchase- 
MONET  —  Purchaser  from  Husband  Takes  Subject  to  —  Subrooatiov 

—  FoRFErruRE  of  Contract.  —  Where  a  wife  tiles  a  declaration  of  home- 
stead on  community  property  held  by  her  husband  under  a  contract  of 
purchase,  he  holds  as  her  trustee  to  perfect  the  title,  and  a  purchaser 
from  him  alone,  with  notice  of  the  homestead  claim,  holds  subject  to  the 
homestead.  A  fter  such  purchaser  has  received  a  conveyance  from  the 
original  vendor,  he  is  subrogated  to  his  rights  under  the  contract  'so  as 
to  be  entitled  to  receive  the  amount  of  purchase-money  paid  by  him  be- 
fore he  can  be  compelled  to  convey  to  the  wife  of  his  vendor;  but  before 
he  can  put  her  in  default  for  the  non-payment  of  such  purchase-money, 
he  must  make  a  demand  upon  her  therefor,  and  notify  her  of  his  rela- 
tion to  the  property,  and  of  his  intention  to  claim  a  forfeiture  under  the 
original  contract;  and  a  mere  demand  by  him  for  the  possession  of  the 
premises  will  not  put  her  in  such  default. 

Vendor  and  Purchaser  —  Contract  of  Sale  —  Waiver  of  Forfeiture. 

—  A  provision  for  the  forfeiture  of  a  contract  for  the  sale  of  land  for 
the  non-payment  of  the  purchase-money  at  a  certain  time  is  waived  by 
the  subsequent  execution  of  a  deed  to  the  vendee  or  his  assignee  by  the 
original  vendor. 

Vendor  AND  Purchaser  —  Contract  of  Sale  —  Forfeiture  —  Demand 
AND  Notice.  —  When  time  is  not  made  of  the  essence  of  a  contract  for 
the  sale  of  land,  it  is  incumbent  upon  the  vendor  or  his  assignee,  who 
would  terminate  the  contract  and  insist  upon  a  forfeiture,  to  give  notice 
to  the  vendee,  and  a  reasonable  time  within  which  to  do  any  act  required 
of  him.  In  such  case,  a  mere  failure  to  pay  the  purchase-money  at  ma- 
turity will  not  ipso  facto  avoid  the  agreement;  but  the  vendor  must  give 
notice  of  his  intention  to  forfeit  it  after  demand  and>refusal  to  make  th« 
required  payment. 

Wright  and  Hazen,  for  the  appellant. 

L.  J.  Maddux^  for  the  respondents. 

Harbison,  J.  The  defendant  W.  A.  Jackson,  in  the  year 
1884,  purchased  from  Charles  Crocker  the  property  described 
in  the  complaint,  for  the  sum  of  $150,  paying  a  portion  of  the 
price,  and  taking  from  him  an  agreement  for  a  conveyance  upon 
the  payment  of  the  remainder  in  two  equal  payments  within 
six  and  twelve  months  thereafter.  In  September  of  that  year 
Jackson  erected  a  dwelling-house,  and  made  other  improve- 
aaents  upon  the  land,  at  a  cost  of  about  thirteen  hundred  dol- 
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lars,  and  upon  the  completion  of  the  house,  the  defendants^ 
with  their  children,  moved  into  the  house,  and  have  since  oc- 
cupied it  as  their  home.  The  money  paid  for  the  purchase  of 
the  lots  and  the  construction  of  the  dwelling-house  was  the 
community  property  of  the  defendants,  and  on  August  12, 
1885,  the  defendant  Mary  duly  executed  and  acknowledged 
a  proper  declaration  of  homestead  upon  said  land  and  dwell- 
ing-house, and  on  the  same  day  filed  it  for  record  in  the  office 
of  the  county  recorder  of  said  county.  Jackson  made  a  further 
payment  on  account  of  his  purchase  from  Crocker,  in  October, 

1885,  and  took  from  him  a  new  agreement  providing  for  the 
payment  of  the  remainder  in  thirty  days;  and  on  February  8, 

1886,  he  paid  a  still  further  sum,  and  took  an  agreement  pro- 
viding for  the  payment  of  the  remainder  in  thirty  days  from 
that  date.  Each  of  these  agreements  contained  the  following 
clause:  "  If  paid  as  above  stated,  with  three  dollars  as  cost  of 
conveyance,  the  above-named  W.  A.  Jackson  will  be  entitled 
to  a  deed  for  the  above-described  lots;  otherwise  this  agree- 
ment becomes  null  and  void,  and  the  amounts  now  paid  shall 
be  forfeited.  If  forfeited,  the  said  W.  A.  Jackson  shall  there- 
after be,  and  he  hereby  consents  to  be,  tenant  of  Charles 
Crocker,  liable  to  be  dispossessed  upon  three  days'  notice." 
At  the  time  the  last  agreement  was  given  him,  there  was  un- 
paid upon  the  contract  price  of  the  lots  the  sum  of  $47.21. 
October  6,  1887,  the  plaintiflf  made  an  agreement  with  the 
defendant  W.  A.  Jackson  for  the  purchase  of  said  dwelling- 
house  and  improvements  for  the  sum  of  fifteen  hundred  dol- 
lars, less  such  an  amount  as  was  to  be  paid  to  Crocker  upon 
the  agreement  for  the  conveyance  of  the  land,  and  at  the  same 
time  Jackson  made  the  following  indorsement  upon  the  agree- 
ment of  February  8,  1868,  viz.: — 

"  I  hereby  surrender  and  relinquish  all  claims  to  receive  a 
conveyance  of  the  within  property  to  W.  H.  Alexander,  and 
authorize  him  to  take  and  demand  the  conveyance  therefor  in 
his  own  name. 

"Dated  Modesto,  October  6,  1887. 

"W.A.Jackson"; 

and  delivered  the  same  so  indorsed  to  the  plaintiff",  receiving 
from  him  one  hundred  dollars  as  part  payment  for  the  im- 
provements. A  few  days  thereafter  the  plaintiff"  presented  the 
agreement,  with  the  indorsement,  to  Crocker,  and  received 
from  him  a  conveyance  of  the  land,  paying  him  the  balance 
on  said  purchase  price,  amounting  at  that  date  to  $40.21,  and 
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on  the  28th  of  October  placed  the  deed  on  record  in  the  county 
recorder's  oflBce.  On  the  3d  of  November,  1887,  the  plaintiff 
paid  to  Jackson  the  further  sum  of  $325,  and  executed  to  him 
his  promissory  note  for  $1,000,  with  a  mortgage  upon  the  prop- 
erty to  secure  its  payment,  thus  completing  the  payment  of 
the  $1,500  under  his  agreement  for  the  purchase  of  said  im- 
provements. Immediately  after,  he  demanded  possession  of 
the  land  and  premises  from  the  defendants,  which  was  refused, 
and  in  May,  1838,  commenced  this  action  in  ejectment  to  re- 
cover possession  thereof.  The  defendant  Mary  had  no  knowl- 
edge or  notice  of  the  plaintiff's  right  or  title  to  the  land  and 
premises  until  November  6,  1887.  and  at  the  time  of  his  de- 
mand for  the  possession,  repudiated  any  interest  of  his  therein. 

The  defendant  Mary  has  alone  made  answer  to  the  com- 
plaint, and  alleges  therein  her  claim  of  homestead,  and  the 
invalidity  of  her  husband's  assignment  of  the  agreement  to 
the  plaintiff.  It  does  not  appear  whether  the  defendant  W.  A. 
Jackson  was  ever  served  with  the  summons  in  the  action  or 
not,  but  the  court  found  that  he  refuses  to  make  answer  to 
plaintiff's  complaint,  or  to  join  with  defendant  Mary  in 
making  answer  thereto.  The  action  was  tried  by  the  court 
without  a  jury,  and  judgment  was  rendered  against  plaintiff, 
and  in  favor  of  the  defendant  Mary  alone.  From  this  judg- 
ment the  plaintiff  has  appealed  upon  the  judgment  roll. 

Upon  the  execution  of  the  contract  of  sale  by  Crocker  to 
Jackson  on  the  8th  of  February,  1886,  the  latter  became  vested 
with  the  equitable  title  to  the  land,  and  thereafter  Crocker 
held  the  legal  title  to  the  land  in  trust  for  Jackson,  to  be  con- 
veyed to  him  upon  the  payment  of  the  remainder  of  the  pur- 
chase price.  The  estate  in  the  land  thus  conveyed  was  subject 
to  be  impressed  with  the  lien  of  a  homestead  as  fully  as  an 
estate  in  fee.  The  declaration  of  homestead  thereon  was  sub- 
ordinate to  the  rights  or  claim  of  Crocker,  but  upon  the  ripening 
of  the  equitable  estate  into  a  fee  by  a  conveyance  to  Jackson 
of  the  legal  title,  in  accordance  with  the  terms  of  the  agree- 
ment, the  homestead  claim  would  attach  to  the  fee  and  be 
superior  to  any  claim  to  the  land  which  accrued  after  the 
declaration  of  homestead  was  filed  for  record.  The  Civil  Code 
does  not  require  a  person  who  desires  to  make  a  declaration  of 
homestead  to  have  a  fee  in  the  land,  or  any  particular  title 
thereto.  "The  homestead  consists  of  the  dwelling-house  in 
which  the  claimant  resides,  and  the  land  on  which  the  same 
is  situated,  as  in  this  title  provided  ":  Sec.  1237.     "  From  and 
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after  the  time  the  declaration  is  filed  for  record,  the  premises 
therein  described  constitute  a  homestead":  Sec.  1265.  What- 
ever be  the  character  of  the  title  or  interest  in  the  land  held 
at  the  time  of  the  filing  of  the  declaration,  the  claim  will  at- 
tach to  such  title  or  interest,  and  whatever  may  inure  to  or 
grow  out  of  that  title  will  be  impressed  with  the  lien  equally 
with  the  original  title:  Moore  v.  Reaves,  15  Kan.  150;  Stinson 
V.  Richardson,  44  Iowa,  373;  McKee  v.  Wilcox,  11  Mich.  359; 
83  Am.  Dec.  743;  McCahe  v.Mazzuchelli,  13  Wis.  478;  Thomp- 
son on  Homesteads,  sees.  170-172. 

After  the  declaration  of  homestead  had  been  filed  by  Mary, 
her  husband  could  not,  by  any  act  in  which  she  did  not  join, 
transfer  the  estate  created  by  the  contract  with  Crocker,  and 
upon  which  the  homestead  claim  had  been  impressed.  The 
instrument  by  which  the  estate  was  created  was  not  itself  the 
estate  in  the  land,  but  the  evidence  by  which  that  estate  was 
manifested,  and  in  accordance  with  whose  terms  such  estate 
could  be  ripened  into  a  fee.  This  instrument,  being  in  the 
name  of  Jackson,  was,  after  the  declaration  of  homestead  was 
filed,  held  by  him  in  trust  for  the  community  for  the  purpose 
of  perfecting  the  title  to  the  land  represented  thereby,  and 
without  any  right  by  his  individual  assignment  thereof  to 
alienate  the  estate  which  it  represented.  The  statute  has  con- 
ferred upon  the  wife,  as  well  as  the  husband,  the  right  to  cre- 
ate a  homestead  out  of  the  community  property,  and  when  the 
wife  has  made  the  declaration,  the  husband  is  bound  by  its 
effect  as  fully  as  though  the  declaration  had  been  made  by 
himself.  Although  Jackson  had  the  opportunity,  by  reason 
of  the  instrument  being  in  his  name,  to  make  a  transfer  of  the 
right  to  receive  a  conveyance  from  Crocker  by  mere  indorse- 
ment upon  the  instrument,  yet  the  effect  of  such  transfer  to 
the  plaintiff,  who  took  it  with  full  knowledge  of  the  circum- 
stances under  which  Jackson  had  held  it,  and  of  the  rights  of 
defendant  Mary  in  the  land  which  it  represented,  was  to  ren- 
der it,  in  the  hands  of  the  plaintiff,  subject  to  the  same  trust 
as  it  was  in  the  hands  of  Jackson,  and  make  him  a  trustee 
thereof  for  the  same  purposes  as  was  Jackson. 

The  court  finds  that  at  the  time  of  the  assignment  to  the 
plaintiff,  and  long  prior  thereto,  the  "plaintiff  had  full  actual 
knowledge  and  notice  of  said  declaration  of  homestead,  and 
that  defendant  Mary  claimed  and  occupied  the  premises  as  a 
homestead";  and  that  on  the  sixth  day  of  October,  1887,  the 
plaintiff  made  the  agreement  with  Jackson  for  the  purchase 
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of  the  dwelling-house  and  improvenaents  on  the  land,  and  that 
on  that  day  Jackson  made  the  transfer  of  the  agreement  here- 
inbefore set  out;  and  that  "  the  plaintiflF  never  received  any 
assignment  or  made  any  contract  for  the  purpose  of  cheating 
said  defendant  Mary  out  of  her  homestead."  Assuming,  then, 
as  we  must  from  these  findings,  that  the  transaction  between 
Jackson  and  the  plaintifif  was  in  good  faith  towards  the  de- 
fendant Mary,  and  that  the  plaintiff  received  the  transfer  of 
the  Crocker  agreement  with  full  knowledge  that  the  land 
therein  described  was  impressed  with  the  homestead  claim, 
and  was  charged  with  knowledge  of  the  law  that  such  home- 
stead, or  the  means  by  which  the  title  to  the  land  was  held, 
could  not  be  alienated  by  Jackson  alone,  we  must  hold  that 
the  plaintiff  became  in  equity  merely  the  custodian  of  the 
right  to  obtain  the  deed,  and  that  when  he  received  the  deed 
from  Crocker,  he  held  the  legal  title  to  the  land  thereby  con- 
veyed in  trust  for  the  Jacksons  according  to  their  rights, 
and  subject  to  the  homestead  claim  of  the  defendant  Mary. 

The  court  does  not  find  that  the  plaintiff  ever  made  any 
purchase  of  the  land  from  Jackson,  but  that  they  merely 
"made  an  agreement  for  the  purchase  and  sale  of  said  dwell- 
ing-house and  improvements,"  and  it  appears  from  the  findings 
that  Jackson  did  not,  by  the  terms  of  his  assignment  of  the 
contract,  attempt  \  >  transfer  to  the  plaintiff  any  right  to  the 
land,  the  assignment  itself  being  but  the  equivalent  of  an  au- 
thority to  the  plaintiff  to  receive  from  Crocker  in  his  own  name 
the  deed  provided  for  therein.  Viewing  these  transactions  in 
the  light  of  the  circumstances  under  which  they  were  had, 
and  considering  that  they  were  had  without  any  purpose  to 
deprive  the  defendant  Mary  of  her  homestead,  we  can  only 
Bay  that  the  good  faith  under  which  the  plaintiff  then  acted, 
as  well  as  all  principles  of  equity,  will  prevent  him  from  say- 
ing now  that  he  thereby  acquired  any  estate  in  the  land  which 
he  can  hold  adversely  to  her,  or  that  his  relation  to  her  is 
other  than  that  of  a  trustee  of  the  estate  so  acquired  by  him. 

The  respondent  Mary  was  not,  however,  by  virtue  of  such 
relation,  entitled  to  demand  that  the  plaintiff  should  imme- 
diately make  a  conveyance  to  her  of  the  land.  Although  he 
held  the  land  in  trust  for  the  defendants,  as  above  stated,  still, 
it  was  subject  in  his  hands  to  the  same  superior  claim  for  the 
unpaid  amount  of  the  purchase-money  that  it  was  in  the  handa 
of  Crocker,  and  until  that  claim  had  been  satisfied,  Mary 
could   not  demand  a  conveyance   from  him.     The  plaintiff 
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could  not,  however,  assume  a  hostile  relation  to  her  until  after 
she  had  herself  renounced  her  obligation  to  discharge  this 
claim. 

The  provision  for  a  forfeiture  at  the  maturity  of  the  time 
fixed  in  the  agreement  for  such  payment  had  not  been  enforced 
by  Crocker,  and  his  subsequent  execution  of  the  deed  to  plain- 
tiff was  a  recognition  by  him  that  such  forfeiture  had  been 
waived.  If  it  should  be  conceded  that  that  provision  was  not 
extinguished  by  his  failure  to  avail  himself  of  it  at  the  time  it 
accrued,  yet  it  could  not  afterwards  be  enforced  without  a  de- 
mand for  payment  on  his  part,  and  a  refusal  on  the  part  of 
Jackson:  Armstrong  v.  Pierson,  5  Iowa,  317.  "A  condition 
involving  a  forfeiture  must  be  strictly  interpreted  against  the 
party  for  whose  benefit  it  is  created":  Civ.  Code,  sec.  1442. 
When  time  is  not  made  of  the  essence  of  the  contract,  it  is  in- 
cumbent upon  the  party  who  would  terminate  the  contract  to 
give  notice  to  the  other,  and  a  reasonable  time  within  which 
to  do  any  act  required  on  his  part,  before  he  can  be  absolved 
therefrom.  By  the  terms  of  the  agreement  with  Jackson, 
Crocker  had  a  right,  in  case  of  non-payment,  to  declare  the 
agreement  null  and  void,  and  the  previous  payment  forfeited. 
Mere  failure  to  make  the  payment  did  not  ipso  facto  make 
the  agreement  void,  except  at  the  option  of  Crocker,  and  such 
option  must  have  been  expressed  by  proper  notice  to  Jackson. 
The  plaintifi"  could  not  enforce  this  claim  assigned  to  him  by 
Crocker  upon  any  other  terms  than  could  Crocker,  and  his 
failure  to  make  a  demand  for  the  payment  left  the  agreement 
still  in  force. 

The  plaintiff  obtained  the  deed  from  Crocker,  October  15th, 
and  "  immediately  after  November  3d,"  that  is,  as  early  as 
November  4th,  made  a  demand  upon  the  defendants  for  the 
possession  of  the  premises.  No  demand  was  made  by  him  for 
the  purchase  price,  nor  did  he  give  any  notice  that  he  elected 
to  treat  the  agreement  at  an  end.  Considering  the  relation 
which  he  bore  to  the  defendants  in  respect  to  the  title  to  the 
land  held  by  him  for  them,  he  was  not,  at  the  time  of  his  de- 
mand for  the  possession,  or  at  the  commencement  of  this 
action,  entitled  thereto.  The  fact  that  when  he  made  such 
demand  the  defendant  Mary  repudiated  his  title  is  immaterial. 
She  did  not,  until  the  6th  of  November,  have  any  knowledge 
that  he  had  any  interest  in  the  premises,  or  was  entitled  to 
receive  the  unpaid  portion  of  the  purchase-money,  and  after 
she  had  such  knowledge,  no  demand  was  made  upon  her.     It 
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was  incumbent  on  him,  in  order  to  put  her  in  default,  to  in- 
form her  of  his  relation  to  the  property,  and  his  failure  to  do 
60  took  from  her  repudiation  of  his  claim  all  significance. 

At  the  trial  of  the  cause,  the  equitable  defense  presented 
in  the  answer  was  considered  by  the  court,  and  many  trans- 
actions between  the  plaintiflF  and  the  defendants  not  presented 
by  the  answer  were  incorporated  by  it  into  its  findings.  It  is 
evident  that  the  parties  presented  to  the  court  their  respective 
rights  to  the  premises  without  much  regard  to  the  form  of  the 
pleadings,  and  that  the  judgment  of  the  court  was  based  more 
upon  the  facts  disclosed  at  the  trial  than  upon  the  issues  pre- 
sented for  trial.  In  its  judgment,  the  court  directs  that  the 
defendant  Mary  pay  to  the  plaintiSF  the  balance  of  the  pur- 
chase price  on  the  lots  in  question,  but  makes  no  direction  to 
the  plaintiff  respecting  a  conveyance  thereof.  There  is  no 
averment  in  her  answer  of  any  offer  by  her  to  pay  to  the  plaintiff' 
this  amount  of  money,  and  the  plaintiff"  commenced  his  action 
without  making  any  demand  therefor.  Unless  the  judgment 
should  direct  a  conveyance  from  the  plaintiff",  upon  the  pay- 
ment of  the  money  for  which  he  holds  the  title  as  security,  the 
payment  by  Mary  would  still  leave  the  question  of  title  to  the 
premises  unsettled. 

Considering  the  entire  case  as  presented  by  the  record,  we 
are  of  the  opinion  that  complete  justice  can  be  best  adminis- 
tered to  all  parties  by  reversing  the  judgment  and  directing  a 
new  trial,  with  leave  to  the  parties  to  amend  their  pleadings  as 
they  may  be  advised,  and  it  is  so  ordered. 


PATERaON,  J.,  dissented,  and  claimed  that  as  the  plaintiflF  Alexander,  as  the 
grantee  of  Crocker,  became  vested  with  the  legal  title  to  the  land  and  all  of 
Crocker's  rights  under  the  contract  to  enforce  it  as  against  the  Jacksons,  his 
demand  for  the  possession  of  the  premises  alone  was  suflScient  notice  to  them 
that  he  claimed  a  forfeiture  on  account  of  their  failure  to  pay  him  the  bal- 
ance of  the  purchase  price,  which  he  had  paid  to  Crocker.  In  this  connection 
Judge  Paterson  said:  "If  Crocker  had  made  a  demand  for  possession  of  the 
premises,  it  would  have  been  the  clearest  kind  of  a  notice  that  he  claimed  a 
forfeiture  on  account  of  a  failure  to  pay  the  balance  of  the  purchase  price. 
It  then  would  have  been  the  duty  of  the  defendants,  if  they  desired  to  avoid 
the  forfeiture,  to  immediately,  or  as  soon  as  they  could  do  so,  tender  the 
amount  remaining  unpaid.  The  same  duty  was  owing  to  plaintiflF,  the  grantee 
of  Crocker.  His  demand  was  a  proper  one  to  make,  and  was  unmistakable 
proof  of  his  claim  of  forfeiture,  and  the  right  to  possession  under  the  terms  of 
the  contract:  Pomeroy  on  Specific  Performance,  sec.  393;  Doe  v.  Birdi,  1 
Mees.  &  W.  402;  Dendy  v.  NicMl,  4  Com.  B.,  N.  S.,  376,  Instead  of  oflFer. 
ing  to  pay  the  balance  due,  as  she  ought  to  have  done,  Mrs.  Jackson  "  repu- 
<liated  any  right,  title,  or  interest  of  plaintiflF  in  or  to  said  premises,  and 
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refused  and  ever  since  has  refused  to  deliver  the  same,  and  no  offer  has 
been  made  by  defendants  or  either  of  them  to  pay  plaintiff  the  balance  of 
the  purchase  price.  "Under  the  contract,  payment  of  the  purchase  price 
was  a  condition  precedent.  The  parties  intended  —  and  their  intention  is 
expressed  in  clear  language  —  that  the  fee  should  not  pass  until  the  purchase* 
money  was  fully  paid.  Before  defendant  Mary  can  claim  a  deed  or  the  right 
to  retain  the  possession  given  under  the  contract,  she  must  pay  the  purchase 
price.  She  cannot  claim  under  the  contract,  and  at  the  same  time  repudiate 
it.  The  legal  title  is  in  plaintiff.  He  paid  a  valuable  consideration  for  it, 
and  if  the  defendants,  or  either  of  them,  have  any  defense  to  his  claim  for  the 
possession,  it  must  be  an  equitable  defense.  One  who  asks  the  interposition 
of  a  court  of  equity  between  himself  and  the  owner  of  the  legal  title  must 
show  that  he  is  not  in  fault.  That  he  who  seeks  equity  must  do  equity,  and 
do  it  promptly,  is  a  rule  especially  applicable  to  contracts  of  this  kind,  and 
particularly  in  this  state:  Green  v.  Oovillaud,  10  Cal.  324;  70  Am.  Dec  726. 
Defendant  Mary  had  notice  of  plaintiff's  claim  as  early  at  least  as  November 
4,  1887,  and  had  full  notice  of  his  rights  two  days  later.  This  action  was  not 
commenced  until  May  8,  1888.  The  court  finds  that  each  of  the  defendants 
was  at  all  times  able  to  pay  the  balance  of  the  purchase  price.  Neither  of 
them  offered  to  do  so.  Six  months  had  passed  before  plaintiff  commenced 
this  action.  In  view  of  the  fact  that  no  tender  of  the  balance  had  been  made 
up  to  that  time,  it  is  not  likely  that  a  court  of  equity,  after  such  delay  with- 
out excuse,  would  have  relieved  the  defendant  Mary  from  the  forfeiture  that 
had  been  incurred,  even  if  she  had  offered,  in  her  answer,  to  pay  the  balance 
and  all  costs  that  had  been  incurred  by  the  plaintiff;  bat  not  only  was  no  such 
offer  made,  but  she  still  repudiates  the  claim  of  the  plaintiff,  and,  so  far  aa 
the  record  shows,  still  denies  that  he  has  any  interest  in  the  property,  or 
that  the  defendants  owe  him  any  duty.  To  entitle  a  party  who  is  in  default, 
under  such  circumstances,  to  relief,  it  must  appear  that  he  has  promptly  and 
in  good  faith  offered  to  do  what  his  contract  required  him  to  do,  and  neither 
infancy  nor  ignorance  of  his  rights  is  a  sufficient  excuse:  Pomeroy's  Eq.  Jur., 
sec.  452;  Conrad  v.  Lindky,  2  Cal.  175;  Steele  v.  Branch,  40  Cal.  11;  Orey  v. 
Tvbhs,  43  Cal.  364;  Hickjs  v.  Lovell,  64  Cal.  18,  20;  49  Am.  Rep.  679;  Marshall 
T.  Means,  12  Ga.  68;  56  Am.  Dec.  444;  Cross  v.  Oaraon,  8  Blackf.  138;  44 
Am.  Dec.  742;  McClartey  v.  Gokey,  31  Iowa,  509;  Jonea  v.  Robhins,  29  Me. 
353;  50  Am.  Dec.  593;  Wella  v.  Smith,  2  Edw.  Ch.  83;  Hancock  v,  Carlton,  6 
Gray,  58,  59.  The  indulgence  or  non-action  of  the  plaintiff  from  the  time  he 
demanded  possession  until  the  commencement  of  this  action  cannot  be  taken 
as  a  waiver  of  the  forfeiture:  Kerns  v.  McKean,  65  Cal.  416.  'The  vendor 
is  not  bound  to  wait  indefinitely  after  the  failure  of  the  purchaser  to  comply 
with  the  terms  of  his  agreement.  If  the  payments  are  not  made  when  due, 
he  may,  if  out  of  possession,  bring  his  ejectment,  and  recover  possession': 
Central  Pac.  R.  R.  Co.  v.  Mudd,  59  Cal.  590."  The  lower  court  adjudged  and 
decreed  *'  that  defendant  Mary  Jackson  pay  to  plaintiff  the  sum  of  ^7.21, 
balance  of  purchase  price  paid  on  the  lots  involved,  with  interest  on  the  same 
at  seven  per  cent  per  annum  from  date  hereof."  Of  this  Judge  Paterson  says: 
"  In  this  I  think  the  court  erred.  There  is  no  power  in  a  court  of  equity  to 
grant  relief  on  a  ground  not  claimed,  and  on  which  one  of  the  parties  has  not 
had  an  opportunity  to  be  heard.  The  question  whether  defendant  Mary 
should  be  relieved  from  the  forfeiture  was  not  in  issue,  and  the  court  could 
not  consider  it:  People's  Bank  v.  Mitc/iell,  73  N.  Y.  415.  Even  where  evi- 
dence was  given  of  an  offer  to  pay  the  full  amount  due  after  the  action  was 
commenced,  this  court  held  that  it  was  new  matter  which  ought  to  have  been 
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pleaded:  Hegler  y.  Eddy,  53  Cal.  599 As  additional  eridence  of  the  in- 
justice of  allowing  the  defendants,  after  such  conduct,  to  tender  to  plaintiff 
the  balance  of  the  purchase  price,  and  require  him  to  convey  the  legal  title  to 
them,  it  appears  from  the  record  that  the  plaintiff  paid  the  full  value  of  the 
property  to  Jackson,  and  that  the  latter  and  his  wife  have  ever  since  remained 
in  possession  of  the  property.  The  record  does  not  show  affirmatively  that 
the  defendant  Mary  has  had  the  benefit  of  the  money  paid  by  plaintiff  to  her 
husband;  but  as  the  money  paid  was  community  funds,  and  they  havo 
always  lived  together,  it  must  be  presumed  that  they  enjoyed  it  jointly." 

Homestead  on  Land  under  Contract  to  Purchase.  —  Homestead 
may  be  claimed  in  land  which  the  party  in  possession  is  under  contract  to 
purchase:  McKee  v.  Wilcox,  11  Mich.  358;  83  Am.  Dec.  743.  As  to  what 
title  is  necessary  or  sufficient  to  support  a  homestead,  see  extended  note  to 
Pryor  v.  Stone,  70  Am.  Dec.  344;  Blue  v.  Blue,  38  111.  9;  87  Am.  Dea  267. 
One  who  purchases  land  and  pays  part  of  the  purchase-money  becomes 
thereby  entitled  to  a  homestead  therein:  Dortch  v,  Benton,  98  N.  C.  190;  2 
Am.  St.  Rep.  331,  and  note. 

Vendor  and  Purchaser  —  Breach  op  Contract  to  Purchase. — A 
vendor  can  be  deprived  of  his  right  to  recover  damages  for  a  breach  of  a 
contract  to  purchase  only  by  some  act  constituting  a  waiver:  Allen  v.  Mohn, 
86  Mich.  328;  24  Am.  St.  Rep.  126,  and  note. 
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Vbndor  and  Purchaser.  —  Agreement  between  a  Land-ownkr  ahd 
Another  Person,  by  Which  the  Ijatver  is  Authorized,  within  a 
time  designated,  to  sell  certain  real  property  and  to  retain  for  his  com- 
mission whatever  shall  be  realized  over  a  price  named,  creates  a  relation 
between  the  parties  more  like  that  of  vendor  and  purchaser  than  that  of 
principal  and  agent,  and  any  sale  agreed  to  be  made  by  the  latter  must 
be  regarded  as  made  in  the  capacity  of  vendor,  and  not  as  on  account  of 
the  land-owner. 

Vendor  and  Purchaser.  —  Land-owner  has  No  Rtqht  to  ▲  Deposit 
Paid  on  Account  of  a  Sale  of  his  land  when  such  sale  is  made  by  one  who 
has  been  given  the  right  to  sell  the  land  and  retain  the  proceeds  in  ez« 
cess  of  a  sum  named,  and  the  sale  was  upon  the  express  condition  that 
the  deposit  was  to  be  returned,  and  the  sale  canceled,  if  a  title  insurance 
company  should  refuse  to  insiire  the  title,  and  such  company  had  so  re- 
fused after  examining  such  title,  though  after  such  refusal,  and  after  the 
contract  of  sale  had  been  canceled,  it  determined  to  insure  the  title. 

Action  against  Easton,  Eldridge,  &  Co.,  a  corporation,  to  re- 
cover moneys  received  by  it  on  account  of  the  sale  of  plain- 
tiff's land.    Judgment  for  the  defendaat. 

J.  T.  Rogers,  for  the  appellants. 

A.  C.  Ellis,  for  the  respondent. 
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Harrison,  J.  The  plaintiffs  executed  to  the  defendant  the 
following  instrument:  — 

"  We  hereby  authorize  Easton  and  Eldridge,  for  us,  and 
within  five  days  from  date  hereof,  and  until  this  authority  is 
canceled  in  writing  by  us,  to  sell  for  the  sum  of  $10  000  —  net 
dollars — the  following  described  property,  situated  in  the  city 
and  county  of  San  Francisco,  state  of  California,  to  wit:  'All 
of  block  935,  outside  lands;  and  we  will  pay  said  Easton  and 
Eldridge  a  commission  of  all  over  said  sum  of  $10,000,  net, 
for  which  they  may  sell  said  property  with  our  consent.' 

"  Witness  our  hand  and  seal  this  twenty-fourth  day  of  Au- 
gust, A.  D.  1887.  "  C.  B.  HoBsoN. 

"  C.  H.  Robinson." 

Thereafter,  on  the  same  day,  the  defendant  bargained  with 
one  Z.  S.  Eldridge  for  the  sale  of  the  land  at  the  price  of 
$10,500,  upon  the  condition  that  the  title  to  the  property  would 
be  insured  by  the  Title  Insurance  Company,  and  received  from 
him  $1,050  as  a  deposit,  agreeing  to  return  the  same  in  case 
the  insurance  company  would  not  insure  the  title,  giving  to 
him  the  following  receipt:  — 

"  San  Francisco,  August  24,  1887. 

"  Received  of  Z.  S.  Eldridge  the  sum  of  one  hundred  dollars, 

being  deposit  on  purchase  of  block  935,  outside  lands.     Price 

agreed  upon,  ten  thousand  five  hundred  dollars  ($10,500)  in 

gold  coin.     Thirty  days  allowed  for  search  of  title,  and  if  title 

is  found  imperfect  and  cannot  be  made  good,  said  deposit  will 

be  returned. 

"  Easton,  Eldridge,  &  Co.,  Agents." 

A  similar  receipt  for  $950  was  given  the  next  day. 

The  Title  Insurance  Company  refused  to  insure  the  title, 
and  thereupon,  before  the  expiration  of  the  thirty  days,  viz., 
September  6th,  the  defendant  repaid  the  deposit  to  Eldridge. 
The  plaintiffs  commenced  this  action  to  recover  from  the  de- 
fendant the  money  paid  it  by  Eldridge,  upon  the  theory  that 
the  money  so  paid  was  received  by  the  defendant  in  its  capa- 
city as  agent  of  the  plaintiffs,  and  was  their  money  in  its  hands 
the  moment  it  was  received  from  Eldridge.  The  court  ren- 
dered judgment  in  favor  of  the  defendant,  from  which,  and  an 
order  denying  a  new  trial,  an  appeal  has  been  taken. 

The  relation  of  the  defendant  to  the  plaintiffs  was  not  that 
of  a  mere  agent.  While  its  authority  to  sell  the  land  was  de- 
rived from  the  plaintiffs,  yet  the  sale  was  to  be  made  for  its 
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own  account  and  benefit,  as  well  as  for  that  of  the  plaintiffs. 
Although  the  authority  to  sell  was  not  so  coupled  with  an  in- 
terest as  to  create  in  the  defendant  an  interest  in  the  land,  or 
to  prevent  the  plaintiffs  from  revoking  the  authority,  yet  by 
the  terras  of  the  authorization  the  defendant  acquired  such  a 
right  to  a  portion  of  the  proceeds  of  sale  as  to  enable  it  to  make 
a  contract  of  sale  upon  terms  of  its  own  choosing.  The  plain- 
tiffs, in  effect,  gave  to  the  defendant  an  option  for  five  days  to 
endeavor  to  sell  the  block  of  land  for  whatever  sum  it  could 
obtain,  and  upon  whatever  terms  it  might  make,  provided  they 
should  receive  therefor  the  sum  of  ten  thousand  dollars,  and 
agreed  that  defendant  should  have  whatever  sum  it  could  realize 
therefor  above  that  amount.  The  relation  thus  created  be- 
tween them  was  rather  that  of  a  vendor  and  purchaser  under  a 
contract  of  sale  than  one  of  principal  and  agent,  and  a  sale  by 
the  defendant  thereunder  was  in  the  capacity  of  a  vendor  upon 
its  own  account,  and  not  for  the  account  of  the  plaintiffs.  In- 
asmuch as  the  defendant  was  entitled  to  all  the  proceeds  of 
the  sale  in  excess  of  ten  thousand  dollars,  it  had  the  right  to 
make  the  sale  upon  such  terms  as  in  its  judgment  would  en- 
able it  to  realize  the  highest  price  for  the  land.  Upon  a  sale 
by  it  the  plaintiffs  were  entitled  to  the  immediate  payment  of 
the  ten  thousand  dollars,  but  the  defendant  could  sell  the  land 
either  for  cash  or  upon  time,  as  it  might  choose,  and  its  terms 
of  sale  did  not  require  ratification  by  the  plaintiffs. 

Even  if  it  be  conceded  that  the  defendant  was  but  the  agent 
of  the  plaintiffs,  their  right  to  recover  from  it  the  money  paid 
by  Eldridge  was  no  higher  than  the  right  of  the  defendant  to 
retain  the  money  from  Eldridge;  and  its  right  to  refund  the 
money  to  him  was  co-extensive  with  the  obligation  created 
by  the  agreement  under  which  it  had  been  paid.  If  the 
agreement  with  him  was  contrary  to  the  terms  of  the  author- 
ity conferred  by  the  plaintiffs,  it  could  not  be  enforced  against 
them,  and  they  could  enforce  it  against  Eldridge  only  in 
case  they  ratified  the  act  of  the  defendant;  but  a  ratifica- 
tion of  that  act  subjected  them  to  all  the  terms  of  the  agree- 
ment. The  agreement  between  the  defendant  and  Eldridge 
was  conditioned  upon  the  approval  of  the  title  by  the  Title 
Insurance  Company,  and  by  the  terms  of  that  agreement  the 
money  received  from  him  was  to  be  refunded  in  case  the  Title 
Insurance  Company  did  not  approve  the  title.  Upon  the  dis- 
approval of  the  title  by  that  company,  Eldridge  had  the  right 
to  demand,  and  the  defendant  had  the  right  to  refund,  the 
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money  that  had  been  received  by  it  as  a  deposit  upon  the  sale. 
Ex  parte  White^  In  re  Nevill,  L.  R.  6  Ch.  397,  is  illustrative 
of  the  principles  applicable  to  the  present  case.  Goods  had 
been  consigned  by  Towle  &  Co.  to  Nevill  for  sale,  and  if  sold, 
to  be  accounted  for  at  a  fixed  price.  Nevill  sold  the  goods 
upon  such  terms  and  at  such  prices  as  he  chose,  and  it  was 
held  that  the  moneys  received  by  him  upon  such  sales,  and 
standing  to  his  credit  upon  the  books  of  his  banker,  were  his 
own  moneys,  and  did  not  belong  to  Towle  &  Co.;  that  the  con- 
tracts of  sale  made  by  Nevill  were  made  by  him  on  his  own 
account,  and  not  as  agent  for  Towle  &  Co.,  the  court  saying: 
"The  business  which  Nevill  carried  on  with  the  goods  of 
Towle  &  Co.  has  been  called  a  cotton  agency  business,  and 
the  word  *  agency,'  in  its  prima  facie  sense,  seems  to  imply 
the  relation  of  principal  and  agent,  and  not  of  vendor  and 
purchaser.  But  it  has  been  admitted  in  the  course  of  the 
argument,  that  there  is  no  magic  in  the  word  *  agency.*  It  is 
often  used  in  commercial  "matters  where  the  real  relationship 
is  that  of  vendor  and  purchaser,  and  the  question  is,  whether 
the  dealings  between  Mr.  Nevill  and  Messrs.  Towle  &  Co.  with 
reference  to  these  goods  resulted  in  the  relationship  of  vendor 
and  purchaser,  or  in  the  relationship  of  principal  and  agent." 
"  If  the  consignee  is  at  liberty,  according  to  the  contract  be- 
tween him  and  his  consignor,  to  sell  at  any  price  he  likes,  and 
receive  payment  at  any  time  he  likes,  but  is  to  be  bound,  if  he 
sells  the  goods,  to  pay  the  consignor  for  them  at  a  fixed  price 
and  a  fixed  time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent.  The 
contract  of  sale  which  the  alleged  agent  makes  with  his  pur- 
chasers is  not  a  contract  made  on  account  of  his  principal,  for 
he  is  to  pay  a  price  which  may  be  different,  and  at  a  time 
which  maybe  different,  from  those  fixed  by  the  contract": 
Page  403.  We  think  that  the  rule  there  laid  down  should 
control  in  the  present  case. 

The  objection  of  the  plaintiffs  to  the  letter  from  Grim.wood 
was  properly  overruled.  It  had  already  been  received  in  evi- 
dence, without  objection,  during  the  testimony  of  the  plaintiff 
Hobson.  Neither  did  the  court  err  in  refusing  to  admit  the 
evidence  offered  by  the  plaintiffs,  that  subsequent  to  the  re- 
payment to  Eldridge  of  the  deposit,  the  Title  Insurance  Com- 
pany did  insure  to  the  plaintiffs  the  title  to  the  land.  It  was 
not  controverted  that  the  agreement  on  the  24th  of  August 
between  Eldridge  and  the  defendant  was  made  upon  the  con- 
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dition  that  that  company  would  insure  the  title,  or  that  the 
company  did  thereafter  refuse  to  insure  it.  Its  subsequent 
agreement  to  insure  the  title  to  the  plaintiffs  would  not  defeat 
the  effect  of  its  prior  refusal  to  insure  it  to  Eldridge. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


Thk  principal  CASS,  while  it  arose  out  of  a  contract  of  a  class  not  at  all 
unusual  in  its  character,  is  apparently  a  pioneer  case,  for  we  cannot  aoknowU 
edge  the  supposed  relevancy  of  the  single  decision  cited  by  the  coart.  That 
decision,  if  applicable  to  contracts  relating  to  real  estate,  apparently  requires 
those  courts  which  consider  themselves  as  bound  by  it  to  regard  the  prop- 
erty  authorized  to  be  sold  as  the  property  of  the  person  authorized  to  sell  it, 
rather  than  as  the  property  of  its  owner,  and  to  determine  that  the  owner  is 
not  entitled  to  the  proceeds  of  the  sale  of  his  property.  Doubtless  there  are 
many  cases  in  which  an  owner  of  personalty  may  place  it  in  possession  of 
another  with  power  to  sell  it,  and  may  so  conduct  himself  as  to  be  bound  by 
any  sale  made  by  his  agent;  but  we  cannot  conceive  that  this  can  be  true 
of  real  estate,  the  title  to  which  stands  of  record  in  the  name  of  its  owner, 
especially  where  the  authorization  to  sell  it  is  in  writing,  disclosing  the  names 
both  of  the  principal  and  the  agent,  and  the  terms  on  which  the  latter  may 
act  for  the  former.  In  the  principal  case,  the  writing  authorized  the  defend- 
ant  to  act  for  the  plaintiffs,  and  the  contract  made  by  it  purported  to  be 
made  by  it  as  "agents."  We  are  therefore  unable  to  appreciate  the  sugges- 
tion  of  the  court  that  this  contract,  made  under  the  written  delegation  of 
authority  to  defendant,  was  made  by  it  as  principal  rather  than  as  agent.  It 
is  true  that  the  mode  of  compensating  defendant  for  its  services  was  to  per- 
mit it  to  retain  all  the  purchase-money  above  the  sum  specified;  but  this 
mode  of  ascertaining  compensation  did  not,  in  our  judgment,  either  modify 
or  extend  the  authority  otherwise  conferred  on  defendant,  nor  destroy,  a* 
between  the  parties,  the  relation  of  principal  and  agent. 


Grimmer  v,  Carlton. 

[98  Caufobnia,  189.] 

CONTRAOT  18  NOT  ITPON  A  CONSIDERATION  SuFMCIKNT  TO  SUPPORT  It  whaik 
such  consideration  is  an  agreement  to  do  acts  the  doing  of  which  cannot 
be  specifically  enforced. 

Dkbi>  Based  on  Non-bnforceablb  Consideration.  —  Peed  made  in  con- 
sideration that  the  grantor,  an  aged  woman,  in  feeble  health,  should  b* 
supported  and  maintained  for  the  balance  of  her  natural  life  by  her 
daughter,  the  grantee,  is  upon  a  consideration  not  enforceable,  and  there- 
fore insufficient  in  law,  and  the  deed  will  be  canceled  by  a  court  of  equity 
at  the  instance  of  the  grantor. 

Suit  to  cancel  a  deed  made  by  the  plaintiff  to  the  defend* 
ant.    Judgment  for  plaintiff. 

W.  H,  L.  Barnes  and  W.  H.  Layson,  for  the  appellant. 

William  B.  Hardy,  for  the  respondent. 
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FooTE,  C.  This  action  was  brought  to  cancel  a  deed  made 
by  Mrs.  Grimmer,  the  plaintiff,  to  her  daughter,  Mrs.  Carlton. 
The  case  comes  here  upon  the  judgment  roll  alone. 

From  the  pleadings  it  appears  that  the  main  issues  are  two: 
1.  Whether  or  not  the  deed  had  been  obtained  by  the  fraud 
and  misrepresentations  of  the  defendant;  2.  Whether  or  not 
the  true  consideration  for  the  making  and  delivery  thereof  was 
expressed  in  the  deed;  and  if  not  so  expressed,  if  it,  as  set  out 
in  the  pleadings,  was  an  enforceable  contract  and  sufficient  to 
support  the  deed. 

The  court  found  in  favor  of  the  defendant  as  to  the  issue  of 
fraud  and  misrepresentations,  but  found  for  the  plaintiff,  that 
the  true  consideration  was  not  stated  in  the  deed;  that  it  was 
a.  consideration  based  upon  a  verbal  agreement  that  the  de- 
fendant, in  consideration  of  the  making  and  delivery  of  the 
deed,  would  support  and  maintain  her  mother,  the  plaintiff, 
for  the  balance  of  her  natural  life,  and,  in  effect,  that  such,  a 
proposed  consideration,  not  being  enforceable,  was  no  consid- 
eration at  all;  and  adjudged,  therefore,  that  the  deed  should 
be  canceled,  and  the  defendant  enjoined  from  selling  the  prop- 
erty described  in  the  deed,  which  it  is  alleged  she  intended 
to  do.     From  that  judgment  this  appeal  is  taken. 

Taken  altogether,  we  see  no  conflict  in  the  findings,  and  no 
error  in  that  respect.  Nor  do  we  perceive  that  the  court  erred 
in  giving  judgment  upon  the  findings  for  the  plaintiff. 

The  proposed  consideration,  as  the  true  and  only  considera- 
tion, if  any  existed,  mentioned  therein,  is  found  to  be  no  con- 
sideration in  the  sense,  as  we  understand  the  findings,  that  the 
agreement  upon  which  it  was  based  was  not  an  enforceable 
contract,  and  therefore  the  deed  should  be  canceled.  The 
findings  also  negative,  by  finding  what  the  true  consideration 
was,  the  existence  of  any  other  to  support  the  deed. 

But  it  is  claimed  that  by  the  admissions  of  the  answer  to 
the  cross-complaint  it  is  shown  that  the  contract  to  maintain 
and  support  the  plaintiff  was  partially  performed. 

We  do  not  think  this  position  correct.  The  answer  to  the 
cross-complaint  specifically  denies  that  there  was  any  such 
agreement  made  as  the  latter  pleading  sets  up;  and  if  that  is 
denied,  the  fact  set  out  in  it,  that  the  plaintiff  was  supported 
by  the  defendant,  if  admitted  by  the  pleadings,  is  not  an  ad- 
mission that  it  was  in  pursuance  of  the  agreement  the  exist- 
ence of  which  is  denied. 

Conceding,  without  deciding,  that  the  agreement  may  not 
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be  within  the  statute  of  frauds,  because  it  appears  that  the 
time  for  the  performance  of  the  defendant's  contract  to  main- 
tain and  support  depends  upon  the  contingency  of  the  death 
of  the  plaintiff,  which  might  or  might  not  happen  within  a 
year,  under  the  rule  laid  down  in  Swift  v.  Swift,  46  Cal.  269, 
nevertheless  we  do  not  think  the  contract  an  enforceable  one, 
because  from  the  very  nature  of  it  a  proper  performance  thereof 
involved  the  personal  services  of  the  defendant. 

The  findings  show  that  the  plaintiff  is  a  person  eighty-four 
years  of  age,  feeble  in  health,  subject  to  the  ailments  and  dis- 
orders incident  to  old  age,  and  her  memory  seriously  impaired. 

The  proper  maintenance  and  support  of  the  mother  by  her 
daughter  ought  necessarily  to  involve  the  personal  care  and 
attention  of  the  latter  to  such  a  sick,  ailing,  and  feeble-mem- 
oried  parent.  It  would  doubtless  be  also  the  most  important 
and  necessary  part  of  the  proposed  maintenance  and  support 
of  an  almost  helpless  parent,  a  female,  too,  peculiarly  to  be  at- 
tended to  by  a  loving  and  devoted  daughter. 

And  it  would  be  strange  indeed  if,  in  addition  to  a  house  and 
lot  worth  six  thousand  dollars,  —  almost  all  the  mother  pos- 
sessed in  the  way  of  property,  —  the  filial  affection  of  the  child 
would  not  stimulate  and  cause  her  to  consider  such  services 
as  included  in  the  contract  and  so  intended  by  the  party  to  be 
charged,  and  that  the  same  would  be  so  understood  by  the 
party  with  whom  it  was  made. 

The  validity  of  the  deed  depends  upon  the  power  to  enforce 
the  specific  performance  of  the  defendant's  mutual  and  de- 
pendent contract.  As  it  could  not  be  enforced  under  the  rule 
laid  down  in  Cooper  v.  Peiia,  21  Cal.  409,  and  King  v.  Gilder- 
deeve,  79  Cal.  509,  we  think  the  court  below  was  warranted  in 
giving  its  judgment  on  the  findings  made,  and  we  advise  that 
the  judgment  be  aflSrmed,  there  being  no  prejudicial  error  dis- 
closed by  the  record. 

Vanclief,  C,  and  Fitzgerald,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed.       

To  Sustain  a  Demand  for  the  Specitio  Performance  of  a  Contract, 
it  is  generally  essential  that  there  be  mutuality  of  remedy;  or  in  other 
words,  that  each  of  the  parties  have  the  right  to  compel  the  other  to  perform 
it.  A  party  against  whom  redress  by  specitio  performance  cannot  be  success- 
fully sought  cannot  himself  successfully  seek  it:  Cooper  v.  Pefla,  21  Cal.  409 
Jiogers  y.  Saunders,  16  Me.  92;  33  Am.  Dec.  635;  Sterling  r.  Klepaattle,  24  Ind 
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9i;  87  Am,  Dec.  319;  Bodine  v.  Qlading,  21  Pa.  St.  50;  69  Am.  Dec.  749. 
The  principal  case  was  not,  however,  a  suit  for  specific  performance,  and 
therefore  we  know  not  why  the  law  of  specific  performance  was  applied  to 
it;  and  our  ignorance  is  not  enlightened  by  reference  in  the  opinion  of  the 
court  to  any  authority  or  reason  in  support  of  the  view  which  the  court  ap- 
peared to  entertain,  —  that  a  contract  shonld  be  declared  void  because  it  can* 
not  be  specifically  enforced.  The  suit  was  to  cancel  a  conveyance,  on  the 
alleged  ground  that  it  was  obtained  by  fraud;  and  thereupon  the  court  found, 
as  a  reason  for  canceling  it,  a  ground  which  the  complainant  may  well  be  par* 
doned  for  not  having  thought  of,  viz.,  that  the  agreement,  which  was  the 
consideration  of  the  deed,  could  not  be  specifically  enforced,  and  therefore 
that  the  deed  was  without  any  consideration  suflScient  to  support  it.  Ac- 
cording to  this  decision,  if  our  publisher  should  convey  us  a  tract  of  land  in 
consideration  of  our  agreement  to  edit  a  volume  of  these  reports  to  the  best 
of  our  skill,  he  might  at  once  pursue  us  in  a  court  of  equity  for  having  per- 
petrated a  fraud  on  him  in  procuring  the  conveyance  in  consideration  of  our 
agreement,  because  no  court  would  undertake  to  compel  us  to  edit  anything; 
and  he  might  obtain  a  decree  canceling  his  conveyance,  though  we  were  will- 
ing to  render  the  services  as  agreed.  But  for  the  principal  case,  there  is 
no  reason  for  thinking  that  such  is  the  law.  An  agreement  to  do  any  act  or 
series  of  acts  which  the  promisor,  but  for  his  agreement,  was  under  no  obli- 
gation to  perform,  has  ever  been  deemed  an  ample  consideration  for  any  con- 
tract, transfer,  or  conveyance,  whether  the  doing  of  such  act  or  acts  could  be 
specifically  enforced  or  not:  Cobb  v.  Cowdery,  40  Vt.  25;  94  Am.  Dec  370; 
Hartzell  v.  Saunders,  49  Mo.  433;  8  Am.  Rep.  136;  Oould  v.  Banka,  8  Wend. 
562;  24  Am.  Dec.  90;  Laiorence  v.  Gayetty,  78  Cal.  126;  12  Am.  St.  Rep.  29; 
Hamer  v.  Sidway,  124  N.  Y.  538;  21  Am.  St.  Rep.  693;  Lindell  v.  Rokes,  60 
Mo.  249;  21  Am.  Rep.  395;  Devecmon  v.  Shaw,  60  Md.  199;  9  Am.  St.  Rep. 
422;  Smith  v.  AlUn,  5  Allen,  454;  81  Am.  Dec.  758. 

The  principal  case  is  in  direct  conflict  upon  this  subject  with  Keener  v. 
Keener,  34  W.  Va.  421. 


Ball  v.  Rawles. 

[93  California,  222.] 

MALiciotrs  Pboseoution.  —  To  Entitle  Plaintiff  to  Recoykr  in  an  action 
for  his  malicious  prosecution,  he  must  show  that  such  prosecution  on  the 
part  of  the  defendant  was  malicious  and  without  probable  cause. 

Malicious  Prosecution.  —  The  Existence  of  Probable  Cause  for  a  prose- 
cution is  always  a  matter  of  law  to  be  determined  by  the  court.  If  the 
facts  are  undisputed,  the  court  must  order  a  nonsuit,  or  direct  a  ver- 
dict for  the  defendant  if  they  constituted  probable  cause,  and  if  they  did 
not,  then  that  the  other  issues  must  be  submitted  to  the  jury.  When 
the  facts  are  contradicted,  they  must  be  passed  upon  by  the  jury  before 
the  court  can  determine  the  issue  of  probable  cause,  but  in  either  con- 
tingency, the  question  is  still  one  of  law,  to  be  determined  by  the  court 
from  the  facts  established  in  the  case. 

Malicious  Prosecution  —  Probable  Cause,  Question  of,  how  Submitted. 
—  Probable  cause  is  in  the  nature  of  a  judgment,  to  be  determined  by  the 
court  upon  a  special  verdict  of  the  jury,  and  is  not  to  be  rendered  until 
after  the  jury  has  given  its  verdict  upon  the  facts  by  which  it  is  to  be 
determined.     It  is  not  necessary  that  the  facts  be  found  in  the  form  of  a 
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special  verdict.  The  court  may  instruct  the  jury  to  render  their  verdict 
for  or  against  the  defendant,  according  as  they  shall  find  facts  designated, 
which  the  court  may  deem  sufficient  to  constitute  probable  cause. 

Malicious  Peosecution  —  Pbobablb  Cause  —  Instructions  Defining.  — 
It  is  not  competent  for  the  court  to  give  to  the  jury  a  definition  of  prob- 
able  cause,  and  instruct  them  to  find  for  or  against  it,  according  as  they 
may  determine  that  the  facts  are  within  or  without  that  definition.  It 
must  instruct  the  jury  upon  this  subject  in  the  concrete,  and  not  in  the 
abstract,  and  must  not  leave  to  that  body  the  office  of  determining  the 
question,  but  must  itself  determine  it,  and  direct  the  jury  to  find  its  ver- 
dict according  to  such  determination.  The  court  should  group,  in  its 
instructions,  the  facts  which  the  evidence  tends  to  prove,  and  thea 
instruct  the  jury  that  if  such  facts  be  established,  there  was  or  was 
not  probable  cause,  as  the  case  may  be,  and  that  their  verdict  must  be 
accordingly. 

Malicious  Prosecution.  —  Actions  fob  Malicious  Prosecution  havb 
never  been  Favored,  and  are  not  sustainable,  unless  the  prosecution 
was  actuated  by  malice,  and  the  party  instigating  it  had  no  good  reason 
to  believe  that  the  law  had  been  violated,  and  did  not  act  in  good  faith 
upon  his  reasonable  belief  that  the  accused  was  guilty  of  the  offense  for 
which  he  was  prosecuted. 

Malicious  Prosecution  —  Probable  Cause  —  Belief.  —If  the  prosecutor 
does  not  in  fact  believe  the  accused  to  be  guilty,  the  defense  of  probable 
cause  cannot  exist.  It  is  not  sufficient  that  the  known  facts  are  such  as 
to  create  a  belief  of  the  guilt  of  the  accused  in  the  mind  of  an  impartial, 
reasonable  man,  if  they  did  not  create  such  belief  in  the  mind  of  the 
prosecutor. 

Malicious  PROSECtmoN  —  Probable  Cause  —  Question  for  Jury.  — 
Whether  a  prosecutor  believed  the  accused  guilty  of  the  crime  charged 
is  a  question  of  fact  to  be  submitted  to  the  jury. 

Malicious  Prosecution  —  Probable  Cause  —  Advice  of  Magistrate.  — 
If  the  prosecutor,  before  instituting  a  prosecution,  fully  and  fairly  stated 
the  facts  and  circumstances  to  a  justice  of  the  peace,  and  was  advised  by 
him  that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plain- 
tiff, and  he  honestly  acted  in  good  faith  under  such  advice,  no  action  can 
be  sustained  for  the  prosecution.  So  held,  where  the  facts  stated  to  the 
justice  were  confessedly  true,  but  he  was  in  error  in  thinking  that  they 
constituted  a  criminal  act  for  which  it  was  proper  to  issue  a  warrant  of 
arrest. 

Libel  —  Privileged  Communication.  —  A  complaint  filed  in  a  court  of  com- 
petent  jurisdiction,  charging  the  commission  of  a  supposed  crime,  is,  by 
the  code  of  California,  a  privileged  communication,  for  which,  though 
false,  the  complainant  cannot  be  made  answerable  in  a  civil  action. 

Action  for  malicious  prosecution,  brought  by  the  plaintiff,  a 
minor,  acting  by  his  guardian  ad  litem.  The  complaint  stated, 
or  attempted  to  state,  two  causes  of  action,  the  first  of  which 
alleged  the  malicious  prosecution  of  the  plaintiff  by  charging 
him,  as  the  owner  and  keeper  of  a  building,  with  allowing  and 
participating  in  an  illegal  game.  The  second  cause  charged 
that  the  defendant,  in  a  reckless  manner  and  with  malicious 
intent,  had  presented  a  complaint  before  a  court  which  had 
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no  jurisdiction  in  the  matter,  by  which  the  plaintiff  was  ac» 
cused,  as  owner  and  keeper  of  a  store,  with  allowing  and  par- 
ticipating in  a  game  of  chance,  to  wit,  shaking  dice  for 
chances  in  prizes  having  a  monetary  value;  that  by  such  ac- 
cusation the  defendant  intended  that  all  persons  who  saw  or 
heard  of  it  should  understand  and  believe,  and  they  did  so 
understand  and  believe,  that  the  plaintiff  allowed  and  partici- 
pated in  a  game  prohibited  by  the  Penal  Code  of  the  state. 
The  court  sustained  a  demurrer  on  the  last  cause  of  action. 
By  the  evidence  it  appeared  that  the  plaintiff  was  the  manager 
of  a  store;  that  at  such  store  there  was  a  shaking  of  dice  for 
certain  prizes;  that  the  defendant  went  to  the  office  of  a  jus- 
tice of  the  peace,  and  he  and  the  justice  examined  the  Penal 
Code  of  the  state  with  reference  to  gambling  games;  that  the 
defendant  stated  the  facts  to  the  justice  as  they  existed,  and 
the  latter  told  him  that  they  constituted  a  violation  of  the 
code,  and  therefore  that  a  public  offense  had  been  committed. 
An  affidavit  was  then  drawn,  charging  the  commission  of  the 
acts  the  existence  of  which  the  defendant  had  stated  to  the 
justice,  and  a  warrant  of  arrest  was  issued  thereon;  but  when 
the  accusation  came  on  for  trial,  the  matters  therein  stated 
were  determined  not  to  constitute  a  public  offense,  and  the  ac- 
cused was  discharged.  The  building  in  which  was  the  store 
of  which  plaintiff  was  manager  had  been  leased  by  the  defend- 
ant to  J.  B.  Hunt.  The  plaintiff  sought  to  have  this  lease  re- 
ceived in  evidence,  together  with  evidence  tending  to  prove 
that  the  defendant  wished  it  annulled;  but  this  evidence,  on 
objection,  was  excluded  by  the  court  as  immaterial.  Verdict 
and  judgment  for  the  defendant;  plaintiff  appealed. 

J.  T.  Rogers,  for  the  appellant. 

T.  L.  Car  other  8,  for  the  respondent. 

Harrison,  J.  Action  against  the  defendant  for  a  malicious 
prosecution  in  causing  the  arrest  of  the  plaintiff  upon  a  crimi- 
nal charge. 

At  the  request  of  the  defendant,  the  court  instructed  th* 
jury:  "If  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  probable  cause  to  believe  that  the  plaintiff  was  guilty 
of  the  offense  charged  against  him,  then  it  is  not  material 
whether  the  defendant  was  actuated  by  proper  motives  or  im- 
proper motives  in  instituting  the  criminal  proceedings  against 
the  plaintiff.  To  authorize  a  recovery  in  this  class  of  cases,  it 
must  appear  that  the  defendant  was  actuated  by  malice,  but 


Feb.  1892.]  Ball  v.  Rawles.  177 

the  jury  must  further  believe  from  the  testimony  that  the  de- 
fendant had  no  probable  cause  or  no  reasonable  ground  to 
believe  that  the  plaintiff  was  guilty  of  the  oflFense  charged 
against  him;  and  the  court  further  instructs  the  jury  that 
probable  cause  means  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  in  themselves  suflSciently  strong  to 
warrant  a  reasonably  cautious  man  in  the  belief  that  the  per- 
son accused  is  guilty  of  the  offense  charged. 

"  I  instruct  you,  that  to  entitle  the  plaintiff  to  recover,  you 
must  find  from  the  evidence  that  the  prosecution  complained 
of  was  commenced  by  the  defendant  through  malice,  and  also 
that  it  was  without  probable  cause;  and  if  the  plaintiff  has 
failed  to  show,  by  a  preponderance  of  evidence,  either  of  these 
propositions,  the  jury  should  find  for  the  defendant." 

In  giving  these  instructions,  the  court  committed  error,  for 
which  a  new  trial  should  have  been  granted.  The  error  was 
not  obviated  by  the  fact  that  the  court,  at  the  request  of  the 
plaintiff,  instructed  the  jury  that  if  they  should  find  from  the 
evidence  "  that  the  defendant,  in  swearing  out  the  warrant 
and  causing  the  arrest  of  the  plaintiff,  did  not  believe  that 
plaintiff  was  guilty  of  any  crime,  and  that  he  did  not  have 
sufficient  knowledge,  as  a  cautious  and  prudent  man,  acting 
conscientiously  and  impartially,  to  believe  the  plaintiff  guilty 
of  any  crime,  then,  as  a  matter  of  law,  there  was  no  probable 
cause  for  the  arrest  and  prosecution  of  plaintiff,"  and  also, 
that  if  they  should  find  from  the  evidence  a  certain  state  of 
facts,  which  were  enumerated,  those  facts  would  not  consti- 
tute a  probable  cause. 

These  were  not  the  only  facts  of  which  evidence  regarding 
probable  cause  had  been  given  to  the  jury,  and  the  above 
instructions  given  at  the  request  of  the  defendant  left  to  the 
jury  the  function  of  determining  this  question.  The  court 
should  have  told  the  jury,  either  that  the  evidence  which  was 
introduced  was  or  was  not  sufiBcient  to  establish  a  probable 
cause,  or  that,  as  from  the  evidence  they  should  find  the  facts 
which,  in  the  opinion  of  the  court,  would  or  would  not  be  suf- 
ficient to  show  a  probable  cause,  their  verdict  should  be  for  or 
against  the  defendant. 

In  order  to  maintain  an  action  for  malicious  prosecution, 
the  plaintiff  must  establish  malice  on  the  part  of  the  defend- 
ant, and  also  a  want  of  probable  cause.  Malice  is  always  a 
question  of  fact  for  the  jury,  but  whether  the  defendant  had 
or  had  not  probable  cause  for  instituting  the  prosecution  is 
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always  a  matter  of  law  to  be  determined  by  the  court.  If  the 
facts  upon  which  the  defendant  acted  are  undisputed,  the 
court,  according  as  it  shall  be  of  the  opinon  that  they  consti- 
tuted probable  cause  or  not,  either  will  order  a  nonsuit  (or  di- 
rect a  verdict  for  the  defendant),  or  it  will  submit  the  other 
issues  to  the  jury;  but  whether  admitted  or  disputed,  the 
question  is  still  one  of  law,  to  be  determined  by  the  court  from 
the  facts  established  in  the  case.  If  the  facts  are  controverted, 
they  must  be  passed  upon  by  the  jurj*^  before  the  court  can 
determine  the  issue  of  probable  cause;  but  the  question  of 
probable  cause  can  never  be  left  to  the  determination  of  the 
jury.  "  What  facts  and  circumstances  amount  to  probable 
cause  is  a  pure  question  of  law.  Whether  they  exist  or  not 
in  any  particular  case  is  a  pure  question  of  fact.  The  former 
is  exclusively  for  the  court,  the  latter  for  the  jury  ":  Stone  v. 
Crocker,  24  Pick.  84.  "  When  there  is  no  dispute  about  the 
facts,  the  question  of  the  want  of  probable  cause  is  for  the 
determination  of  the  court;  where  the  facts  are  controverted 
or  doubtful,  whether  they  are  proved  or  not,  belongs  to  the 
jury  to  decide;  or  in  other  words,  whether  the  circumstances 
alleged  are  true  is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause  is  for  the  court":  Bulkeley  v. 
Keteltas,  6  N.  Y.  387.  Probable  cause  is  in  the  nature  of  a 
judgment  to  be  rendered  by  the  court  upon  a  special  verdict 
of  the  jury,  and  is  not  to  be  rendered  until  after  the  jury  has 
given  its  verdict  upon  the  facts  by  which  it  is  to  be  deter- 
mined. It  is  not,  however,  necessary  that  the  facts  be  found 
by  the  jury  in  the  form  of  a  special  verdict.  The  court  may 
instruct  them  to  render  their  verdict  for  or  against  the  defend- 
ant, according  as  they  shall  find  the  facts  designated  to  it 
which  the  court  may  deem  suflEicient  to  constitute  probable 
cause.  But  it  is  necessary  for  the  court,  in  each  instance,  to 
determine  whether  the  facts  that  they  may  find  from  the  evi- 
dence will  or  will  not  establish  that  issue.  Neither  is  it  com- 
petent for  the  court  to  give  to  the  jury  a  definition  of  probable 
cause,  and  instruct  them  to  find  for  or  against  the  defendant 
according  as  they  may  determine  that  the  facts  are  within  or 
without  that  definition.  Such  an  instruction  is  only  to  leave  to 
them  in  another  form  the  function  of  determining  whether  there 
was  probable  cause.  The  court  cannot  divest  itself  of  its 
duty  to  determine  this  question,  however  complicated  or  nu- 
merous may  be  the  facts.  It  must  instruct  the  jury  upon 
this  subject  in  the  concrete,  and  not  in  the  abstract,  and  must 
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not  leave  to  that  body  the  office  of  determining  the  question, 
but  must  itself  determine  it,  and  direct  the  jury  to  find  its  ver- 
dict in  accordance  with  such  determination.  The  court  should 
group  in  its  instructions  the  facts  which  the  evidence  tends  to 
prove,  and  then  instruct  the  jury  that  if  they  find  such  facts 
to  be  established,  there  was  or  was  not  probable  cause,  as  the 
case  may  be,  and  that  their  verdict  must  be  accordingly. 

Actions  for  malicious  prosecutions  have  never  been  favored 
in  law,  although  they  have  always  been  readily  upheld  when 
the  proper  elements  therefor  have  been  presented.  They  are 
sustained,  however,  only  when  it  is  shown  that  the  prosecution 
was  in  fact  actuated  by  malice,  and  that  the  party  instigating 
it  had  no  reasonable  ground  for  causing  the  prosecution.  It 
is  for  the  best  interests  of  society  that  those  who  offend 
against  the  laws  shall  be  promptly  punished,  and  that  any 
citizen  who  has  good  reason  to  believe  that  the  law  has  been 
violated  shall  have  the  right  to  cause  the  arrest  of  the  offender. 
For  the  purpose  of  protecting  him  in  so  doing,  it  is  the  estab- 
lished rule,  that  if  he  have  reasonable  grounds  for  his  belief, 
and  act  thereon  in  good  faith  in  causing  the  arrest,  he  shall 
not  be  subjected  to  damages  merely  because  the  accused  is 
not  convicted.  This  rule  is  founded  upon  grounds  of  pub- 
lic policy,  in  order  to  encourage  the  exposure  of  crime,  and 
when  the  acts  of  the  citizen  in  making  such  exposure  are 
challenged  as  not  being  within  the  reason  of  the  rule,  the 
court,  as  in  every  other  case  involving  considerations  of  public 
policy,  must  itself  determine  the  question  as  a  matter  of  law, 
and  not  leave  it  to  the  arbitrament  of  a  jury.  And  as  a  vio- 
lation of  law  is  never  to  be  presumed  from  an  act  which  is 
innocent  in  itself  and  in  accordance  with  public  policy,  even 
though  injury  result  therefrom,  it  is  incumbent  on  him  who 
would  impeach  the  good  faith  of  such  act  to  make  proof  of 
his  charge  before  the  other  is  called  upon  to  defend  his  con- 
duct. 

Originally  an  action  of  this  character  was  an  action  on  the 
case  in  the  nature  of  a  writ  of  conspiracy,  in  which  the  plain- 
tiff in  the  declaration  charged  the  defendant  with  having 
falsely  and  maliciously  caused  his  arrest.  The  defendant,  in 
his  plea,  set  forth  the  grounds  of  his  suspicion  under  which  he 
caused  the  arrest,  the  sufficiency  of  which  was  determined  by 
the  court  upon  a  demurrer  to  the  plea:  Chambers  v.  Taylor ^ 
Cro.  Eliz.  900;  Coxe  v.  Wirrall,  Cro.  Jac.  193;  Cora.  Dig.,  tit. 
Pleader,  2,  K;   Wear  v.   Wells,  3  Bulst.   284.     In   process  of 
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time  a  change  was  efifected  in  the  manner  of  pleading  tho 
cause  of  action,  by  which  the  plaintiff  anticipated  this  plea  by 
averring  in  the  declaration  a  want  of  probable  cause  {Savil  v. 
Roberts,  1  Salk.  13;  1  Ld.  Raym.  374),  and  the  facts  were  pre- 
sented under  the  general  issue;  "yet  the  rule  of  law  that  the 
question  belongs  to  the  judge  only,  and  not  to  the  jury,  is  not, 
by  such  alteration  in  the  pleading,  in  any  way  impaired": 
Panton  v.  Williams,  2  Q.  B.  193.  In  the  argument  of  Kelly 
for  plaintiff  in  error  in  this  case  will  be  found  an  interesting 
account  of  the  history  and  development  of  the  rule  by  which 
this  question  is  held  to  be  always  a  matter  of  law,  and  never 
to  be  determined  by  the  jury.  Johnstone  v.  Sutton,  1  Term  Rep. 
545,  is  also  a  leading  case  on  this  subject,  having  been  deter- 
mined in  the  court  of  exchequer  chamber,  and  afterwards 
affirmed  in  the  house  of  lords:  1  Brown  Pari.  C.  76. 

The  change  in  pleading  by  transferring  to  the  declaration 
the  averment  of  a  want  of  probable  cause,  although  it  imposed 
upon  the  plaintiff  the  necessity  of  making  proof  of  this  nega- 
tive averment  as  a  part  of  his  cause  of  action,  did  not,  how- 
ever, change  the  issue  from  one  of  law  to  one  of  fact;  for  unless 
such  want  of  probable  cause  was  proved  by  him,  it  became  the 
duty  of  the  court  to  determine  as  matter  of  law  that  he  had 
no  cause  of  action  against  the  defendant;  and  since  such 
probable  cause  is  a  legal  conclusion  to  be  drawn  from  the 
facts,  and  its  absence  is  an  essential  element  to  the  plaintiff's 
right  of  action,  it  is  at  all  times  to  be  determined  by  the  court 
whether  the  facts  proved  constituted  such  probable  cause, 
just  as  under  the  original  system  the  court  determined  upon 
the  demurrer  to  the  facts  set  up  in  the  defendant's  plea 
whether  there  were  sufficient  grounds  for  his  suspicion.  In 
Panton  v.  Williams,  2  Q.  B.  192,  the  question  depended  upon 
the  consideration  of  a  combination  of  circumstances  and  facts, 
together  with  inferences  to  be  drawn  from  them;  and  Lord 
Denman  left  it  to  be  determined  by  the  jury,  to  which  direc- 
tion counsel  for  the  defendant  excepted,  and  insisted  "  that 
his  lordship  was  bound  to  state  to  the  jury  what  facts,  if 
proved,  would  amount  to  probable  cause,  leaving  to  them  only 
the  question  whether  they  believed  the  evidence  adduced  in 
order  to  prove  such  facts,"  and  the  court  in  exchequer  cham- 
ber sustained  the  exception,  saying  (p.  192) :  "  Upon  this  bill 
of  exceptions  we  take  the  broad  question  between  the  parties 
to  be  this:  whether,  in  a  case  in  which  the  question  of  reason- 
able or  probable  cause  depends,  not  upon  a  few  simple  facts, 
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but  upon  facts  which  are  numerous  and  complicated,  and 
upon  inferences  to  be  drawn  therefrom,  it  is  the  duty  of  the 
judge  to  inform  the  jury  that  if  they  find  the  facts  proved  and 
the  inferences  to  be  warranted  by  such  facts,  the  same  do  or 
do  not  amount  to  reasonable  or  probable  cause,  so  as  thereby 
to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  ques- 
tion of  law  to  the  judge.  And  we  are  all  of  opinion  that  it  is 
the  duty  of  the  judge  to  do  so."  And  after  stating  that  such 
had  always  been  held  to  be  the  rule  of  law  in  ordinary  cases, 
said  further:  "  And  such  being  the  rule  of  law  where  the  facts 
are  few  and  the  case  simple,  we  cannot  hold  it  to  be  otherwise 
wliere  the  facts  are  more  numerous  and  complicated.  It  ig 
imdoubtedly  attended  with  greater  diflQculty  in  the  latter  case 
to  bring  before  the  jury  all  the  combinations  of  which  numer- 
ous facts  are  susceptible,  and  to  place  in  a  distinct  point  of 
view  the  application  of  the  rule  of  law  according  as  all  or 
some  only  of  the  facts,  and  inferences  from  facts,  are  made  out 
to  their  satisfaction;  but  it  is  equally  certain  that  the  task  is 
not  impracticable,  and  it  rarely  happens  but  that  there  are 
some  leading  facts  in  each  case  which  present  a  broad  distinc- 
tion to  their  view  without  having  recourse  to  the  less  impor- 
tant circumstances  that  have  been  brought  before  them." 

In  Bulkeley  v.  Keteltas,  6  N.  Y.  387,  the  court  held  that  it 
was  error  to  leave  to  the  jury  to  determine  whether  the  cir- 
cumstances proved  in  evidence  did  or  did  not  establish  a  want 
of  probable  cause.  When  this  cause  was  again  tried  in  the 
superior  court,  the  judge  instructed  the  jury  that  if  they  should 
find  that  the  defendants  had  reasonable  grounds  for  believing 
that  the  plaintiff  swore  as  had  been  charged  (the  plaintiff 
having  been  arrested  upon  a  charge  of  purjury),  that  would 
establish  a  want  of  probable  cause;  but  the  court  at  general 
term  {Bulkeley  v.  Smith,  2  Duer,  261)  held  this  instruction 
erroneous,  saying  that,  "  from  the  terms  in  which  it  was  ex- 
pressed, it  necessarily  involved  the  submission  to  the  jury  of 
the  question  of  probable  cause,  and  was  not  limited  to  the 
facts  upon  which  the  question  depended.  The  judge  in- 
structed the  jury  that  they  were  to  consider  and  determine 
whether  the  facts  and  circumstances  known  to  the  defendants 
were  reasonable  grounds  for  their  believing  that  the  charge 
which  they  made  against  the  plaintiff  was  true,  and  we  are 
unable  to  make  a  distinction  between  the  existence  or  non- 
existence of  reasonable  grounds  of  belief,  and  the  existence  or 
want  of  a  probable  cause.     There  is  a  difference  in  the  form 
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of  expression,  but  none  in  the  meaning,  since  the  existence 
of  reasonable  grounds  for  believing  a  charge  to  be  true  is  in 
reality  nothing  more  than  a  legal  definition  of  a  probable 
cause  for  making  it.  In  deciding  that  there  were  no  reason- 
alle  grounds  of  belief,  a  jury,  of  necessity,  decides  that  there 
was  a  want  of  probable  cause.  The  charge  of  the  judge, 
therefore,  amounted  to  no  more  than  the  definition  which 
the  law  gives  of  probable  cause,  and  permitted  the  jury,  in  the 
exercise  of  their  own  judgment,  to  apply  the  definition  to  the 
facts  of  the  case;  that  is,  permitted  them  to  determine  whether 
the  facts,  which  they  might  consider  to  be  proved,  did  or  did 
not  amount  to  a  want  of  probable  cause."  In  Grant  v.  Moore^ 
29  Cal.  644,  the  court  (p.  272),  upon  the  ground  that  the  facts 
were  controverted,  conflicting  evidence  to  be  weighed,  and 
credibility  of  witnesses  to  be  passed  upon,  left  to  the  jury  to 
decide  whether  or  not  there  was  probable  cause  for  the  prose- 
cution of  the  suit;  and  the  supreme  court,  in  holding  that  this 
action  was  erroneous,  said  (p.  653):  "The  law  makes  it  the 
duty  of  the  judge  who  tries  an  action  for  malicious  prosecu- 
tion to  instruct  the  jury  that  as  they  may  find  and  determine 
certain  questions  of  fact  properly  submitted  to  them  to  be  true 
or  untrue,  so  must  be  their  verdict  for  the  plaintiff"  or  for  the 
defendant;  not  that  they  should  determine  the  question  of  the 
want  of  probable  cause,  or  the  contrary.  It  may  sometimes 
be  difficult  to  state  to  the  jury  what  the  testimony  is,  and 
what  facts,  if  found  to  be  true,  establish  the  plaintiff's  allega- 
tion of  want  of  probable  cause;  but,  difficult  as  it  may  be,  this 
duty  is  cast  on  the  judge  in  this  kind  of  actions,  because  he  is 
presumed  to  know  much  better  than  the  jury  can  what  facts 
show  the  existence  of  probable  cause  or  the  want  of  it."  In 
Bulkeley  v.  Sviith,  2  Duer,  261,  the  court  said:  "If  the  facts 
upon  which  the  question  of  probable  cause  depends  are  ren- 
dered doubtful  by  the  evidence,  the  court  must  instruct  the 
jury  that  if  the  facts  shall  be  found  by  them  in  a  certain  man- 
ner, they  do  or  do  not  amount,  as  the  case  may  be,  to  a  want 
of  probable  cause,  and  consequently  will  or  will  not  entitle  the 
plaintiff  to  the  verdict  which  he  seeks.  If,  instead  of  such 
a  direction,  he  leaves  it  to  the  jury  to  determine  not  only 
whether  the  facts  alleged  by  the  plaintiff  are  true,  but 
whether,  if  true,  they  prove  a  want  of  probable  cause,  he  ab- 
jures his  own  functions,  and  commits  a  fatal  error."  In 
Harkrader  v.  Moore,  44  Cal.  152,  the  court  said:  "When  the 
facts  in  reference  to  the  alleged  probable  cause  are  admitted 
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or  established  beyond  controversy,  then  the  determination  of 
their  legal  effect  is  absolute,  and  the  jury  are  to  be  told  that 
there  was  or  was  not  probable  cause,  as  the  case  may  be. 
When,  however,  the  facts  are  controverted,  and  the  evidence 
is  conflicting,  then  the  determination  of  their  legal  effect  by 
the  court  is  necessarily  hypothetical,  and  the  jury  are  to  be 
told  that  if  they  find  the  facts  in  a  designated  way,  then  that 
such  facts  when  so  found  do  or  do  not  amount  to  probable 
cause;  but  in  neither  case  are  the  jury  to  determine  whether 
or  not  the  established  facts  do  or  do  not  amount  to  probable 
cause":  See  also  Eastin  v.  Bank  of  Stockton^  66  Cal.  125;  56 
Am.  Rep.  77;  Fulton  v.  Onesti^  66  Cal.  575;  Bacon  v.  Towne,  4 
Cush.  217;  1  Saund.  230,  note  4. 

2.  The  court  also,  at  the  request  of  the  defendant,  gave  the 
jury  the  following  instruction:  "I  instruct  you  that  to  justify 
an  arrest  on  a  criminal  charge,  it  is  not  required  that  a  crime 
shall  in  fact  have  been  committed.  If  the  facts  which  come 
to  a  person's  knowledge  are  such  as  to  create  a  belief  that  a 
crime  has  been  committed  by  the  person  charged,  in  the  mind 
of  an  impartial,  reasonable  man,  this  would  be  sufficient  to 
constitute  probable  cause  for  making  an  arrest,  although  no 
crime  had  in  fact  been  committed." 

Inasmuch  as  the  question  of  probable  cause  is  always  to  be 
determined  by  the  court  from  the  facts  in  each  particular  case, 
it  would  seem  unnecessary  to  give  to  the  jury  any  definition  of 
the  term,  or  any  instruction  upon  abstract  propositions  relat- 
ing to  this  subject.  These  abstract  rules  will  guide  the  court 
in  determining  the  question,  but  are  apt  to  lead  the  jury  away 
from  their  function  of  passing  upon  the  effect  of  the  evidence 
in  support  of  the  probative  facts  which  the  court  may  direct 
them  to  find  in  order  to  determine  in  which  way  their  general 
verdict  shall  be  rendered. 

As  a  principle  of  law,  this  instruction  was  erroneous  in 
omitting  to  include  therein  the  further  element  that  the  de- 
fendant did  in  fact  believe  that  a  crime  had  been  committed 
by  the  plaintiff.  The  circumstances  in  themselves  might  be 
such  as  ordinarily  to  create  such  belief  in  the  mind  of  a  per- 
son, yet  the  defendant  might  not  have  that  belief,  for  the  reason 
that  he  had  knowledge  of  other  facts  or  circumstances  which 
would  destroy  such  belief.  While  it  is  not  necessary  to  show 
that  the  crime  has  in  fact  been  committed,  it  is  necessary  to 
show  not  only  that  the  defendant  had  reasonable  ground  to 
believe,  but  that  he  did  in  fact  believe,  that  the  crime  had  been 
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committed,  and  that  the  plaintifif  had  committed  the  crime. 
Although  the  question  of  probable  cause,  as  we  have  seen 
above,  is  a  question  of  law,  yet  the  belief  of  the  defendant  in 
a  state  of  facts  is  itself  a  fact  which  it  is  proper  to  submit  to 
the  jury  for  its  consideration;  and  whenever  the  good  faith  of 
the  defendant,  or  his  knowledge  or  belief  in  an  existing  state 
of  facts,  is  an  element  in  determining  whether  there  was 
probable  cause,  the  court  should  submit  that  question  to  the 
jury,  as  well  as  the  other  facts  which,  in  its  opinion,  bear  upon 
that  issue.  "  The  prevailing  law  of  reasonable  and  probable 
cause  is,  that  the  jury  are  to  ascertain  certain  facts,  and  the 
judge  is  to  decide  whether  those  facts  amount  to  such  cause; 
but  among  the  facts  to  be  ascertained  is  the  knowledge  of  the 
defendant  of  the  existence  of  those  which  tend  to  show  reason- 
able and  probable  cause,  because  without  knowing  them  he 
could  not  act  upon  them,  and  also  the  defendant's  belief  that 
the  facts  amounted  to  the  ofifense  which  he  charged,  because 
otherwise  he  will  have  made  them  the  pretext  for  prosecution, 
without  even  entertaining  the  opinion  that  he  had  a  right  to 
prosecute.  In  other  words,  the  reasonable  and  probable  cause 
must  appear,  not  only  to  be  deducible  in  point  of  law  from  the 
facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time 
of  his  proceeding":  Turner  v.Amhler,  10  Q,  B.  260.  See  also 
Harkrader  v.  Moore,  44  Cal.  152;  Bacon  v.  Towne,  4  Cush.  239; 
Woodworth  V.  Mills,  61  Wis.  61;  50  Am.  Rep.  135;  Fagnan  v. 
Knox,  66  N.  Y.  525;  Delegal  v.  Highley,  3  Bing.  N.  C.  950;  2 
Greenl.  Ev.,  sec.  455;  Starkie  on  Slander  and  Libel,  •472. 

3.  It  was  not  error  for  the  court  to  instruct  the  jury  that 
the  plaintiff  could  not  maintain  the  action  if  the  defendant, 
before  instituting  the  prosecution,  fully  and  fairly  stated  the 
facts  and  circumstances  to  the  justice  of  the  peace,  and  was 
advised  by  him  that  they  constituted  reasonable  cause  for  the 
arrest  of  the  plaintiff,  and  he  honestly  and  in  good  faith  acted 
under  such  advice.  Whatever  may  be  the  rule  in  other  states, 
it  was  held  in  this  state,  in  Hahn  v.  Schmidt,  64  Cal.  284,  that 
the  advice  of  a  justice  of  the  peace,  upon  the  facts  stated  to 
him  by  the  complainant  that  a  crime  had  been  committed, 
and  upon  which  he  issued  a  warrant  of  arrest,  is  suflScient  to 
exonerate  the  complainant  from  liability  for  the  arrest.  Simi- 
lar rulings  have  also  been  made  in  Siak  v.  Hunt,  1  W.  Va.  53; 
Teal  v.  Fissel,  28  Fed.  Rep.  351;  Newman  v.  Davis,  58  Iowa, 
447;  and  in  England,  in  the  cases  cited  in  Hahn  v.  Schmidtf 
64  Cal.  284. 
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4.  The  court  properly  excluded  from  evidence  the  lease 
from  the  defendant  to  Hunt.  It  was  not  relevant  to  any  issue 
before  the  jury,  and  could  not  be  considered  by  them  for  the 
purpose  of  determining  the  motive  of  the  defendant  in  causing 
the  arrest  of  the  plain tifif.  For  the  same  reason  the  court 
properly  excluded  the  offer  on  the  part  of  the  plaintiff  to  show 
that  the  defendant  was  anxious  to  have  the  lease  annulled. 
The  reason  which  the  plaintiff  urges  as  grounds  for  its  admis- 
sion, viz.,  that  the  defendant  was  anxious  to  have  the  lease 
forfeited,  and  instituted  this  action  for  the  purpose  of  ascer- 
taining whether  there  were  any  grounds  upon  which  such  for- 
feiture could  be  shown,  is  only  a  conjecture,  and  in  no  wise 
connected  with  the  arrest,  and  could  not  be  considered  by  the 
jury. 

5.  The  demurrer  to  the  second  count  in  the  complaint  was 
properly  sustained.  There  can  be  no  action  for  injury  to  char- 
acter when  the  publication  by  which  the  injury  Is  claimed  to 
have  been  sustained  is  privileged.  Section  47  of  the  Civil 
Code  declares  that  "a  privileged  communication  is  one  made, — 
....  2.  In  any  legislative  or  judicial  proceeding,  or  in  any 
other  oflBcial  proceeding  authorized  by  law." 

The  effect  of  this  provision  is  to  make  a  complaint  in  a  court 
of  justice  which  has  jurisdiction  of  the  offense  charged  an 
absolute  privilege,  for  which  the  complainant  is  not  liable  in 
a  civil  action:  Hollis  v.  Meux,  69  Cal.  625;  58  Am.  Rep.  574. 
If  the  complainant  in  such  proceeding  makes  a  false  accusa- 
tion, the  remedy  therefor  is  to  procure  his  indictment  for  per- 
jury, but  he  cannot  be  made  liable  for  damages  in  a  civil 
action. 

The  publication  charged  in  this  count  of  the  complaint  was 
a  criminal  complaint  made  by  the  defendant  before  a  justice 
of  the  peace,  and  presented  in  the  justice's  court  of  Anderson 
township,  county  of  Mendocino.  If  the  matters  set  forth  in 
that  complaint  constituted  a  crime,  the  justice's  court  had 
jurisdiction  to  entertain  the  complaint:  Code  Civ.  Proc,  sec. 
115;  and  it  is  only  upon  the  theory  that  such  facts  did 
constitute  a  crime  that  the  complaint  can  be  held  to  be  an 
injury  to  the  plaintiffs  character. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 


Maliciotts  Prosecution  —  Malice — Probablb  Cause.  — To  sustain  an 
•ctioa  for  malicious  prosecution,  there  must  be  a  concurrence  of  malice  and 
want  of  probable  cause:  Coleman  v.  Allen,  79  Ga.  637;  11  Am.  St.  Rep.  449, 
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and  note;  note  to  AnlcUff  v.  June,  21  Am.  St.  Rep.  546;  FenMermaher  v. 
Page,  20  Nev.  290;  Oirot  v.  OraJiam,  41  La.  Ann.  511. 

Malicious  Prosecution  —  Pbobablb  Cause  when  Question  foe  Court. 
In  an  action  for  malicious  prosecution,  where  the  facts  are  undisputed,  and 
but  one  inference  can  be  drawn,  the  question  of  probable  cause  is  one  of  lawj 
Hatzard  v.  Flury,  120  N.  Y.  223;  see  note  to  Boeger  v.  Langenberg,  10  Am. 
St.  Rep.  327. 

Malicious  Prosecution  —  Malice  —  Probable  Cause  —  Question  for 
Jury. — In  malicious  prosecution,  malice  is  a  question  of  fact  for  the  jury: 
Reisan  v.  Mott,  42  Minn.  49;  18  Am.  St.  Rep.  489,  and  note.  When,  in  an 
action  for  malicious  prosecution,  the  facts  are  in  dispute,  the  question  of 
probable  cause  is  one  for  the  jury  after  the  court  has  properly  defined  it: 
Oulf  etc.  R'y  Co.  v.  James,  73  Tex.  12;  15  Am.  St.  Rep.  743;  Simmoru  v. 
Brinkmeyer,  72  CaL  486. 

Malicious  Prosecution  —  Probablb  Cause  —  What  is.  —  Probable  cause 
consists  of  a  belief  in  the  fact  or  charge  alleged,  based  on  sufficient  circam- 
stances  to  reasonably  Induce  such  belief  in  a  person  of  ordinary  prudence  in 
the  same  situation:  Boeger  v.  Langenberg,  97  Mo.  390;  10  Am.  St.  Rep.  322, 
and  note;  Ro8»  T.  Innis,  35  111.  487;  85  Am.  Dec.  373,  and  note. 

Malicious  Prosecution  —  Advice  of  Counsel  A3  Probable  Cause.  —  A 
letter  from  the  prosecuting  attorney  authorizing  the  prosecution  is  admissible 
in  evidence  as  tending  to  show  probable  cause:  Thurston  v.  Wright,  77  Mich. 
97;  Oilbertson  ▼.  Fuller,  40  Minn.  413.  The  subject  of  malicious  prosecution 
is  considered  in  a  monographic  note  in  26  Am.  St.  Rep.  127,  and  the  princi* 
pal  case  ia  referred  to,  and  to  some  extent  criticised,  at  page  146. 
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People  v.  Holladay. 

[93  Califobnia,  241.] 

Public  Squares.  —  A  map  of  the  pueblo  lands  of  the  city  of  San  Francisco,  on 
which  a  tract  of  land  was  designated  as  a  public  square,  operated  as  a 
dedication  of  such  land  to  public  use  when  the  map  was  approved  by  an 
ordinance  of  such  city,  and  the  ordinance  was  ratified  by  an  act  of  the 
legislature,  and  an  act  of  Congress  was  passed  granting  to  the  city  adl 
right,  title,  and  interest  of  the  United  States  in  such  land. 

Judgment,  Effect  of,  upon  After- acquired  Title.  —  Title  acquired  after 
issue  is  joined,  not  put  in  issue  by  a  supplemental  pleading,  is  not  af> 
fected  by  any  judgment  which  may  be  rendered  in  the  action;  and  where 
the  issue  upon  which  plaintiff  relied  for  a  recovery  was  with  reference  to 
the  dedication  of  the  land  sued  for  as  a  public  park,  and  the  court  found 
that  such  dedication  had  not  taken  place,  and  therefore  gave  judgment 
for  the  defendant,  such  finding  and  judgment  cannot  preclude  a  recov- 
ery by  the  same  plaiutifiF  upon  title  acquired  after  the  issue  was  joined 
in  the  first  action. 

JUDOHENT  QuiBTINO  PlAINTIFF's  TiTLB  AGAINST  A  MUNICIPAL  CORPORATION, 

when  the  question  litigated  was  whether  or  not  the  property  in  contro- 
versy had  been  dedicated  to  public  use  as  a  park,  and  the  judgment  de- 
clares that  the  defendant  has  no  right,  title,  or  interest  in  the  land,  is 
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conclasive  in  a  snbseqiient  action  that  sach  land  had  not  heen  dedicated 
to  such  use. 

JDDOHKNTS — MUNICIPAI,  CORPOKATIONS,  WHEN  RePRESKNT  THE  PkOPLK.  — 

Municipal  corporation  having  full  power  and  jurisdiction  over  the  pub- 
lic squares  within  its  limits,  with  a  right  to  sue  and  be  sued,  is  authorized 
to  maintain  and  defend  all  actions  relating  to  its  right  to  subject  to  the 
public  use  squares  and  land  claimed  by  it  to  have  been  dedicated  for 
such  purposes,  and  in  any  action  brought  or  defended  by  it,  it  represents 
the  people  of  the  state  for  the  purpose  of  preserving  the  publio  rights  of 
which  it  is  the  trustee. 

Municipal  Corfokations  are,  for  Many  Purposes,  but  Departments  of 
THE  Stats,  organized  for  the  more  convenient  administration  of  certain 
powers  belonging  to  the  state,  and  in  their  management  and  control  of 
streets  and  parks  within  their  limits,  and  in  actions  for  the  vindication 
and  preservation  of  the  public  rights  therein,  exercise  a  part  of  the  sov- 
ereignty  of  the  state. 

Municipal  Corporation  is  Authorized,  in  an  AcmoN  concernino  Land 
Claimed  bt  It  to  be  a  public  square,  to  put  in  issue  the  alleged  rights  of 
the  people  to  the  use  of  such  square,  and  the  people  of  the  state  are 
bound  by  the  result  of  the  litigation  if  it  is  not  collusive. 

Action  to  Quiet  Title  is  a  Proper  Proceeding  against  a  MunioipaXi  Cob- 
FORATiON  to  determine  its  claim  that  it  holds  the  legal  title  to  land  in 
trust  for  the  people  of  the  state,  and  that  the  same  has  been  dedicated 
to  the  use  of  the  publio. 

Estoppel.  —  Judgment  against  a  Municipal  Corporation,  in  an  action 
brought  by  it  to  recover  land  which  it  claimed  to  hold  in  trust  for  the 
people  of  the  state,  and  that  the  same  had  been  dedicated  to  the  publio 
use,  where  the  action  could  have  been  defended  only  by  showing  that 
the  people  of  the  state  were  not  entitled  to  maintain  such  action,  in  ef- 
feet  determines  the  rights  of  the  people  of  the  state,  and  is  conclusive 
against  them. 

Judgment  against  a  Citt  is  Binding  upon  the  State  and  the  Peoplb 
thereof,  when  the  question  was  concerning  land  which  the  city  claimed 
to  hold  in  trust  as  a  public  park  dedicated  to  publio  use  as  such. 

Judgment,  though  Clearlt  Erroneous,  is  Conclusive  ais  an  estoppel. 

S.  W.  and  E.  B.  Holladayj  Masticky  Belcher^  and  Mastick^ 
John  R.  Jarhoe,  and  R.  H.  Lloyd,  for  the  appellants. 

William  Matthews,  Craig  and  Meredith,  John  H.  Durst,  John 
L.  Love,  and  Attorney- General  W.  H.  H.  Hart,  for  the  respond- 
ent. 

Db  Haven,  J.  This  is  an  action  brought  by  the  attorney- 
general,  in  behalf  of  the  people  of  the  state,  upon  the  relation 
of  one  Bryant.  It  is  alleged  in  the  complaint  that  the  land 
therein  described  was  lawfully  dedicated  to  public  use  as  a 
public  square  on  March  11,  1858,  by  the  name  of  Lafayette 
Park,  and  that  defendants  have  erected  buildings  and  fences 
thereon,  thereby  obstructing  the  public  in  the  use  of  the  same 
as  a  square,  and  judgment  is  asked  to  the  effect  that  such 
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buildings  and  fences  constitute  a  nuisance,  and  that  defend- 
ants be  enjoined  from  maintaining  or  continuing  the  same, 
or  from  otherwise  obstructing  the  people  of  the  state  in  the 
free  use  of  said  land  for  the  purpose  for  which  it  was  dedi- 
cated. In  their  answer,  the  defendants  deny  that  the  land 
described  in  the  complaint  was  ever  dedicated  to  public  use 
as  a  square,  and  also  allege  that  on  November  16,  1863,  the 
plaintiff  herein,  upon  the  relation  of  one  Bohen,  commenced  an 
action  against  S.  W.  Holladay,  one  of  the  defendants  herein, 
and  through  whom  the  other  defendants  claim;  that  in  said 
action  the  same  identical  matters  alleged  in  this  complaint 
were  in  issue,  and  judgment  therein  was  finally  rendered 
against  this  plaintiff,  and  in  favor  of  defendant  Holladay. 
It  is  also  particularly  averred,  as  a  separate  defense,  that  in 
eaid  action  one  of  the  material  issues  was,  whether  the  land 
here  in  controversy  was  ever  dedicated  to  the  public  as  a 
square,  and  that  this  issue  was  found  and  adjudged  against 
plaintiff.  The  answer  further  alleges,  as  a  separate  defense, 
that  on  December  17,  1864,  the  defendant  S.  W.  Holladay 
commenced  an  action  against  the  city  and  county  of  San 
Francisco,  to  quiet  his  title  as  against  all  adverse  claims  of 
said  city  and  county  to  the  land  in  controversy,  and  that 
judgment  was  therein  given  to  the  effect  that  said  Holladay 
was  the  owner  of  an  undivided  nineteen  twentieths  of  said 
land,  and  his  title  thereto  was  quieted  as  against  the  said  city 
and  county;  and  in  this  connection  it  is  further  alleged  that 
one  of  the  material  issues  tried  in  that  action,  and  determined 
adversely  to  the  present  claims  of  the  plaintiff  herein,  was, 
whether  the  land  in  controversy  had  ever  been  dedicated 
to  the  public  use  as  a  square,  and  whether  said  city  and 
county  held  the  legal  thereto  in  trust  for  the  people  of  the 
state.  The  present  action  was  tried  by  the  court  without  a 
jury,  and  findings  filed  to  the  effect  that  the  matters  al- 
leged in  the  answer  of  defendants  were  true,  and  judgment 
was  thereafter  entered  for  the  defendants.  Subsequently  the 
court  granted  plaintiff's  motion  for  a  new  trial,  and  from  this 
order  the  defendants  appeal. 

The  land  in  controversy  is  within  the  corporate  limits  of 
the  city  of  San  Francisco  as  defined  by  the  act  of  the  legis- 
lature of  this  state  of  April  15,  1851:  Stats.  1851,  p.  157;  and 
all  the  right  and  title  of  the  United  States  thereto  were,  by 
section  5  of  the  act  of  Congress  of  July  1,  1864,  to  expedite  the 
fiettlementof  titles  to  lands  in  the  state  of  California  (13  U.  S. 
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Stats,  at  Large,  332),  "  relinquished  and  granted  to  the  said 
city  and  its  successors,  for  the  uses  and  purposes  specified  in 
the  ordinance  of  said  city,  ratified  by  an  act  of  the  legisla- 
ture of  the  said  state  approved  on  the  11th  of  March,  1858." 
It  is  conceded  that  this  land  forms  a  part  of  the  tract  desig- 
nated as  Lafayette  Park  upon  the  map  showing  the  location 
of  streets  and  public  squares  in  the  city  of  San  Francisco; 
the  map  approved  by  one  of  the  ordinances  of  said  city,  rati- 
fied by  the  act  of  the  legislature  of  this  state  approved  March 
11,  1858  (Stats.  1858,  p.  52),  and  referred  to  in  the  act  of 
Congress  of  July  1,  1864.  It  further  appears  from  the  evi- 
dence that  the  defendants  and  their  successors  in  interest  were 
in  the  actual  possession  of  the  land  on  January  1,  1855,  and 
so  continued  until  after  March  11,  1858. 

1.  It  has  been  repeatedly  held  by  this  court  that  the  act  of 
the  legislature  of  March  11,  1858,  ratifying  and  confirming 
the  ordinance  referred  to,  operated  as  a  selection  and  dedica- 
tion to  public  use  of  the  tracts  marked  as  public  squares  on 
the  map  approved  by  that  ordinance,  and  that  the  above- 
mentioned  act  of  Congress  of  July  1,  1864,  had  the  effect  to 
confirm  such  dedication,  and  make  it  operative  upon  the  legal 
title,  as  well  as  upon  such  title  as  the  city  held  prior  thereto: 
Hoadley  v.  San  Francisco,  50  Cal.  265;  Sawyer  v.  San  Fran- 
ciscoj  50  Cal.  370;  Hoadley  v.  San  Francisco,  70  Cal.  320. 
This  being  so,  it  follows  that  the  land  in  controversy  was  in 
fact  dedicated  to  the  public  as  alleged  in  the  complaint,  and, 
as  a  consequence,  defendants  never  acquired  any  title  thereto 
by  virtue  of  the  possession  of  themselves  or  predecessors, 
and  the  act  of  the  legislature  of  this  state  of  March  11,  1858, 
or  the  ordinances  thereby  ratified.  The  plaintiflT  is,  there- 
fore, entitled  to  maintain  this  action,  unless  estopped  by  one 
or  the  other  of  the  judgments  relied  upon  by  defendants  as  a 
bar. 

2.  It  was  held  by  this  court  upon  the  former  appeal  in  this 
case  that  the  judgment  rendered  in  favor  of  defendant  Holla- 
day,  in  the  action  brought  by  the  people  of  the  state  upon 
relation  of  Bohen,  is  not  a  bar  to  the  present  one.  In  dis- 
cussing this  question,  the  court  said:  "The  title  which  passed 
to  the  city  and  county  of  San  Francisco  by  the  act  of  Con- 
gress of  July  1, 1864,  was  unaffected  by  the  judgment  pleaded 
in  bar  herein;  first,  because  it  was  acquired  long  after  issue  in 
the  action  in  which  that  judgment  was  rendered  was  joined  and 
the  cause  submitted  for  decision,  and  was  not  put  in  issue 
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therein:  Peopled  Sav.  Bank  v.  Uodgdon,  64  Cal.  95;  Valentine 
V.  Mahoneyj  37  Cal.  396;  and  secondly,  because  the  attorney- 
general  of  the  state  had  no  power  to  submit  to  the  determina- 
tion of  any  tribunal  the  title  of  the  government  of  the  United 
States":  People  v.  Holladay^  68  Cal.  439.  This  record  does 
not  disclose  any  additional  facts  in  relation  to  the  judgment 
the  effect  of  which  was  thus  passed  upon,  and  the  decision 
upon  the  former  appeal  quoted  must,  therefore,  be  deemed  the 
law  of  the  case,  so  far  as  concerns  the  particular  point  therein 
decided. 

The  finding  of  the  court  below,  that  the  people  of  the  state 
have  acquired  no  new  or  different  title  to  the  land  in  contro- 
versy since  the  commencement  of  the  former  action,  relied 
upon  as  a  bar,  is  not  sufficient  to  take  the  question  now  under 
consideration  out  of  the  operation  of  the  law  declared  on  the 
former  appeal;  first,  because  the  finding  itself  was  set  aside  by 
the  order  granting  a  new  trial;  and  secondly,  because  it  was 
only  a  conclusion  of  law  which  that  court  drew  from  the  same 
facts  which  were  before  this  court  on  the  former  appeal.  Nor 
can  the  appellants  avoid  the  force  of  that  decision  by  the 
special  and  particular  manner  in  which  they  have  alleged 
that  respondents  are  estopped  to  retry  in  this  action  the  ques- 
tion of  dedication  which  was  in  issue  and  passed  upon  in  the 
former  action.  The  fact  of  dedication  is  essential  to  support 
respondents'  cause  of  action,  and  that  they  are  not  estopped 
by  the  judgment  relied  upon  by  appellants  as  an  estoppel 
from  showing  such  fact  is  not  only  the  necessary  and  logical 
effect  of  the  decision  of  this  court  upon  the  former  appeal, 
but  was  so  stated  by  the  court  in  the  following  language: 
"  To  hold  that  the  plaintiffs  are  concluded,  by  the  judgment 
pleaded  in  bar,  from  showing  that  there  was  a  dedication  to 
which  the  title  conveyed  by  the  act  of  1864  related,  and  which 
it  perfected,  would  be,  in  effect,  to  hold  the  title  conveyed  by 
the  act  of  1864  concluded  by  the  former  judgment,  which, 
for  the  reasons  already  given,  is  not  the  case."  As  already 
stated,  this  decision  constitutes  the  law  of  this  case,  and  we 
hold,  in  accordance  with  it,  that  the  former  judgment  in  the 
action  brought  against  defendant  Holladay  by  the  present 
plaintiff,  upon  the  relation  of  Bohen,  does  not  constitute  a  bar 
to  this  action,  or  conclude  the  question  of  dedication  involved 
here. 

3.  This  brings  us  to  consider  the  effect  of  the  judgment  ia 
the  case  of  Holladay  v.  City  and  County  of  San  Francisco,  com- 
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menced  December  17,  1864,  and  after  the  legal  title  to  the 
land  in  controversy  had  passed  from  the  United  States  by  the 
act  of  Congress  of  July  1,  1864.  That  was  an  action  to  quiet 
title,  and  it  appears  from  the  evidence  that  the  question 
therein  litigated  was,  whether  the  land  in  controversy  had 
ever  been  dedicated  to  the  public  use  claimed  by  the  people  in 
this  action.  It  is  contended  by  the  respondents  that  such 
matter  was  not  in  issue  in  that  case,  the  answer  of  the  defend- 
ant simply  denying  all  the  allegations  of  the  complaint  in 
that  action.  But  this  court  held  in  the  late  case  of  San  Fran- 
cisco V.  Holladay^  76  Cal.  18,  in  relation  to  this  particular 
judgment,  that  this  question  was  involved  therein,  and  that 
such  judgment  was  a  bar  to  any  further  assertion  by  the  city 
and  county  of  San  Francisco  that  it  held  the  legal  title  in 
trust  for  the  people.  The  court  there  said:  "  It  is  claimed  by 
appellant  that  the  record  in  that  case  is  not  binding  upon  the 
city  or  the  people,  for  the  reason  that  at  the  date  of  the  insti- 
tution of  the  suit  all  the  title  that  the  city  had  was  the  bare 
right  to  the  possession  of  this  land  in  trust  for  the  people  of 
the  state.  But  the  particular  matter  litigated  in  that  suit  was, 
whether  the  city  held  the  fee  in  trust  for  the  people,  or  at  all, 
and  it  was  adjudged  therein  that  the  city  had  no  right,  title, 
or  interest  in  the  land.  The  judgment  in  that  case  was  not 
appealed  from,  and  is  final  so  far  as  the  city  is  concerned.  It 
quieted  the  title  of  the  plaintiff  as  against  any  and  all  claims 
of  the  defendant  therein  ":  San  Francisco  v.  Holladay^  76  Cal. 
18. 

The  pleadings  in  that  case  being  suflBcient  to  put  in  issue 
the  question  of  dedication  involved  herein,  what  is  the  effect 
of  such  judgment  upon  the  rights  of  the  present  plaintiff? 
Are  the  people  of  the  state  thereby  estopped  from  asserting 
that  the  defendant  in  that  action,  the  city  and  county  of  San 
Francisco,  did  hold  and  now  holds  the  legal  title  to  the  land 
in  controversy  in  trust  for  the  use  of  the  people  of  the  state  as 
a  public  square? 

The  city  and  county  of  San  Francisco  is  a  municipal  corpo- 
ration created  by  the  legislature  of  the  state,  and  has  conferred 
upon  it  by  the  state  full  power  and  jurisdiction  over  the  pub- 
lic squares  within  its  territorial  limits,  with  the  right  to  sue 
and  be  sued,  and  this  necessarily  includes  the  authority  to 
maintain  and  defend  all  actions  relating  to  its  right  to  subject 
to  the  public  use  such  squares  or  land  claimed  by  it  to  have 
been  dedicated  for  such  purposes;  and  in  any  action  brought 
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by  it  for  the  purpose  of  vindicating  and  protecting  the  public 
rights  in  such  squares,  or  land  claimed  as  such,  the  state 
would  be  bound  by  the  result,  because  in  such  action  the  city 
and  county  would  in  fact  represent  the  people  of  the  state  by 
virtue  of  the  authority  given  it  to  maintain  such  actions  for 
the  purpose  of  preserving  the  public  rights  of  which  it  is  the 
trustee.  A  municipal  corporation  is  for  many  purposes  but  a 
department  of  the  state  organized  for  the  more  convenient  ad- 
ministration of  certain  powers  belonging  to  the  state:  Sinton 
V.  Ashbury,  41  Cal.  530;  Barnes  v.  District  of  Columbia,  91  U.  S. 
544;  Board  of  Education  v.  Martin^  92  Cal.  209;  and  such  cor- 
porations, in  their  management  and  control  over  streets  and 
squares  within  their  limits,  and  in  actions  for  the  vindication 
and  preservation  of  the  public  rights  therein,  exercise  a  part 
of  the  sovereignty  of  the  state.  Accordingly,  it  has  been  held 
that  a  city  has  the  same  right  to  maintain  an  action  to  pre- 
vent the  unlawful  obstruction  of  a  street  as  would  the  people 
of  the  state.  Thus  in  the  case  of  Metropolitan  City  R'y  Co.  v. 
Chicago,  96  111.  628,  it  is  said:  "The  state  has  a  like  control 
over  highways,  streets,  and  public  grounds  as  is  exercised  by 
the  crown  of  England,  and  may  have  like  remedies  against 
persons  unlawfully  obstructing  the  same.  A  portion  of  the 
political  power  of  the  state  is  committed  to  the  municipalities. 
The  general  assembly  of  this  state  has  vested  in  cities,  vil- 
lages, and  towns  the  right  to  control  the  use  of  highways, 
streets,  and  public  grounds  within  their  respective  limits,  and 
they  are  invested  with  the  authority  of  the  crown  and  of  the 
state,  in  this  respect,  to  file  bills  to  prevent  and  remove  ob- 
structions from  the  streets,  highways,  and  public  grounds  un- 
der their  control."  So,  also,  in  Trustees  v.  Cowen,  4  Paige,  510, 
27  Am.  Dec.  80,  it  was  held  that  the  municipality  so  far  repre- 
sents the  equitable  rights  of  its  inhabitants,  that  it  is  author- 
ized to  maintain  an  action  to  abate  a  public  nuisance  upon  a 
public  square.  And  to  the  same  effect  is  the  case  of  City  of 
Demopolis  v.  Webb,  87  Ala.  659. 

There  are  other  cases  which  seem  to  base  the  right  of  muni- 
cipal corporations  to  maintain  such  actions  upon  the  narrower 
ground  that  they  suffer  special  and  peculiar  injury  in  the 
obstruction  of  streets  and  squares  different  from  that  sustained 
by  the  general  public,  but  we  are  satisfied  with  the  broader 
rule  announced  in  the  above-cited  cases. 

We  entertain  no  doubt  that  the  city  and  county  of  San 
Francisco   has   the  authority  to  maintain  an  action  for  the 
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purpose  of  preserving  the  rights  of  the  general  public  to  the 
use  of  squares,  or  land  claimed  as  such,  within  its  limits,  and 
that  in  such  action  it  is  authorized  to  put  in  issue  the  alleged 
rights  of  the  people  to  such  easement,  and  that  the  state  itself 
is  bound  by  the  result  of  such  litigation,  if  the  same  is  not 
collusive.  And  we  see  no  reason  why  these  same  rights  might 
not  also  be  tried  and  determined  in  an  appropriate  action  in 
which  the  municipality  might  be  a  defendant,  —  as,  for  in- 
stance, ejectment,  where  it  had  ousted  the  claimant  from  the 
possession;  or  by  injunction,  where  it  threatened  to  remove 
his  buildings  or  trees  or  a  portion  of  the  soil  from  the  land 
claimed  by  it  as  a  public  square,  —  and  the  public  would  be 
bound  by  the  final  judgment  therein  if  the  action  was  con- 
ducted in  good  faith  on  the  part  of  the  city.  The  rule  that 
the  citizen  shall  not  be  twice  vexed  for  the  same  cause  of  ac- 
tion is  as  binding  upon  the  state  as  upon  other  litigants;  and 
the  legislature,  in  conferring  upon  the  city  power  to  maintain 
and  defend  in  the  courts  the  rights  of  the  state  to  streets  and 
squares  within  its  limits,  must  be  presumed  to  have  done  so 
with  reference  to  this  well-known  maxim,  and  to  have  in- 
tended that  the  state  should  be  bound  by  the  result  of  such 
litigation.  And  that  an  action  by  the  adverse  claimant  against 
the  city,  to  quiet  his  title,  where  the  city  claims  to  hold  the 
legal  title  in  trust  for  the  use  of  the  people,  as  a  public  square, 
is  an  appropriate  action  to  determine  such  claim,  is  the  effect 
of  the  decisions  of  this  court  in  San  Francisco  v.  Holladay ,  76 
Cal.  18,  and  San  Francisco  v.  Itsell,  80  Cal.  57. 

In  San  Francisco  v.  Holladay^  76  Cal.  18,  the  action  was 
ejectment  by  the  city  and  county  of  San  Francisco,  for  the 
purpose  of  recovering  the  land  in  controversy  in  this  action, 
the  plaintiff"  claiming  that  it  held  the  legal  title  to  the  land  in 
trust  for  the  people  of  the  state,  and  that  the  same  had  been 
dedicated  to  the  use  of  the  public,  and  that  the  defendants 
were  intruders  thereon.  The  action  was  therefore  substantially 
one  for  the  use  and  benefit  of  the  people  of  the  state,  and  as 
the  plaintiff  therein  was  authorized  by  law  to  bring  the  action 
for  the  purpose  of  preserving  the  alleged  rights  of  the  people,  it 
could  only  be  defeated  by  showing  that  the  people  of  the  state 
were  not  entitled  to  maintain  such  action;  and  the  court,  in 
holding  that  the  right  of  the  city  and  county  of  San  Francisco 
to  recover  possession  of  the  land  in  controversy  for  the  use  of  the 
general  public  was  barred  by  the  judgment  in  Holladay  v. 
City  and  County  of  San  Francisco,  which  is  pleaded  in  bar  of 
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this  action,  in  effect  decided  that  the  rights  of  the  people  of 
the  state  were  also  barred  by  that  judgment. 

There  is  nothing  decided  in  the  case  of  Branham  v.  Mayor 
'tie.  of  San  Josi,  24  Cal.  585,  in  conflict  with  the  conclusion  we 
have  reached  on  this  point.  All  that  was  there  decided  was, 
that  a  decree  foreclosing  a  mortgage,  and  the  execution  of  a 
sheriff 's  deed  under  the  decree,  transferred  to  the  purchaser 
the  interest  which  the  mortgage  created  and  vested  in  the 
mortgagee,  and  nothing  more.  In  that  case  the  city  of  San 
Jose  executed  a  mortgage  upon  certain  lands,  which  mortgage 
was  void  because  of  want  of  power  in  the  city  to  execute  the 
same  or  to  alienate  the  land,  and  it  was  held  that  the  subse- 
quent foreclosure  of  this  mortgage,  in  an  action  to  which  the 
xjity  was  a  party,  gave  to  the  mortgage  no  additional  validity, 
and  that  the  city  was  not  estopped  by  the  decree  of  foreclosure 
from  asserting  the  invalidity  of  the  title  attempted  to  be  con- 
veyed by  the  sheriff's  deed  thereunder.  This  was  only  the 
assertion  of  a  very  familiar  rule  as  to  the  estate  or  title  upon 
which  a  decree  of  foreclosure  operates,  but,  manifestly,  can 
have  no  relation  to  the  question  we  have  been  considering, 
which  is,  whether  the  state,  by  authorizing  the  city  and  county 
of  San  Francisco  to  sue  and  defend  actions  for  the  purpose  of 
preserving  and  protecting  the  rights  of  the  general  public  in 
land  claimed  to  have  been  dedicated  as  a  public  square  is 
hound  equally  with  the  municipality  by  the  result  of  such 
litigation. 

4.  The  judgment  in  Holladay  v.  City  and  County  of  San 
FranciscOf  and  which  we  hold  to  be  equally  binding  upon  the 
«tate  as  upon  the  city  of  San  Francisco,  was  undoubtedly  er- 
roneous under  the  law  as  declared  by  this  court,  subsequently, 
in  the  cases  of  Sawyer  v.  San  Francisco,  50  Cal.  370,  and 
Hoadley  v.  San  Francisco,  70  Cal.  324;  but  its  force  as  an 
adjudication  of  the  rights  of  the  parties  thereto,  and  those  in 
privity  with  them,  is  not  affected  thereby:  Case  v.  Beauregard, 
101  U.  S.  688. 

To  say  that  the  bar  of  an  estoppel  by  judgment  can  be  re- 
moved by  showing  that  it  ought  not  to  have  been  rendered 
would  be,  in  effect,  to  declare  that  no  fact  is  to  be  deemed  as 
finally  set  at  rest  by  a  judgment,  and  that  litigation  upon  the 
«arae  matter  may  be  interminable.  But  by  the  judgment  in 
Holladay  v.  City  and  County  of  San  Francisco,  it  was  deter- 
mined the  defendants  here  own  an  individed  nineteen  twen- 
tieths of  the  land  in  controversy,  and  the  finding  of  the  court 
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below,  that  all  the  land  in  controversy  is  the  private  property 
of  the  defendants,  free  and  clear  from  any  and  all  dedication 
whatever  (and  we  construe  the  first  conclusion  of  law  as  a 
finding  of  fact),  was  not  justified  by  that  judgment  or  by  the 
other  evidence  in  the  case,  and  because  of  this  error  in  the 
findings  the  court  did  not  err  in  granting  plaintiff 's  motion 
for  a  new  trial.  Although  the  effect  of  the  judgment  in  the 
case  just  referred  to  is  a  bar  to  the  right  of  the  plaintiffs  to 
the  relief  demanded  in  this  action,  they  are  still  entitled  to  a 
correct  finding  as  to  the  extent  of  the  interest  owned  by  de- 
fendants in  the  land  in  controversy.  Upon  the  evidence  dis- 
closed in  this  record,  the  finding  as  to  this  fact  should  have 
been  in  accordance  with  the  terms  of  the  judgment  in  Holla- 
day  V.  City  and  County  of  San  Francisco^  as  above  stated. 
Order  af&rmed.  

Thb  Principal  Cash  was  followed  in  People  v.  Smith,  93  Cal.  490,  which 
was  an  actioa  to  abate  a  nuisance  consisting  of  a  building  upon  land  alleged 
to  be  a  public  street  of  the  city  of  San  Francisca  Among  other  defenses,  the 
defendant  pleaded  that  in  August,  1877,  and  while  he  was  in  possession  of 
the  premises,  the  city  and  county  of  San  Francisco,  falsely  pretending  that 
the  premises  were  within  the  limits  of  a  public  street,  wrongfully  entered 
thereon  and  ousted  him  therefrom;  that  thereafter  he  commenced  an  action 
against  such  city  and  county  to  recover  possession;  that  in  its  answer  in  such 
action  the  city  and  county  claimed  that  the  premises  had  been  dedicated  to 
the  public  use  as  a  street;  but  that  final  judgment  was  entered  in  his  favor 
on  May  14,  1880,  under  which  he  was  restored  to  the  possession  of  the  prop< 
erty  by  the  sheriff.  The  facts  thus  pleaded  having  been  established  at  the 
trial,  the  court  nevertheless  gave  judgment  for  the  plaintiff,  on  the  ground 
that  the  people  of  the  state  were  not  parties  to,  nor  bound  by,  the  judgment 
in  the  former  action.  The  appellate  court,  however,  on  authority  of  the 
principal  case,  reversed  this  judgment. 

The  principal  case  is  a  very  important  one,  and,  more  completely  and  dis* 
tinctly  than  any  other,  determines  the  relation  between  the  people  of  a 
municipality  or  of  a  state  and  the  municipality  itself,  declaring  in  effect  that 
the  latter  is  a  trustee  of  the  former  with  respect  to  property  dedicated,  or 
claimed  to  be  dedicated,  to  public  uses;  that  when,  as  such  trustee  it  has  au« 
thority  to  prosecute  or  defend  actions,  any  judgment  entered  against  and 
binding  upon  it  is  equally  binding  on  the  alleged  beneficiary,  the  people  of 
the  city  or  state.  Examining  this  question  before  the  decision  of  the  prin- 
cipal case  was  announced,  we  had  reached  the  same  conclusion.  We  here 
extract  what  we  then  wrote  upon  the  effect  of  judgments  against  counties 
and  municipal  corporations  upon  their  citizens  and  taz^payers. 

"The  position  of  a  county  or  municipal  corporation  towards  its  citizens 
and  tax-payers  is,  upon  principle,  analogous,  to  that  of  a  trustee  towards  his 
cestuis  que  trust,  when  they  are  numerous,  and  the  management  and  control  of 
their  interests  are  by  the  terms  of  the  trust  committed  to  his  care.  A  judg« 
ment  against  a  county  or  its  legal  representatives  in  a  matter  of  general  in« 
terest  to  all  its  citizens  is  binding  upon  the  latter,  though  they  are  not  partiM 
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to  the  salt.  A  judgment  for  a  sum  of  money  against  a  connty  imposes  an 
obligation  upon  its  citizens  which  they  are  compelled  to  discharge.  Every 
tax-payer  is  a  real,  though  not  a  nominal,  party  to  such  judgment.  If,  for 
the  purpose  of  providing  for  its  payment,  the  officers  of  the  county  levy  and 
endeavor  to  collect  a  tax,  none  of  the  citizens  can,  by  instituting  proceedings 
to  prevent  the  levy  or  enforcement  of  the  tax,  dispute  the  validity  of  the 
judgment,  nor  relitigate  any  of  the  questions  which  were  or  which  could  have 
been  litigated  in  the  original  action  against  the  county:  Clark  v.  fVolf,  29 
Iowa,  197;  State  v.  Rainey,  74  Mo.  229;  Harmon  v.  Auditor,  123  IlL  122;  5 
Am.  St.  Rep.  502.  If,  in  an  action  against  the  officers  of  a  county,  a  tax  is 
determined  to  be  valid,  a  tax-payer  of  the  county  cannot  afterwards  main- 
tain suit  to  enjoin  the  collection  of  such  tax:  Lyman  v.  Faria,  53  Iowa,  498. 
An  action  having  been  brought  by  certain  tax-payers  of  a  town  to  enjoin  the 
issue  of  bonds,  a  judgment  against  them  was  held  to  be  conclusive  upon  all 
other  tax-payers:  Harmon  v.  Auditor,  123  IlL  122;  5  Am.  St.  Rep.  502.  A 
judgment  against  county  commissioners,  directing  that  a  writ  of  mandate 
issue  requiring  them  to  assemble  and  call  an  election  on  the  question  of  a 
change  of  the  county  site,  is  conclusive  on  all  citizens  of  the  county,  because  the 
commissioners  are  representatives  of  the  county  in  the  matter  of  their  duties 
under  the  statute;  and  though  they  fail  to  avail  themselves  of  any  legal  de- 
fense to  the  writ,  the  people  of  the  county  are  concluded  by  the  judgment: 
Sauls  V.  Freeman,  24  Fla.  209;  12  Am.  St.  Rep.  190. 

"  The  great  majority  of  the  decisions  relating  to  the  privity  between  a 
municipality  and  its  tax-payera  and  citizens  have  resulted  from  attempts  to 
resist  the  enforcement  of  bonds  issued  or  taxes  levied  by  it,  after  judgment 
has  been  rendered  to  which  it  was  a  party,  in  favor  of  such  bonds  or  taxes; 
but  no  reason  is  perceived  why  the  same  principle  does  not  apply  to  other 
litigated  questions.  Thus  a  municipality  may  claim  that  certain  real  estate 
had  been  dedicated  to  public  uses,  —  for  instance,  that  it  is  a  public  square 
or  street,  —  and  as  a  representative  of  its  citizens  and  tax-payers  may  litigate 
that  question  with  one  who  claims  that  it  is  private  property,  and  not  subject 
to  any  public  use  whatsoever.  The  question,  when  once  litigated  and  decided, 
in  an  action  to  which  the  municipality  is  a  proper  party,  should  be  regarded 
as  forever  set  at  rest,  unless  some  additional  title  should  be  acquired  by  one 
of  the  litigants  after  the  commencement  of  the  action.  Either  this  mnst  be 
true,  or  each  citizen,  and  perhaps  each  citizen  of  each  generation  of  citizens, 
must  be  at  liberty  to  commence  an  action  and  litigate  the  question  for  him- 
self, either  in  his  own  name  or  in  that  of  the  municipality  or  of  the  people  of 
the  state,  or  in  some  other  mode  adapted  to  the  litigation  of  the  question.  A 
case  determined  by  the  court  of  appeals  of  Virginia  is  sometimes  cited  as  in 
opposition  to  the  views  we  have  expressed:  Warwick  v.  Mayo,  15  Gratt.  528; 
but  an  examination  of  that  case  will  show  that  it  did  not  present  the  ques- 
tion here  under  consideration.  In  the  first  place,  the  preceding  action  had 
been  ejectment  against  the  city  to  recover  possession  of  the  property,  and  the 
court  was  of  the  opinion  that  the  existence  of  the  easement  claimed  by  the  city 
could  not  have  constituted  any  defense  to  that  action,  and  therefore  that  the 
recovery  by  the  plaintiff  did  not  tend  to  negative  the  existence  of  the  ease- 
ment claimed  by  the  city.  In  the  second  place,  whatever  was  said  upon  the 
subject  was  a  dictum,  because  the  court,  in  the  case  before  it,  proceeded  no 
farther  than  to  inquire  whether  the  plaintiff  had  been  acting  in  good  faith  in 
the  claim  made  by  him  to  the  lands  included  in  his  former  action,  and  which 
the  city  claimed  to  be  a  public  street.  That  the  question  of  the  right  to  the 
easement  was  not  considered  to  be  involved  in  the  first  action  is  manifest 
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from  the  following  language  of  the  court:  '  It  is  to  be  regretted  that  in  a 
matter  where  the  public  convenience  is  bo  ranch  involved  that  the  right  to 
the  easement  itself  had  not  been  presented  either  by  an  action  of  trespass 
against  the  city  authorities  for  removing  the  obstruction,  or  some  proceeding 
to  abate  the  alleged  nuisance,  so  that  the  right  might  have  been  settled  by  a 
court  of  record  having  competent  authority.' 

"  Where,  however,  the  action  is  such  as  to  pnt  in  issae  the  right  of  a  city 
in  property  claimed  by  it  as  a  public  street  or  square,  as  where  the  action  is 
brought  against  it  to  determine  conflicting  claims  of  title,  there  appears  to  be 
no  doubt  that  a  judgment  against  it  is  conclusive  in  all  subsequent  actions  to 
which  it  is  a  party,  that  the  property  claimed  by  it  is  not  such  public  street 
or  square:  San  Francisco  v.  Holladay,  76  Cal.  18;  City  and  County  of  San 
Francisco  v.  Itsell,  80  Cal.  57.  In  Louisiana,  where  a  claimant  brought  an  ac- 
tion against  a  municipality  to  determine  whether  land  had  been  dedicated  to 
public  use,  and  recovered  a  judgment,  it  was  held  that  this  judgment  was 
conclusive  in  a  later  litigation  wherein  another  citizen  sought  to  maintain 
the  existence  of  the  dedication,  contrary  to  the  former  decision,  the  court 
saying:  '  The  municipal  authorities  represent  not  only  the  corporators,  but  the 
public ':  Xiqitea  v.  Bujac,  7  La.  Ann.  515. 

"After  a  judgment  has  been  entered  against  a  municipality,  determining 
adversely  to  it  a  claim  made  by  it  as  the  representative  of  its  citizens,  a 
similar  claim  may  be  made  by  a  proceeding  instituted  in  the  name  of  the 
state  as  the  representative  of  the  general  public,  and  then  the  question  arises 
whether  the  identity  of  the  parties  is  such  that  the  judgment,  when  the  pub- 
lic was  represented  by  the  municipality,  is  a  bar  to  an  action  in  which  the 
public  is  represented  by  the  state.  It  is  clear  that  the  issues  in  the  two  con- 
troversies may  be  the  same;  it  is  equally  clear  that  the  nominal  parties  in 
the  two  suits  are  different,  and  that  in  neither  suit  was  the  nominal  the  real 
party  in  interest.  In  both,  the  real  party  is  the  public,  in  whose  behalf 
the  dedication  of  the  propery  is  claimed,  and  as  the  real  parties  are  the 
same,  the  judgment  in  the  first  action  should  be  conclusive  in  the  sec- 
ond. In  South  Carolina,  suit  was  brought  by  certain  tax-payers  against 
the  commissioners  of  the  county  to  obtain  an  injunction  to  prevent  their 
issuing  lK>nds,  and  resulted  in  a  decree  denying  the  injunction  and  affirm- 
ing the  right  to  issue  the  bonds;  which  were  thereupon  issued  and  sold  to 
bona  Jidc  purchasers.  Thereafter  an  action  was  brought  in  the  name  of  the 
state  upon  the  relation  of  citizens  and  tax-payers  of  the  same  county  to 
have  the  same  bonds  declared  null  and  void,  and  issued  without  authority  of 
law.  The  judgment  in  the  suit  was  held  to  be  a  bar  to  the  second  action, 
because  the  state  had  no  substantial  interest  in  the  action  in  which  its  name 
was  used,  and  the  two  actions  were  for  the  benefit  of  the  same  class  of  per- 
sons, and  that  *  it  is  not  reasonable  to  suppose  that  the  state,  in  lending  its 
name  to  individuals  for  the  protection  of  their  rights,  intended  to  subvert  the 
principles  governing  controversies  of  the  class  to  which  this  belongs ':  Statt. 
v.  Chester  etc.  R.  R.  Co.,  13  S.  C.  290.  On  the  other  hand,  in  Kansas,  where 
an  elector  of  the  county,  in  a  proceeding  commenced  by  him,  procured  a  writ 
of  mandamus  to  issue,  compelling  the  county  clerk  to  remove  his  office  to  a 
town  claimed  to  be  the  county  seat,  it  was  held  that  this  was  not  conclusive 
against  a  proceeding  in  mandamtu  subsequently  instituted  by  the  attorney- 
general  in  the  name  of  the  state,  '  to  compel  obedience  to  the  law  of  the 
state,  commanding  county  officers  to  keep  their  offices  at  the  county  seat.' 
Disposing  of  this  question,  the  court  said:  'This  plea  of  res  adjndicata  is 
fairly  in  the  case  and  must  be  determined.    A  majority  of  the  court  hold  that 
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the  judgment  and  proceedings  in  the  Hammond  case  do  not  conclude  the  re- 
lator in  this  case,  and  that  the  judgment  as  pleaded  and  set  forth  is  no  bar  to 
this  action;  that  while  there  may  be  some  identity  of  cause  of  awtion,  the 
state  can  interfere  in  matters  of  this  kind  in  the  interest  of  peace  and  good 
order,  and  to  command  obedience  to  its  laws,  and  that  for  this  purpose  it 
cannot  be  concluded  by  suits  brought  by  private  persons  to  protect  or  en- 
force private  rights.  In  the  case  of  Garner  v.  State,  upon  the  relation  of 
Moon,  28  Kan.  790,  it  was  said,  "While  the  statute  permits  any  elector 
who  considers  himself  aggrieved  by  the  result  of  any  election  held  for  remov- 
ing, establishing,  or  relocating  the  county  seat  of  a  county  to  contest  by  an 
action  in  the  district  court  such  election,  yet  if  different  actions  are  brought 
and  different  judgments  are  rendered,  it  is  possible  that  the  attorney-general 
or  the  county  attorney,  in  the  interest  of  the  public,  might,  in  a  proper  ac- 
tion instituted  for  that  purpose,  have  all  these  different  judgments  reviewed 
and  superseded  by  general  adjudication  as  to  which  town,  city,  or  place  is 
the  legal  county  seat  of  a  county,  and  thus  bring  all  the  county  oflScers,  with 
their  books,  papers,  and  records,  to  such  town,  city,  or  place  as  the  county 
•eat"*:  StcOe  v.  Stock,  38  Kan.  154. 

"  Though  its  officer  is  a  nominal  party  to  a  suit,  and  the  municipality  is  not 
joined  with  him,  a  judgment  is  conclusive  for  or  against  it  if  it  was  the  real 
party  in  interest,  and  as  such  prosecuted  and  defended  in  the  action :  MUU- 
kan  V.  La  Fayette,  118  Ind,  323;  Faust  v.  Baumgartner,  113  Ind.  139.  It 
ia  only  to  the  extent  that  a  county  or  municipal  corporation  represents  per- 
sons that  a  judgment  against  it  is  binding  upon  them.  It  does  not  represent 
its  citizena  and  tax-payers  in  respect  to  their  private  property,  but  only  in 
matters  of  general  interest,  and  therefore  a  judgment  against  or  in  favor  of 
a  municipality,  concerning  a  single  lot  or  other  matter  in  which  one  of  its 
citixeni  has  a  private  interest,  cannot  bind  him:  Rork  v.  Smith,  55  Wis.  67. 
So,  though  a  county  or  city  represents  its  citizens  and  tax-payers  respecting 
matters  of  general  interest,  it  ia  not  the  representative  of  other  citizens  of 
the  state  interested  in  the  same  general  question.  Hence  a  judgment  against 
it  cannot  conclude  other  counties  or  municipalities  in  a  subsequent  action, 
though  the  issues  involved  are  the  same:  SL  Paul  etc  R.  R,  Co,  v.  Robinaon, 
41  Minu.  394  "i  Freeman  on  Judgments,  sec.  178. 


[In  Bank.] 

Fat  v.  Paoipio  Improvement  Company. 

[93  Caufobmia,  2SS.J 

Av  Inn  ia  a  house  which  ia  held  out  to  the  public  as  a  place  where  all  tran- 
sient persona  who  come  will  be  received  and  entertained  as  guests  for 
compensation.  The  fact  that  the  house  is  open  for  the  public,  that  those 
who  patronize  it  come  to  it  upon  an  invitation  which  is  extended  to  the 
general  public,  and  without  any  previous  claim  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  marks  the  main  distinction 
between  an  inn  and  a  boarding-house. 

An  Inn  is  not  thb  Less  Onk  because  in  some  respects  it  is  conducted  dif- 
ferently or  has  more  attractions  than  other  public  hotels,  so  long  as  it  is 
held  out  to  the  public  aa  a  place  for  the  entertainment  of  transient  per« 
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sons  who  have  occasion  to  patronize  it.  Hence  a  house  having  the  other 
characteristics  of  an  inn  is  not  converted  into  •  mere  boarding-house  by 
the  fact  that  it  is  not  situate  upon  a  public  highway,  and  that  the  grounds 
apon  which  it  stands  are  inclosed,  and  the  gates  locked  at  night. 

Issa — GnE.ST3.  — A  Person  is  to  be  Dekmed  a  Gdbst  at  an  inn,  and  not 
a  boarder,  though  upon  his  arrival  he  ascertains,  before  being  assigned 
to  a  room,  what  he  will  have  to  pay  for  room  and  board,  if  his  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  East, 
and  there  was  no  agreement  as  to  the  time  he  would  stay,  nor  any  reduo- 
tion  in  price  in  consideration  of  the  agreement  to  remain  a  definite  time. 

Inneeefek  is  Liable,  under  the  Civil  Code  of  California,  for  the  loss  of  per<- 
Bonal  property  placed  by  guests  under  his  care,  "  unless  occasioned  by 
an  irresistible  superhuman  cause,  by  a  public  enemy,  by  the  negligence 
of  the  owner,  or  by  the  act  of  some  one  he  brought  into  the  inn. "  The 
words  "superhuman  cause,"  as  here  used,  are  equivalent  in  meaning  to 
the  phrase  "the  act  of  God." 

lyNKEEPERS  AKB  LiABLB  for  a  loss  resulting  from  an  accidental  fire,  unless, 
it  was  started  by  lightning,  or  some  superhuman  agency. 

Innkeepers.  —Owners  and  Guests  mat  Retain  Fossessiow  ov  PROPERrr 
intended  for  their  personal  use,  as  jewelry  and  wearing  apparel,  without 
discharging  the  innkeeper  from  responsibility  for  its  loss  or  destructioa 
by  fire  while  in  the  room  of  the  guest. 

S.  F.  Geil  and  H.  V.  Moorehouse,  for  the  appellant. 

A,  B.  Hotchkiss,  amicm  curiae,  for  the  appellant. 

D.  M.  Delmasy  for  the  respondent. 

The  Court.  Upon  further  consideration  of  this  cause,  after 
hearing  in  Bank,  we  are  satisfied  with  the  conclusion  reached 
in  Department,  and  with  the  opinion  there  rendered,  and  for 
the  reasons  stated  in  said  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
ferred to,  rendered  on  the  23d  of  June,  1891:  — 

De  Haven,  J.  The  plaintiff  recovered  judgment  against 
the  defendant  for  damages  occasioned  by  the  loss  of  her  jew- 
elry, wearing  apparel,  and  other  articles  of  personal  property 
needed  for  her  personal  use,  consumed  by  fire  at  the  burning 
of  the  Hotel  Del  Monte,  April  1,  1887,  of  which  the  defendant 
was  at  that  time  the  proprietor. 

The  court  below  found  that  the  Hotel  Del  Monte  was,  at 
the  date  named,  a  public  inn,  and  that  plaintiff  was  a  guest 
therein.  On  this  appeal  the  defendant  claims  that  the  evi- 
dence does  not  sustain  these  findings;  and  also  that  the  burn- 
ing of  the  hotel  was  an  irresistible  superhuman  cause,  for 
which  it  is  not  liable,  and  that  it  is  not,  in  any  event,  liable 
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for  plaintifif's  diamonds  and  other  jewelry,  because  not  depos- 
ited in  defendant's  safe. 

1.  An  inn  is  a  house  which  is  held  out  to  the  public  as  a 
place  where  all  transient  persons  who  cotne  will  be  received 
and  entertained  as  guests  for  compensation, — a  hotel.  In 
Wintermute  v.  Clark,  5  Sand.  247,  an  inn  is  defined  as  a  pub- 
lic house  of  entertainment  for  all  who  choose  to  visit  it,  and 
this  definition  was  quoted  with  approval  by  this  court  in 
Pinkerton  v.  Woodward,  33  CaL  596;  91  Am.  Dec.  657.  The 
fact  that  the  house  is  open  for  the  public,  that  those  who  pat- 
ronize it  come  to  it  upon  the  invitation  which  is  extended  to 
the  general  public,  and  without  any  previous  agreement  for 
accommodation  or  agreement  as  to  the  duration  of  their  stay, 
marks  the  important  distinction  between  a  hotel  or  inn  and  a 
boarding-house.  This  difi'erence  is  thus  stated  in  Schouler  on 
Bailments:  "An  inn  is  a  house  where  a  keeper  holds  himself 
out  as  ready  to  receive  all  who  may  choose  to  resort  thither 
and  pay  an  adequate  price  for  the  entertainment;  while  the 
keeper  of  a  boarding-house  reserves  the  choice  of  comers  and 
the  terms  of  accommodation,  contracting  specially  with  each 
customer,  and  most  commonly  arranging  for  long  periods  and 
a  definite  abode  ":  Schouler  on  Bailments,  253. 

We  think  the  evidence  in  this  case  is  full  and  complete  to 
the  point  that  the  Hotel  Del  Monte  was  a  public  inn.  It  not 
only  had  a  name  indicating  its  character  as  such,  but  it  was 
also  shown  that  it  was  open  to  all  persons  who  have  a  right  to 
demand  entertainment  at  a  public  house;  that  it  solicited 
public  patronage  by  advertising  and  in  the  distribution  of  its 
business  cards,  and  kept  a  public  register  in  which  its  guests 
entered  their  names  upon  arrival  and  before  they  were  as- 
signed rooms;  that  the  hotel,  at  its  own  expense,  ran  a  coach 
to  the  railroad  station  for  the  purpose  of  conveying  its  patrons 
to  and  from  the  hotel;  that  it  had  its  manager,  clerks,  wait- 
ers, and  in  its  interior  management  all  the  ordinary  arrange- 
ments and  appearances  of  a  hotel,  and  the  prices  charged  were 
for  board  and  lodging.  These  facts  were  certainly  suflScient 
to  justify  the  court  in  finding,  as  it  did,  that  the  appellant  was 
an  innkeeper:  Krohn  v.  Sweeny,  2  Daly,  200.  Nor  was  the 
force  of  this  evidence  in  any  wise  modified  by  the  fact  that 
the  hotel  was  not  immediately  upon  a  highway,  or  that  the 
grounds  upon  which  it  stood  were  inclosed  and  the  gates 
closed  at  night.  The  location  of  the  hotel,  the  extent  of  the 
grounds   surrounding   it,   and   the   manner   in   which   these 
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grounds  were  improved,  and  reserved  for  the  exclusive  use 
and  enjoyment  of  those  who  patronized  it,  doubtless  made  the 
hotel  more  attractive  to  those  who  chose  to  make  a  transient 
resort  of  it,  but  did  not  convert  it  into  a  mere  boarding-house. 
A  hotel  is  none  the  less  one  because  in  some  respects  it  may 
be  conducted  differently  or  have  more  attractions  than  other 
public  hotels,  so  long  as  it  is  held  out  to  the  public  as  a  place 
for  the  entertainment  of  all  transient  persons  who  may  have 
occasion  to  patronize  it. 

*'  Modes  of  entertainment  alter  with  the  fashion  of  the  age, 
and  to  preserve  a  clear  definition  is  not  easy.  It  is  not  way- 
farers alone,  or  travelers  from  a  distance,  that  at  the  present 
day  give  character  to  an  inn,  the  point  being  rather  that  peo- 
ple resort  to  the  house  habitually,  no  matter  whence  coming 
or  whither  going,  as  for  transient  lodging  and  entertainment": 
Schouler  on  Bailments,  249. 

2.  The  evidence  shows  that  the  plaintiff  was  a  guest,  and 
not  a  boarder.  The  fact  that  upon  her  arrival,  and  before 
being  assigned  to  her  room,  she  ascertained  what  she  would 
have  to  pay  for  the  room  and  board  is  not  sufficient  of  itself 
to  show  that  she  was  not  received  as  a  guest:  Pinkerton  v. 
Woodward,  33  Cal.  597;  91  Am.  Dec.  657;  Hancock  v.  Rand, 
94  N.  Y.  1;  46  Am.  Rep.  112;  Jalie  v.  Cardinal,  35  Wis.  118; 
Hall  V.  Pike,  100  Mass.  495;  Berhhire  Woolen  Co.  v.  Proctor^  7 
Cush.  417. 

The  Del  Monte  being  a  public  hotel,  in  the  absence  of  evi- 
dence showing  that  plaintiff  went  there  as  a  boarder,  the  pre- 
sumption would  be  that  she  went  there  as  a  guest:  Hall  v. 
Pike,  100  Mass.  495.  Not  only  does  the  evidence  fail  to  over- 
throw this  presumption,  but  the  testimony  of  the  plaintiff 
shows  that  she  was  there  as  a  mere  temporary  sojourner,  with- 
out any  agreement  as  to  the  time  she  should  stay,  and  with 
only  the  intention  on  her  part  of  resting  a  week  or  two,  and 
then  proceeding  to  the  East.  She  obtained  no  reduction  of 
price  in  consideration  of  an  agreement  to  remain  a  definite 
time,  or  as  a  boarder;  nor  was  there  anything  said  from  which 
it  could  be  inferred  that  there  was  any  understanding  between 
her  and  the  defendant  that  she  was  to  be  received  as  a  boarder, 
and  not  as  a  guest. 

3.  Under  section  1859  of  the  Civil  Code,  an  innkeeper  is 
liable  for  the  loss  of  personal  property  placed  by  his  guests 
under  his  care,  "  unless  occasioned  by  an  irresistible  superhu- 
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man  cause,  by  a  public  enemy,  by  the  negligence  of  the  owner, 
or  by  the  act  of  some  one  whom  he  brought  into  the  inn." 

In  this  case,  the  loss  was  occasioned  by  the  burning  of  the 
hotel,  and  the  origin  of  the  fire  is  not  shown,  further  than  that 
it  broke  out  in  one  of  the  rooms  in  which  there  was  nothing 
except  the  batteries  which  supplied  the  bells  with  electricity. 
Under  this  state  of  facts,  the  defendant  is  liable:  Hulett  v. 
Swift,  33  N.  Y.  571;  88  Am.  Dec.  405.  A  fire  thus  occurring 
cannot  be  considered  an  "irresistible  superhuman  cause," 
within  the  meaning  of  section  1859  of  the  Civil  Code.  The 
words  "  irresistible  superhuman  cause "  are  equivalent  in 
meaning  to  the  phrase  "  the  act  of  God,"  and  refer  to  those 
natural  causes  the  effects  of  which  cannot  be  prevented  by  the 
exercise  of  prudence,  diligence,  and  care,  and  the  use  of  those 
appliances  which  the  situation  of  the  party  renders  it  reason- 
able that  he  should  employ:  1  Am.  &  Eng.  Ency.  of  Law,  174. 
A  loss  arising  from  an  accidental  fire  is  not  caused  by  the 
act  of  God,  unless  the  fire  was  started  by  lightning  or  some 
superhuman  agency:  Miller  v.  Steam  Nav.  Co.,  10  N.  Y.  431; 
Chicago  etc.  R.  R.  Co.  v.  Sawyer,  69  111.  285;  18  Am.  Rep.  613. 

4.  The  court  finds  that  the  property  lost  was  such  as  was 
needed  for  the  present  personal  use  of  the  plaintifl".  We  can- 
not say  that  the  evidence  does  not  support  this  finding.  It 
certainly  cannot  be  said  that  jewelry  worn  by  a  woman  daily 
must,  when  not  actually  upon  her  person,  be  deposited  with 
the  innkeeper,  in  order  to  make  him  responsible  for  its  loss  in 
the  inn.  If  worn  daily,  it  does  not  cease  to  be  needed  for 
present  personal  use  when  its  possessor  lays  it  aside  upon  re- 
tiring for  the  night.  Nor  is  it  necessary,  in  order  to  render  the 
innkeeper  liable,  that  the  property  should  have  been  delivered 
into  his  exclusive  personal  possession. 

*'  The  guest  may  retain  personal  custody  of  his  goods  within 
the  inn,  —  as  of  his  trunk  and  its  contents,  his  wearing  ap- 
parel, and  other  articles  in  his  room,  and  any  jewelry  or  valu- 
ables carried  or  worn  around  his  person,  —  without  discharging 
the  innkeeper  from  responsibility  ":  Jalie  v.  Cardinal,  35  Wis. 
126. 

We  have  examined  the  other  points  made  by  appellant,  but 
do  not  think  they  call  for  special  discussion. 

The  rule  which  makes  an  innkeeper  liable  for  the  value  of 
the  property  of  his  guest,  in  case  of  its  loss  by  fire,  may  at 
first  thought  be  deemed  a  harsh  one;  but  the  loss  must  fall 
somewhere,  and  section  1859  of  the  Civil  Code  provides  upon 
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whom  it  should  properly  fall,  and  the  innteeper*B  liability  in 
this  respect  is  one  of  the  burdens  pertaining  to  the  business  in 
which  he  is  engaged,  and  in  view  of  which  it  must  be  sup- 
posed that  he  regulates  his  charges. 
Judgment  and  order  affirmed. 


Innkeepers  —  Inn  —  What  is.  —  An  inn  is  a  pnblio  honi«  of  •ntertain- 
ment  for  all  who  choose  to  visit  it:  Pinkerton  v.  Woodioard,  33  CaL  557;  91 
Am.  Dec.  657;  extended  note  to  CltUe  v.  Wiggina,  7  Am.  Dec.  461. 

Inneebpebs  —  Guests  —  Who  asb.  —  A  traveler  who  is  met  at  the  depot 
by  the  porter  of  a  hotel,  who  indicates  what  conveyance  be  is  to  take,  and 
who  takes  the  check  for  the  traveler's  baggage,  is  a  guest  of  the  hotel,  and  can 
bold  the  proprietor  liable  for  the  loss  of  his  baggage:  Coskery  ▼.  Nagle,  83 
Ga.  696;  20  Am.  St.  Rep.  333,  and  note;  extended  note  to  CltUe  v.  Wiggintf 
7  Am.  Deo.  451.  See  Moore  v.  Long  Beach  etc  Co.,  87  CaL  483;  22  Am.  St. 
Rep.  265,  and  note. 

Innkeepers — Liabh^itt  tor  Loss  of  Gxjbst'b  BAoaAOB.  — An  innkeeper 
can  avoid  liability  for  loss  of  his  gnest's  baggage  only  on  the  gronnds  that 
the  loss  was  occasioned  by  an  act  of  God,  the  public  enemy,  or  the  miscon* 
duct  of  the  guest  or  a  friend  accompanying  him:  O'Brien  v.  VaUl,  22  Fla. 
627;  1  Am.  St.  Rep.  219,  and  note.  An  innkeeper  is  not  liable  for  loss  of 
boarders'  baggage  and  other  valuables  by  fire  not  shown  to  have  been  caused 
by  the  negligence  of  the  innkeeper  or  his  servants:  Moore  v.  Long  Beach  etc 
Co.,  87  Cal.  483;  22  Am.  St.  Rep.  265,  and  note;  extended  note  to  Cutler  v. 
Bonney,  18  Am.  Rep.  130-136;  Pinkerton  v.  Woodward,  33  CaL  667;  91  Am. 
Dec.  657,  and  note. 

Innkeepers — Whether  Guests  mat  Retain  Propbrtt.  — The  guest  of 
a  hotel  is  not  required  to  place  his  valuables  in  custody  of  the  innkeeper, 
even  though  the  innkeeper  had  an  iron  safe  for  that  purpose,  and  the  guest 
knew  of  that  fact:  Johnson  v.  Biehardson,  17  UL  302;  63  Am.  Deo.  369,  and 
note. 


[Lf  Bakk.] 

Bourn  v,  Haet. 

[93  CaUFOBNIA,  S2L] 

CoNSTiTUTioifAL  Law  —  GiPTS  FORBIDDEN.  —  A  statute  appropriating  money 
to  pay  the  claim  of  a  guard  at  a  state  prison,  for  personal  injury  result* 
ing  to  him  from  the  loss  of  his  arm  while  in  the  discharge  of  his  duties, 
is  forbidden  by  the  clause  of  the  constitution  of  California  declaring  thai 
the  legislature  shall  have  no  power  to  make  any  gift  of  any  public  money 
to  any  individual,  or  to  grant  any  extra  compensation  or  allowance  to 
any  public  officer  or  servant  of  the  state,  after  the  service  has  been  per* 
.  formed,  or  the  contract  has  been  entered  into,  and  performed  in  whole 
or  in  part. 

State  —  Risks  Assumed  in  Enterino  into  Employment  of.  —  One  who 
enters  the  service  of  the  state  assumes  all  the  risks  attending  such  em* 
ployment,  whether  arising  from  its  ordinary  perils,  or  resulting  from  the 
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negligence  or  misfeasance  of  other  servants  of  the  state,  and  an  approprl* 
ation  to  indemnify  such  servant  for  injuries  sustained  while  in  such  ser* 
vice  is  a  mere  gratuity. 

State  is  not  Liable  fob  the  Neoliqbmoe  ok  Mistkasance  of  its  officers 
or  ageuts,  except  when  such  liability  is  voluntarily  assumed  by  its  legis* 
lature. 

Negligence  —  Liability  of  State.  —  A  state  is  not  answerable  to  one  ot 
its  officers  or  servants  for  damages  resulting  to  him  from  the  misconduct 
or  negligence  of  another  officer  or  servant.  The  doctrine  of  respondeat 
superior  does  not  prevail  against  the  sovereign,  in  the  necessary  employ- 
ment of  public  agents. 

Robert  T.  Devlin  and  Jud  0.  Brusie,  for  the  petitioner. 

Attorney-General  Hart,  for  the  respondent. 

De  Haven,  J.  This  is  an  original  proceeding,  wherein  the 
petitioner  asks  this  court  to  issue  a  writ  of  mandamus,  directed 
to  the  defendants  as  members  of  the  state  board  of  examiners, 
commanding  them  to  allow  his  claim  against  the  state  for  the 
sum  of  ten  thousand  dollars,  in  accordance  with  the  provis- 
ions of  an  act  of  the  legislature,  the  first  section  of  which,  and 
the  only  one  necessary  to  a  proper  understanding  of  this  case, 
is  as  follows:  — 

"Sec.  1.  The  sum  of  ten  thousand  ($10,000)  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  general  fund  of 
the  state  treasury  not  otherwise  appropriated,  to  pay  the  claim 
of  A.  J.  Bourn,  a  guard  at  the  state  prison  at  San  Quentin,  in 
this  state,  for  personal  injuries,  namely,  the  loss  of  his  right 
arm  while  in  the  discharge  of  his  duties,  under  the  orders  of 
his  superior  officer,  and  while  in  the  service  of  the  state  of 
California." 

The  petition  sets  forth  the  circumstances  under  which  peti- 
tioner lost  his  arm,  but  which  need  not  be  referred  to  here,  as 
we  have  held,  in  the  case  of  Stevenson  v.  Colgan,  91  Cal.  649, 
25  Am.  St.  Rep.  230,  that  the  constitutionality  of  a  statute 
must  be  determined  by  the  court  from  what  appears  on  its 
face,  when  considered  with  reference  to  matters  judicially 
noticed  by  the  court. 

The  defendants  have  demurred  to  the  petition,  upon  the 
general  ground  that  the  act  under  which  petitioner  claims  is 
unconstitutional  under  sections  31  and  32  of  article  4  of  the 
constitution,  which  in  effect  provide,  among  other  things,  that 
the  legislature  shall  have  no  power  to  make  any  gift  of  any 
public  money  or  thing  of  value  to  any  individual,  or  to  grant 
any  extra  compensation  or  allowance  to  any  public  officer  or 
servant  of  the  state,  "  after  service  has  been  performed,  or  a 
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contract  has  been  entered  into,  and  performed  in  whole  or  in 
part." 

In  the  case  of  Stevenson  v.  Colgan,  91  Cal.  649,  25  Am.  St» 
Rep.  230,  we  decided  that  it  was  the  purpose  of  these  sections 
of  the  constitution  to  prohibit  the  legislature  from  making 
direct  "appropriations  to  individuals  from  general  considera- 
tions of  charity  or  gratitude,  or  because  of  some  supposed 
moral  obligation  resting  upon  the  people  of  the  state,  and  such 
as  a  just  and  generous  man,  although  under  no  legal  liability 
so  to  do,  might  be  willing  to  recognize  in  his  dealings  with 
others  "  less  fortunate  than  himself. 

That  such  is  the  intention  of  the  constitution  we  have  na 
doubt,  and  it  is  equally  clear  to  us  that  the  act  in  question 
falls  within  the  class  of  legislation  thus  prohibited.  The  peti- 
tioner was  an  officer  or  employee  of  the  state.  It  is  recited  in 
the  act  that  he  met  with  the  accident  "  while  in  the  discharge 
of  his  duties,  under  the  orders  of  his  superior  officer,"  and  for 
the  purpose  of  this  decision,  it  may  be  conceded,  as  claimed 
by  him,  that  the  loss  of  his  arm  is  to  be  attributed  to  the  negli- 
gence of  his  superior  officer.  But  whether  it  be  attributed  to 
negligence  or  misfeasance  of  such  officer,  or  any  other  cause 
which  can  be  suggested  by  the  language  of  the  act,  the  uncon- 
stitutionality of  the  statute  is  apparent.  In  entering  the  ser- 
vice of  the  state,  the  petitioner  assumed  all  the  risks  attending 
such  employment,  whether  arising  from  its  ordinary  perils,  or 
resulting  from  the  negligence  or  misfeasance  of  other  servants 
of  the  state,  and  the  appropriation  made  by  this  act  is  a  mere 
gratuity,  as  the  state  was  under  no  legal  liability  to  compen- 
sate him  for  any  loss  which  he  may  have  sustained  while  thus 
in  the  discharge  of  his  duties. 

That  a  state  is  not  liable  for  the  negligence  or  misfeasance 
of  its  agents,  except  when  such  liability  is  voluntarily  assumed 
by  its  legislature,  is  said  by  Danforth,  J.,  in  Lewis  v.  State,  96 
N.  Y.  74,  48  Am.  Rep.  607,  to  be  so  "  well  settled  upon  grounds 
of  public  policy,  and  the  doctrine  is  so  uniformly  asserted  by 
writers  of  approved  authority  and  the  courts,  that  fresh  dis- 
cussion would  be  superfluous."  And  the  supreme  court  of  the 
United  States,  in  Gibbons  v.  United  States,  8  Wall.  269,  in  an 
opinion  delivered  by  Mr.  Justice  Miller,  say:  "No  government 
has  ever  held  itself  liable  to  individuals  for  the  misfeasance, 
laches,  or  unauthorized  power  of  its  officers  and  agents." 

In  the  case  of  Clodfelter  v.  State,  86  N.  C.  51,  41  Am.  Rep.  440, 
the  plaintifif  presented  a  claim  against  the  state  for  damages 
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on  account  of  the  loss  of  his  eyes,  alleged  to  have  been  caused 
by  the  misconduct  and  negligence  of  officers  and  agents  of  the 
state,  under  whose  authority  and  control  he  was  placed.  By 
the  constitution  of  that  state  the  court  was  empowered  with 
authority  "  to  hear  claims  against  the  state."  But  the  court 
held  that  this  provision  only  authorized  it  to  hear  such  claims 
*'  as  are  legal,  and  could  be  enforced  if  the  state,  like  one  of  its 
citizens,  was  amenable  to  process,"  and  added:  "  The  only 
question  then  presented  is,  whether  the  state,  in  administering 
the  functions  of  government  through  its  appointed  agents  and 
officers,  is  legally  liable  to  a  claim  in  compensatory  damages 
for  an  injury  resulting  from  their  misconduct  or  negligence. 
That  the  doctrine  ©f  respondeat  superior  applicable  to  the  re- 
lations of  principal  and  agent  created  between  other  persons 
does  not  prevail  against  the  sovereign  in  the  necessary  employ- 
ment of  public  agents  is  too  well  settled  upon  authority  and 
practice  to  admit  of  controversy." 

The  exemption  of  the  state  from  paying  damages  for  acci- 
dents of  this  nature  does  not  depend  upon  its  immunity  from 
being  sued  without  its  consent,  but  rests  upon  grounds  of 
public  policy,  which  deny  its  liability  for  such  damages.  It 
is  argued,  however,  that  the  state  has  in  this  instance  as- 
sumed and  acknowledged  its  liability  by  the  act  under  con- 
sideration. But  this  is  precisely  what  the  legislature  is 
forbidden  to  do.  A  legislative  appropriation  made  to  an  in- 
dividual in  payment  of  a  claim  for  damages  on  account  of  per- 
sonal injuries  sustained  by  him  while  in  its  service,  and  for 
which  the  state  is  not  responsible,  either  upon  general  princi- 
ples of  law  or  by  reason  of  some  previous  statute  creating  such 
liability,  is  a  gift  within  the  meaning  of  the  constitution.  The 
appropriation  made  to  petitioner  was  a  mere  gratuitous  as- 
sumption of  an  obligation  from  which  the  state  was  and  is 
exempt,  and  is  within  the  mischief  which  the  framers  of  the  con- 
stitution intended  to  remedy  by  the  sections  before  referred  to. 

If  the  state  desires  to  make  itself  liable  for  such  damages 
as  may  be  sustained  by  those  in  its  service,  it  must  do  bo  by 
a  general  law  which  shall  embrace  all  cases  which  may  come 
within  its  provisions. 

The  demurrer  to  the  petition  is  sustained,  and  judgment 
ordered  for  the  defendants. 

Beatty,  C.  J.  (dissenting).  I  dissent.  In  my  opinion,  the 
word  "gift"  was  not  used  in  section  31,  article  4,  of  the  con- 
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Btitntion  in  a  sense  broad  enough  to  include  compensation  to 
a  servant  of  the  state  for  loss  of  life  or  limb  in  the  discharge 
of  his  duties.  Nor  do  I  think  such  compensation  is  to  be  re- 
garded as  extra  compensation  for  services,  within  the  prohibi- 
tion  of  the  succeeding  section  of  the  same  article. 

Statu  —  Onrrs  to  Emplotkes  —  Validitt  or. — The  legislatnre  of  Call* 
fomia  has  no  power  under  the  state  constitutioa  to  make  gifts  to  its  em- 
ployees:  Robifuon  v.  Dunn,  77  Cal.  473;  11  Am.  St.  Rep.  297. 

Statbs  —  LiABiUTT  voB  NuaLiQiNOT  OT  OmoBBS.  —  The  state  is  not 
answerable  in  damages  for  injuries  sustained  by  a  eonrict  in  its  prison 
through  the  negligence  of  the  prison  officers:  Clodfelter  v.  State,  86  N.  C.  61; 
41  Am.  Rep.  440,  and  note.  An  action  will  not  lie  against  a  county  for  personal 
injuries  sustained  through  the  negligence  of  its  employees:  HoUenbeck  v.  Win* 
nd>ago  County,  95  111.  148;  35  Am.  Rep.  148,  and  note;  Sherboume  r.  Tuba 
County,  21  Cal.  113;  81  Am.  Deo.  151,  and  note.  Municipal  corporations  are 
nob  liable  for  the  negligence  of  its  officers  or  employees:  Ohope  r.  Shtreka,  78 
CbO.  688}  12  Am.  St.  Rep.  113. 


[Ih  Bakk.] 

Morrill  v.  Nightinoalb. 

[93  Califobnu.,  4S2.J 

CoKTRAor  18  Pbooubed  bt  Menace  when  it  is  obtained  by  threats  of  im. 
prisonment  upon  a  charge  of  embezzlement. 

OoNTRAor  IS  Procured  bt  Menace,  and  is  therefore  subject  to  rescission, 
when  it  was  induced  by  procuring  a  warrant  for  the  arrest  of  one  of  the 
contracting  parties  on  a  charge  of  embezzlement,  and  such  warrant  was 
obtained,  not  for  the  purpose  of  prosecuting  or  convicting  him,  but  with 
a  view  of  frightening  and  intimidating  him  into  executing  such  con- 
tract. 

OoiiTRAOT  —  Mbnaob  ov  Quiltz.  Persom.  —  In  that  kind  of  menace  which 
consists  of  a  threat  of  injury  to  the  character  of  a  person  it  is  entirely 
immaterial  whether  he  is  guilty  or  innocent  of  the  crime  charged. 

OOKTBAOr  THE  CONSIDERATION  OT  WhICH  IS  A  COMPROMISE  07  A  FeLONT  is 

based  upon  illegal  consideration,  and  therefore  void. 

OORTRAOr  UPON  ILLEGAL  CONSIDERATION — DuTT   OJ  THE   COVBT. — If    the 

objection  that  a  contract  was  made  upon  illegal  eonsideration  is  not  in- 
terposed  by  the  party  sought  to  be  charged,  U  is  th«  duty  of  th*  Murft 
to  make  it  on  its  own  behalf. 

WcUdo  M.  Yorkj  for  the  appellants. 

Oeorge  J.  Denis,  J,  H.  CaU,  and  Edvard  8.  Bragg,  for  the 
respondents. 

Gaboutte,  J.    This  is  an  action  in  equity  to  foreclose  a 
contract,  and  recover  judgment  upon  four  promissory  notes 
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amounting  in  the  aggregate  to  forty-three  thousand  dollars. 
The  contract  and  notes  were  made  by  defendant  Nightingale 
to  the  plaintiffs  on  account  of  an  alleged  purchase  of  the  capi- 
tal stock  of  the  Milwaukee  Furniture  Company.  The  prayer 
of  the  complaint  asks  that  judgment  be  had  for  the  amount 
ot  the  notes,  and  that  certain  real  estate  and  the  said  capital 
stock  be  applied  to  the  satisfaction  of  such  judgment,  said 
property  having  been  transferred  under  the  contract  to  secure 
the  payment  of  the  aforesaid  notes.  Among  other  matters, 
the  answer  sets  oul  that  the  contract  and  notes  were  not  signed 
by  the  defendant  Nightingale  voluntarily,  but  under  coercion 
and  intimidation,  by  threatening  defendant  with  arrest  and 
imprisonment  upon  a  warrant  of  arrest  which  the  plaintiflFs 
at  the  time  induced  Nightingale  to  believe  had  been  issued. 
Judgment  went  for  the  defendants,  and  this  appeal  is  prose- 
cuted from  the  judgment  and  order  denying  plaintiffs'  motion 
for  a  new  trial. 

The  merits  of  this  appeal  are  fully  tested  by  a  determination 
as  to  whether  or  not  the  findings  support  the  judgment;  for 
after  a  careful  consideration  of  the  evidence,  we  are  satisfied 
that  the  following  findings  of  fact  made  by  the  court  are  fully 
supported  thereby:  — 

"  1.  That  on  the  twenty-sixth  day  of  May,  1890,  the  plain- 
tiffs fraudulently  and  illegally  procured  to  be  issued  by  a  jus- 
tice of  the  peace  of  Los  Angeles  city  township  a  warrant  for 
the  arrest  of  the  defendant  Nightingale,  under  the  name  of 
John  Doe,  for  the  purpose  of  coercing  the  defendant  Nightin- 
gale to  pay  certain  sums  of  money  and  sign  contracts  for  the 
payment  of  money  to  plaintiffs,  upon  the  claim  by  plaintiffs 
that  defendant  Nightingale  had  embezzled  large  sums  of 
money  from  the  Milwaukee  Furniture  Company,  of  which  de- 
fendant Nightingale  had  been  acting  as  treasurer. 

"  2.  That  such  warrant  was  not  procured  for  any  lawful 
purpose,  or  for  the  purpose  of  prosecuting  or  convicting  the 
defendant  Nightingale  of  any  crime,  but  for  the  purpose  of 
frightening  and  intimidating  defendant  Nightingale." 

"  4.  That  on  the  ninth  day  of  July,  1890,  defendant  Night- 
ingale executed  and  delivered  to  the  plaintiffs  the  contract 
and  four  promissory  notes  of  that  date,  which  are  set  forth  in 
the  complaint  and  supplemental  complaint  herein;  but  such 
contract  and  notes  were  not  executed  by  the  free  or  voluntary 
act  of  defendant  Nightingale,  but  his  signature  and  his  exe- 
cution thereof  was  induced  solely  by  the  well-grounded  belief 
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on  the  part  of  defendant  Nightingale  that,  unless  he  signed 
them  and  each  of  them,  he  would  be  arrested  and  imprisoned; 
upon  said  warrant  for  such  embezzlement,  which  the  plaintiffs- 
then  and  previously  charged  him  with  being  guilty  of;  and 
that  by  signing  the  same,  the  embezzlement  with  which  he- 
was  so  charged  would  be  compromised  and  settled. 

"  5.  That  at  the  time  of  executing  said  contract  and  notes,. 
on  July  9,  1890,  the  plaintiffs  induced  the  defendant  Night- 
ingale to  believe,  and  he  did  believe,  that  he  would  be  arrested 
and  imprisoned  on  said  warrant  if  he  refused  to  sign  said  con-^ 
tract  and  notes." 

Measured  by  the  facts  set  out  in  the  findings,  we  think  the 
defendant  Nightingale  was  acting  under  a  menace  at  the  time 
of  the  signing  of  the  contract  and  notes,  which  destroyed  hia 
free  consent  to  the  execution  thereof,  and  which  thereby  af- 
forded him  ample  grounds  for  the  rescission  of  the  same.  The 
consent  of  a  party  to  a  contract  must  be  free,  and  it  is  not  free 
when  obtained  through  duress  or  menace.  Section  1569  of 
the  Civil  Code  declares  duress  to  consist  in  the  "  unlawful 
confinement  of  the  person  of  the  party,  or  of  the  husband  or 
wife  of  such  party,"  etc.,  or  "  the  confinement  of  such  person, 
lawful  in  form,  but  fraudulently  obtained."  Section  1570 
provides,  menace  consists  in  a  threat  of  the  duress  above  spe- 
cified, or  of  a  threat  of  injury  to  the  character  of  any  such  per- 
son. In  this  case  there  was  no  arrest  and  confinement,  hence 
no  duress;  but  the  history  of  the  transaction,  as  disclosed  by 
the  findings,  clearly  indicates  threats  of  imprisonment  upon 
a  charge  of  embezzlement,  which,  in  effect,  necessarily  were 
threats  of  injury  to  the  character  of  defendant  Nightingale, 
and  consequently  a  menace.  The  court  finds  that  the  con- 
tract and  notes  were  executed  under  the  influence  of  such 
menace,  and  such  being  the  fact,  the  defendant's  free  consent 
to  the  execution  thereof  was  never  gained,  and  the  judgment 
should  stand.  Section  518  of  the  Penal  Code  provides:  ''  Ex- 
tortion is  the  obtaining  of  property  from  another,  with  his 
consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right."  The  findings  of  the  court  disclose  a 
state  of  facts  lacking  but  few  elements,  if  any,  to  fill  the  meas- 
ure demanded  by  the  foregoing  provision  of  the  criminal  code 
of  this  state.  The  findings  show  that  the  warrant  of  arrest  wa& 
secured  in  bad  faith  and  for  purposes  not  countenanced  in  law. 
It  was  secured  solely  to  be  used  as  a  menace  for  the  collection 
of  an  indebtedness,  and  it  was  ever  accompanied   with  the 
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threat  that  if  such  indebtedness  was  not  satisfied  the  warrant 
would  be  executed  and  imprisonment  follow.  Such  a  proceed- 
ing is  an  abuse  of  criminal  process,  and  impedes  the  due 
course  of  public  justice.  In  the  case  of  Bane  v.  Detricky  52  111. 
27,  the  court  said:  "The  mortgage  was  void  for  another  rea- 
son. It  was  executed  through  a  perversion  and  abuse  of 
criminal  process.  It  is  proved  that  Bane  got  out  this  process 
and  used  it  to  effect  a  settlement  of  a  claim  which  there  is 
much  evidence  to  show  was  unfounded.  It  is  against  public 
policy  that  process  should  be  thus  used,  and  no  court  will 
allow  the  results  flowing  from  it  to  be  enjoyed  by  him  who  so 
uses  it.  It  is  a  gross  abuse  of  legal  process,  and  no  person 
should  have  the  aid  of  a  court  of  justice  to  profit  by  it."  Un- 
der that  kind  of  menace  which  consists  in  a  threat  of  injury 
to  the  character  of  a  person,  it  is  entirely  immaterial  whether 
such  person  is  guilty  or  innocent  of  the  crime  to  be  charged. 
It  certainly  would  be  no  defense  to  the  accusation  of  extortion 
that  the  charges  or  publications  threatened  to  be  made  by  the 
defendant,  and  by  which  he  obtained  valuable  prcjierty,  were 
true.  The  truth  or  falsity  of  these  matters  form  no  element 
in  establishing  the  guilt  or  innocence  of  a  defendant  charged 
with  extortion. 

In  Hackett  v.  King,  6  Allen,  58,  it  was  decided  that  though 
a  person  was  arrested  under  a  legal  warrant  and  by  a  proper 
officer,  yet  if  one  of  the  objects  of  the  arrest  was  to  extort 
money,  or  enforce  the  settlement  of  a  civil  claim,  such  arrest 
is  a  false  imprisonment  by  all  who  have  directly  or  indirectly 
procured  the  same  or  participated  therein  for  any  such  pur- 
poses, and  a  release  and  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void.  In  Taylor  v.  Jaques,  106  Mass. 
294,  the  court,  in  speaking  of  a  certain  instruction  given  by 
the  lower  court,  said:  '*  We  do  not  concur  with  that  view  of 
the  law.  If  he  had  embezzled  their  funds,  they  had  a  right 
to  have  him  prosecuted.  If  he  owed  them  a  debt,  they  had  a 
right  to  accept  security  for  it.  But  they  would  have  no  right 
to  make  use  of  a  criminal  process  for  the  collection  of  a  debt. 
An  arrest,  even  upon  a  legal  warrant  and  upon  a  criminal 
charge,  to  compel  the  payment  of  a  mere  debt,  would  be  a 
misuse  of  legal  process,  and  the  threat  of  such  an  arrest  may 
constitute  unlawful  duress."  In  Richardson  v.  Duncan,  3 
N.  H.  511,  the  court  said:  "But  it  is  now  well  settled  that 
when  there  is  an  arrest  for  improper  purposes  without  a  just 
cause,  or  where  there  is  an  arrest  for  a  just  cause  but  without 
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lawful  authority,  or  where  there  is  an  arrest  for  a  just  cause 
and  under  lawful  authority  for  unlawful  purposes,  it  may  be 
construed  a  duress."  It  will  th.us  be  seen  that  an  imprison- 
ment for  an  unlawful  purpose  will  constitute  duress,  and  such 
being  the  fact,  a  threat  of  arrest  and  imprisonment,  made  for 
unlawful  purposes,  will  constitute  menace.  There  is  some 
authority  found  in  the  decisions  of  the  courts  of  Maine  op- 
posed to  these  views,  but  we  think  they  are  not  the  better 
rule. 

The  findings  of  the  court  are  also  sufficient  to  defeat  plain- 
tiffs' right  of  recovery  upon  the  ground  that  the  contract  en- 
tered into  was  forbidden  by  section  1668  of  the  Civil  Code, 
one  of  its  objects  being,  indirectly  at  least,  to  relieve  the 
defendant  Nightingale  from  responsibility  for  a  violation  of 
the  law.  As  was  said  in  Eadie  v.  Slimmon,  26  N.  Y.  15,  82 
Am.  Dec.  395:  "  Either  the  accusation  which  the  defendant 
brought  against  Eadie  was  entirely  unfounded,  or  he  was 
seeking  to  compromise  a  criminal  offense.  If  he  knew  that  a 
crime  had  been  committed  by  Eadie,  he  had  no  right  to  com- 
promise it  in  this  way,  and  the  securities  obtained  upon  such 
compromise  were  received  as  a  consideration  for  compromis- 
ing a  felony,  and  for  that  reason  were  invalid;  else  the  whole 
of  his  assertions  and  threats  on  the  subject  were  a  gross  im- 
posture." As  the  answer  of  defendants  does  not  rely  upon 
such  defense,  we  will  not  pursue  the  subject  further,  although 
Chief  Justice  Ryan  undoubtedly  declared  the  true  rule  in 
Wight  V.  Rindakopf,  43  Wis.  348,  wherein  he  said:  "If  the 
objection  be  not  made  by  the  party  charged,  it  is  the  duty 
of  the  court  to  make  it  on  its  own  behalf.  Courts  owe  it  to 
public  justice  and  to  their  own  integrity  to  refuse  to  become 
parties  to  contracts  essentially  violating  morality  or  public 
policy  by  entertaining  actions  upon  them.  It  is  judicial  duty 
always  to  turn  a  suitor  upon  such  a  contract  out  of  court, 
whenever  and  however  the  character  of  the  contract  is  made 
to  appear." 

The  demurrer  to  the  answer  was  properly  overruled,  and 
we  see  no  error  in  the  rulings  of  the  court  upon  the  admissi- 
bility of  testimony. 

Let  the  judgment  and  order  be  afiirmed. 


DvBBSs  —  Mkhaob  —  What  b.  —  Menace  for  whieh  on*  mmj  areld  his  mI 

or  deed  exists  when  he  is  put  in  fear  of  imprisonment:  Moore  v.  A  dam«,  8 
Ohio,  372;  32  Am.  Dec  723;  extended  note  to  Hatter  t.  Qretnle*,  26  Am. 
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Dec.  374.  Duress  exists  when  there  is  fear  of  imprisonment,  inciteil  by 
threats:  Cribba  v.  Sowle,  87  Mich.  340;  24  Am.  St.  Rep.  166,  and  note. 

Contracts  Obtained  bt  Threats  —  Powkr  to  Rescind.  —  In  relation 
to  husband  and  wife,  parent  and  child,  each  may  avoid  a  contract  induced 
and  obtained  by  threats  of  the  imprisonment  of  the  other:  Adams  v.  Irving 
Nat.  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447,  and  note.  Duress  invali- 
dates  a  contract  where  the  free-will  of  one  of  the  parties  has  been  constrained 
by  threats  of  the  other:  Love  v.  State,  78  Ga.  66;  6  Am.  St.  Rep.  234,  and 
note;  note  to  Hainet  y.  Lewis,  37  Am.  Rep.  203;  note  to  Central  Bank  t. 
Copeland,  81  Am.  Dec.  602;  Lomerton  v.  Jolmson,  44  N.  J.  Eq.  93. 

CoKTRACT—  Consideration  —  CoMPOUNDiNa  Felony.  —  A  mortgage  given 
to  suppress  a  criminal  prosecution  is  void:  Pearce  v.  Wilson,  111  Pa.  St.  14; 
56  Am.  Rep.  243,  and  note.  No  action  will  lie  for  compensation  for  ser- 
vices in  endeavoring  to  prevent  an  indictment,  nor  in  endeavoring  to  in- 
duce the  authorities  to  dismiss  it,  where  the  plaintiff  did  not  act  through  a 
belief  in  the  innocence  of  the  accrued:  Barron  v.  Tucker,  53  Vt.  338;  38 
Am.  Rep.  684,  and  note.  An  agreement  by  one  under  sentence  for  crime  to 
deliver  notes  and  money  to  the  prosecuting  witness  on  condition  of  his  sign- 
ing a  petition  for  pardon,  and  the  granting  of  such  petition,  ia  void:  Haines 
▼.  Lewis,  64  Iowa,  301;  37  Am.  Rep.  202,  and  note. 
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r93  California,  493.] 

Skatotb  or  Frauds.  —  Parol  Evidence  is  Admissibls  to  Prove  that  a 
Conveyance  made  by  a  judgment  debtor,  after  the  sale  of  his  property 
nnder  execution,  was  for  the  purpose  of  enabling  the  grantee  to  redeem 
it  from  such  sale,  and  that  the  latter  agreed  to  hold  the  premises,  to 
make  snch  advances  as  should  be  required  to  pay  taxes  and  assessments, 
and  upon  the  sale  thereof  to  repay  such  advances  with  interest,  and  pay 
the  residue  of  the  proceeds  of  the  sale  to  the  judgment  debtor. 

DnB  —  Evidence  of  Consideration.  —  A  Recital  in  a  Deed  that  the 
consideration  has  been  paid  is  not  conclusive,  nor  does  it  estop  the  ven- 
dor from  maintaining  an  action  for  the  purchase  price,  on  proof  that  the 
vendee  agreed  to  pay  an  additional  amount,  contingent  upon  some  future 
event  or  transaction,  aa  that,  upon  resale  by  him,  he  would  pay  to  the 
vendor  a  portion  of  the  proceeds  received  in  excess  of  the  amount  paid 
by  him. 

W.  C.  Oreen  and  A.  H.  Carpenter,  for  the  appellant. 

Wilkes  and  Rutherford^  J.  0.  Swinnerton,  and  John  C,  Byers, 
for  the  respondent. 

Habrison,  J.  It  is  alleged  in  the  complaint  that  the  plain- 
tiflf,  being  the  owner  of  certain  real  estate  which  had  been  sold 
under  a  decree  of  foreclosure,  made  an  agreement  with  the 
defendant,  just  prior  to  the  expiration  of  the  time  for  redemp- 
tion from  said  sale,  that  the  defendant  should  advance  the 
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money  necessary  therefor  and  redeem  the  property  from  said 
Bale,  and  for  the  purpose  of  enabling  him  to  do  so,  he  would 
convey  the  premises  to  the  defendant,  and  that  the  defendant 
should  hold  the  same  until  such  time  as  they  might  be  sold, 
and  in  the  mean  time  advance  such  moneys  as  might  be  neces- 
sary for  the  payment  of  taxes  and  assessments  thereon,  and 
that  upon  the  sale  of  said  premises  he  would,  after  deducting 
from  the  proceeds  therefrom  the  moneys  so  advanced,  with  in- 
terest thereon  at  the  rate  of  twelve  per  cent  per  annum,  pay 
the  balance  of  said  proceeds  to  the  plaintiff;  that  thereupon 
he  did,  on  the  tenth  day  of  July^  1888,  convey  the  premises  to 
the  defendant,  who  immediately  redeemed  the  same  from  the 
foreclosure  sale,  and  held  them  until  April  12,  1890,  on  which 
day,  with  the  consent  of  the  plaintiff,  he  sold  them  for  $12,160, 
paying  in  the  mean  time  certain  amounts  for  taxes,  street  as- 
sessments, and  other  charges;  that  after  deducting  the  amounts 
so  paid,  with  interest  thereon,  from  the  amount  received  upon 
the  sale,  there  remained  $2,021.87,  for  which  he  asked  judg- 
ment against  the  defendant.  The  defendant  denied  that  any 
such  agreement  had  been  made,  and  alleged  that  at  the  time 
of  the  conveyance  to  him  he  had  purchased  from  the  party  his 
equity  of  redemption  in  the  premises  for  the  sum  of  $150, 
which  he  then  paid  him,  and  that  thereafter  until  the  sale  by 
him  he  had  been  the  absolute  owner  thereof.  The  cause  was 
tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  claimed  by  him,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

The  jury  has  determined,  upon  the  contradictory  evidence 
before  it,  that  the  agreement  between  the  parties  was  as  is 
alleged  by  the  plaintiff,  and  its  determination  thereon  is  con- 
clusive upon  an  appeal  to  this  court. 

The  errors  of  law  urged  by  the  appellant  are  based  upon  his 
contention  that  it  was  not  competent  to  prove  this  agreement 
by  oral  testimony,  for  the  reason  that  it  was  an  agreement  re- 
lating to  the  sale  of  land.  The  contract  or  agreement  upon 
which  the  action  is  brought  is  not,  however,  an  agreement  for 
the  sale  of  land,  or  for  the  creation  of  any  interest  therein. 
The  action  is  merely  for  the  payment  of  the  money  agreed 
upon  as  the  consideration  for  which  the  plaintiff  executed  to 
the  defendant  the  conveyance  of  the  land.  It  is  not  every 
agreement  relating  to  the  sale  of  lands  that  is  within  the  stat- 
ute of  frauds,  but  only  such  agreements  as  are  intended  to 
create  an  interest  in  lands.     The  provision  of  the  code  is,  that 
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an  agreement  "  for  the  sale  of  real  property,  or  of  an  interest 
therein,  is  invalid  unless  in  writing":  Civ.  Code,  sees.  1624, 
1741;  and  that  "  all  contracts  may  be  oral,  except  such  as  are 
specially  required  by  the  statute  to  be  in  writing  ":  Civ.  Code, 
sec.  1622;  and  it  is  only  when  the  agreement  is  required,  by 
the  statute  to  be  in  writing  that  evidence  of  the  agreement 
cannot  be  received  without  the  writing:  Code  Civ.  Proc,  sec. 
1973. 

An  agreement  by  the  vendee  to  pay  for  the  land  sold  and 
conveyed  to  him  is  not  within  the  statute  of  frauds:  Thomas  v. 
Dickinson^  12  N.  Y.  364;  an^  the  vendor,  after  the  contract 
on  his  part  has  been  executed  by  a  conveyance  of  the  land, 
may  maintain  an  action  upon  sucb  agreement,  and  establish 
it  by  oral  testimony.  The  recital  in  the  deed  that  the  con- 
sideration has  been  paid  is  not  conclusive:  Shephard  v.  Little^ 
14  Johns.  210;  nor  is  the  vendor  thereby  estopped  from  main- 
taining an  action  for  its  price:  White  v.  Miller,  22  Vt.  380; 
and  it  may  be  shown  that  the  real  consideration  was  of  a  dif- 
ferent amount  from  that  expressed  in  the  deed :  Bowen  v.  Bellf 
20  Johns.  338;  11  Am.  Dec.  286;  Belden  v.  Seymour,  8  Conn. 
304;  21  Am.  Dec.  661;  or  of  an  entirely  different  character: 
McCrea  v.  Purmort,  16  Wend.  460;  30  Am.  Dec.  103;  and  that 
the  vendee  agreed  to  pay  an  additional  amount  contingent  upon 
some  future  event  or  transaction,  as  that  upon  a  resale  by  him 
he  would  pay  a  portion  of  the  proceeds  that  might  be  received 
in  excess  of  the  amount  then  paid  by  him:  Miller  v.  Kendig^ 
55  Iowa,  174;  Michael  v.  Foil,  100  N.  C.  178;  6  Am.  St.  Rep. 
577;  or  the  whole  of  said  proceeds:  Hall  v.  Hall,  8  N.  H.  129; 
or  the  excess  above  the  advances  then  made  by  him:  Linscott 
V.  Mclntire,  15  Me.  201;  33  Am.  Dec.  602.  In  Collins  v.  Tillou, 
26  Conn.  368,  68  Am.  Dec.  398,  the  plaintiff  had  conveyed  cer- 
tain land  to  the  defendant  by  an  absolute  deed,  upon  the  ver- 
bal agreement  by  the  defendant  that  he  would  sell  the  same 
and  turn  over  the  proceeds  to  the  plaintiff;  and  it  was  held 
that  this  agreement  of  the  defendant  was  not  within  the  statute 
of  frauds,  and  that  after  a  sale  by  him  the  plaintiff  could 
maintain  assumpsit  for  the  proceeds,  and  prove  the  agreement 
by  oral  testimony.  In  Hess  v.  Fox,  10  Wend.  437,  the  mort- 
gagor conveyed  the  mortgaged  premises  to  the  mortgagee,  and 
the  mortgage  was  canceled,  upon  the  verbal  agreement  of  the 
mortgagee  that  he  would  sell  the  premises  for  the  best  price 
that  could  be  got,  and  after  deducting  the  amount  of  the  mort- 
gage debt,  pay  over  the  surplus  of  the  sales  to  the  mortgagor; 
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and  the  transaction  was  held  not  to  be  within  the  statute  of 
frauds,  and  that  assumpiit  would  lie  for  the  surplus  proceeds: 
See  also  Reyman  v.  Mosher^  71  Ind.  596;  Hodges  v.  Green,  28 
Vt.  358;  Ooodspeed  v.  Fuller,  46  Me.  141;  71  Am.  Dec.  572; 
Trowbridge  v.  Wetherhee,  11  Allen,  361;  Price  v.  Sturgis,  44 
Cal.  591;  McCaHhy  v.  Pope,  52  Cal.  561. 

The  other  rulings  complained  of  were  without  error,  and  as 
the  court  did  not  err  in  receiving  oral  evidence  of  the  agree- 
ment under  which  the  property  was  conveyed  to  the  defendant, 
and  as  the  jury  have  found  from  such  evidence  that  the  de- 
fendant made  the  agreement  as  claimed  by  the  plaintiff,  judg- 
ment was  properly  rendered  in  accordance  with  such  verdict. 

The  judgment  is  affirmed. 

DbBDS  —  CONSIBKRATIOV — PAROL  EVIDBNOK  TO  EXPLAHf. — The  OOnsid' 

eratioQ  for  a  deed  may  be  explained  by  parol  evidence:  Buddey'a  Apptal,  48 
Pa.  St  491;  88  Am.  Deo.  468,  and  note;  note  to  Thompson  v.  Thompson,  68 
Am.  Dec.  649;  Rockhill  v.  Spraggs,  9  Ind.  30;  68  Am.  Deo.  607,  and  note; 
Kintner  v.  Jones,  122  Ind.  148.     CoiUra,  see  Salisbury  v.  Clarke,  61  Vt  453. 

Dbeus  —  EviDBNOS  07  CoKSiDBBATiON.  —  A  recital  in  a  deed  of  land  that 
the  consideration  has  been  paid  is  only  prima  facte  evidence  of  payment: 
Parker  v.  Foy,  43  Mias.  260;  55  Am.  Rep.  484;  Oalland  v.  Jackman,  26  CaL 
79;  85  Am.  Dec.  172,  and  note;  Lloyd  v.  Lynch,  2S  Pa.  St  419;  70  Am.  Deo. 
137;  NichoU  v.  Nichols,  133  Pa.  St  438;  Fort  v.  RicJiey,  128  HI.  502.  Contra, 
MendetihaU  v.  Pariah,  8  Jones,  105;  78  Am.  Dec.  269,  and  note. 
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Johnson. 

fOS  Cautorhia,  688.1 
ObBPOBATIOVS  —  SCBSORIPTIONfl  TO   StOOK  OF  Ck)BPORATION  TO  BB  FORmD. 

—  An  agreement  whereby  the  signers,  for  the  purpose  of  forming  a  oor* 
poration  and  providing  it  with  funds,  declared  that  they  subscribed  for 
stock  to  the  amounts  set  opposite  their  names,  to  be  dne  and  payable 
upon  the  formation  of  the  corporation  and  the  issuance  of  the  stock,  is 
▼alid;  and  upon  the  formation  of  the  corporation  and  its  acceptance  of 
the  agreement,  each  of  the  subscribers  becomes  bound  to  pay  for  the 
number  of  shares  subscribed  for  by  him. 

OoBPORATioN  MAT  SusTAiK  AN  AoTioN  FOB  SaBSCRiPTioirs  made  to  its  stock 
before  it  was  formed,  though  it  is  not  named  as  a  promisee  in  th«  agree- 
ment to  subscribe. 

CoBPORATioN.  —  Contract  bbtwbbn  Sbvbral  Persons  to  and  with  Each 
Othbr  to  form  a  corporation  and  subscribe  to  its  stock  is  inchoate  and 
incomplete  until  the  contemplated  organization  is  effected.  Thereupon 
the  corporation  may  accept  the  proposition  offered  by  the  several  sub- 
•cribers,  and  maintain  actions  to  enforce  their  payment 
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COBPORATIONS  —  ScBSCRIFriONS    TO    StOCK,    WHEN   PAYABLE.  —  Though   the 

statute  provides  that  no  asaessment  mast  exceed  ten  per  cent  of  th« 
•meant  of  the  capital  stock  of  a  corporation,  except  that  if  the  wh<^ 
has  not  been  paid  up  and  the  corporation  is  unable  to  meet  its  liabil- 
ities,  the  assessment  may  be  for  the  full  amount  of  the  unpaid  subscrip- 
tions npon  the  capital  stock,  an  agreement  of  subscription,  whereby  the 
•ubsoriberB  agree  that  the  amounts  subscribed  by  them  shall  be  due 
and  payable  on  the  formation  of  the  corporation  and  the  issuance  of  the 
stock,  gires  rise^  on  such  formation,  to  a  cause  of  action  in  favor  of 
the  corporation  for  the  whole  amount,  without  the  levy  of  any  assess- 
ment, though  not  then  needed  to  satisfy  the  liabilities  of  the  corporation. 
CoBPORATTUN  —  Plbadinos.  —  In  an  action  to  recover  the  amount  subscribed 
by  tiie  defendant  to  the  stock  of  a  corporation  to  be  thereafter  formed, 
it  is  not  necessary  to  allege  that  he  was  named  in  the  articles  of  iucor* 
poration  as  a  subscriber<-  If  he  was  not  so  named,  that  fact  moat  b« 
shown  by  his  answer. 

C.  A.  Webb  and  W.  0.  Murphy,  for  the  appellant. 

W.  H.  Carlin,  for  the  respondent. 

Db  Haven,  J.  This  is  an  action  brought  by  the  plaintiflF 
against  the  defendant  upon  the  following  agreement,  alleged 
to  have  been  signed  by  him  and  others:  "For  the  purpose  of 
forming  a  corporation  to  have  for  its  object  the  furnishing  of 
the  incandescent  system  of  electric  lighting  to  those  who  may 
desire  the  same,  and  to  provide  the  fuuds  for  the  purchase  of 
the  necessary  plant,  we,  the  undersigned,  hereby  subscribe  for 
stock  to  the  amount  set  opposite  to  our  respective  names. 
Amounts  to  be  due  and  payable  upon  the  formation  of  the 
company  and  the  issuance  of  the  stock." 

The  complaint  alleges  that  the  agreement  was  made  and 
signed  in  contemplation  of  incorporating  the  plaintiff  for  the 
■  purpose  of  carrying  on  the  business  therein  stated,  and  that 
thereafter  it  was  duly  incorporated  under  the  laws  of  this 
state,  by  the  defendant  and  the  other  persons  signing  said 
agreement.  It  is  further  alleged  "  that  said  corporation,  this 
plaintiflF,  succeeded  to  and  acquired  all  the  rights  of  said  sub- 
ecribers,  and  each  of  them,  to  the  amounts  so  subscribed," 
under  the  said  agreement,  and  that  plaintiff  has  issued  its 
«tock  to  the  subscribers,  and  tendered  to  the  defendant  the 
Amount  of  stock  subscribed  for  by  him,  and  that  he  has  re- 
fused to  pay  for  the  same.  It  is  also  alleged  that  plaintiff 
*'duly  made,"  at  different  times,  calls  for  fifteen,  sixty,  and 
twenty-five  per  cent  of  the  amounts  so  subscribed  by  the  de- 
fendant and  others.  The  court  below  sustained  a  demurrer  to 
the  complaint,  upon  the  ground  that  the  facts  therein  stated 
are  not  suf&cient  to  constitute  a  cause  of  action.    This  ruling 
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of  the  court  presents  the  only  question  to  be  considered  by  us 
at  this  time. 

1.  The  agreement  above  set  out  is  certainly  valid;  the  cor- 
responding promises  of  the  other  signers,  and  the  common 
object  sought  to  be  accomplished  by  all  the  parties  to  it,  con- 
stitute a  sufficient  consideration  for  the  promise  of  defendant; 
and  upon  the  formation  of  the  plaintiff  corporation  by  the 
persons  signing  the  agreement,  and  plaintiff's  acceptance  of 
the  agreement,  the  defendant  became  bound  to  take  and  pay 
for  the  number  of  shares  subscribed  for  by  him:  Athol  Music 
Hall  Co.  V.  Carey,  116  Mass.  471;  Red  Wing  Hotel  Co.  v.  Fried- 
rich,  26  Minn.  112;  Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  316; 
International  Fair  and  Exposition  Ass'n  v.  Walker,  83  Mich. 
386.  And  it  is  not  material  to  the  right  of  the  plaintiff  to 
maintain  this  action  that  it  is  not  expressly  named  in  such 
agreement  as  the  promisee.  The  agreement  is  to  be  construed 
according  to  the  evident  intention  of  the  parties  to  it.  It  just 
as  clearly  appears  that  it  was  the  intention  of  all  the  parties 
that  the  promise  of  each  should  inure  to  the  benefit  of  tlie  cor- 
poration when  formed  as  if  such  intention  were  expressly  de- 
clared; and  therefore,  in  legal  effect,  the  promise  of  defendant 
was  to  pay  to  the  plaintiff  corporation  when  organized.  The 
corporation  really  represents  the  parties  to  the  agreement;  it 
was  brought  into  existence  by  them  as  an  agent  to  carry  on 
the  business  named  in  the  agreement,  and  through  which  they 
were  to  secure  the  benefits  to  arise  from  their  mutual  and  cor- 
responding promises. 

There  is  no  difference  in  principle  between  the  above  con- 
tract signed  by  the  defendant  in  this  case,  and  that  construed 
by  the  supreme  court  of  Massachusetts  in  the  case  of  Althol 
Music  Hall  Co.  v.  Carey,  116  Mass.  471.  In  that  case  the 
agreement  was,  that  the  parties  signing  it  would  form  a  cor- 
poration, and  "  pay  to  the  treasurer  of  the  corporation  the 
amount  of  the  several  shares"  subscribed  for;  and  in  speak- 
ing of  such  an  agreement  the  court  said:  "In  agreements  of 
this  nature,  entered  into  before  the  organization  is  formed,  or 
the  agent  constituted  to  receive  the  amounts  subscribed,  the 
difficulty  is  to  ascertain  the  promisee,  in  whose  name  alone 
suit  can  be  brought.  The  promise  of  each  subscriber  *  to  and 
with  each  other '  is  not  a  contract  capable  of  being  enforced, 
or  intended  to  operate  literally  as  a  contract  to  be  enforced, 
between  each  subscriber  and  each  other  who  may  have  signed 
previously,  or  who  should  sign  afterwards,  nor  between  each 
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subscriber  and  all  the  others  collectively  as  individuals.  The 
undertaking  is  inchoate  and  incomplete  as  a  contract  until 
the  contemplated  organization  is  effected,  or  the  mutual  agent 
constituted  to  represent  the  association  of  individual  rights  in 
accepting  and  acting  upon  the  proposition  offered  by  the  sev- 
eral subscriptions.  When  thus  accepted,  the  promise  may  be 
construed  to  have  legal  effect  according  to  its  purpose  and 
intent  and  the  practical  necessity  of  the  case,  to  wit,  as  a 
contract  with  the  common  representative  of  the  several  asso- 
ciates." 

In  Ashuelot  Boot  and  Shoe  Co.  v.  Hoit,  56  N.  H.  548,  certain 
persons  signed  the  following  paper:  "The  undersigned  mu- 
tually agree  that  they  will  take  and  pay  for  the  number  of 
shares  set  against  their  respective  names  in  the  capital  stock 
of  a  corporation  to  be  organized  under  the  general  statute  of 
New  Hampshire,  for  the  purpose  of  manufacturing  boots,"  etc. 
Immediately  following  the  names  of  those  signing  this  agree- 
ment, the  defendants  in  that  action  signed  the  following: 
"We,  the  undersigned,  agree  to  pay  in  cash  a  gratuity  of  one 
thousand  dollars."  The  plaintiff  in  that  case  was  subse- 
quently incorporated  by  the  persons  who  had  subscribed  the 
above  agreement  to  take  its  stock,  and  brought  the  action  to 
recover  the  gratuity  of  one  thousand  dollars  agreed  to  be  paid 
by  the  defendants  therein;  and  the  court  held  that  the  action 
could  be  maintained,  although  the  plaintiff  was  not  named  in 
the  written  promise  of  defendants  to  pay  such  gratuity,  nor 
was  it  in  existence  when  defendants  signed  the  same.  The 
court  said:  "  The  agreement  was  on  the  one  part  by  the  sub- 
scribers to  the  stock,  of  whom  the  plaintiffs  are  the  successors, 
or  rather,  with  the  plaintiff,  —  for  the  understanding  and 
agreement  was  that  the  subscribers  to  the  stock  should  unite 
and  form  the  plaintiff  corporation,  —  and  on  the  other  part  by 
the  defendants." 

So  in  this  case,  the  agreement  between  the  parties  signing 
it  was,  in  legal  effect,  that  they  would  form  the  plaintiff  cor- 
poration, and  pay  to  it,  as  their  common  representative,  the 
amount  by  them  subscribed  for  its  stock,  and  the  plaintiff  is 
therefore  authorized  to  sue  upon  such  agreement  as  a  contract 
made  for  its  benefit. 

2.  The  averments  of  the  complaint  in  regard  to  the  assess- 
ments or  calls  made  by  plaintiff  upon  those  signing  the  agree- 
ment do  not  add  any  strength  to  it,  and  may  be  disregarded 
as  surplusage.    There  is  in  the  complaint  an  entire  failure  to 
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state  any  facts  showing  that  the  plaintiflf  had  the  right  under 
the  statute  to  make  assessments  or  calls  in  the  amounts 
named,  and  it  is  evident  that  the  action  is  not  to  recover  as- 
sessmentft  upon  the  subscribed  capital  stock  of  the  plaintiff, 
but  upon  the  agreement  above  set  out. 

Section  332  of  the  Civil  Code,  so  far  as  the  same  applies  to 
corporations  like  the  plaintiflf,  declares:  "  No  one  assessment 
must  exceed  ten  per  cent  of  the  amount  of  the  capital  stock 
named  in  the  articles  of  incorporation,  except  in  the  cases  in 
this  section  otherwise  provided  for,  as  follows:  1.  If  the  whole 
capital  of  a  corporation  has  not  been  paid  up,  and  the  corpora- 
tion is  unable  to  meet  its  liabilities  or  to  satisfy  the  claims  of 
its  creditors,  the  assessment  may  be  for  the  full  amount  un- 
paid upon  the  capital  stock;  or  if  a  less  amount  is  sufl&cient, 
then  it  may  be  for  such  a  percentage  as  will  raise  that  amount." 

The  respondent  insists  that  if  plaintiflf  is  entitled  to  recover 
upon  defendant's  subscription  to  its  capital  stock  as  contained 
in  the  agreement  under  consideration,  it  cannot  demand  the 
full  amount  subscribed,  unless  the  same  is  presently  needed 
to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors; 
and  that  as  the  complaint  fails  to  show  such  a  necessity,  or 
that  the  plaintiflf  corporation  is  making  an  equal  demand 
upon  all  the  subscribers,  the  demurrer  was  properly  sustained. 
This  action,  however,  as  we  have  seen,  is  not  one  brought  un- 
der the  statute  to  recover  assessments  upon  the  subscribed 
capital  stock  of  the  plaintiflf,  but  is  upon  the  agreement  above 
set  out,  and  that  provides  that  the  amount  subscribed  is  "  to 
be  due  and  payable  upon  the  formation  of  the  company  and 
the  issuance  of  the  stock";  and  in  this  respect  the  agreement 
is  similar  to  that  considered  by  this  court  in  West  v.  Crawford^ 
80  Cal.  19,  and  in  relation  to  which  the  court,  in  its  opinion 
by  Works,  J.,  said:  "  Here  is  a  positive  agreement  on  the  part 
of  the  parties  who  subscribed  to  this  stock  to  pay  a  fixed  and 
certain  sum  of  money  at  a  certain  time  to  a  certain  party.  It 
is  clear  from  the  contract  itself  that  it  was  not  the  intention 
that  the  liability  to  pay  the  sum  of  money  named  should  in 
any  way  depend  upon  an  assessment  being  made  by  the  cor- 
poration after  its  organization.  This  is  quite  clear  from  the 
fact  that  the  payment  is  fixed  so  soon  after  the  organization 
of  the  company  that  such  an  assessment  and  its  enforcement 
would  have  been  impossible." 

So  in  this  case,  the  agreement  of  defendant  was  to  pay  the 
amount  of  his  subscription  upon  the  formation  of  the  company 
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and  the  issuance  of  its  stock,  and  not  as  the  same  might  be 
called  for  under  section  332  of  the  Civil  Code,  above  quoted; 
and  the  agreement  being  a  valid  one,  and  this  action  being 
one  to  enforce  it,  the  measure  of  defendant's  liability  is  fixed 
by  its  terms,  and  not  by  the  section  of  the  code  referred  to. 

The  case  of  California  Sugar  Mfg.  Co.  v.  Schafer^  57  Cal. 
396,  cited  by  respondent,  is  not  in  conflict  with  the  conclusion 
we  have  reached  upon  this  point.  There  the  agreement  was 
to  take  shares  at  five  dollars  each,  "one  dollar  per  share  to  be 
paid  at  the  time  of  subscribing,  and  one  dollar  more  per  share 
every  thirty  days  thereafter,  until  the  whole  five  dollars  shall 
be  paid  into  the  treasury,  in  case  it  is  required." 

The  agreement  in  that  case  was  made  after  the  plaintiff 
therein  was  incorporated;  the  promise  to  pay  the  balance  re- 
maining after  the  first  payment  was  not  absolute,  as  is  that  of 
defendant  here,  but  was  conditional,  and  necessarily  contem- 
plated that  calls  should  be  made  upon  all  alike,  and  no  more 
should  be  collected  from  any  one  than  his  proportion,  and  the 
court  construed  the  same  as  having  been  made  with  reference 
to  the  statute,  which  declares  the  circumstances  under  which 
corporations  may  by  assessment  call  for  payment  of  the  full 
amount  of  their  subscribed  capital  stock. 

3.  It  is  lastly  claimed  by  the  respondent  that  the  complaint 
does  not  show  that  the  defendant  was  named  in  the  articles  of 
incorporation  as  a  subscriber  for  the  stock  of  plaintifi',  and 
that  therefore  the  complaint  is  insufficient  under  the  rule  an- 
nounced in  Monterey  etc.  R.  R.  Co.  v.  Hildreth,  53  Cal.  123.  It 
is  sufficient  to  say  upon  this  point  that  the  complaint  does  not 
show  that  plaintiff 's  articles  of  incorporation  failed  to  state 
that  defendant  was  a  subscriber  to,  or  the  amount  of  his  sub- 
scription to,  its  capital  stock.  It  is  therefore  good  as  against 
a  general  demurrer. 

If,  in  the  articles  of  incorporation,  the  offer  of  defendant  to 
subscribe  for  shares  of  its  stock,  as  contained  in  the  agreement 
sued  upon,  was  rejected,  and  the  defendant  thereby  excluded 
as  a  share-holder,  the  fact  must  be  shown  by  answer.  Such  a 
defense,  if  it  exists,  does  not  arise  upon  the  face  of  the  com- 
plaint in  this  action. 

Judgment  reversed.  

Corporations  —  Subsoriptioits  to  Stock  o»  Corporatiow  to  bk  Formbv. 
—  A  subscriptioa  by  a  number  of  persons  to  the  stock  of  a  corporation  to  be 
thereafter  formed  by  them  is  a  contract  by  the  subscribers  to  become  stock* 
holders  immediately  upon  the  formation  of  the  corporation,  and  as  such  1$ 
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binding  and  irrevocable  from  the  date  of  the  subscriptio:',  unless  canceled  by 
all  of  the  subscribers  before  acceptance  by  the  corporation:  Minneapolis  etc 
Co.  V.  Davis,  40  Minn.  110;  12  Am.  St  Rep.  701,  and  note;  Anderson  r, 
Newcastle  etc,  B.  R.  Ob.,  12  Ind.  376;  74  Am.  Dec.  218,  and  uote. 


Fresno  National  Bank  v,  Hawkins. 

[93  Calipobnia,  661.] 
OvnOBB   AXD    DbFUTT.  —  Th£    FoROERT    of    ORDEBfl    OB    WARRANTS    BT    A 

DSPOTT  superintendent  of  county  schools,  and  their  sale  to  a  banking 
corporation,  is  not  in  the  line  of  his  official  duty,  and  therefore  bis  prin- 
cipal is  not  answerable  therefor. 
Officbr's  Liability  for  Act  of  Drppty.  —  Thk  Indorsement  on  Forgei> 
Orders  or  Warrants  of  the  Date  of  their  Filing,  when  the  law  re- 
quires warrants  to  be  filed  in  the  order  of  their  presentation,  is  not  a 
guaranty  that  the  warrants  so  filed  are  genuine  or  will  be  paid.  The 
indorsement  does  not  give  them  negotiability,  and  one  who  purchases  in 
reliance  on  the  indorsement  cannot  recover  of  the  officer  whose  deputy 
made  it,  on  proof  that  the  warrants  were  forged  by  snob  deputy. 

Church  and  Cory,  for  the  appellant. 

W.  B.  Tuppevy  H.  H.  WeUh,  and  Webb  and  Strother,  for  the 

respondent. 

Garoutte,  J.  This  appeal  is  before  ns  upon  the  judgment 
roll,  and  involves  the  sufficiency  of  the  complaint.  The  com- 
plaint alleges  that  respondent  was,  at  all  the  times  mentioned, 
the  county  superintendent  of  schools  of  Fresno  County,  and 
that  W.  R.  Bibby  was  the  regularly  appointed  deputy  of  such 
superintendent;  that  appellant,  as  was  its  custom,  purchased, 
at  the  instance  and  request  of  respondent,  by  his  deputy,  cer- 
tain school- warrants;  that  said  warrants  were  purchased  solely 
on  the  faith  and  credit  of  the  indorsements  thereon  by  the 
respondent;  that  said  warrants,  except  the  indorsement  of  fil- 
ing, were  forged  by  the  said  Bibby,  deputy,  and  were  void  and 
of  no  eflFect;  and  appellant  claims  to  be  damaged  to  the  extent 
of  the  money  paid  out  for  such  forged  warrants.  As  appears 
by  the  exhibits  attached  to  the  complaint,  these  forged  war- 
rants were  orders  on  the  county  superintendent  by  the  trus- 
tees of  the  various  school  districts  for  requisitions  to  the  county 
auditor;  and  the  word  "warrants,"  as  used  in  the  complaint, 
is  somewhat  of  a  misnomer.  The  indorsement,  which  appel- 
lant alleges  to  be  genuine,  and  upon  the  sole  faith  of  which  it 
expended  its  money,  made  upon  these  orders,  was  the  memo- 
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randum  of  the  date  of  filing  in  the  county  superintendent's 
oilice. 

Neither  the  forgery  of  the  orders  by  Bibby,  nor  his  presen- 
tation and  sale  of  them  to  the  bank,  created  any  liability 
against  respondent;  for  in  those  matters  he  was  not  acting  in 
the  line  of  his  official  duty,  and  by  virtue  of  his  appointment 
as  deputy  was  not  clothed  with  any  such  power.  Respondent 
could  only  clothe  his  deputy  with  such  power  as  the  statute 
conferred  upon  himself,  and  the  powers  here  exercised  were 
not  conferred.  Again,  the  bank  knew  the  measure  of  respond- 
€nt's  power,  and  the  limitation  of  his  official  duties;  if  not,  it 
should  have  known  them,  for  all  persons  are  held  to  know  the 
law.  It  follows  that  the  only  act  done  by  the  deputy  in  the 
line  of  his  official  duty  toward  consummating  the  fraud  al- 
leged was  the  indorsement  of  the  date  of  filing  upon  the  or- 
ders. The  law  requires  these  orders  to  be  filed  as  they  are 
presented,  so  that  the  requisitions  upon  the  auditor  will  follow 
in  the  same  order  of  time.  The  filing  of  the  order  in  the  office 
of  the  county  superintendent  is  not  a  guaranty  by  such  officer 
that  such  order  is  genuine,  and  will  be  paid  in  due  course  of 
time.  The  filing-marks  do  not  warrant  that  it  is  not  forged, 
but  simply  indicate  to  the  world  that  such  a  paper  was  filed 
in  the  office  at  a  time  named.  Manifestly  such  fact  can  create 
no  personal  liability  against  respondent  in  favor  of  a  purchaser 
of  such  orders.  Appellant  alleges  that  he  purchased  the  or- 
ders on  the  sole  faith  and  credit  of  the  genuine  indorsement 
thereon;  but,  as  we  have  already  seen,  such  indorsement 
neither  gave  them  negotiability  nor  validity,  and  aside  from 
fixing  the  date  of  their  filing  in  the  superinteadent's  offio6|  no 
additional  value. 

Let  the  judgment  be  affirmed. 


OiTioBBs  —  LiABiUTT  wojt  AoTS  OF  SuBORDnTATn.  —  Statenesti  made  bj 
«  depaty  sheriff  in  relation  to  the  title  to  property  offered  for  sale  at  ezeoa- 
tioa  sale  is  not  within  the  scope  of  his  authority,  and  the  sheriff  will  not  be 
liable  for  snob  statements:  Lewarh  y.  Carter,  117  Ind.  206;  10  Am.  St.  Rep. 
40.  Pablio  officers  are  not  answerable  for  the  nusooadnot  or  nialfeasanea  of 
subordinates  whom  they  are  obligod  to  employ:  BaUeg  r,  Magor,  t  HOI,  Ml| 
3S  Am.  Deo.  869,  and  note. 
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[In  Bank.] 

Stephenson  v.  Southern  Paoipio  Company. 

[98  Califobnia,  56&] 

Mabtbb  and  Servant.  —  £r  a  Servant  Acts  without  Rkterbnob  to 
THB  Sebvicb  in  which  he  is  employed,  to  effect  some  independent  pur* 
pose  of  his  own,  his  master  is  not  answerable.  The  test  of  the  master's 
responsibility  for  the  act  of  his  servant  is,  not  whether  such  act  was  done 
according  to  the  instructions  of  the  master  to  the  servant,  but  whether 
it  was  done  in  the  prosecution  of  the  business  which  the  servant  was 
employed  by  the  master  to  do. 

Masteb  and  Servant  —  Act  Done  to  Friqhten.  —  An  engineer  in  charge 
of  a  locomotive,  who,  with  intent  to  frighten  passengers  on  a  street-car, 
backs  the  locomotive  towards  and  so  near  such  car  that  they  become 
frightened,  and  jump  off  and  are  injured,  is  not  acting  in  the  prosecution 
of  his  master's  business,  and  the  latter,  therefore,  is  not  liable  for  the  dam> 
ages  resulting  to  such  passengers. 

Master's  Liabilitt  for  Tort  of  Servant.  —  If  a  servant  steps  aside  from 
his  master's  business,  for  however  short  a  time,  to  commit  a  wrong  not 
connected  with  such  business,  the  relation  of  master  and  servant  is,  for 
the  time  being,  suspended,  and  therefore  the  master  is  oot  answerable 
for  the  wrong. 

John  D.  Bicknellj  for  the  appellant. 

Wells,  Monroe,  and  Lee,  for  the  respondent. 

De  Haven,  J.  The  action  is  to  recover  damages  for  per- 
sonal damages  alleged  to  have  been  sustained  by  plaintifiF 
through  the  negligence  of  defendant.  The  complaint  alleges 
that  the  plaintiff  was  a  passenger  upon  a  street-car  in  the  city 
of  Los  Angeles,  the  track  of  which  crosses  that  of  defendant 
at  or  near  its  depot,  and  that  upon  the  occasion  of  the  injury 
the  street-car  approached  the  crossing,  and  stopped  long 
enough  to  ascertain  that  a  locomotive-engine  on  the  track  of 
defendant,  and  within  about  twenty -five  feet  of  the  crossing, 
was  not  in  motion,  and  then  proceeded  to  cross  the  track; 
that  when  the  street-car  was  about  to  cross  the  track  of  de- 
fendant, the  engineer  in  charge  of  defendant's  engine  negli- 
gently and  carelessly  gave  his  engine  steam,  and  commenced 
to  back  the  said  locomotive  upon  the  track  toward  and  upon 
the  street-car  in  which  plaintiff  was  riding,  and  that  plaintiff, 
being  in  imminent  danger  of  injury  from  the  anticipated  col- 
lision, jumped  from  the  street-car,  as  did  other  passengers,  and 
.was  injured. 

The  answer  contained  a  sufiBcient  denial  of  any  negligence 
apon  the  part  of  defendant  and  of  its  employees,  and  also 
charged  that  plaintiff  was  guilty  of  contributory  negligence. 

The  trial  was  by  jury,  and  a  verdict  rendered  in  favor  of 
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plaintiff  for  five  thousand  dollars.  The  defendant  appeals. 
The  evidence  tended  to  show  that  the  street-car  was  stopped 
before  attempting  to  cross  the  track  of  defendant,  as  alleged 
in  the  complaint;  that  the  locomotive  was  not  then  in  motion, 
but  proceeded  to  back  down  toward  the  crossing  as  the  street- 
car was  crossing  the  track,  but  did  not  in  fact  come  in  col- 
lision with  the  street-car.  The  locomotive-engine  was  upon 
the  depot-grounds  for  the  purpose  of  being  used  in  switching 
cars. 

The  court,  at  the  request  of  plaintiff,  gave  to  the  jury  the 
following,  among  other  instructions:  — 

"If  the  jury  believe  from  the  evidence  that  the  defendant's 
engineer,  with  intent  to  frighten  and  scare  the  passengers  rid- 
ing upon  said  street-car  upon  which  plaintiff  was  a  passenger, 
while  the  said  horse-car  was  in  close  proximity  on  the  track 
of  said  defendant,  unnecessarily  and  wantonly  let  the  engine 
take  steam,  and  started  said  locomotive  to  move  towards  and 
upon  said  street-car,  with  the  intention  thereby  to  frighten  the 
said  passengers,  of  which  plaintiff  was  one,  and  did  thereby 
frighten  said  passengers  and  plaintiff,  so  that  she,  seeing  said 
engine,  and  believing,  and  having  reasonable  cause  to  believe, 
that  the  same  was  about  to  collide  with  said  street-car,  in 
order  to  save  herself  from  accident  jumped  off  of  said  car,  and 
thereby  the  plaintiff  was  injured,  then  the  defendant  is  guilty 
of  negligence,  and  the  jury  should  find  for  the  plaintiff." 

In  giving  this  instruction  the  court  committed  an  error. 
The  rule  is,  of  course,  well-settled  that  the  master  is  civilly 
liable  for  the  wrongful  or  negligent  act  of  the  servant,  commit- 
ted while  in  his  service  and  within  the  scope  of  his  employ- 
ment, —  that  is,  in  the  transaction  of  the  master's  business. 
And  the  converse  of  the  rule  is  equally  well  settled,  that  when 
a  servant  acts  without  any  reference  to  the  service  for  which 
he  is  employed,  and  not  for  the  purpose  of  performing  the 
work  of  his  employer,  but  to  effect  some  independent  purpose 
of  his  own,  the  master  is  not  responsible  in  that  case  for  either 
the  act  or  omission  of  the  servant:  Mott  v.  Consumers^  Ice  Co.y 
73  N.  Y.  543;  RoundsY.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129; 
21  Am.  Rep.  597;  Ayerigg  v.  New  York  etc.  R.  R.  Co.,  30  N.  J. 
L.  460;  Snyder  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  413;  Coagrove 
V.  Ogden,  49  N.  Y.  257;  10  Am.  Rep.  361;  Howe  v.  Newmarch,  12 
Allen,  49;  LiUle  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110;  2 
Am.  Rep.  373.  "The  test  of  the  master's  responsibility  for  the 
act  of  the  servant,"  said  Grover,  J.,  in  delivering  the  opinion  of 
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the  court  in  Cosgrove  v.  Ogden,  49  N.  Y.  257, 10  Am.  Rep.  361, 
"  is,  not  whether  such  act  was  done  according  to  the  instruc- 
tions of  the  master  to  the  servant,  but  whether  it  was  done  in 
the  prosecution  of  the  business  that  the  servant  was  employed 
by  the  master  to  do."  In  Howe  v.  Newmarchy  12  Allen,  49,  a& 
the  final  conclusion  of  an  elaborate  opinion  in  which  many 
cases  bearing  upon  the  subject  are  considered,  the  test  of  the 
master's  responsibility  for  the  act  of  his  servant  is  thus  stated: 
"  And  in  an  action  of  tort  in  the  nature  of  an  action  on  the 
case,  the  master  is  not  responsible  if  the  wrong  done  by  his 
servant  is  done  without  his  authority,  and  not  for  the  purpose 
of  executing  his  orders  or  doing  his  work.  So  that  if  the  ser- 
vant, wholly  for  a  purpose  of  his  own,  disregarding  the  object 
for  which  he  was  employed,  and  not  intending  by  his  act  to 
execute  it,  does  an  injury  to  another,  not  within  the  scope  of 
his  employment,  the  master  is  not  liable.  But  if  the  act  be 
done  in  the  execution  of  the  authority  given  him  by  his  master, 
and  for  the  purpose  of  performing  what  the  master  has  directed, 
the  master  will  be  responsible,  whether  the  wrong  done  be  oc- 
casioned by  negligence,  or  by  a  wanton  or  reckless  purpose  to 
accomplish  the  master's  business  in  an  unlawful  manner." 

The  instruction  given  by  the  court  below,  and  now  under 
consideration,  is  in  conflict  with  the  rule  of  law  as  above  stated. 
The  engineer  was  not  acting  within  the  scope  of  his  employ- 
ment, as  assumed  in  this  instruction,  if  his  object  in  moving 
the  engine  was  simply  to  frighten  the  passengers  in  the  street- 
car. Such  an  act  done  for  such  a  purpose  was  entirely  foreign 
to  the  objects  of  his  employment.  J'he  work  which  the  engi- 
neer was  to  perform  for  defendant  was  to  manage  the  engine 
while  it  was  engaged  in  switching  cars,  and  if  he  started  the 
engine,  not  for  the  purpose  of  employing  it  in  the  service  of 
the  defendant,  but  to  accomplish  an  independent  purpose  of 
his  own,  of  the  character  stated  in  the  instruction,  the  relation 
of  master  and  servant,  as  to  that  particular  act,  did  not  exist, 
and  the  defendant  would  not  be  liable  for  any  damage  result- 
ing therefrom,  and  it  is  immaterial  that  he  used  the  engine  of 
defendant  in  order  to  accomplish  his  unlawful  purpose:  Whar- 
ton on  Negligence,  sec.  168;  Little  Miami  R.  R.  Co.  v.  Wetmore^ 
19  Ohio  St.  110;  2  Am.  Rep.  373. 

It  would  not  be  contended  that  one  who  employs  another  to 
sprinkle  his  garden,  and  places  in  his  hands  a  hose  to  be  used 
for  that  purpose,  would  be  civilly  responsible  in  damages  if, 
stepping  aside  from  that   employment,  the   servant  should, 
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either  in  sport  or  from  malice,  turn  the  same  upon  a  person 
quietly  passing  along  the  street.  In  the  commission  of  such 
«n  assault  the  servant  would  not  be  acting  within  the  scope  of 
his  employment,  nor  would  the  hose  be  used  in  the  transaction 
of  the  business  of  his  employer.  And  yet  the  act  of  the  ser- 
vant in  the  illustration  just  given  would  not  be  more  foreign 
to  the  purpose  of  his  employment  than  was  that  of  the  en- 
gineer in  this  case,  if  committed  under  the  circumstances 
stated  in  the  instruction.  The  rule  of  law  which  makes  the 
master  liable  to  respond  in  damages  for  the  act  or  omission  of 
the  servant  "implies  that  the  master  will  not  in  any  case  be 
liable  for  wrongs  committed  by  the  servant  while  not  acting 
within  the  scope  of  his  authority.  This  rule  is  so  reasonable 
that  the  grounds  on  which  it  rests  need  scarcely  be  suggested. 
In  all  the  affairs  of  life,  men  are  constantly  obliged  to  act  by 
others;  but  no  one  could  venture  to  so  act  if  the  mere  circum- 
stance that  he  employed  another  to  act  for  him  about  any  gen- 
eral or  particular  business  made  him  an  insurer  against  all 
wrongs  which  such  persons  might  possibly  commit  during 

the  period  of  such  employment In  other  words,  if  the 

servant  steps  aside  from  his  master's  business,  for  how  short 
a  time  soever,  to  commit  a  wrong  not  connected  with  such 
business,  the  relation  of  master  and  servant  will  be  for  the 
time  suspended  ":  2  Thompson  on  Negligence,  885,  886. 

The  evidence  in  this  case  tending  to  show  the  facts  referred 
to  in  the  instruction  under  consideration  is  very  slight,  and 
that  part  of  it  consisting  of  the  opinion  of  one  of  the  witnesses 
that  the  intention  of  the.  engineer  was  only  to  frighten  the 
the  passengers  on  the  street-car  is  not  competent  for  the  pur- 
pose of  proving  such  fact.  The  case  was,  however,  tried  upon 
the  theory  that  there  was  sufficient  evidence  upon  which  to 
base  the  instruction,  and  we  are  not  able  to  say  that  there  was 
such  an  entire  want  of  evidence  upon  that  point  that  tho  in- 
struction was  without  prejudice  to  the  defendant. 

Judgment  and  order  reversed. 

Mastbr  ahd  Sebtant  —  LiABnjTT  or  Master  tob  Torts  or  SaBVAirr. 

—  A  master  is  not  liable  for  the  independent  trespass  of  his  servant  not  done 
in  the  oourae  of  the  service;  but  the  master  is  civilly  liable  for  the  manner  in 
which  the  servant  does  the  work  he  is  employed  to  do,  although  the  manner 
'in  which  he  does  it  is  contrary  to  his  instructions:  McOlungy.  Dearbome,  134 
P*.  St.  396;  19  Am.  St.  Rep.  708,  and  note;  Golden  v.  Newhrand,  62  Iowa,  59; 
36  Am.  Rep.  267;  New  Orleans  etc  R.  R.  Co.  v.  Harrison,  48  Miss.  112;  12 
Am.  Rep.  356,  and  note;  note  to  Savannah  etc,  R.  R.  Co.  v.  Bryan,  22  Am. 
«t.  Rep.  464;  note  to  Kansas  City  etc  R.  R.  Co,  v.  Kelly,  59  Am.  Rep.  601. 
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Pbndlbton  v.  Hoopbb. 

C87  QioBaiA,  lOa.] 
CzsHPnoRi  —  Right  ot,  whsk  Sttpkriob  to  Judomsitt.  —  A  party  who^ 

M  the  head  of  a  family,  is  entitled  to  claim  an  exemption  in  land  doei 
not  lose  his  right,  as  against  the  lien  of  a  judgment  for  debt  rendered 
against  him,  by  subsequently  conveying  the  land  by  deed  of  gift,  when 
he  has  never  parted  with  the  possession.  His  possession  is  sufficient  to 
maintain  his  exemption  claim  as  against  the  lieu  of  the  judgment. 
BxKMPnoiTs.  —  Mbkk  Possession  ow  Land  by  one  entitled  to  an  exemption 
right  therein  is  sufficient  to  sustain  the  exemption  as  against  debts,  jndg- 
menta,  or  other  inferior  liens. 

Rosser  and  Carter^  for  the  plaintiflF. 

H.  C.  Jones  and  J.  N.  Qlenn,  for  the  defendant 

Bleckley,  C.  J.  The  premises  in  controversy  consist  of  six 
acres,  and  are  of  the  estimated  value  of  four  hundred  dollars. 
Hooper  was  in  possession  when  the  judgment  against  him  was 
rendered,  and  has  remained  in  possession  ever  since.  He 
parted  with  the  paper  title  by  a  voluntary  conveyance  made 
to  several  persons,  some  of  them  minors,  on  the  day  the  judg- 
ment was  rendered  and  at  an  hour  subsequent  to  its  rendition. 
The  lien  of  the  judgment  was  made  neither  better  nor  worse 
by  this  conveyance.  Had  he  parted  also  with  possession  and 
never  resumed  the  same,  his  ownership  of  the  property  would 
have  been  at  an  end,  but  as  he  retained  possession,  he  is  still 
the  owner  against  all  the  world  except  his  donees.  They  may 
choose  never  to  disturb  him  or  assert  any  title  against  him. 
That  possession  of  land  imports  ownership  is  familiar  law:  2 
Bla.  Com.  196;  English  v.  Register,  7  Qa.  891.     Naked  posset- 

227 


228  Pendleton  v.  Hooper.  [Georgia, 

Bion  is  the  lowest  and  most  imperfect  degree  of  title,  but  it  is 
nevertheless  enough  to  hold  off  creditors  where  exemption  is 
claimed  under  section  2040  of  the  code,  and  where  the  terms 
prescribed  in  section  2041  are  complied  with.  Here  there  was 
a  compliance  with  these  terms  pending  the  levy,  and  whilst 
Hooper  was  in  possession.  It  is  not  disputed  that  he  was  the 
head  of  a  family,  or  that  he  would  be  entitled  to  the  exemp- 
tion if  he  had  not  divested  himself  of  all  title  except  possession. 
But  he  retained  the  very  thing  which  the  law  of  exemption  is 
solicitous  to  protect.  It  cares  not  how  little  interest  the  debtor 
may  have,  so  long  as  he  remains  in  its  actual  enjoyment.  The 
exempt  land  is  "  for  the  use  and  benefit  of  the  family  of  the 
debtor," — so  says  the  code.  The  exemption  does  not  depend 
on  the  quality  or  duration  of  the  estate  which  the  debtor  has  in 
the  land.  A  tenancy  at  will  or  at  suflFerance  will  protect  it  from 
levy  and  sale  as  his  property  equally  with  an  estate  in  fee-sim- 
ple. The  exemption  attaches  to  the  land,  not  merely  to  his 
estate  in  it.  Our  exemption  laws  do  not  cut  up  exempt  prop- 
erty into  divers  estates,  but  protect  the  physical  thing  as  a 
whole  from  levy  and  sale  so  long  as  the  exemption  continues: 
Van  Horn  v.  McNeill,  79  Ga.  122,  123.  Of  course  it  is  not 
meant  to  say  that  if  others  had  an  interest  in  the  property  as 
well  as  the  debtor  who  has  claimed  the  exemption,  the  property 
would  not  be  subject  to  sale  so  far  as  their  interest  is  concerned. 
But  a  forced  sale  of  an  exempt  thing,  whether  it  be  land  or 
personalty,  cannot  be  made  as  the  property  of  the  debtor  against 
his  claim  of  exemption  whilst  he  is  the  head  of  a  family  and 
holds  possession,  unless  the  debt  be  one  which  for  some  rea- 
son overrides  the  exemption.  The  law  devotes  the  thing  to 
the  use  and  benefit  of  the  family  as  against  the  ordinary  rights 
of  his  creditors.  Some  debts  are  superior  to  the  exemption 
right,  but  the  one  involved  in  this  case  is  not  of  that  class. 
How,  then,  can  the  land  be  consistently  treated  as  the  prop- 
erty of  the  debtor  for  the  purpose  of  subjecting  it  to  sale,  and 
not  so  treated  for  the  purpose  of  exempting  it?  The  creditor's 
lien  being  inferior  to  the  debtor's  right  to  have  the  enforce- 
ment of  the  lien  suspended,  of  what  concern  to  the  creditor  is 
it  that  the  debtor  has  no  title  to  the  land  as  against  third  per- 
sons to  whom  he  has  conveyed  it  by  a  deed  of  gift?  Even  were 
he  a  trespasser  relatively  to  his  donees,  he  would,  whilst  in 
possession,  be  owner  relatively  to  his  creditors. 

The  court  below  decided  the  case  correctly. 

Judgment  affirmed. 
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Executions  —  Exemptions  from  —  Superior  Right  ow.  —  A  sheriflf  or 
other  officer  has  no  right  to  take  from  a  debtor,  by  yirtne  of  process  against 
him,  his  property  which  by  law  is  exempt:  People  v.  Clements,  68  Mich.  655; 
13  Am.  St.  Rep.  373,  and  note.  A  debtor  who  was  unmarried  when  a  judg. 
ment  was  obtained  against  him,  and  whose  property  was  levied  upon  under 
an  execution  issued  on  the  judgment,  has  a  right  to  claim  the  benefit  of  the 
exemption  laws,  if,  between  the  date  of  the  levy  and  the  sale,  he  marries  and 
becomes  a  householder:  Robinson  v.  Hughes,  117  Ind.  293;  10  Am.  St.  Rep. 
45.  flxemption  statutes  are  to  be  liberally  construed  in  favor  of  debtors: 
CoUier  v.  Murphy,  90  Tenn.  300;  25  Am.  St.  Rep.  698,  and  note.  See  Ketchin 
V.  MeCarley,  26  S.  C.  1;  4  Am.  St.  Rep.  674,  and  note. 

PossEsisioN  AS  Evidence  of  Title  against  Judgment  Creditor.  — 
Where  a  judgment  creditor  asserts  a  lien  upon  land  occupied  by  a  tenant  of 
the  judgment  debtor,  such  creditor  is  charged  with  constructive  notice  of  th« 
respective  rights  and  interests  of  the  tenant  and  of  his  landlord:  Wiikins  v. 
Bevier,  43  Minn.  213;  19  Am.  St.  Rep.  238. 


MoLbod  v.  Swain, 

[87  Gkokoia,  IM.] 
Byn»NOS. — Declarations  of  Deceased  Owner  of  land,  made  while  in 
possession,  and  in  disparagement  of  his  title  thereto,  are  admissible  in 
evidence,  not  only  against  him  and  those  claiming  under  him,  but  also 
for  or  against  strangers. 

Williams  and  Brannen,  Saffold  and  Warren,  T.  H.  Potter^  and 
T.  B.  Feldery  Jr.,  for  the  plaintiffs  in  error. 

Twiggs  and  Verdery,  and  H.  R.  Daniel,  for  the  defendant  in 
error. 

Lumpkin,  J.  Mrs.  Swain  brought  an  action  of  ejectment 
against  McLeod  et  al.  for  the  recovery  of  a  tract  of  land  in 
Emanuel  County.  The  evidence  was  conflicting,  and  sufficient 
to  sustain  a  verdict  for  either  side.  The  jury  found  for  the 
plaintiff.  After  Mrs.  Swain  had  proved  by  her  own  testimony 
that  a  certain  Mrs.  Wiggins,  who  at  one  time  was  in  possession 
of  the  land,  and  remained  in  possession  for  many  years  until 
her  death,  was  her  tenant,  the  court,  over  defendants'  objec- 
tion, admitted  proof  of  declarations  made  by  Mrs.  Wiggins, 
while  in  possession  of  the  land,  to  the  effect  that  she  held  it  as 
the  tenant  of  plaintiff,  and  that  it  was  the  land  of  plaintiff. 
The  only  question  of  law  presented  in  this  case  for  our  deter- 
mination is,  whether  or  not  this  testimony  was  properly  ad- 
mitted. 

Section  3776  of  the  code  declares  that  "the  declarations 
and  entries  of  a  person,  since  deceased,  against  his  interest, 
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and  not  made  with  a  view  to  pending  litigation,  are  admissible 
in  evidence  in  any  case."  It  was  contended  in  the  argument 
that  such  declarations  should  be  received  only  against  the 
declarant  and  those  in  privity  with  or  claiming  under  him, 
but  this  view  does  not  seem  to  be  sustained  by  the  authorities. 
It  was  held  in  the  case  of  Peaceable  v.  Watson,  4  Taunt.  15, 
that  "  the  declarations  of  a  deceased  occupier  of  land,  of  whom 
he  held  the  land,  are  evidence  of  the  seisin  of  that  person"; 
and  in  Davies  v.  Pierce,  2  Term  Rep.  53,  that  "  declarations 
by  tenants  are  admissible  evidence  after  their  death  to  show 
that  a  certain  piece  of  land  is  parcel  of  the  estate  which  they 
occupied."  In  both  these  cases,  the  declarations  admitted 
were  made  by  persons  not  in  privity  with  any  of  the  parties  to 
the  record,  nor  did  any  of  such  parties  in  any  way  claim  title 
through  or  under  the  declarants.  Again:  "  Statements  of  a 
deceased  occupier  touching  his  title  are  admissible  in  evidence 
generally,  without  reference  to  the  particular  eflfect  they  may 
produce  in  the  cause":  Came  v.  Nicoll,  27  Com.  Law  Rep. 
446;  1  Scott,  466.  See  also  Barry  v.  Bebington,  4  Term  Rep. 
514. 

We  find  the  following  in  1  Taylor  on  Evidence,  section  684: 
"Under  the  head  of  declarations  against  proprietary  interest 
may  be  classed  the  statements  made  by  persons  while  in  pos- 
session of  land,  explanatory  of  the  character  of  their  posses- 
sion; and  it  is  now  well  settled  that  such  declarations,  if  made 
in  disparagement  of  the  declarant's  title,  are  receivable,  not 
only  as  original  admissions  against  himself  and  all  perrons 
who  claim  title  through  him,  but  also  as  evidence  for  or  against 
strangers.  Whether  in  this  latter  event  they  are  admissible 
in  the  lifetime  of  the  declarant,  or  only  in  cases  where  his 
death  can  be  proved,  is  a  point  which  does  not  appear  to  have 
been  distinctly  decided.  In  most  of  the  cases  where  the  evi- 
dence has  been  received,  the  declarant  was  dead;  but  on  two 
occasions,  at  least,  the  evidence  was  admitted  though  the  de- 
clarant was  living."  Wharton  also  lays  down  the  rule  that 
such  evidence  is  admissible,  not  only  against  privies,  but 
strangers.  "  The  reason  for  this  conclusion  is,  that  possession 
implies,  prima /acie,  an  absolute  interest,  and  any  statement 
which  would  tend  to  limit  it  to  a  less  interest  is  self-dissever- 
ing": 2  Wharton  on  Evidence,  sec.  1156.  The  same  principle 
is  stated  in  1  Greenleaf  on  Evidence,  section  109,  and  the  same 
reason  for  the  admissibility  of  such  declarations  is  there  given. 

These  authorities  abundantly  sustain  the  correctness  of  the 
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ruling  made  by  the  court  below,  and  its  judgment  is  therefore 
aflBrmed.  

EviDENOB  —  DiCLARATTOKS  OT  Dboeased  AS.  —  Adtnissiona  of  an  ancestor 
in  a  letter,  to  the  e£feot  that  he  had  conveyed  the  property  to  the  defendant^ 
are  competent  evidence  in  favor  of  the  defendant  and  against  the  heirs  of 
such  ancestor:  Terry  v.  Rodahan,  79  Ga.  278;  11  Am.  St.  Rep.  420,  and  note. 
In  a  suit  by  an  executor  to  recover  rents  from  a  person  in  possession  of  prop- 
erty for  a  number  of  years,  parol  evidence  of  the  testator's  declarations  that 
such  person  was  to  pay  no  rent  are  admissible:  Cox  v.  Baird,  1 1  N.  J.  L.  105; 
19  Am.  Dec  386.  Declarations  of  a  deceased  owner  of  land  may  be  proved, 
not  in  support  of  his  title,  but  to  reply  to  testimony  that  he  had  never  claimed 
tha  land:  Boour  ▼.  Teagtte,  27  S.  C.  349. 
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Mastbb  AMD  Sbrvant  —  Emploteb's  Liability  fob  Neoligencb  of  Indb« 
fBNDBNT  Contractor.  —  When  an  individual  or  corporation  contracts 
with  another  individual  or  corporation  exercising  an  independent  em- 
ployment  for  the  latter  to  do  a  work  not  in  itself  unlawful  or  attended 
with  danger  to  others,  such  work  to  be  done  according  to  the  contractor's 
own  methods,  and  not  subject  to  the  employer's  control  or  orders,  except 
as  to  the  results  to  be  obtained,  the  employer  is  nut  liable  for  the  wrong* 
fol  or  negligent  acts  of  the  contractor  or  his  servants. 

Master  and  Servant  —  Employer  when  Liable  for  Independent  Con- 
tractor's Acts. — When  work  is  wrongful  in  itself,  or  if  done  in  the 
ordinary  manner  must  result  in  a  nuisance,  the  employer  is  liable  for  in- 
jury resulting  to  third  persons,  although  the  work  is  done  by  an  indepen- 
dent contractor. 

Mastbb  and  Servant  —  Indbpbndbnt  Contractor  —  Liability  of  Em- 
ployer. —  Where,  according  to  previous  knowledge  and  experience,  the 
work  to  be  done  by  an  independent  contractor  is  in  its  nature  danger- 
ous to  others,  the  employer,  and  not  the  contractor,  is  liable  for  an  injury 
inflioted  in  the  performance  of  the  work;  and  the  rule  is  the  same  when 
the  wrongful  act  done  by  the  contractor  is  the  violation  of  a  duty  im* 
posed  by  express  contract  or  by  statute  upon  the  employer. 

Mastbb  and  Servant  —  Indbpendbnt  Contractor  —  Liability  of  Em- 
floybr.  —  An  employer  may  make  himself  liable  for  the  negligence  of 
an  independent  contractor  by  retaining  the  right  to  direct  and  control 
the  time  and  manner  of  executing  the  work,  or  by  interfering  with  the 
contractor  and  assuming  control  of  all  or  part  of  the  work,  so  that  the 
relation  of  master  and  servant  arises,  or  so  that  the  injury  is  traceable 
to  his  interference.  But  mere  supervision  to  ascertain  that  the  contractor 
performs  his  contract,  or  reserving  the  right  to  dismiss  incompetent  work- 
men, will  not  render  the  employer  liable. 

Mastbb  and  Servant  —  Independent  Contractor  —  Liability  of  Em- 
FLOYBR.  —  An  employer  is  liable  when  he  has  ratified  or  adopted  the 
nnauthorized  acts  and  wrongs  of  an  independent  contractor. 
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1Iast«b  and  Servant  —  Independent  Contractob  —  Ratification  —  Lia- 
BiLiTT  OF  Ehploteb  FOB  NuisANCB  CREATED  BT.  —  A  railroad  company, 
whieb  haa  employed  aa  independent  contractor  to  coDstmct  its  road,  re* 
taining  no  control  over  him,  except  to  aee  that  the  road  is  built  accord* 
ing  to  contract,  i»  not  liable  for  an  injury  resulting  from  a  nuisance 
created  by  sach  contractor,  not  necessarily  incident  to  the  construction 
of  the  road;  and  if  the  company  is  not  aware  of  the  existence  of  the  nui< 
lance,  and  the  possession  of  the  road  has  not  been  delivered  to  it  at  the 
time  of  the  injury  complained  of,  there  is  no  such  ratification  of  the  con- 
tractor's wrongful  acta  as  will  render  it  liable  therefor. 

Mastbb  and  Servant  —  Independent  Contractor  —  Liability  of  Em- 
PLOTEB  FOB  Negliobncb  OF.  —  Where  a  railroad  company  lawfully  em- 
ploys an  independent  contractor  to  construct  its  road,  retaining  no  control 
over  him  or  the  work,  he  is  not  the  agent  or  servant  of  the  company, 
and  it  is  presamed  that  be  will  do  the  work  in  a  lawful  manner.  If  he 
does  it  illegally,  he,  and  not  the  company,  is  liable  therefor. 

Hastsb  and  Ssbvant — Indbpendbnt  Co ntbactob  —  Liability  of  Corpo- 
RATB  Euploybb.  —  A  railroad  company  may  employ  an  independent 
contractor  to  construct  its  road,  and  a  contract  of  this  character  is  not 
lacb  a  delegation  of  its  chartered  rights  as  will  render  the  company  lia- 
ble for  the  unauthorized  wrongs  of  the  contractor  or  his  servants  while 
engaged  in  the  work. 

Bvidbnob  —  Plbadinqs  —  Varianob.  —  Where  a  Mritness  testifies  that  four 
named  causes  produced  the  injury  complained  of,  while  the  complaint 
alleges  but  two,  it  is  error  to  strike  out  that  part  of  the  evidence  not 
covered  by  the  pleadings  and  allow  the  remainder  to  stand.  The  whole 
evidence  should  be  stricken  out;  but  such  error  is  cuved  by  the  subse- 
quent consent  of  all  parties  that  the  whole  evidence  might  stand  as  first 
introduced. 

Payne  and  Tye^  and  N.  J.  and  T.  A.  Hammond,  for  the  plain- 
tiff in  error. 

John  C,  Reedf  and  Doruy^  BretosteVt  and  Howell,  for  the  de- 
fendant in  error. 

Simmons,  J.  Kimberly  sued  the  railroad  company  for  dam- 
ages, and  alleged  in  his  declaration  that  while  the  company 
was  constructing  its  road,  it  made  a  deep  cut  and  piled  the 
fresh  earth  therefrom  near  his  dwelling-house,  and  dammed 
up  a  small  stream  and  ponded  the  water  therefrom  near  the 
house;  and  that  it  also  stationed  near  the  house  a  camp  of 
convicts  whom  it  was  using  in  said  construction,  and  per- 
mitted the  filth  accumulating  in  the  sinks  of  this  camp,  and 
otherwise  therein  from  the  convicts,  to  flow  from  the  camp  and 
be  deposited  a  few  yards  from  the  house;  by  reason  of  which 
the  air  in  and  around  the  house  became  infected  with  noxious 
scents,  malaria,  and  other  substances  injurious  to  health, 
whereby  plaintiff  and  his  wife  both  became  sick  and  endured 
great  pain  and  suffering,  and  were  unable  to  attend  to  their 
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daily  duties,  etc.  The  defense  of  the  railroad  company  was, 
that  it  did  not  do  the  acts  complained  of  in  the  declaration ; 
that  if  they  were  done  at  all,  they  were  done  by  the  Chatta- 
hoochee Brick  Company,  an  independent  contractor  which  it 
had  employed  to  build  the  railroad  from  Atlanta  to  Senoia. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the  plain- 
tiff, and  the  defendant  made  a  motion  for  a  new  trial  on  the 
various  grounds  set  out  therein,  which  was  overruled,  and  it 
excepted. 

The  main  question  argued  before  us  was,  whether,  under 
the  facts  of  this  case,  the  railroad  company  was  liable  for 
the  damages  sustained  by  Kimberly.  The  general  rule  of 
law  upon  this  subject  is:  Where  an  individual  or  corporation 
contracts  with  another  individual  or  corporation  exercising  an 
independent  employment  for  the  latter  to  do  a  work  not  in 
itself  unlawful  or  attended  with  danger  to  others,  such  work 
to  be  done  according  to  the  contractor's  own  methods,  and  not 
subject  to  the  employer's  control  or  orders,  except  as  to  the 
results  to  be  obtained,  the  employer  is  not  liable  for  the 
wrongful  or  negligent  acts  of  the  contractor,  or  of  the  contrac- 
tor's servants:  Code,  sec.  2962;  Harrison  v.  Kiser,  79  Ga.  588. 
And  see  the  following  text-books  and  cases  therein  cited:  1 
Lawson's  Rights, Remedies,  and  Practice,  sec.  295;  2  Thompson 
on  Negligence,  899  et  seq.,  909-913;  2  Wood's  Railway  Law,  sec. 
284;  also  1  Addison  on  Torts,  302;  Cooley  on  Torts,  644;  Bishop 
on  Non-Contract  Law,  sec.  606;  Pierce  on  Railroads,  286-291;  1 
Rorer  on  Railroads,  468-470;  Whittaker's  Smith  on  Negligence, 
171  et  seq.;  Wood  on  Nuisances,  sec.  77,  p.  81;  Dicey  on  Par- 
ties, 2d  Am.  ed.,  468  et  seq.  See  especially  the  following  cases: 
Peachey  v.  Rowland,  22  L.  J.  81;  13  Com.  B.  182;  Cuffy.  Newark 
etc.  R,  R.  Co.,  35  N.  J.  L.  17;  10  Am.  Rep.  205;  Clark  v.  Han- 
nibal etc.  R.  R.  Co.,  36  Mo.  202;  McCafferty  v.  Spuyten  Duyvil 
etc.  R.  R.  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Hughes  v.  Cin- 
cinnati etc.  R'y  Co.,  39  Ohio  St.  461;  Hilliard  v.  Richardson,  3 
Gray,  349;  63  Am.  Dec.  743;  Eaton  v.  European  etc.  R'y  Co., 
59  Me.  520;  8  Am.  Rep.  430;  Wabash  etc.  R'y  Co.  v.  Farver, 
111  Ind.  195;  60  Am.  Rep.  696;  Kansas  Cent.  R'y  Co.  v.  Fitz- 
timmons,  18  Kan.  34;  Painter  v.  Pittsburgh,  46  Pa.  St  220. 

To  the  general  rule  there  are  several  exceptions. 

1.  Where  the  work  is  wrongful  in  itself,  or  if  done  in  the 
ordinary  manner  would  result  in  a  nuisance,  the  employer 
will  be  liable  for  injury  resulting  to  third  persons,  although 
the  work  is  done  by  an  independent  contractor.     This  is  upon 
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tbe  principle  that  if  one  contracts  with  another  to  commit  a 
nuisance,  he  is  a  co-trespasser  by  reason  of  his  directing  or 
participating  in  the  work.  In  other  words,  the  rule  is,  that  "  if 
the  act  or  neglect  which  produces  the  injury  is  purely  collat- 
eral to  the  work  contracted  to  be  done,  and  entirely  the  result 
of  the  wrongful  acts  of  the  contractor  and  his  workmen,  the 
proprietor  is  not  liable;  but  if  the  injury  directly  results  from 
the  work  which  the  contractor  engaged  and  was  authorized  to 
do,  he  is  equally  liable  with  the  contractor":  2  Thompson  on 
Negligence,  903.     See  also  authorities  cited  supra. 

2.  If,  according  to  previous  knowledge  and  experience,  the 
work  to  be  done  is  in  its  nature  dangerous  to  others,  however 
carefully  performed,  the  employer  will  be  liable,  and  not  the 
contractor,  because,  it  is  said,  it  is  incumbent  on  him  to  foresee 
such  danger  and  take  precautions  against  it;  and  this  is  the 
principle  upon  which  the  cases  of  Bower  v.  Peate,  L.  R.  1  Q.  B. 
Div.  321,  Tarry  v.  Ashton,  L.  R.  1  Q.  B.  Div.  314,  and  Pickard  v. 
Smithy  10  CJom.  B.,  N.  S.,  470,  relied  on  by  the  defendant  in  error, 
were  decided.  And  in  this  exception  is  included  the  princi- 
ple that  where  the  injury  is  caused  by  defective  construction 
which  was  inherent  in  the  original  plan  of  the  employer,  the 
latter  is  liable:  See  authorities  cited  supra;  also  Rohbins  v. 
Chicago,  4  Wall.  657;  Boswell  v.  Laird,  8  Cal.  469;  68  Am. 
Dec  345;  Lancaster  v.  Connecticut  M.  L.  Ins.  Co.,  92  Mo.  460; 
1  Am.  St.  Rep.  739.  For  instance,  if  a  person  employs  another 
to  erect  a  building,  and  the  plan  of  the  building  is  defective, 
the  walls  being  too  thin  and  weak,  and  the  building  while  in 
process  of  erection  falls  and  causes  injury  to  a  third  person, 
the  employer,  and  not  the  contractor,  is  liable.  Or  if  a  con- 
tractor is  employed  to  build  a  sewer,  and  the  employer  agrees 
to  furnish  the  materials,  and  the  sewer-pipe  furnished  by  the 
employer  is  too  small,  and  damage  is  sustained  by  reason 
thereof,  the  employer  is  liable. 

3.  The  next  exception  is  where  the  wrongful  act  is  the 
violation  of  a  duty  imposed  by  express  contract  upon  the  em- 
ployer; for  where  a  person  contracts  to  do  a  certain  thing,  he 
cannot  evade  liability  by  employing  another  to  do  that  which 
he  has  agreed  to  perform.  For  instance,  where  a  company 
undertook  to  lay  water-pipes  in  a  city,  agreeing  with  the  city 
that  it  would  "protect  all  persons  against  damages  by  reason 
of  excavations  made  by  them  in  laying  pipes,  and  to  be  re- 
sponsible for  all  damages  which  might  occur  by  reason  of  the 
neglect  of  their  employees  in  the  premises,"  and  the  company 
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let  out  the  work  to  a  contractor  who  used  a  steam-drill  in  such 
a  manner  as  to  frighten  a  traveler's  horse  and  injure  the  trav- 
eler, it  was  held  by  the  supreme  court  of  the  United  States 
that  the  company  was  liable:   Water  Co.  v.  Ware,  16  Wall.  566. 

4.  The  next  exception  is  where  a  duty  is  imposed  by  stat- 
ute. The  person  upon  whom  a  statutory  obligation  is  im- 
posed is  liable  for  any  injury  that  arises  to  others  from  its 
non-performance,  or  in  consequence  of  its  having  been  negli- 
gently performed,  either  by  himself  or  by  a  contractor  em- 
ployed by  him.  Thus  where  the  statute  imposed  upon  a 
railroad  company,  as  a  duty  to  the  proprietors  of  inclosures 
through  which  the  road  passed,  the  obligation  of  placing 
stock-guards  and  preserving  or  supplying  fences  on  the  right 
of  way,  and  protecting  the  inclosure  from  injury  in  the  con- 
struction of  its  road,  the  company  was  held  liable  for  the  fail- 
ure to  perform  such  duty,  though  resulting  from  the  negligence 
of  a  contractor:  Houston  etc.  R.  R.  Co.  v.  Meador,  50  Tex.  77. 
And  it  was  upon  this  principle  that  the  cases  of  Wilson  v. 
White,  71  Ga.  506,  51  Am.  Rep.  269,  Gray  v.  Pullen,  5  Best  & 
S.  970,  Hole  v.  Sittingboume  etc.  R*y  Co.,  6  Hurl.  &  N.  488,  and 
Chicago  etc.  R.  R.  Co.  v.  McCarthy,  20  111.  388,  relied  upon  by 
counsel  for  the  defendant  in  error,  were  decided.  And  the 
case  of  Hinde  v.  Wabash  Navigation  Co.,  15  111.  72,  also  relied 
upon  for  the  defendant  in  error,  falls  under  the  same  principle. 
In  that  case  the  charter  imposed  upon  the  company  the  duty 
of  paying  for  all  material  taken  for  the  use  of  its  work,  and 
expressly  gave  a  remedy  against  the  company;  and  it  was 
held  that  the  company  could  not,  by  delegating  its  work  to  a 
contractor,  escape  liability  for  material  taken  by  him  for  the 
work;  especially  as  he  was  working  under  the  immediate 
supervision  and  direction  of  the  engineer  of  the  company. 

5.  The  employer  may  also  make  himself  liable  "by  re- 
taining the  right  to  direct  and  control  the  time  and  manner 
of  executing  the  work,  or  by  interfering  with  the  contractor 
and  assuming  control  of  the  work,  or  of  some  part  of  it,  so 
that  the  relation  of  master  and  servant  arises,  or  so  that  an 
injury  ensues  which  is  traceable  to  his  interference.  But 
merely  taking  steps  to  see  that  the  contractor  carries  out  his 
agreement,  as  having  the  work  supervised  by  an  architect  or 
superintendent,  does  not  make  the  employer  liable;  nor  does 
reserving  the  right  to  dismiss  incompetent  workmen ":  1 
Lawson's  Rights,  Remedies,  and  Practice,  sec.  299;  Harrison 
V.  Kiser,  79  Ga.  588. 
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6.  The  employer  may  also  be  held  liable  upon  the  ground 
that  he  has  ratified  or  adopted  the  unauthorized  wrong  of  the 
independent  contractor:  See  Harrison  v.  Kiser,  79  Ga.  588;  2 
Thompson  on  Negligence,  903,  915. 

Applying  the  foregoing  principles  to  the  facts  of  this  case, 
we  find  that  the  railroad  company  made  a  contract  with  the 
Chattahoochee  Brick  Company,  whereby  the  latter  agreed  to 
build  the  former's  road  from  Atlanta  to  Senoia  according  to 
certain  specifications;  and  the  railroad  company  did  not  re- 
tain any  control  over  the  contractor  as  to  the  method  or  man- 
ner of  doing  the  work.  The  construction  company  was  to 
furnish  the  labor  and  all  the  materials,  including  the  pipes 
with  which  the  sewers  or  culverts  were  to  be  built.  All  the 
control  reserved  by  the  road  was,  that  its  superintendent  was 
to  see  that  the  road  was  built  according  to  the  contract. 
There  is  no  indication  in  the  record,  outside  of  some  loose  and 
illegal  declarations  of  third  parties,  the  admission  of  which  as 
evidence  we  will  speak  of  presently,  tending  to  show  that  the 
Jailroad  company  had  any  authority,  power,  or  control  over 
the  construction,  as  to  the  manner  or  means  of  doing  the 
work.  This  being  true,  the  railroad  company,  under  the  gen- 
eral rule  above  announced,  is  not  liable  for  the  negligent  acts 
done  by  the  contractor.  It  was  argued  by  the  able  counsel 
for  the  defendant  in  error  that  the  building  of  a  railroad 
necessarily  results  in  a  nuisance,  unless  certain  precautions 
are  taken  to  prevent  it;  that  the  low  places  by  which  the  sur- 
rounding lands  are  drained,  and  from  which  the  water  is  car- 
ried off,  must  be  filled  up,  and  unless  certain  precautions  are 
taken  to  provide  an  escape  for  the  water,  a  nuisance  neces- 
sarily results;  and  that  the  railroad  company  cannot  escape 
liability  by  having  the  work  done  by  an  independent  con- 
tractor. If  the  premises  of  counsel  are  true,  the  conclusion 
might  also  be  true;  but  if  a  railroad  is  built  properly,  we  do 
not  think  any  nuisance  will  result  from  the  building.  The 
company,  under  its  charter,  had  authority  of  law  to  do  this 
work;  and  when  it  contracted  with  the  construction  company, 
it  was  of  course  implied  that  the  latter  would  do  the  work  in 
a  proper  and  lawful  manner.  "A  person  employing  another 
to  do  a  lawful  act  is  presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  employed  him  to  do  it  in  a  lawful  and 
reasonable  manner;  and  therefore,  unless  the  parties  stand  in 
the  relation  of  master  and  servant,  the  employer  is  not  re- 
•ponsible  for  damages  occasioned  by  the  negligent  mode  in 


April,  1891.]    Atlanta  etc,  R.  R.  Co.  v.  Kimberly.        237 

which  the  work  is  done ";  1  Redfield  on  Railways,  6th  ed., 
542.  Moreover,  the  evidence  shows  that  in  the  very  place 
where  this  nuisance  is  said  to  have  occurred,  the  railroad 
company  had  provided  means,  which,  if  used,  would  have 
prevented  the  nuisance.  The  superintendent  directed  that  a 
waste- way  should  be  placed  there,  but  the  contractor  put  in  a 
pipe,  which  the  defendant  claims  was  one  of  the  causes  of  the 
nuisance,  —  1.  By  being  too  small  to  carry  oflf  the  water  in 
proper  time;  and  2.  Because  it  was  not  put  upon  the  bed  of 
the  stream,  but  several  inches  above  the  bed,  thereby  causing 
the  water  to  pond  near  the  plaintiff's  house.  Nor  would  the 
other  things  which  it  is  claimed  caused  the  nuisance,  to  wit, 
the  throwing  up  of  the  fresh  dirt,  the  convict  camp,  and  the 
hog  and  horse  lot,  render  the  railroad  liable.  It  had  lawful 
authority  for  excavating  the  hills  and  filling  the  bottoms  in 
order  to  make  its  road-bed.  And  the  placing  of  the  convict 
camp  and  the  hog  and  horse  lot  near  the  plaintiff 's  house 
was  the  act  of  the  construction  company,  over  which,  it  ap- 
pears from  the  record,  the  railroad  company  had  no  power  or 
control.  So  it  will  be  seen  that  the  work  committed  to  the 
construction  company  was  not  wrongful  per  se,  nor  did  it 
necessarily  result  in  a  nuisance,  and  therefore  does  not  fall 
within  the  first  exception  to  the  general  rule.  Nor  is  there 
any  legal  evidence  to  show  that  it  would  fall  within  the  sec- 
ond exception.  It  is  claimed  that  the  pond  of  water  was 
caused  by  the  sewer-pipe  being  too  small  to  carry  it  off,  but 
there  is  no  evidence  that  the  railroad  company  directed  that 
this  particular  size  of  pipe  should  be  placed  at  that  point  It 
is  true,  there  are  some  declarations  of  Hammond  and  English 
to  the  effect  that  the  superintendent  ordered  it  to  be  put  there; 
but  these  declarations  were  illegal,  and  should  have  been  ex- 
cluded. If  it  should  be  shown,  upon  the  next  trial,  that  this 
particular  size  of  pipe  was  placed  at  that  point  by  direction  of 
the  company,  or  if  the  specifications  in  the  contract  required  it 
to  be  placed  there,  and  it  should  be  further  shown  that  this  part 
of  the  plan  was  inherently  defective,  and  that  it  caused  this 
nuisance,  and  the  plaintiff  sustained  injury  thereby,  the  rail- 
road company  would  be  liable.  But  if  the  railroad  company 
did  not  direct  this  particular  size  of  pipe  to  be  placed  at  that 
point,  or  its  plans  and  specifications  did  not  require  it,  and  it 
was  pat  there  by  the  contractor  according  to  hie  own  judg- 
ment, and  negligently  placed  above  the  bed  of  the  stream, 
then  the  railroad  company  would  not  be  liable,  although  it 
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may  have  had  notice  from  the  plaintiff  that,  in  his  opinion, 
the  pipe  was  too  small.  If  the  railroad  company  had  no  con- 
trol over  the  contractor  as  to  the  manner  in  which  he  should 
build  the  sewer  or  put  in  the  pipe,  any  notice  which  the  plain- 
tiff might  give  its  officers  would  not  make  it  liable.  The  con- 
tractor being  in  an  independent  employment,  whatever  he 
does  outside  of  or  beyond  his  contract  is  a  collateral  act,  for 
which  the  employer  is  not  liable.  He  is  not  the  servant  or 
agent  of  the  employer,  and  the  employer  cannot  be  held  liable 
for  any  acts  of  negligence  committed  or  omitted  by  him  out- 
side of  bis  contract.  Where  the  work  he  is  engaged  to  do  is 
lawful,  the  law  presumes  that  he  will  do  it  in  a  lawful  man- 
ner; and  if  he  does  it  illegally,  be  is  liable,  and  not  the  em- 
ployer. 

Nor  do  the  facts  of  the  case  bring  it  within  the  third  or  the 
fourth  exception.  There  was  no  duty  imposed  upon  the  rail- 
road company,  either  by  contract  or  by  statute,  to  do  thig 
particular  work,  or  to  do  it  in  a  particular  way.  Its  charter 
does  not  impose  upon  it  the  duty  of  building  the  road,  and 
does  not  specify  the  manner  in  which  it  shall  be  built;  nor  is 
any  liability  imposed  upon  it  for  acts  of  the  kind  complained 
of  in  this  case.  The  authorities  all  hold  that  a  railroad  com- 
pany has  the  right  to  make  a  contract  with  other  parties  for 
the  construction  of  its  road,  and  it  is  held  that  a  contract  of 
this  character  is  not  such  a  delegation  of  its  chartered  rights 
as  to  render  the  company  liable  for  unauthorized  wrongs  com- 
mitted by  the  contractor  or  his  servants  while  engaged  in  the 
work.  *'  The  principle  that  a  railroad  company  cannot  dele- 
gate to  an  employee  its  chartered  rights  and  privileges,  so  as 
to  exempt  it  from  liability,  does  not  extend  to  the  use  of  the 
ordinary  ways  and  means  for  the  construction  of  the  road,  but 
to  the  use  of  such  extraordinary  powers  only  as  the  company 
itself  could  not  exercise  without  having  first  complied  with 
the  conditions  of  the  legislative  grant  of  authority.  Thus, 
after  having  first  procured  the  right  of  way,  the  company  can 
delegate  to  another  lawful  authority  to  enter  upon  the  same 
and  make  its  road-bed  and  perform  other  proper  acts  of 
construction;  but  it  cannot  delegate  such  lawful  authority 
without  having  first  secured  the  right  of  way  by  donation, 
purchase,  or  the  exercise  of  the  right  of  eminent  domain  ": 
Cwiningham  v.  International  R.  R.  Co.,  51  Tex.  613;  32  Am. 
Hep.  632.     See  Pierce  on  Railroads,  290. 

As  we  have  already  seen,  the  case  does  not  come  within  the 
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fifth  exception,  for  there  is  no  legal  evidence  that  the  railroad 
company  had  any  control  over  the  construction,  as  to  the 
manner  or  means  of  doing  the  work.  Nor  does  it  come  within 
the  next  exception,  for  the  facts  do  not  show  any  ratification 
of  the  wrongful  acts  of  the  contractor.  It  is  not  shown  when 
the  company  accepted  the  road  from  the  contractor.  The 
evidence  does  show  that  the  work  near  the  plaintiff's  house 
was  done  either  in  March,  April,  or  May,  and  that  about  the 
Ist  of  June  the  plaintiff  and  his  wife  became  sick.  But  under 
the  contract  the  road  was  not  to  be  turned  over  to  the  com- 
pany until  several  months  after  this.  The  company  not  being 
in  possession  of  the  road  at  the  time  the  plaintiflF  received  the 
injury  from  the  nuisance,  and  there  being  no  evidence  to  show 
that  it  knew  there  was  a  nuisance,  it  cannot  be  said  that  the 
company  ratified  any  act  of  its  contractor  which  created  a 
nuisance. 

It  only  remains  for  us  to  say  that  we  think  the  court  should 
have  excluded  the  whole  answer  to  the  interrogatory  set  out 
in  the  fourth  ground  of  the  motion  for  a  new  trial,  and  that 
the  error  was  not  cured  by  the  agreement  of  defendant's 
counsel  that  the  whole  might  be  read,  after  the  court  had  de- 
cided that  only  a  part  of  it  could  be  read.  In  his  answer  the 
witness  assigned  four  causes  which  in  his  opinion  produced 
the  malaria:  the  embankment  of  loose  earth,  the  horse  lot 
and  the  hog  lot,  and  the  dam.  This  answer  was  objected  to 
because  there  was  no  allegation  in  the  petition  that  the  horse 
lot  and  hog  lot  produced  the  malaria.  The  court  therefore 
ruled  that  these  two  reasons  should  be  stricken,  and  the  re- 
mainder of  the  answer  read.  The  effect  of  this  ruling  was  to 
make  the  witness  testify  that  the  loose  earth  and  the  dam 
alone  produced  the  malaria,  when  the  answer  showed  that  in 
his  opinion  it  was  produced  by  these  and  the  horse  and  hog 
lot.  We  do  not  think  the  answer  of  the  witness  ought  to  have 
been  cut  up  in  this  manner.  By  so  doing  he  was  made  to 
testify  what  he  did  not  intend  to.  The  plaintiff  should  either 
have  amended  his  declaration  to  meet  the  proof,  or  the  whole 
answer  should  have  been  excluded.  Nor  do  we  think  the  de- 
fendant waived  this  error  by  consenting,  after  the  above  ruling, 
that  the  whole  should  be  read.  The  ruling  of  the  court  strik- 
ing out  two  of  the  causes  of  malaria,  and  leaving  in  two, 
placed  the  defendant  in  a  worse  position  than  that  in  which 
it  would  have  been  if  the  whole  answer  had  remained. 

The  court  should  aho  have  excluded  the  declarations  of 
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English  and  Hammond  as  set  out  in   the  fifth  and  sixth 
grounds  of  the  motion.     They  were  not  the  servants  or  agents 
of  the  railroad  company,  and  any  declarations  they  may  have 
made  would  not  bind  the  company. 
Judgment  reversed.  

In  thb  case  of  Fulton  County  Street  R.  S.  Co.  r.  MeConnett,  87  O*.  766» 
it  appeared  that  the  oompany  waa  aathorized  to  build  a  street-railroad 
through  certain  streets  of  the  city  of  Atlanta,  and  it  entered  into  a  contract 
with  the  Thompson-Houston  Electric  Company,  by  which  the  latter  agreed 
to  furnish  all  the  material  and  to  construct  said  road,  without  any  direction 
or  control  reserved  to  the  street-railroad  company.  During  the  construction 
of  the  road,  said  electric  company  laid  the  iron  rails  about  eight  feet  apart 
on  each  side  of  the  proposed  road-bed,  for  a  considerable  distance  beyond 
the  place  where  the  employees  of  the  contractor  were  preparing  the  road-bed 
for  the  cross-ties  and  iron.  The  rails  as  thus  laid  furnished  a  continuous 
line  on  each  side  of  the  road-bed  ahead  of  such  employees,  and  were  thus 
placed  to  expedite  the  work,  and  mark  the  lines  to  guide  them  in  doing  the 
work,  although  this  was  not  necessary,  as  other  means  and  liues  to  guide  the 
men  might  have  been  employed,  which  would  have  been  safe,  and  it  would 
have  been  safer  if  such  means  had  been  employed,  and  the  rails  allowed  to 
remain  on  the  sides  of  the  street  or  in  the  gutters  until  actually  needed  in 
laying  the  road.  McConnell  was  riding  on  horseback  upon  a  street  where 
the  rails  were  thns  laid,  and  in  attempting  to  cross,  his  horse  struck  a  foot 
against  one  of  the  rails  and  fell,  seriously  injuring  McConnelL  He  brought 
an  action  against  the  street-railroad  company  and  the  electric  company 
jointly,  and  recovered  judgment  against  both  companies.  They  moved  for  a 
new  trial,  the  motion  was  overruled,  and  they  appealed.  In  disposing  of  the 
appeal,  the  court  said:  "The  testimony  shows  that  there  were  two  ways  to 
mark  the  lines  to  guide  the  hands,  one  safe  and  the  other  unsafe.  Where  a 
person  or  corporation  is  authorized  by  law  to  obstruct  the  public  streets  of  a 
city  for  any  purpose,  it  is  incumbent  on  him  or  it  to  exercise  great  care  to 
prevent  passengers  along  the  streets  from  being  injured.  And  if,  in  the 
progress  of  the  work,  it  becomes  necessary  to  do  a  certain  thing,  and  there  arc 
two  ways  of  doing  it,  one  saf«  and  the  other  unsafe  and  unnecessary,  if  the  on 
safe  method  is  adopted,  and  a  person  is  injured  thereby,  it  is  such  negligence 
on  the  part  of  the  person  or  corporation  performing  the  work  as  would  aathorice 
the  party  injured  to  recover  damages.  Although  a  person  may  have  author- 
ity to  obstmct  the  street  for  the  purpose  of  constructing  a  railroad  track 
therein,  he  has  no  right  to  obstmct  more  of  that  street  than  is  necessary  for 
the  proper  performance  of  his  work  at  that  time  and  place.  He  has  no  right 
to  put  obstructions  far  in  advance  of  the  work  which  is  being  performed, 
and  which  are  unnecessary  at  that  time  to  enable  him  to  carry  on  his  work. 
The  people  have  a  right  to  the  nse  of  the  streets  as  well  as  the  street-railroad 
companies  or  their  oontraetors,  and  neither  the  companies  nor  their  eontrao- 
tors  have  a  right  to  prevent  the  free  use  of  and  access  to  the  streets  by  the 
people,  except  at  times  and  places  where  it  is  necessary  for  the  companies  or 
oontraotors  to  oecnpy  them;  and  if  they  shonld  place  unnecessary  obstruc- 
tions in  the  street,  and  a  passenger  in  the  street  shonld  be  injured  thereby, 
they  wonld  be  liable  unless  the  injury  could  have  been  avoided  by  the  exer- 
cise of  due  care  on  the  part  of  the  passenger.  We  therefore  think  the  court 
did  not  err  in  overruling  the  motion  for  a  new  trial  as  to  the  Thompson-Hous- 
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ton  Electric  Company.  The  case  of  the  Fulton  County  Street  Railroad  Com- 
pany presents  a  different  view.  The  evidence  shows  that  it  made  a  contract 
with  the  Thompson-Houston  Electric  Company  to  construct  the  road-bed  of 
its  line.  The  latter  company  was  to  furnish  all  the  material,  and  was  not  to 
be  subject  to  the  direction  or  control  of  the  former  company.  This  made  it 
an  independent  contractor,  and  not  the  servant  or  agent  of  the  Fulton  County 
Street  Railroad  Company.  Our  code,  section  2962,  declares:  *  The  employer 
is  not  responsible  for  torts  committed  by  his  employee  when  the  latter  exer- 
cises an  independent  business,  and  in  it  is  not  subject  to  the  immediate  direc- 
tion and  control  of  the  employer.'  To  this  general  principle  we  held  in  the 
case  of  Atlanta  etc  R.  R.  Co.  v.  Kimberly,  87  Ga.  161,  anie  p.  231,  there  are 
certain  exceptions.  The  evidence  does  not  show  that  this  case  falls  within 
either  or  any  of  the  exceptions  stated  in  that  case.  The  work  in  construct- 
ing the  road  was  not  wrongful  in  itself,  the  company  having  obtained  au- 
thority from  the  legislature  and  the  consent  of  the  municipal  authorities. 
Nor  would  the  work  result  in  a  nuisance,  for  the  same  reason.  Nor  was  it, 
according  to  previous  knowledge  and  experience,  in  its  nature  dangerous  to 
others  if  carefully  performed.  It  was  not  a  violation  of  a  duty  imposed  by 
express  contract  upon  the  employer.  Nor  was  the  duty  of  constructing  the 
road  imposed  by  statute  upon  the  company  obtaining  the  charter.  The  com- 
pany did  not  retain  the  right,  in  its  contract,  to  direct  and  control  the  time 
and  manner  of  executing  the  work.  Nor  did  it  ratify  the  wrongful  act  of 
the  contractor.  So,  as  before  remarked,  the  evidence  does  not  bring  the 
street-railroad  company  within  any  of  the  exceptions  to  the  general  rule  laid 
down  in  the  Kimberly  case.  If  the  independent  contractor  is  guilty  of  an 
act  of  negligence  which  causes  injury  to  a  third  person,  and  the  evidence 
shows  that  the  act  does  not  fall  within  any  of  these  exceptions,  the  employer 
is  not  liable.  This  is  the  rule  in  regard  to  all  employers  and  independent 
contractors.  The  rule  announced  in  the  code  —  which  is  simply  declaratory 
of  the  common  law  —  is  a  broad  one,  and  applies  to  all  independent  con- 
tractors, regardless  of  whether  the  work  is  to  be  performed  in  a  thorough- 
fare, where  public  rights  are  involved,  or  in  a  place  where  private  rights  only 
are  affected.  The  courts  would  have  no  right  to  apply  it  in  the  one  class  of 
cases  and  refuse  to  apply  it  in  the  other.  The  legislature  alone  can  do  this 
if  in  its  wisdom  it  sees  proper.  On  the  subject  of  employers  and  indepen- 
dent contractors,  see  Atlanta  etc.  R.  R.  Co.  v.  Kimberly,  87  Ga.  161;  ante,  p. 
231,  and  authorities  cited;  also  Hackett  v.  Western  U.  Tel.  Co.,  80  Wis.  187. 
We  think,  therefore,  that  the  court  erred  in  not  granting  a  new  trial  to  the 
Fulton  County  Street  Railroad  Company.  The  judgment  is  affirmed  as  to 
the  Thompson-Houston  Electric  Company,  and  reversed  as  to  the  Fulton 
County  Street  Railroad  Company." 

Master  and  Servant  —  Liability  for  Nkoliqencb  op  Independent 
Contractor.  — An  employer  is  not  liable  to  third  persons  for  the  negligence 
of  a  contractor  in  the  performance  of  whose  work  he  has  no  right  of  super- 
vision or  interference,  and  this  rule  applies  sis  well  to  corporations  as  indi- 
viduals: Lancaster  etc  Imp.  Co.  v.  Rhoads,  116  Pa.  St.  377;  2  Am.  St.  Rep. 
608,  and  note;  Harrison  v.  Collins,  86  Pa.  St.  153;  27  Am.  Rep.  699,  and 
note;  HUliard  v.  Richardson,  3  Gray,  349;  63  Am.  Deo.  743,  and  note;  ex- 
tended note  to  Stone  v.  Clieshire  R.  R.  Corp.,  51  Am.  Dec.  200-206. 

Master  and  Servant  —  Master  when  Liable  for  Acts  of  Indepen- 
dent Contractor.  —  If  a  proprietor  undertakes  to  do  on  his  land  something 
dangerous  in  its  nature  to  an  adjacent  owner,  he  will  be  liable  for  any  negli- 
gent injury  caused  thereby,  even  though  the  work  is  done  by  an  indepea- 
AM.  3T.  Rep.,  Vol.  XXVIL— 16 
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dent  contractor:  DilUon  v.  Hunt,  105  Mo.  154;  24  Am.  St.  Rep.  374,  and  note. 
The  employer  is  liable  when  the  act  contracted  by  him  to  be  dune  by  an 
independent  contract  is  a  nuisance  in  itself:  King  v.  New  York  etc  R.  B, 
Co.,  66  N.  Y.  181;  23  Am.  Rep.  37. 

Master  and  Skbvant  —  Ratification  of  Work  oif  Indepkndbnt  Com- 
TBACrroR.  —  Owners  assume  responsibility  for  the  sufficiency  of  a  structure 
by  acceptance  and  use  of  it,  and  the  liability  of  the  contractors  then  ceases: 
BoaweU  t.  Laird^  8  Cal.  469;  68  Am.  Deo.  345,  and  not«. 


Ellison  v.  Luoas. 

[87  Gboboia,  223.] 
PABTNBR3HIP — SaLE    OF    FiRM    ASSETS    TO    PAY    INDIVIDUAL    DbBT,    WHBW 

Valid  as  against  Firm  Creditors.  —  The  members  of  an  insolvent 
partnership  may  unite  in  selling  the  firm  assets  in  payment  of  their  in- 
dividual debts;  and  such  sale,  if  made  in  good  faith,  for  full  value,  and 
without  fraud,  is  valid  as  against  the  partnership  creditors,  when  an 
insolvent  is  given  the  right  to  prefer  creditors. 

Partnership  —  Payment  of  Individual  Debt  with  Firm  Assets  —  Con- 
sideration —  Presumption.  —  Where  the  members  of  a  partnership 
assign  the  tirm  assets  in  good  faith  and  for  full  value  to  a  third  person 
in  satisfaction  of  their  individual  debts,  and  the  assignment  recites  that 
the  consideration  is  a  given  sum  of  money,  it  will  be  presumed  that  the 
consideration  named  is  the  actual  value  of  the  property  conveyed. 

Partnership  —  Assignment  of  Firm  Assets  in  Payment  of  Individual 
Debts  —  Excess  Void  as  to  Firm  Creditors.  —  Where  the  members 
of  a  partnership  unite  in  transferring  the  firm  assets  to  a  third  person 
in  payment  of  their  individual  debts,  but  the  value  of  one  of  the  part- 
ner's share  in  the  firm  assets  considerably  exceeds  in  amount  bis  debt 
paid  by  the  assignment,  this  amounts  to  a  donation  of  the  excess  to  hia 
partner,  and  to  that  extent  is  void  as  to  the  partnership  creditors. 

Action  by  Ellison  and  Sons,  creditors  of  the  firm  of  Lucas 
and  McDuffie  to  set  aside  an  assignment  made  by  the  latter 
firm  to  one  Cohen.  The  remaining  facts  are  stated  in  the  opin- 
ion. The  lower  court  sustained  the  assignment,  refused  a  new 
trial,  and  the  plaintiffs  appealed. 

•Barrow  and  Thomas^  for  the  plaintiffs. 

T.  W.  Reed,  T.  W.  Rucker,  A.  J.  Cobb,  and  Lumphin  and 

Burnett,  for  the  defendants. 

Lumpkin,  J.  1.  It  was  held  by  this  court  in  the  case  of 
Veal  V.  Keely  Co.,  86  Ga.  130,  that  a  mortgage  given  by  a  part- 
nership on  partnership  property  to  secure  a  debt  due  by  one  of 
the  partners  was  valid  against  creditors  of  the  firm,  and  that 
this  was  especially  true  when  the  debt  due  by  the  individual 
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member  had,  by  consent  of  the  partners,  been  made  a  debt  of 
the  firm.  This  doctrine,  irrespective  of  the  qualification  as  to 
making  the  debt  that  of  the  firm,  is  supported  by  Jones  on 
Chattel  Mortgages,  section  44,  there  cited.  In  Veal's  case,  the 
question  as  to  how  the  solvency  or  insolvency  of  the  partner- 
ship would  affect  the  transaction  was  not  made  or  considered. 
Our  code,  section  1953,  gives  every  debtor  the  right  to  prefer 
one  creditor  to  another,  and  to  that  end  he  may  give  liens  or 
sell  property  in  payment  of -the  debt.  No  distinction  is  made 
as  to  the  kind  of  creditors  who  may  be  preferred  or  as  to  the 
kind  of  property  which  may  be  used  for  this  purpose.  In  this 
case  it  appears  that  the  transfer  of  the  partnership  property 
to  Cohen  was  signed  by  Lucas  and  McDuffie  as  a  firm,  and  by 
each  of  the  members  individually.  We  think,  under  the  sec- 
tion of  the  code  cited,  and  under  the  law  generally,  each  of 
these  members  had  the  right,  with  the  consent  of  his  partner, 
to  sell  his  share  in  the  firm  assets  in  payment  of  his  individual 
indebtedness.  As  stated  in  the  section  above  cited  from  Jones 
on  Chattel  Mortgages:  "The  rule  preferring  partnership  prop- 
erty for  the  payment  of  partnership  debts  is  for  the  benefit  of 

the  partners,  and    they  may  waive   it The  partners, 

while  the  partnership  property  is  still  under  their  control, 
have  power  to  appropriate  it  to  secure  their  individual  debts. 
The  mere  preference  of  individual  debts  ....  over  partner- 
ship debts  is  not  such  a  fraud  upon  partnership  creditors 
that  a  court  of  equity  will  set  it  aside.  The  partnership  cred- 
itors have  no  lien  on  the  property  of  the  partnership,  if  the 
partners  themselves  have  none."  See  also  Story  on  Partner- 
ship, section  358. 

It  must  not  be  overlooked  that  under  our  own  statute  the 
right  to  prefer  creditors  is  secured  as  well  to  insolvent  as  to 
solvent  debtors,  provided,  of  course,  they  exercise  this  right  in 
good  faith  and  without  fraud  on  the  rights  of  others.  The 
doctrine  is  laid  down  in  Bates  on  Partnership  that  it  is  not 
uncommon  for  a  partnership  to  use  the  right  of  absolute  dis- 
position of  its  property  by  employing  firm  funds  to  pay  the 
separate  debt  of  a  single  partner;  and  it  is  said,  in  effect,  that 
this  right  is  unlimited  except  as  controlled  by  statutes  against 
voluntary  conveyances  in  fraud  of  creditors  and  the  similar 
provisions  of  the  bankrupt  law.  Of  course,  where  this  right  is 
exercised  for  fraudulent  purposes,  the  transaction  will  be  void: 
Bates  on  Partnership,  sees.  565,  566.  In  Marks  v.  Hill,  15 
Gratt.  400,  it  was  held  that  "  partnership  effects  may  be  ap- 
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plied,  by  the  concurrence  of  the  partners,  to  pay  an  individual 
debt  of  one  of  them,  if  the  other  receives  a  sufficient  consider- 
ation therefor,  though  they  may  be  unable  to  pay  all  their  part- 
nership debts."     In   Woodmansie  v.  Holcomb,  34  Kan.  35,  it 
was  held  that  while  the  partnership  remains  in  existence,  and 
in  a  solvent  condition,  it  may,  with  the  consent  of  all  the  part- 
ners, transfer  firm  property  in  payment  of  the  individaal  debt 
of  one  of  its  members;  and  in  the  opinion,  on  page  38,  John- 
son, J.,  says:  "  The  decisions  of  the  courts  have  gone  further 
than  this,  and  although  not  unanimous,  the  weight  of  author- 
ity seems  to  be  that  mere  insolvency,  where  no  actual  fraud 
intervenes,  will  not  deprive  the  partners  of  their  legal  control 
over  the  property,  and  of  the  right  to  dispose  of  the  same  as 
they  may  choose;  and  where  the  separate  creditor  purchases 
from  the  firm  in  good  faith,  and  the  individual  indebtedness 
is  a  fair  price  for  the  property  purchased,  such  purchase  can- 
not of  itself  be  held  fraudulent  as  against  the  general  creditors 
of  the  firm."     The  following  cases  are  there  cited  in  support 
of  this  assertion:  "  Sigler  v.  Knox  County  Bank,  8  Ohio  St.  511; 
Schmidlapp  v.  Currie,  55  Miss.  597;  30  Am.  Rep.  530;  Case  v. 
Beauregard,  99  U.  S.  119;  National  Bank  of  the  Metropolis  v. 
Sprague,  20  N.  J.  Eq.  13;  Wilcoz  v.  Kellogg,  11  Ohio,  394;  Gwin 
V.  Selby,  5  Ohio  St.  96;  Allen  v.  Center  Valley  Co.,  21  Conn. 
130;  54  Am.  Dec.  333;  Rice  v.  Barnard,  20  Vt.  479;  50  Am. 
Dec.  54;  Hahen  v.  Harshaw,  49  Wis.  379;   White  v.  Parish,  20 
Tex.  688;  73  Am.  Dec.  204;  Schaeffer  v.  Fithian,  17  Ind.  463; 
McDonald  v.  Beach,  2  Blackf.  55;  Ex  parte  Ruffin,  6  Ves.  119; 
\\^itton  V.  Smith,  1  Freem.  Ch.  231;  Freeman  v.  Stewart,  41 
Miss.  138;  Potts  v.  Blackwell,  4  Jones  Eq.  58."     See  also  the 
notes  to  the  case  of  Schmidlapp  v.  Currie,  30  Am.  Rep.  533,  in 
which  reference  to  many  cases  bearing  on  this  subject  will  be 
found,  and  among  them  that  of  Sigler  v.  Knox  Co.  Bank,  8 
Ohio  St.  511,  above  cited,  in  which  it  was  held  that  where  a 
creditor  of  a  firm  and  one  of  its  members,  with  the  assent  of 
all  the  partners,  bought  of  the  firm  in  good  faith,  and  at  a  fair 
price,  goods  to  the  amount  of  such  joint  and  separate  indebt- 
edness, though  with  knowledge  that  the  firm  was  insolvent  in 
the  proper  sense  of  the  term,  such  purchase  was  not  fraudulent 
as  against  other  creditors  of  the  partnership.     As  will  be  seen 
above,  in  the  quotation  from  the  opinion  of  Johnson,  J.,  in 
the  case  cited  from  34  Kansas,  he  remarks  that  the  decisions 
are  not  unanimous  in  holding  "that  mere  insolvency,  where 
no  actual  frand  intervenes,  will  not  deprive  the  partners  of 
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their  legal  control  over  the  property,"  etc.  Accordingly,  we 
have  found,  in  support  of  the  contrary  doctrine,  the  following 
cases:  Wilson  v.  Robertson,  21  N.  Y.  591;  Menagh  v.  Whitwell, 
52  N.  Y.  146;  11  Am,  Rep.  683;  Clements  v.  Jessup,  36  N.  J. 
Eq.  572;  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186;  14  Am.  St. 
Rep.  712;  and  Phelps  v.  McNeely,  66  Mo.  554;  27  Am.  Rep.  378; 
See  also  Davies  v.  Atkinson,  124  111,  474;  7  Am.  St,  Rep.  373; 
and  Story's  Eq.  Jur,,  sec.  1253.  Nevertheless  we  are  of  the 
opinion  that  the  true  law  of  the  case  is  as  stated  in  the  lan- 
guage taken  from  page  38  of  34  Kansas,  and  that  the  cur- 
rent of  authority  is  in  that  direction.  Indeed,  this  doctrine 
was  recognized  by  the  learned  counsel  who  argued  this  case 
for  the  plaintiff  in  error,  who  conceded  that  if  the  value  of 
Lucas's  share  in  the  partnership  assets  was  not  materially 
greater  than  the"  amount  of  his  individual  indebtedness  to 
Cohen,  the  transaction  would  be  legal  and  valid.  He  rested 
his  case  upon  the  law  that  a  voluntary  deed  or  conveyance  by 
an  insolvent  debtor  is  void  as  to  his  creditors,  and  contended 
that  under  the  agreed  statement  of  facts,  it  appeared  that 
Lucas's  half  of  the  partnership  assets,  which  he  transferred  to 
Cohen,  was  actually  worth  about  five  hundred  dollars  more 
than  the  amount  Lucas  owed  Cohen,  and  consequently,  that 
Lucas  had  donated  to  his  partner,  McDufiSe,  without  any  val- 
uable consideration  therefor,  about  five  hundred  dollars'  worth 
of  the  property.  We  will  now  consider  whether  this  position 
has  merit  in  it. 

2.  The  assignment  of  Lucas  and  McDufiie  to  Cohen  re- 
cites that  it  is  made  for  and  in  consideration  of  the  sum  of 
$4,331§,  and  in  the  agreed  statement  of  facts  it  appears 
that  full  value  was  paid  by  Cohen  for  the  property.  Lucas's 
debt  to  Cohen  was  $1,600,  and  some  interest  thereon.  Mc- 
DuflBe's  debt  to  Mrs.  Reese,  assumed  by  Cohen,  was  $2,625, 
and  interest.  These  sums  added  together  make  the  consid- 
eration expressed  in  the  assignment.  The  facts  stated  amount 
to  prima  facie  proof  that  this  consideration  was  the  actual 
value  of  the  property  sold  to  Cohen.  From  no  other  source 
in  the  record  is  any  light  thrown  upon  this  question,  except 
the  statement  that  all  these  parties  acted  in  perfect  honesty 
and  without  fraud.  These  things  being  true,  the  presumption 
arises  that  the  goods  were  bought  at  a  fair  price.  To  assume 
otherwise,  in  the  light  of  the  facts,  would  be  mere  conjecture. 
Moreover,  if  Cohen  actually  paid  more  for  the  goods  than  they 
were  worth,  it  is  quite  certain  he  would  have  taken  pains  to 
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make  this  exceedingly  important  fact  appear.  Taking  the 
case,  therefore,  as  it  stands,  it  seems  that  Lucas  parted  with 
his  half  of  the  firm  assets  for  a  consideration  materially  less 
than  its  actual  value;  and  to  the  extent  of  the  difference  be- 
tween such  value  and  the  amount  of  the  debt  he  owed  Cohen, 
this  action  on  his  part  amounted  in  law  to  a  donation  of  so 
much  of  his  property  to  his  partner,  McDuflSe,  and  was  void 
as  to  creditors. 

The  entire  record  of  the  case  was  not  sent  up,  and  we  are 
therefore  unable  to  ascertain  what  the  pleadings  contain;  but 
for  the  reasons  stated  above,  we  think  the  verdict  was  wrong, 
and  that  the  court  erred  in  refusing  a  new  triaL 

Judgment  reversed.  

Pabtnership— Salb  of  Firm  Assets  to  Pat  Individual  Debt.  — As 
against  a  general  creditor  of  a  solvent  partnership,  one  of  the  firm  may,  with 
the  consent  of  hia  copartners,  make  an  absolute  transfer  of  the  entire  firm 
assets  to  pay  his  debts:  Schmidlapp  v.  Currie,  55  Miss.  597;  30  Am.  Rep. 
530,  and  note;  note  to  Arnold  v,  Hagerman,  14  Am.  St.  Rep.  725;  Davits  v. 
Atkinson^  124  111.  474;  7  Am.  St.  Rep.  373,  and  extended  note;  note  to  Can- 
non V.  Lmdaey,  7  Am.  St.  Rep.  41.  One  partner  cannot,  without  the  consent 
of  the  others,  use  the  funds  of  the  partnership  to  pay  his  individual  debts: 
FarweU  y.  8t.  Paul  Trust  Co.,  45  Minn.  495;  22  Am.  St  Rep.  742,  and  note; 
S^uU  ▼.  Backus,  46  Minn.  170. 
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Watbbooubses — Land-owners  Liability  for  Diverting  Overflow. — 
A  land-owner  on  the  bank  of  a  river  who  erects  on  his  own  land  an  em- 
bankment which  increases  the  overflow  in  times  of  flood  upon  the  lands 
of  the  opposite  proprietor,  to  the  injury  of  the  latter,  is  liable  in  damages 
therefor. 

Wateeoourses  —  Overflow  not  Subfacb  Water  —  Liability  for  Ob- 
KTRUOTiNO  Overflow  by  Railroad  Embankment.  —  The  surplus  waters 
of  a  river  or  watercourse  in  time  of  flood  do  not  cease  to  be  part  of  the 
watercourse  and  become  surface  water  when  they  naturally  spead  over 
the  adjacent  lowlands  without  well-deflned  banks  or  channels,  so  long 
as  they  eventually  return  to  and  are  discharged  through  the  channel  of 
laoh  watercourse;  and  a  railroad  company  is  liable  in  damages  for  obstruct- 
ing such  waters  by  an  embankment  on  its  own  land,  thus  throwing  excess- 
ive waters  upon  the  land  of  an  adjacent  or  opposite  owner,  to  his  injury. 

Action  to  recover  damages  for  excessive  overflow  of  lands, 
alleged  to  have  been  caused  by  an  embankment  erected  by  the 
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defendant  railroad  company.  Said  railroad  company  erected 
such  embankment  for  its  track  along  the  margin  and  on  the 
lower  side  of  a  river,  thereby  causing  its  accumulated  waters,, 
in  times  of  flood,  which  had  previously  escaped  on  that  side, 
to  overflow  the  land  on  the  opposite  side  of  the  river  to  a 
greater  extent  than  it  had  done  before,  thus  causing  a  greater 
injury.  The  plaintifi"  was  a  land-owner  on  the  side  of  the  river 
opposite  to  the  railroad  embankment.  A  demurrer  to  his. 
declaration  was  sustained,  and  he  appealed. 

Qustin  Ouerry  and  Hall,  for  the  plaintiflf. 

Bacon  and  Rutherford,  for  the  defendant. 

Lumpkin,  J.  The  precise  question  in  this  case  is,  whether 
the  owner  of  land  on  the  bank  of  a  river  can,  without  liability,, 
erect  on  his  own  land  an  embankment  which  increases  the 
overflow  in  times  of  flood  upon  the  lands  of  the  opposite  pro- 
prietor, to  the  injury  thereof;  or  is  there  any  duty  for  each 
owner  to  receive  upon  his  land  the  share  allotted  it  by  nature 
of  the  flood  waters  of  the  river.  It  is  contended  by  defend- 
ant's counsel  that  the  overflow  from  a  river  in  time  of  flood  or 
freshet  is  surface  water,  against  which,  by  the  common  law,  a 
man  may  protect  himself  without  regard  to  the  consequences 
to  his  neighbor.  Many  cases  cited  by  him  make  a  distinction 
between  the  common  law  and  the  civil  law  as  to  surface  water, 
the  former  allowing  the  land-owner  to  dispose  of  it  in  any 
way,  the  latter  restraining  him  from  so  using  it  as  to  injure 
his  neighbor's  tenement.  There  is  authority  to  show  that 
there  is  no  difference  between  the  common  and  the  civil  law 
in  this  respect,  but  that  the  common  follows  the  civil  lawr 
Oillham  v.  Madison  Co.  R.  R.  Co.,  49  111.  484;  95  Am.  Dec. 
627;  Oormley  v.  Sanford,  52  111.  158;  and  the  able  opinion  in 
Boyd  V.  Cnnklin,  54  Mich.  583;  52  Am.  Rep.  831.  There  is 
much  conflict  in  the  American  cases  (Washburn  on  Ease- 
ments, 485,  *353,  et  seq.),  the  majority  of  the  states  seeming 
to  follow  the  so-called  civil-law  rule.  Thus  it  is  material  to 
consider  whether  the  overflow  as  above  stated  is  properly 
classed  with  surface  water.  This  depends  upon  the  configu- 
ration of  the  country  and  the  relative  position  of  the  water 
after  it  has  gone  beyond  the  usual  channel.  If  the  flood 
water  becomes  severed  from  the  main  current,  or  leaves  the 
stream  never  to  return,  and  spreads  out  over  the  lower  ground, 
it  has  become  surface  water.     But  if  it  forms  a  continuous 
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body  with  the  water  flowing  in  the  ordinary  channel,  or  if  is 
departs  from  such  channel  animo  revertendi,  presently  to  re- 
turn, as  by  the  recession  of  the  waters,  it  is  to  be  regarded  at 
still  a  part  of  the  river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which  may  happen  to  flow 
down  its  course  at  any  particular  season.  The  authorities 
hold  that  a  stream  may  be  wholly  dry  at  times  without  losing 
the  character  of  a  watercourse.  So,  on  the  other  hand,  it 
may  have  a  "  flood-channel "  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural  flow.  The  low 
places  on  a  river  act  as  natural  safety-valves  in  times  of 
freshet,  and  the  defendant  claims  the  right  to  stop  up  one  of 
these  without  liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not  numerous, 
though  from  the  decisions  and  dicta  of  the  judges,  the  law 
appears  to  be  well  understood  and  settled.  In  Rex  v.  Pagham 
Commissioners,  8  Barn.  &  C.  855,  it  was  held  that  an  owner 
of  land  on  the  seashore  could  erect  works  to  protect  his  land 
from  encroachments  by  the  sea,  without  liability  for  damage 
inflicted  on  his  neighbor.  The  sea  was  called  a  "  common 
enemy,"  against  which  each  might  fortify  at  will.  It  ap- 
peared in  Rex  v.  Trafford,  1  Barn.  &  Adol.  874,  that  a  canal 
had  been  built  by  authority  of  Parliament,  and  carried  across 
a  river  and  the  adjoining  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several  arches.  A  brook  fell 
into  the  river  above  its  point  of  intersection  with  the  canal. 
In  times  of  flood,  the  water,  which  was  then  penned  back  into 
the  brook,  overflowed  its  banks,  and  was  carried,  by  the  nat- 
ural level  of  the  country,  through  the  arches  into  the  river, 
doing  much  mischief  to  the  lands  over  which  it  passed.  The 
aqueduct  was  sufficiently  wide  for  the  passage  of  the  river  at 
all  times  but  those  of  high  flood.  The  occupiers  of  the  in- 
jured lands  adjoining  the  river  and  brook,  for  the  protection 
thereof,  erected  banks  (called  "fenders")  so  as  to  prevent 
the  flood  water  from  escaping;  consequently,  the  water,  in 
time  of  flood,  came  down  in  so  large  a  body  against  the  aque- 
duct and  canal  as  to  endanger  them  and  obstruct  the  naviga- 
tion. The  fenders  were  not  unnecessarily  high,  and  without 
them  many  hundred  acres  of  land  would  be  exposed  to  in- 
undation. It  was  held  that  the  defendants  were  not  justified, 
under  these  circumstances,  in  altering  for  their  own  benefit 
the  course  in  which  the  flood  water  had  been  accustomed 
to  run;  that  there  was  no  difi"erence  in  this  respect  between 
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flood  water  and  an  ordniary  stream;  that  an  action  would 
have  lain  at  the  suit  of  an  individual,  and  consequently  that 
an  indictment  lay  where  the  act  afifected  the  public.  The 
conviction  was  accordingly  sustained.  The  doctrine  of  Rex 
V.  Pagham  Commissioners,  8  Barn.  &  C.  355,  was  sought  to  be 
extended  to  this  case,  but  Tenterden,  C.  J.,  who  had  rendered 
the  decision  in  that  case,  said:  "It  has  long  been  established 
that  the  ordinary  course  of  water  cannot  be  lawfully  changed 
or  obstructed  for  the  benefit  of  one  class  of  persons,  to  the 
injury  of  another.  Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraordinary 
course  which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  creation  and  continuance  of 
these  fenders  cannot  be  justified.  No  case  was  cited,  or  has 
been  found,  that  will  support  such  a  distinction.  The  Pag- 
ham case  ....  is  of  a  very  different  kind In  the  one 

case,  the  water  is  prevented  from  coming  where,  within  time 
of  memory  at  least,  it  never  had  come;  in  the  other,  it  is  pre- 
vented from  passing  in  the  way  in  which,  when  the  occasion 
happened,  it  had  been  always  accustomed  to  pass."  This 
seems  to  be  an  authoritative  enunciation  of  the  common  law. 
Menzies  v.  Breadalbane,  3  Bligh,  414,  is  directly  in  point,  but 
was  determined  by  the  law  of  Scotland.  Yet  the  lord  chan- 
cellor said:  "It  is  clear,  beyond  the  possibility  of  a  doubt, 
that  by  the  law  of  England,  such  an  operation  could  not  be 
carried  on.  The  old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  for  the  proprietors  of  those 
lands  to  obstruct  that  old  course,  by  a  sort  of  new  water-way, 
to  the  prejudice  of  the  proprietor  on  the  other  side."  In 
Attorney-General  v.  Earl  of  Lonsdale,  L.  R.  7  Eq.  387,  20  L.  T. 
64,  it  was  attempted  to  extend  the  sea  doctrine  to  the  case  of 
a  tidal  river,  but  Vice-Chancellor  Malins  refused  to  so  extend 
it,  on  the  authority  of  Menzies  v.  Breadalbane,  3  Bligh,  414, 
saying  that  Lord  Eldon  put  that  case  upon  the  general  law 
of  England.  In  Mason  v.  Shrewsbury  etc.  R.  R.  Co.^  L.  R.  6 
Q.  B.  581,  we  find  a  dictum  by  Blackburn,  J.,  as  follows: 
"  Before  the  canal  was  made,  the  person  whose  estate  the 
plaintiff  now  has  had  the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural  stream.  He  was 
entitled  to  have  the  water  flow  to  him  in  its  natural  state,  so 
far  as  that  was  a  benefit,  as,  for  instance,  to  turn  his  mill  or 
water  his  cattle;  and  he  was  bound  to  submit  to  receive  the 
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water,  so  far  as  it  was  a  nuisance,  as  by  its  tendency  to  flood 
his  lands."  Lawrence  v.  Great  Northern  R^y  Co.,  4  Eng.  L.  & 
Eq.  265,  16  Cora.  B.  643,  is  considerably  in  point.  A  railway 
was  constructed  across  certain  lowlands  adjoining  a  river, 
over  which  the  flood  waters  used  to  spread  themselves. 
These  lowlands  were  separated  from  the  plaintiff's  lands  by 
a  bank,  constructed  under  certain  drainage  acts,  which  pro- 
tected the  plaintifl''s  lands  from  floods.  By  the  construction 
of  the  railway,  the  flood  waters  could  not  spread  themselves 
as  formerly,  but  were  penned  up,  and  flowed  over  the  bank 
upon  the  plaintifi''s  lands.  It  was  held  that  an  action  would 
lie  against  the  company  for  the  injury.  Patterson,  J.,  said: 
"  Prima  facie  this  would  give  the  plaintifl*  a  cause  of  action, 
and  the  question  is,  whether  the  company  are  protected  by 
their  act,"  a  question  which  cannot  arise  in  our  law. 
k  In  connection  with  the  cases  of  Rex  v.  Trafford,  1  Barn.  & 
Adol.  874,  and  Lawrence  v.  Great  Northern  R'y  Co.,  4  Eng.  L. 
&  Eq.  265,  16  Com.  B.  643,  it  must  be  borne  in  mind  that  the 
first  obstruction  of  the  flood  waters  there  mentioned  is,  in 
England,  justified  by  the  statute  authorizing  it,  and  there- 
fore stands  on  much  the  same  footing  as  a  natural  obstruc- 
tion; but  the  liability  of  the  other  party,  who  erected  the  sec- 
ond obstruction  without  statute  authority,  springs  from  the 
common  law.  No  English  authority  has  been  found  to  con- 
trovert these  principles;  but  the  text-writers  recognize  them 
as  settled  law:  Woolrych  on  Waters,  213;  78  Law  Lib.  212; 
Crabb  on  Real  Property,  sec.  420;  54  Law  Lib.  263;  Michael 
and  Will  on  Gas  and  Water,  213,  214,  666,  London  ed.  1884; 
Angell  on  Watercourses,  sees.  333,  334;  Gould  on  Waters^ 
sees.  160,  209. 

In  grouping  the  American  cases,  those  tending  to  sustain 
the  contention  of  defendant  in  error  will  first  be  stated.  Taylor 
V.  Fickas,  64  Ind.  167,  31  Am.  Rep.  114,  was  much  relied  upon. 
There  the  injury  was  caused  by  the  obstruction  of  the  passage 
of  drift-wood,  both  owners  being  on  the  same  side  of  the  river, 
and  the  lower  owner  having  planted  a  row  of  trees  along  the 
dividing  line.  The  opinion,  it  is  true,  treats  overflow  in  flood 
times  as  surface  water;  but  it  will  be  noticed  that  nothing  is 
said  or  decided  about  changing  the  course  of  the  water.  The 
facts  are  obviously  difl'erent  from  those  in  the  present  case. 
In  Cairo  etc.  R.  R.  Co.  v.  Stevens,  73  Ind.  278,  38  Am.  Rep. 
139,  the  plaintiff" 's  land  was  between  the  river  and  the  rail- 
road embankment.     The  overflow  is  treated  as  surface  water. 
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atid  the  road  held  not  liable.  But  it  would  seem  that  the 
water  doing  the  damage  had  left  the  river  never  to  return. 
Shelbyville  etc.  Turnpike  Co.  v.  Green,  99  Ind.  205,  follows  the 
last  case.  The  turnpike  was  flooded  because  of  an  embank- 
ment erected  by  Green  to  protect  his  land  from  overflow,  both 
parties  being  on  the  same  side.  It  was  held  that  the  company 
could  not  recover.  But  note  that  the  court  adverts  to  the  fact 
that  the  company  did  not  own  the  soil  over  which  the  pike 
ran,  but  merely  had  an  easement  therein.  McCormicky.  Kan- 
$a8  etc.  R.  R.  Co.,  57  Mo.  433,  can  also  be  distinguished.  Here 
the  overflowing  water  left  the  stream  permanently,  and  en- 
tered a  pond  formed  thereby  and  by  other  surface  water,  the 
draining  of  which  pond  caused  the  injury  sued  for.  In  Shane 
V.  Kansas  etc.  R.  R.  Co.,  71  Mo.  237,  36  Am.  Rep.  480,  the 
overflow  is  apparently  treated  as  surface  water,  although  it 
had  a  way,  through  a  slough,  back  into  the  stream.  But  the 
court  applied  the  civil  law,  and  held  the  railroad  liable.  This 
case,  together  with  that  of  McCormick  v.  Kansas  etc.  R.  R.  Co., 
70  Mo.  359,  35  Am.  Rep.  431,  is  overruled,  in  so  far  as  the 
civil  law  was  followed,  by  Abbott  v.  Kansas  etc.  R.  R.  Co.,  83 
Mo.  271,  53  Am.  Rep.  581,  and  the  common  law  as  to  surface 
water  returned  to.  In  this  last  case  it  is  said  that  the  court 
in  the  Shane  case  treated  the  overflow  as  part  of  the  stream, 
and  therefore  that  the  decision  was  correct  on  common-law 
principles.  In  the  Abbott  case  the  court  expressly  assumes 
the  waters  to  be  surface  waters;  it  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands  without  any 
return. 

Lamb  v.  Reclamation  Dist.,  73  Cal.  125,  2  Am.  St.  Rep.  775,  is 
not  much  in  point.  The  defendant  was  a  public  corporation 
for  the  purpose  of  reclaiming  the  lowlands  protected  by  the  em- 
bankment which  closed  up  a  slough  through  which  an  incon- 
siderable part  of  the  flood  waters  escaped  into  a  natural  basin. 
The  plaintiff's  land  lay  two  miles  below  on  the  opposite  side. 
The  court  applied  the  sea  doctrine  of  the  common  law,  and 
held  the  company  not  liable.  But  the  decision  is  mainly 
rested  on  another  ground,  namely,  that  the  corporation  was 
not  liable  as  for  exercising  the  right  of  eminent  domain.  And 
in  view  also  of  the  concurring  opinions,  the  case  is  weak  on 
the  question  involved  in  the  case  at  bar.  See  below  for  an 
earlier  decision  by  the  same  court  looking  another  way,  not 
noticed  in  the  case  above.  In  Hoard  v.  Des  Moines,  62  Iowa, 
326,  the  plaintiff's  land  was  between  the  river  and  the  em- 
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bankment,  and  it  was  held  that  the  plaintiff  had  no  right  to 
have  the  flood  waters  from  the  river  pass  over  his  land  onto 
that  of  another,  although  they  finally  joined  the  river  again 
at  a  point  farther  down. 

At  first  view,  Moyer  v.  New  York  Cent.  etc.  R.  R.  Co.,  88 
N,  Y.  351,  seems  to  support  the  defendant's  position.  But  a 
close  examination  shows  otherwise.  The  complaint  averred 
that  the  damage  was  caused  by  the  railroad  building  an  em- 
bankment on  the  opposite  side  of  the  river.  Evidence  was 
offered  and  objected  to,  to  show  damage  caused  by  raising  the 
tracks;  it  was  admitted,  the  railroad  excepting.  The  referree 
included  in  his  finding  for  the  plaintifiF  the  damages  caused 
by  raising  the  tracks,  as  to  which  the  complaint  alleged  noth- 
ing, thus  tainting  the  whole  finding  with  illegality.  The 
judgment  was  reversed  for  the  error  in  admitting  said  evi- 
dence, and  in  said  finding.  The  court  say,  the  defendant,  as 
a  matter  of  law,  would  not  be  liable  for  consequential  dam- 
ages caused  by  the  raising  of  the  embankment  on  the  com- 
pany's own  land  in  a  proper  and  workmanlike  manner,  citing 
Bellinger  v.  New  York  Central  R.  R.  Co.,  23  N.  Y.  47.  This 
case  bases  the  freedom  from  liability  upon  the  legislative 
authority,  but  concedes  that  a  private  individual  would  be 
liable  under  the  same  conditions.  In  our  law,  the  railroad 
occupies  no  better  position  in  this  respect  than  the  private 
individual. 

Now  will  be  stated  the  American  cases  going  to  show  that 
the  defendant  is  liable,  if  it  has  erected  the  obstruction  to  the 
flood  waters  of  the  river  as  complained  of  in  this  case.  The 
surplus  waters  do  not  seem  to  be  part  of  the  river  when  they 
spread  over  the  adjacent  low  grounds,  without  well-defined 
banks  or  channel,  so  long  as  they  form  with  it  one  body  of 
water  eventually  to  be  discharged  through  the  channel  proper. 
Thus  it  is  held,  where  the  waters  of  a  stream  disperse  them- 
selves over  low  ground,  without  any  well-marked  course,  but 
gather  up  lower  down  into  a  defined  channel,  they  are  not  sur- 
face water  while  in  the  dispersed  state,  and  interference  with 
them  then  gives  the  injured  party  a  right  of  action:  Macomber 
V.  Godfrey,  108  Mass.  219;  11  Am.  Rep.  349;  Gillett  v.  John- 
wn,  30  Conn.  180;  Briscoe  v.  Droughty  11  Ir.  C.  L.  250;  West 
V.  Taylor^  16  Or.  165.  But  if  it  were  conceded  that  the  over- 
flow is  surface  water,  it  would  certainly  cease  to  be  such  when 
turned  back  into  the  stream  by  the  defendant's  obstruction: 
Sullens  V.  Chicago  etc,  R'y  Co.,  74  Iowa,  659;  7  Am.  St.  Rep. 
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501;  Moore  v.  Chicago  etc.  Ry  Co.,  75  Iowa,  263;  Jones  v.  Han- 
novan,  55  Mo.  462;  Mississippi  etc.  R.  R.  Co.  v.  Archibald,  67 
Miss.  38.  Under  these  authorities,  this  declaration  might  be 
sustained  as  complaining  that  the  defendant  prevented  the 
flood  waters  from  becoming  surface  waters,  and  threw  them 
back  across  the  river  upon  plaintiff's  land:  See  further,  a& 
to  surface  water,  17  Cent.  L.  J.  42,  62;  Angell  on  Water- 
courses, sees.  108  a  et  seq.;  Gould  on  Waters,  sees.  263  et  seq. 
But  it  is  not  necessary  to  take  this  view,  as  the  following 
authorities  show  the  defendant  to  be  liable  under  the  alleged 
facts: — 

Where  the  effect  of  the  defendant's  dike  was  to  retain  on 
the  land  of  the  plaintiff  flood  waters  from  the  river  longer 
than  they  would  otherwise  remain,  the  injury  was  held  action- 
able, and  the  demurrer  overruled:  Montgomery  v.  Locke,  11  Pac. 
Rep.  874  (Cal.  Aug.  30, 1886).  Where,  in  a  freshet,  the  strean^ 
broke  over  one  of  its  banks,  carrying  a  part  of  it  away,  it  was 
held  that  the  owner  might  replace  the  bank  with  a  dam,  pro- 
vided he  did  not  build  higher  than  the  original  bank,  or  other- 
wise cause  the  water  to  flow  differently  from  the  natural  flow: 
Pierce  v.  Kinney,  59  Barb.  56.  *'  It  is  well  settled  that  every 
person  through  whose  land  a  stream  of  water  flows  may  con- 
struct embankments  and  other  guards  on  the  bank  to  prevent 
the  stream  washing  the  bank  away  and  overflowing  and  injuring 
his  land.  But  in  doing  this,  he  must  be  careful  so  to  construct 
them  as  not  to  throw  the  water  upon  his  neighbor's  lands 
where  it  would  not  otherwise  go  in  ordinary  floods.  If  he 
does,  he  will  be  liable  for  the  injury":  Wallace  v.  Drew,  59 
Barb.  413.  There  is  no  distinction  in  principle  or  authority 
between  obstructing  the  flow  of  a  stream  at  its  ordinary  level 
and  in  time  of  flood:  Burwell  v.  Hohson,  12  Gratt.  322;  65  Am. 
Dec.  247.  This  case  is  in  point,  and  holds  the  defendant  lia- 
ble. Another  case  in  point  is  Crawford  v.  Rambo,  44  Ohio  St. 
279,  holding  that  flood  water  is  not  surface  water,  and  that 
interference  therewith  gives  a  right  of  action.  So  Byrne  v. 
Minneapolis  etc.  R'y  Co.,  38  Minn.  212,  8  Am.  St.  Rep.  668, 
holds  that  overflow  in  times  of  high  water  is  not  surface  water, 
and  the  railroad  is  liable  for  obstruction  of  such  water  by  an 
embankment  erected  on  its  own  land.  See  also  ^at*  v.  Min^ 
nesota  Val.  R.  R.  Co.,  13  Minn.  442,  where  the  railroad  made 
an  extensive  excavation  on  its  own  land,  into  which  overflow 
waters  from  the  Mississippi  River  entered,  to  the  damage  of 
an   adjoining   owner.     The   railroad  was   liable.     Qerrish  v. 
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Clough,  48  N.  H.  9, 97  Am.  Dec.  561,  2  Am.  Rep.  165,  and  notes, 
and  Tuthill  v.  Scott,  43  Vt.  525,  5  Am.  Rep.  301,  seem  not  to 
involve  the  question  as  to  the  action  of  the  water  in  times  of 
flood,  but  are  adverse  to  defendant  as  far  as  they  go.  In  Car- 
riger  v.  East  Tenn.  etc.  R.  R.  Co.,  7  Lea,  388,  the  railroad  em- 
bankment did  not  affect  the  usual  flow  of  the  streams,  but 
obstructed  the  flood  channel,  and  threw  the  excessive  waters 
upon  the  plaintiff's  lands.  This  same  defendant  contended 
that  they  were  surface  waters,  which  it  had  a  right  to  obstruct. 
The  trial  court  gave  judgment  for  the  defendant,  holding  "  that 
the  overflow  in  question  resulted  from  accumulations  of  sur- 
face water  caused  by  extraordinary  rains,  and  that  the  law 
relating  to  surface  water,  and  not  that  of  running  streams, 
governs  the  case."  The  supreme  court  said:  "The  question 
to  be  determined  is,  Is  this  such  surface  water  as  to  relieve 
the  defendant?  ....  The  springs  and  their  branches  are 
never-failing,  and  flow  off  in  a  northward  direction  toward  the 
farm  of  plaintiff.  In  ordinary  times,  they  find  outlets  through 
the  caverns  or  sinks  in  the  earth;  in  extraordinary  times, 
their  volumes  are  too  great  for  the  usual  place  of  discharge. 
These  springs  and  branches  are  sometimes  large,  and  some- 
times small;  still  they  are  the  same  springs  and  branches,  re- 
4juiring,  as  all  running  streams  do,  sometimes  less  and  at 
other  times  more  surface  for  their  escape If  the  em- 
bankment had  been  erected  in  a  valley  near  a  low  bank  of 
the  river,  which  overflowed  at  high  tide,  but  escaped  in  one 
passage,  so  as  not  to  materially  injure  adjoining  lands,  but  if 
obstructed  by  the  embankment,  would  overflow  and  damage, 
as  in  this  case,  we  think  it  would  not  be  insisted  that  it  was 
not  obligatory  on  the  defendant  to  build  a  culvert  to  prevent 
damage  that  must  certainly  come  with  the  high  tide.  Is  there 
A  difference  in  reason  as  to  the  case  put  and  the  one  at  bar? 
We  think  not.  While  they  may  not  be  so  frequent,  the  over- 
flows from  the  branches  are  as  certain  as  those  from  the  river; 
one  is  as  certainly  a  constant  running  stream  as  the  other. 
....  It  is  no  defense  for  it  to  say  that  it  was  only  in  ex- 
traordinary times  the  injuries  now  complained  of  could  result. 
The  rises  in  the  waters  had  for  all  time  occurred  at  intervals 
before  the  building  of  the  road,  and  it  was  to  be  conclusively 
presumed  that  they  would  occur  afterwards  from  similar 
causes."  The  court  entered  judgment  for  the  plaintiff.  This 
is  a  stronger  case  than  the  one  now  to  be  decided.  Counsel 
ibr  defendant  ably  and  strenuously  insist  that  the  common, 
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and  not  the  civil,  law  be  applied  to  this  case.  The  above  au- 
thorities prove  that  the  common  law  does  not  regard  the  waters 
here  complained  of  as  mere  surface  water,  but  as  a  part  of  the 
river.  The  civil  law  might  be  more  favorable  to  the  defend- 
ant's case;  for  it  seems  to  regard  the  flood  waters  of  a  river  as 
a  common  enemy,  against  which  each  riparian  owner  may 
build  defenses  with  impunity:  Mailhot  v.  Pugh,  30  La.  Ann. 
1359,  citing  authorities. 

The  defendant  also  claims  that  the  question  is  settled  by  an 
act  of  the  legislature,  and  cites  section  2232  of  the  code.  That 
section  says:  "All  persons  owning,  or  who  may  hereafter  own, 
lands  on  any  watercourses  in  this  state  are  authorized  and 
empowered  to  ditch  and  embank  their  lands,  so  as  to  protect 
the  same  from  freshets  and  overflows  in  said  watercourses; 
provided  always,  that  the  said  ditching  and  embanking  does 
not  divert  said  watercourse  from  its  ordinary  channel,  but 
nothing  shall  be  so  construed  as  to  prevent  the  owners  of  land 
from  diverting  unnavigable  watercourses  through  their  own 
lands."  This  contention  may  be  answered  in  three  ways: 
1.  The  declaration  in  this  case  distinctly  alleges  that  the 
defendant  did  divert  the  river  from  its  ordinary  channel,  for 
which  act  the  statute  afi"ords  no  shadow  of  protection.  2. 
The  allegations  of  the  declaration  do  not  show  that  defendant 
embanked  its  land  "  so  as  to  protect  the  same,"  but  constructed 
an  embankment  on  which  to  lay  its  track,  without  regard  to 
any  consequences  of  benefit  or  injury  to  the  contiguous  country. 
3.  The  construction  long  ago  and  repeatedly  put  by  this  court 
on  the  last  part  of  the  section,  which  says  "  nothing  shall  be 
80  construed  as  to  prevent  the  owners  of  land  from  diverting 
unnavigable  watercourses  through  their  own  lands,"  necessi- 
tates the  conclusion  that  this  whole  statute  is  not  alterative, 
but  only  declaratory  of  the  common  law.  In  other  words,  the 
legislature  did  not  intend  to  give  riparian  owners  the  privilege 
of  ditching  or  embanking  their  lands,  or  of  diverting  unnavi- 
gable watercourses,  so  as  to  injure  neighboring  proprietors, 
without  liability  therefor.  Indeed,  the  power  of  the  legislature 
so  to  alter  the  common  law  is  expressly  denied  in  Persona  v. 
Hill,  33  Ga.  Supp.  143.  And  in  Cheeves  v.  Danielly,  80  Qa.  118, 
the  same  view  is  taken  as  to  the  intention  of  the  legislature  in 
passing  this  act.  It  is  true,  these  cases  deal  with  the  diversion 
of  an  unnavigable  stream,  but  it  would  be  absurd  to  impute 
to  the  legislature  two  conflicting  intentions  in  the  same  act. 
And  the  ground  taken  in  Persons  v.  Hill^  33  Ga.  Supp.  143,  will 
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equally  well  support  the  same  rule  of  construction  as  to  the 
other  branch  of  the  statute.  The  facts  in  Persona  v.  Hill,  33 
Ga.  Supp.  143,  require  notice.  The  owners  were  on  the  same 
side  of  the  Flint  River,  into  which  Beaver  Creek  emptied  after 
passing  through  the  defendant's  land.  By  mutual  agreement 
between  the  upper  owner  (plaintiff)  and  the  lower  owner 
(defendant),  the  expense  being  also  shared,  an  embankment 
was  erected  along  the  river  to  keep  back  the  flood-waters 
which,  from  the  facts  of  the  case,  seemed  to  have  this  course, 
that  is  to  say,  coming  out  on  plaintiff's  land,  they  flowed 
across  the  same  and  over  defendant's  land  into  the  creek  by 
which  they  would  empty  back  into  the  river.  The  embank- 
ment not  being  kept  up  according  to  the  agreement,  defend- 
ant proposed  to  protect  himself  by  diverting  the  creek  through 
a  canal  on  his  own  land  to  the  river  and  building  an  embank- 
ment along  his  side  of  the  canal.  This  canal  would  make  an 
opening  through  the  high  bank  of  the  river,  and  with  the  em- 
bankment, would  allow  and  cause  the  high  waters  to  back  up 
on  plaintifif 's  land.  This  court  granted  an  injunction  against 
the  construction  of  the  canal,  but  allowed  the  defendant  to 
continue  the  embankment.  One  great  difi'erence  from  the 
present  case  might  be  found  in  the  agreement  for  considera- 
tion to  have  the  common  protection  of  the  first  embankment: 
See  Savannah  etc.  R'y  v.  Lawton,  75  Ga.  192.  But  at  any  rate, 
the  decision  does  not  contemplate  that  defendant's  individual 
embankment"  would  injure  the  plaintifi''8  land,  such  an  infer- 
ence being  inconsistent  with  the  plain  language  of  the  opinion 
on  page  147. 

There  is  another  section  of  the  code,  not  cited  or  discussed 
in  the  argument,  which  deserves  mention  in  this  connection: 
"  No  person  shall  be  permitted  to  make  or  keep  up  any  dam 
to  stop  the  natural  course  of  any  water,  so  as  to  overflow  the 
lands  of  any  other  person,  without  his  consent,  nor  shall  any 
person  stop  or  prevent  any  water  from  running  oflf  of  any  per- 
son's field,  whereby  such  person  may  be  prevented  from  plant- 
ing in  season,  or  receive  any  other  injury  thereby,  nor  so  as  to 
turn  the  natural  course  of  any  water  from  one  channel  or 
swamp  to  another,  to  the  prejudice  of  any  person  ":  Code,  sec. 
1607.  This  statute  was  passed  September  29,  1773,  and  ap- 
parently revived  by  the  act  of  February  25,  1784  (Marbury 
and  Crawford's  Digest,  404),  being  recognized  by  subsequent 
amendments,  and  by  the  codes:  Acts  1855-56,  p.  12;  Acta 
1865-66,  p.  27.     It  is  put  in  the  code  under  the  head  *'  Culti- 
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vation  of  Rice,"  but  from  reading  the  original  act  (Marbury  and 
Crawford's  Digest,  178),  it  is  by  no  means  clear  that  it  was 
intended  to  apply  only  on  rice  farms.  Neither  the  title  nor 
the  body  of  the  act  contains  the  slightest  intimation  to  that 
effect.  Its  terms  are  as  broad  and  general  as  they  well  could 
be.  The  preamble,  it  is  true,  in  stating  the  mischiefs  to  be 
remedied,  describes  such  as  probably  were  common  in  the 
localities  where  rice  was  cultivated,  though  even  here  there  is 
no  distinct  allusion  to  rice  culture.  These  mischiefs  may,  as 
a  matter  of  history,  having  occasioned  the  enactment  of  the 
statute.  But  might  not  the  legislature  have  deemed  it  wise  to 
pass  a  general  law,  applicable  in  all  portions  of  the  state  where 
similar  mischiefs  were  likely  to  happen  ?  It  is  not  inconsis- 
tent with  the  purpose  of  an  act  for  curing  a  special  class  of 
mischiefs  to  provide  therein  a  remedy  at  the  same  time  for  all 
mischiefs  of  that  genus.  On  the  contrary,  that  would  be  a 
highly  proper  mode  of  legislation.  If  the  preamble  is  not  to 
be  given  a  controlling  and  restrictive  effect,  this  act  alone 
would  completely  and  effectually  dispose  of  the  present  case, 
as  the  declaration  alleges  acts  by  the  defendant  which  violate 
'the  law  in  question  if  it  was  intended  to  have  a  general  appli- 
cation. But  since  it  is  unnecessary  for  the  purposes  of  this  case 
to  measure  the  extent  of  this  statute,  the  question  is  not  de- 
cided, especially  as  it  deserves  more  argument  and  considera- 
tion. 

It  was  urged  in  the  argument  that  the  law  ought  to  encour- 
age the  reclaiming  and  improvement  of  lands  which  are  sub- 
ject to  injury  from  the  natural  action  of  floods  and  surface 
water;  and  it  is  surprising  to  find  this  argument  unquestion- 
ably relied  upon  in  many  cases  which  are  supposed  to  follow 
the  common  law  of  surface  water.  The  error  therein  is  easily 
exposed;  for  to  the  same  extent  as  the  land  of  an  adjoining 
owner  is  damaged  by  the  improvement  on  the  defendant's  land, 
80  far  exactly  is  the  development  of  the  damaged  land  set 
back  and  retarded.  The  defendant  might  bring  his  land  to 
perfection  for  his  uses,  and  then  have  all  that  good  work  ruined 
by  the  first  measures  of  improvement  adopted  by  his  less  pro- 
gressive neighbor.  The  rule  contended  for  by  the  defendant 
would  be  a  poor  encouragement  to  painstaking  labor  engaged 
in  reclaiming  unprofitable  land.  Every  one  is  charged  with 
notice  of  nature's  operations,  but  who  can  tell  when  a  man  will 
build  his  bulwarks  against  the  flood  ?  There  is  no  public 
policy  to  allow  one  land-owner  to  improve  his  condition  at  the 
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cost  of  his  neighbor;  but  the  improver  must,  at  his  peril,  see 
to  it  that  the  benefit  to  himself  is  large  enough  to  pay  both 
him  and  his  neighbor's  damage,  if  any.  The  law  does  not 
look  to  the  interest  of  one  individual,  but  recognizes  and  en- 
forces the  duties  implied  in  his  relation  to  others.  Of  course, 
for  these  principles  to  apply,  there  must  be,  as  in  this  case,  an 
invasion  of  some  tangible  right:  Peel  v.  City  of  Atlanta^  85  Ga. 
138.  And  it  must  not  be  understood  that  this  discussion  rules 
anything  beyond  the  questions  contained  in  this  particular 
case.  Undoubtedly  there  is  a  class  of  rare  cases  not  within 
the  general  rule,  as  indicated  by  the  eloquent  language  of 
Agnew,  J.,  in  Pittsburg  etc.  R'y  Co.  v.  Oilleland,  56  Pa.  St.  452, 
94  Am.  Dec.  97,  where  he  says:  "  There  is  therefore  no  liabil- 
ity for  extraordinary  floods,  those  unexpected  visitations  whose 
comings  are  not  foreshadowed  by  the  usual  course  of  nature, 
and  must  be  laid  to  the  account  of  Providence,  whose  dealings, 
though  they  may  afflict,  wrong  no  one."  But  such  is  not  the 
case  made  by  this  declaration. 

For  the  foregoing  reasons,  it  is  evident  that  the  court  erred 
in  sustaining  the  demurrer  to  the  declaration. 

Judgment  reversed.  

Watercourses  —  Liability  op  Land-owneb  for  Tttrnino  Water  on 
Land  of  Adjacent  Proprietor.  —  A  ripariaa  owner  has  no  right,  by  meana 
of  a  dam,  to  collect  water  and  discharge  it  upon  the  land  of  an  adjacent  owner, 
to  his  injury:  McKee  v.  Delaware  etc.  Canal  Co.,  125  N.  Y.  353;  21  Am.  St. 
Rep.  740.  If,  during  freshets,  large  quantities  of  water  are  collected  and 
forced  into  a  well-defined  channel,  a  railroad  company  maintaining  an  em- 
bankment there  must  provide  a  suitable  culvert  for  its  outlet:  Rowe  v.  St. 
Paul  etc.  R'y  Co.,  41  Minn.  384;  16  Am.  St.  Rep.  706,  and  note.  Every  man 
has  a  right  to  protect  his  land,  but  in  doing  so  he  must  not  injure  his  neigh- 
bor; so  if  one  diverts  a  watercourse  so  as  to  injure  his  neighbor,  he  will  be 
liable  therefor:  Cheeves  v.  Daniels,  80  Ga.  115;  Mississippi  etc  R.  R.  Co.  v, 
Archibald,  67  Miss.  38;  Sullens  v.  Chicago  etc.  R'y  Co.,  74  Iowa.  659;  7  Am. 
St.  Rep.  501,  and  note. 

Watercourses  —  Surface  Waters  —  What  Constitute.  —  Water  which 
overflowed  from  the  main  stream  some  distance  above  an  embankment  ceases 
to  be  surface  water  when  turned  back  into  the  stream  by  such  embankment: 
fiullen$  y.  Cfacago  etc  R'y  Co.,  74  Iowa,  659;  7  Am.  St.  Bep.  601;  note  to 
Byrm  ▼.  Minneapolit  etc  R'y  Co.,  8  Am.  St  Rep.  671. 
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Teleoraph  Companies  —  Duty  to  Accept  and  Transmit  All  Lawfui, 
Messages.  —  Any  dispatch  which  a  telegraph  company  can  lawfully 
transmit  by  its  own  choice  it  must  transmit  and  deliver,  and  it  cannot 
reject  any  dispatch  on  account  of  its  subject-matter,  unless  by  sending  it 
the  company  would  or  might  subject  itself  or  its  servants  either  to  iu< 
dictment  or  civil  action. 

Telegraph  Companies  —  Liability  fob  Delay  in  Delivery  op  Messaob 
Relating  to  "Fdturbs."  —  A  telegraph  company  cannot  escape  its  lia- 
bility for  negligent  delay  in  delivering  a  message  received  for  transmis- 
sion and  paid  for,  on  the  ground  that  it  relates  to  a  sale  of  "  futures," 
unless  it  is  made  a  crime  or  tort  to  speculate  in  "  futures,"  or  would  sub- 
ject the  company  to  indictment  or  civil  action  to  receive  and  transmit 
a  message  in  relation  thereto. 

Telegraph  Companies  —  Duty  to  Transmit  and  Deliver  Messages  Re- 
latino  to  "Futures." — It  is  not  illegal  for  telegraph  companies  to 
receive  and  transmit  messages  relating  to  speculative  transactions  in 
"  futures,"  when  that  class  of  business  has  not  been  made  penal  by  stat* 
ute;  and  when  messages  of  that  nature  are  offered  and  paid  for,  they  must 
accept,  transmit,  and  promptly  deliver  them,  although  the  damages  for 
faihire  to  correctly  transmit  and  promptly  deliver  them  cannot  be  meas* 
ured  by  the  result  of  such  speculative  dealings. 

Hardeman,  Davis,  and  Turnery  and  W.  0.  Winslow,  for  the 
plaintiff. 

Gustin,  Querry,  and  Hall,  for  the  defendant. 

Bleckley,  C.  J.  That  the  United  States  mail  might  law- 
fully carry  either  a  sealed  letter  or  an  open  circular  from  Fort 
Valley  to  Macon,  though  the  contents  of  the  document  related 
to  the  purchase  and  sale  of  futures,  is  certain.  Equally  cer- 
tain is  it  that  a  common  carrier  between  these  points  might 
innocently  transport  a  passenger  whose  known  business  was 
to  make  a  trip  for  the  exclusive  purpose  of  buying  or  selling 
futures,  or  might  carry  and  deliver  a  bundle  of  stationery  in- 
tended by  the  consignee  for  use  in  his  business  as  a  dealer  in 
futures.  In  each  of  these  cases,  the  object  sought  to  be  sub- 
served by  the  writer,  the  passenger,  or  the  consignee  would 
simply  be  irrelevant.  To  consider  it  would  be  to  introduce 
moral  distinctions  not  pertinent  to  the  function  which  the 
mail  or  the  carrier  was  designed  to  perform.  In  like  manner, 
under  the  statute  on  which  the  present  action  is  founded,  the 
moral  purpose  of  a  telegram  is  immaterial,  provided  it  is  not 
designed  to  prompt  or  promote  the  commission  of  a  crime  or 
a  tort.  Telegraph  companies,  like  common  carriers,  are  vol- 
untary servants  of  the  general  public.     They  exercise  a  public 
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employment,  and  offer  themselves  for  the  transaction  of  busi- 
ness in  behalf  of  every  person  who  seeks  to  engage  their  skill 
and  their  special  facilities  for  a  peculiar  class  of  work.  Their 
relation  to  the  public  imposes  upon  them  the  duty  of  under- 
taking as  well  as  the  duty  of  performing,  and  the  violation  of 
either  duty  is  a  misfeasance,  a  tort.  It  is  the  equivalent,  there- 
fore, of  an  afl&rmative  interference  by  a  mere  private  person 
to  hinder  or  obstruct  communication.  For  one  of  these  com- 
panies not  to  receive  or  not  to  transmit  and  deliver  a  dispatch 
when  it  ought  to  do  so  is  more  than  a  refusal  to  contract  or 
than  the  breach  of  a  contract;  it  is  a  wrong  as  pronounced  as 
would  be  that  of  a  person  who  should  forcibly  exclude  another 
from  the  telegraph  office,  and  prevent  him  from  handing  in  a 
dispatch  which  he  desired  to  lodge  for  transmission.  In  deal- 
ing with  the  wrong  as  such,  the  element  of  contract  is  not  in- 
volved. Why  should  this  company  not  have  transmitted  and 
delivered  the  reply  which  the  plaintiff  sent  to  his  correspond- 
ent in  answer  to  a  dispatch  from  the  latter  which  the  company 
had  brought  to  him  by  telegraph  ?  The  dispatch  was,  "  Shall 
I  draw  for  more  bonus?  Answer  quick."  The  reply  was,  "  If 
necessary,  draw  for  more  bonus."  It  is  admitted  that  the  sub- 
ject of  this  correspondence  was  a  transaction  in  futures,  a 
species  of  gambling  of  the  worst  description,  and  it  is  on  this 
ground  that  the  failure  of  the  company  is  sought  to  be  justified. 
But  the  statute  which  we  are  considering  makes  by  its  letter  no 
exception;  it  declares  that  every  company  of  this  description 
"shall,  during  the  usual  office  hours, receive  dispatches,  whether 
from  other  telegraphic  lines  or  from  individuals,  and  on  pay- 
ment or  tender  of  the  usual  charge,  according  to  the  regula- 
tions of  such  company,  shall  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and  with  due  diligence,  under 
penalty  of  one  hundred  dollars,"  etc.:  Acts  1887,  p.  111.  In 
construing  and  administering  the  statute,  what  exceptions  can 
the  courts  make  by  implication?  Doubtless,  a  dispatch  to  be 
entitled  to  transmission  must  be  free  from  open  indecency  or 
profanity,  and  perhaps  other  vices  of  language  might  condemn 
it;  but  supposing  it  to  be  proper  in  tone  and  expression,  we 
Bhould  say  that  the  company  would  have  no  concern  with  its 
import  unless  it  sought  to  subserve  either  crime  or  tort.  If  it 
disclosed  either  of  these  objects,  it  seems  to  us  that  the  com- 
pany, for  its  own  protection,  might  and  should  refuse  to  handle 
it.  It  would  be  unreasonable  to  suppose  that  the  legislature 
intended  telegraph  companies  to  aid  in  the  perpetration  of 
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crimes  or  actionable  wrongs,  for  this  would  be  to  constrain 
them  to  do  by  legislative  mandate  what  they  would  have  no 
right  to  do  by  their  own  choice.  But,  on  the  other  hand,  any 
dispatch  which  a  company  could  lawfully  transmit  by  its  own 
choice  the  statute  obliges  it  to  transmit  and  deliver.  The 
power  of  voluntary  selection  is  denied,  for  every  company  is 
required  to  transmit  and  deliver  "  with  impartiality  and  good 
faith."  A  dispatch  cannot  be  rejected  on  account  of  its  sub- 
ject-matter, unless,  by  sending  it,  the  company  would  or  might 
subject  itself  or  its  servants  either  to  indictment  or  a  civil  ac- 
tion. This  is  a  rational  test,  and  one  that  may  fairly  be  pre- 
sumed to  coincide  with  legislative  intention.  If,  before  the 
statute  was  enacted,  a  telegraph  company  could,  at  its  own 
will,  serve  one  customer  and  decline  to  serve  another,  the  dis- 
patches of  the  two  being  exactly  similar,  this  option  no  longer 
exists.  All  customers  are  now  to  be  treated  alike.  If  one  can 
correspond  by  telegraph  touching  his  speculations  in  futures, 
all  may  do  so.  There  can  be  no  discrimination,  no  favoritism. 
The  company  cannot  waive  morality  for  one,  and  stand  on  it 
against  another.  Now,  in  this  state  it  is  neither  a  crime  nor 
a  tort  to  speculate  in  futures.  It  is  gross  immorality,  and  con- 
flicts with  public  policy,  but  it  is  not  indictable  nor  actionable. 
On  the  contrary,  by  a  recent  statute,  dealers  are  recognized  and 
tolerated  on  condition  of  registering  themselves  and  paying  a 
fixed  tax:  Acts  1888,  p.  22.  It  was  certainly  the  legal  right 
of  the  company  to  transmit  and  deliver  the  dispatch  sent 
by  the  plaintifiF  if  it  had  elected  to  do  so.  It  would  have 
incurred  no  penalty,  subjected  itself  to  no  action  or  indict- 
ment. Moreover,  it  actually  undertook  to  do  it,  and  received 
pay  for  the  service.  And  it  had  already  transmitted  and  de- 
livered the  dispatch  to  which  this  was  a  reply.  Why  serve 
one  of  the  parties  and  not  the  other?  But  we  hold  that  it  was 
bound  to  serve  both,  for  the  reason  that  the  law  leaves  it  free 
to  serve  them.  Where  there  is  such  a  statute  as  we  are  con- 
struing, it  cannot  be  a  matter  of  option  to  obey  or  disobey. 
On  the  contrary,  unless  some  other  law  forbids  what  the  letter 
of  the  statute  commands,  the  letter  must  prevail.  In  adjudi- 
cating upon  a  like  statute,  the  supreme  court  of  Indiana,  in 
Western  Union  Tel.  Co.  v.  Ferguson,  57  Ind.  495,  held  that  the 
company,  when  sued  for  the  penalty  incurred  by  failing  and 
refusing  to  transmit  a  dispatch  expressed  in  these  terms, 
"  Send  me  four  girls,  on  first  train  to  Francisville,  to  tend 
fair,"  could  not  defend  by  setting  up  that  the  dispatch  was 
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ambiguous,  and  that,  on  account  of  certain  extrinsic  facts,  the 
company  had  reasonable  cause  to  believe,  and  did  believe,  that 
the  girls  wanted  were  prostitutes,  and  that  the  object  of  the 
message  was  to  draw  prostitutes  to  the  fair.  It  seems  to  us 
that  this  decision  was  correct.  It  did  not  appear  that  the 
company  or  its  servants  would  have  been  subject  either  to  in- 
dictment or  to  action  if  the  girls  called  for  had  been  sent  and 
had  attended  the  fair.  When  a  dispatch  is  ambiguous,  the 
law  would  give  the  benefit  of  the  ambiguity  to  the  company  in 
dealing  with  it  either  civilly  or  criminally  for  transmitting  the 
dispatch,  and  hence,  it  would  be  the  duty  of  the  company,  in 
deciding  whether  to  transmit  or  not,  to  give  the  benefit  of  the 
doubt  to  the  sender.  On  no  other  rule  would  it  be  practicable 
for  telegraph  companies  to  perform  their  legitimate  functions 
as  servants  of  the  general  public.  They  could  not  wait  to 
question  and  investigate  the  motives  of  those  who  offer  ambig- 
uous dispatches  for  transmission.  Indeed,  in  this  state,  they 
are  required,  by  the  same  statute  we  are  now  discussing,  to  for- 
ward dispatches  written  in  cipher,  and  this  enables  the  sender 
not  only  to  conceal  his  motives  partially,  but  to  conceal  them 
altogether.  This  may  serve  to  suggest  how  little  the  company 
is  concerned  with  unlawful  or  improper  motives,  unless  they 
are  plainly  disclosed  on  the  face  of  the  dispatch. 

The  cases  of  Bryant  v.  Western  Union  Tel.  Co.,  17  Fed.  Rep.  . 
825,  and  Smith  v.  Western  Union  Tel.  Co.,  84  Ky.  664,  were  not 
ruled  upon  any  statute,  but  upon  principles  of  general  law. 
Doubtless  it  is  true  that  a  telegraph  company  is  not  bound, 
even  when  it  contracts  to  do  so,  to  furnish  to  "  bucket  shops  " 
reports  of  the  market  prices  of  stocks  and  provisions,  nor  to 
allow  "tickers"  for  the  purpose  to  remain  in  the  offices  of  these 
immoral  establishments.  But  were  the  supplying  of  market 
reports  and  "tickers"  for  all  applicants,  "with  impartiality 
and  good  faith,"  enjoined  by  statute,  a  different  question,  and 
one  more  germane  to  the  present  case,  might  arise.  The  Sun- 
day messages  adjudicated  upon  in  some  of  the  cases  are  also 
without  relevancy,  for  the  statute  does  not  purport  to  prescribe 
duties,  except  as  to  dispatches  offered  "  during  the  usual  office 
hours,"  meaning,  of  course,  legal  office  hours.  So  far  as  we 
are  aware,  no  decision  of  any  court  is  to  be  found  which  holds 
it  illegal  for  a  telegraph  company  to  receive  and  transmit  mes- 
sages relating  to  speculative  transactions  in  futures,  where 
that  class  of  business  has  not  been  made  penal  by  statute. 
That  damages  for  the  breach  of  a  contract  to  correctly  trans- 
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mit  a  message  of  that  nature  cannot  be  measured  by  the  re- 
sults of  such  dealings  was  decided  in  Cothranv.  Western  Union 
Tel.  Co.,  83  Ga.  25,  but  there  is  no  suggestion  in  that  decision 
that  the  broken  contract  was  unlawful.  On  the  contrary,  this 
language  will  be  found  in  the  opinion:  "We  think  this  stan- 
dard cannot  be  invoked,  for  the  reason  that  contracts  relating 
to  '  futures '  are  illegal,  and  we  see  not  how  an  illegal  contract 
can  be  called  in  to  measure  the  damages  sustained  by  reason 
of  the  breach  of  a  legal  contract."  There  may  be  strong  rea- 
sons of  public  policy  why  legislation  ought  to  prohibit  all  deal- 
ings in  futures  and  all  communication  by  telegraph  tending 
to  foster  or  facilitate  such  dealings,  but  in  the  present  state  of 
the  law,  no  matter  how  reluctant  telegraph  companies  may  be 
to  transmit  and  deliver  messages  of  this  class,  especially  if  their 
reluctance  arises  after  they  have  accepted  pay  for  doing  it,  they 
have  no  option  but  to  perform  the  service  or  pay  the  penalty. 
Judgment  reversed.  

TeLEQRAPH  CoStPANIBS  —  DtTTT  TO  AOCBPT  AND  TRANSMIT  MbsSAOES. — 
A  telegraph  company  cannot  be  required  to  commanicate  a  message  which  is 
to  furnish  the  means  of  carrying  on  an  illegal  business:  Smith  v.  Western 
Union  Tel.  Co.,  84  Ky.  664.  Telegraph  companies  are  public  servants,  and 
are  bound  to  act  whenever  called  upon,  their  charges  being  paid  or  tendered: 
Western  Onion  Tel.  Co.  v.  Dubois,  128  111.  248;  15  Am.  St  Rep.  109;  Fowler 
V.  Western  Union  Tel  Co.,  80  Me.  381;  6  Am.  St.  Rep.  211;  note  to  WeaUm 
Union  Tel.  Co.  v.  BlancJiard,  45  Am,  Rep.  487;  note  to  Birney  v.  Printing 
TtL  Oo.»  81  Am.  Dec.  613. 


Gresham  v.  Equitable  Aooident  Insuranob  Co. 

[87  QbOBGIA,  497.] 

AoonjBNT  Insubanot — Fighting  —  Construction  or  Policy.  —  When  the 
death  of  the  insured  is  caused  by  a  gunshot  wound  inflicted  by  another, 
and  is  the  direct  result  of  a  mutual  encounter  or  combat,  voluntarily 
entered  into  by  them,  no  recovery  can  be  had  under  a  policy  of  accident 
insurance  excepting  the  company  issuing  it  from  liability  for  death  or 
injury  caused  by  fighting.  In  such  case  it  is  immaterial  whether  the 
slayer  was  sane  or  insane. 

Broyles  and  SonSj  J.  D.  Cunningham,  and  J.  A.  Auatinf  for 
the  plaintiff. 

Candler  and  Thomson,  for  the  defendant. 

Bleckley,  C.  J.     The  policy  covered   bodily  injuries   in- 
flicted  by  external,  violent,  and    accidental    means.     It  ex- 
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cepted,  however,  various  classes  of  accidental  injuries  which 
might  be  embraced  in  these  general  terms,  among  them  those 
caused  by  dueling,  fighting,  wrestling,  etc.;  and  those  hap- 
pening in  consequence  of  voluntary  exposure  to  unnecessary 
danger,  hazard,  or  perilous  adventure,  or  while  engaged  in,  or 
in  consequence  of,  any  unlawful  act;  and  all  injuries  the  re- 
sult of  design,  either  on  the  part  of  the  claimant  or  any  other 
person.  It  may  be  conceded  that  the  homicide  was  acciden- 
tal within  the  meaning  of  the  policy  as  such  policies  have 
generally  been  construed  by  the  courts:  Ripley  v.  Railway 
Passenger  Assurance  Co.,  2  Bigelow's  Life  and  Accident  Cases, 
738;  Hutchcraft  v.  Travelers  Ins,  Co.,  87  Ky.  300;  12  Am.  St. 
Rep.  484;  Phelan  v.  Travelers  Ins.  Co.,  38  Mo.  App.  640;  Rich- 
ards v.  Travelers  Ins.  Co.,  89  Cal.  170;  23  Am.  St.  Rep.  455; 
Supreme  Council  v.  Garrigus,  104  Ind.  133;  54  Am.  Rep.  298; 
notes  to  Paul  v.  Travelers  Ins.  Co.,  8  Am.  St.  Rep.  763;  Bliss  on 
Life  Insurance,  sees.  396, 397;  5  Lawson's  Rights,  Remedies,  and 
Practice,  sees.  2140  et  seq. ;  1  Am.  and  Eng.  Ency.  of  Law,  87 
et  seq.;  7  Am.  Law  Rev.  585;  same  article,  8  Alb.  L.  J.  85.  It 
may  be  conceded,  also,  that  though  the  killing  was  manifestly 
willful  on  the  part  of  the  slayer,  it  was  open  to  question 
whether  it  was  the  result  of  design,  —  that  is,  of  rational  design, 
—  inasmuch  as  there  was  some  evidence  tending  to  show  that 
the  slayer  might  have  been  insane.  It  may  likewise  be  con- 
ceded that  had  the  case  turned  alone  on  the  question  whether, 
at  the  time  the  insured  was  shot,  he  was  engaged  in  an  unlaw- 
ful act,  there  was  some  evidence  for  consideration  by  the  jury. 
The  evidence  as  a  whole  might  warrant  a  negative  finding  on 
this  point,  according  to  some  of  the  authorities,  though  not  so, 
perhaps,  according  to  the  spirit  of  others:  Cluff  v.  Mutual  Ben, 
L.  Ins.  Co.,  13  Allen,  308;  Bradley  v.  Mutual  Ben.  L.  Ins.  Co., 
45  N.  Y.  422;  6  Am.  Rep.  115;  Harper  v.  Phoenix  Ins.  Co.,  19 
Mo.  506;  Travelers  Ins.  Co.  v.  Seaver,  19  Wall.  532;  Bloom  v. 
Franklin  Ins.  Co.,  97  Ind.  478;  49  Am.  Rep.  469.  But  if  the 
view  we  entertain  of  the  law  is  correct,  the  matter  on  which, 
after  close  study,  there  could  be  no  two  opinions,  no  reasonable 
doubt  in  impartial  and  intelligent  minds,  is,  that  the  injury 
which  resulted  in  death  was  caused  by  fighting.  Shooting 
caused  the  injury,  and  fighting  caused  the  shooting.  The 
cause  of  the  cause  was  the  real  cause  of  the  event.  Fighting 
may  cause  death  by  causing  a  contemporaneous  act  which 
causes  death.  In  such  case  the  first  causal  agency  is  not  too 
remote,  though  the  event  be  related  to  it  only  in  the  second 
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degree  of  lineal  descent.  It  is  not  every  fight,  however,  in  or 
from  which  a  mortal  injury  might  be  received  by  the  insured, 
which  could  be  regarded  as  the  cause  of  the  injury  or  of  death 
resulting  therefrom.  A  faultless  and  unwilling  conflict  by  the 
insured,  one  which  he  neither  provoked  nor  invited,  one  which 
he  did  not  accept  when  formally  or  informally  tendered,  one 
in  which  he  was  forced  to  engage  for  self-defense  alone,  and 
from  which  he  withdrew,  or  endeavored  in  good  faith  to  with- 
draw, when  his  defense  was  accomplished,  ought  not  to,  and 
would  not,  be  treated  as  a  causative  fight  on  his  part,  within 
the  meaning  and  intent  of  the  policy,  but  would  be  regarded 
as  right  and  proper  resistance  to  aggressive  or  oflfensive  vio- 
lence. To  protect  his  life  from  destruction  or  his  person  from 
injury  might  be  as  much  a  matter  of  duty  to  the  insurance 
company  as  of  interest  to  himself.  Means  of  resistance  which 
it  would  be  reasonable  for  him  to  employ  for  his  own  safety, 
he  could  not  be  excused  for  neglecting,  if  an  efficient  use  of 
them  were  shown  to  be  within  his  power.  It  would  be  no  ob- 
jection to  their  use  that  they  involved  "  fighting  back  "  in 
order  to  repel  the  violence  of  an  assailant.  The  stipulation 
against  liability  for  injuries  caused  by  fighting  refers  to  vol- 
untary fighting  by  the  insured,  or  involuntary  fighting  brought 
on  wholly  or  partially  by  his  fault  or  temerity,  —  fighting  for 
which  he  is  partly  responsible,  either  as  a  volunteer,  or  as  a 
rash  speaker  or  a  wrong-doer.  It  could  not  be  the  purpose  of 
the  stipulation  to  cut  ofl"  the  right  of  self-defense  by  the  use  of 
force,  — the  right  to  repel  violence  with  violence  of  like  nature. 
The  exercise  of  this  right  might  be  mutually  beneficial  to  both 
of  the  contracting  parties;  and  that  either  of  them  had  any 
purpose  to  restrict  a  fair  and  reasonable  exercise  of  it  is  in 
the  highest  degree  improbable.  In  order  to  attribute  to  the 
insured  anything  caused  by  the  fight,  he  must  have  had  some 
voluntary  agency  in  causing  the  fight  itself.  If  he  had  such 
agency,  if  by  improper  speech  or  voluntary  conduct  he  was  a 
material  factor  in  bringing  on  the  fight,  he  was,  as  between  him- 
self or  his  wife  and  the  insurance  company,  chargeable  with  the 
consequences.  If  the  fight  was  the  cause  of  the  mortal  injury, 
and  he  was  the  cause  of  the  fight,  whether  in  whole  or  in  part, 
he  was,  to  that  extent,  the  cause  of  his  own  death.  If  he  be- 
gat the  fight,  and  the  fight  begat  the  shooting,  and  the  shoot- 
ing begat  the  injury,  he  bore  an  ancestral  relation  to  the  last 
offspring  as  well  as  to  the  first.  At  all  events,  being  father  to 
the  fight,  neither  he  nor  his  wife,  under  the  terms  of  this  pol- 
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icy,  could  profit  by  the  fight  or  by  what  it  brought  forth.  That, 
according  to  the  evidence  in  this  case,  there  was  a  fight,  ad- 
mits of  no  possible  question.  There  was  hostile  contact, 
physical  collision,  an  attempt  by  each  combatant  to  hurt  the 
other;  blows  were  given  by  one,  which  took  effect;  strokes  were 
made  by  the  other,  which  missed  their  aim. 

The  origin  of  the  fight  is  equally  manifest.  It  was  not  born 
of  the  passion  of  one  of  the  parties,  but  of  a  conjunction  of  the 
passions  of  both.  It  proceeded  from  an  altercation  in  which 
each  party  used  rash  and  insulting  language,  language  calcu- 
lated to  excite  anger  and  provoke  conflict.  Both  being  in  the 
same  room,  but  some  distance  —  say  twenty  feet  —  apart,tthe 
other  party  spoke  abusively  of  secret  societies  and  their 
members,  referring  to  them  in  general  terms,  no  particular 
society  or  member  (so  far  as  appears)  being  mentioned.  This 
speech  was  made  in  the  hearing  of  the  insured  and  several 
others,  but  was  not  addressed  to  him.  Some  of  the  others,  who 
were  nearer  to  the  speaker,  remonstrated  with  him  upon  the 
impropriety  of  his  animadversions.  Shortly  afterwards,  as 
the  speaker  was  passing  by  the  insured  on  his  way  out,  the 
latter,  without  rising  from  his  seat,  said  to  him  mildly,  in  a 
tone  of  mortified  resentment:  "  I  heard  all  you  said  about  se- 
cret societies, — that  no  gentlemen  would  belong  to  a  secret 
society."  The  other  answered :  "  Yes,  I  said  it,  and  by  G — d, 
it  is  true.  Do  you  want  to  take  it  up?"  The  insured  replied, 
"Well,  it's  a  lie,"  or  "a  damned  lie,"  adding,  "Yes,  I  do." 
Then  followed  a  blow  from  one  of  them,  probably  the  former, 
and  the  latter  "stumbled  off  his  seat,"  possibly  as  the  result 
of  receiving  the  blow.  They  backed  towards  one  of  the  en- 
trances to  the  room,  several  feet,  and  the  insured  was  stricken 
by  his  antagonist  several  times  with  a  small  walking-cane, 
which  was  broken  over  his  shoulders.  The  insured  struck 
back  with  his  hands  without  effect,  several  of  his  blows  miss- 
ing their  aim.  Then,  while  the  other  maintained  his  position 
close  to  where  the  fight  took  place,  the  insured  moved  back 
ten  or  twelve  feet  to  the  seat  which  he  had  occupied,  and 
looked  for  and  inquired  after  his  hat,  which  had  fallen  or  been 
knocked  from  his  head.  The  other  combatant,  without  chan- 
ging his  position,  then  drew  a  pistol  and  fired  the  fatal  shot. 
Before  anything  above  referred  to  was  said  or  done,  the  par- 
ties were  aware  of  each  other's  presence  in  the  room;  they  had 
spoken  together  in  a  friendly  way,  each  calling  the  other  by 
his  first,  or  christian,  name.     In  substance,  this  is  the  whole 
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Btory  of  the  quarrel,  the  fight,  and  the  homicide,  as  told  by 
the  testimony.  The  first  insult  came  from  the  slayer,  attended 
with  a  challenge  to  fight.  The  question,  "  Do  you  want  to 
take  it  up?  "  propounded  in  anger,  does  not,  according  to  the 
common  understanding  of  it  in  Georgia,  import  a  proposal  to 
debate  or  discuss,  but  a  challenge  to  the  arbitrament  of  force 
or  a  trial  of  the  issue  by  the  personal  prowess  of  the  dispu- 
tants. It  is  the  end,  not  the  beginning,  of  argument.  It  is  no 
less  significant  of  defiance  than  was  the  ceremony  of  throwing 
down  the  glove  as  a  preliminary  to  trial  by  battle.  The  insult 
was  returned  by  the  insured  by  responding  in  words  of  foul  op- 
probrium,—  words  so  irritating  that  gentlemen  rarely  address 
them  to  their  equals,  except  when  they  intend  to  back  them 
with  their  courage;  and  to  make  the  intent  clear  in  this  in- 
stance, the  challenge  was  accepted  in  the  superadded  phrase, 
"Yes,  I  do."  Instantly  active  hostilities  commenced,  each 
party  having  thus  declared  his  willingness  to  champion  his 
side  of  the  trivial  and  needless  quarrel.  Had  not  both  of 
them  acted  with  hot-headed  rashness  in  passing  insults,  there 
would  have  been  no  fight.  Had  the  insured  squarely  objected 
to  fighting  and  tried  to  keep  out  of  it,  there  is  no  reason  to 
suppose  he  would  have  failed  of  success.  Instead  of  so  doing, 
he  provoked  his  adversary  by  giving  him  the  lie,  most  prob- 
ably with  a  profane  prefix  to  the  ofiensive  imputation;  and 
instead  of  pursuing  a  pacific  policy,  he  accepted  what  he  must 
have  understood  as  a  challenge  to  fight.  No  doubt  he  was 
under  the  influence  of  strong  passion,  but  this  is  no  excuse  for 
him  in  the  present  litigation.  The  fighting  was  in  a  public 
place,  —  that  is,  a  place  to  which  a  portion  of  the  public  habitu- 
ally resorted.  It  was  in  a  room  occupied  and  used  as  a  sa- 
loon and  restaurant,  in  the  city  of  Atlanta.  The  fight,  merely 
as  such,  was  a  joint  offense,  and  would  be  classified,  under 
our  code,  as  an  affray:  Code,  sec.  4515. 

This  is  true  notwithstanding  the  evidence  indicates  none  of 
the  blows  dealt  by  the  insured  took  effect,  and  that  the  first 
blow,  as  well  as  all  others  which  reached  their  object,  came 
from  his  antagonist.  In  so  far  as  the  constituents  of  a  fight 
are  concerned,  the  consent  of  both  parties  makes  the  consequent 
violence  of  either  chargeable  to  both.  "We  think  the  judge 
was  in  error  in  saying  there  must  be  mutual  blows  to  consti- 
tute a  mutual  combat.  There  must  be  a  mutual  intent  to 
fight.  But  we  think  if  this  exists,  and  but  one  blow  be 
stricken,  that  the  mutual  combat  exists,  even  though  the  first 
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blow  kills  or  disables  one  of  the  parties":    Tate  v.  State^  46 
Ga.  157,  158  (McCay,  J.).    To  the  like  eflfect  is  a  dictum  by 
Chief  Justice  Pearson  of  North  Carolina,  who  says:  "  Is  it 
necessary  that  both  parties  should  give  and  take  blows?  or  is 
it  suflBcient  that  both   parties  should   voluntarily  put  their 
bodies  in  a  position  to  give  and  take  blows,  and  with  that  in- 
tent?   To  illustrate:   Suppose   Rippy  had   not  been   killed. 
Upon  an  indictment  for  an  affray,  would  he  not  have  been  con- 
victed?   Two  men  go  out  to  fight.     One  is  knocked  down  on 
the  *  first  pass,'  and  that  is  the  end  of  it.     Are  they  not  both 
guilty  of  an  afifray?    That  is,  'a  fight  by  mutual  consent'": 
State  y.  Gladden^  73  N.  C.  155.     We  are  no  less  certain  that 
the  fight  was  a  mutual  combat,  in  the  legal  sense,  than  if  it 
had  been  so  found  by  the  verdict  of  a  jury  under  a  full  and 
proper  charge  from  the  presiding  judge.     And  the  palpable 
truth  that  fighting  caused  the  shooting,  and  therefore  the  in- 
jury, needs  confirmation  by  verdict  just  as  little.     The  evi- 
dence is  all  one  way;  but  one  rational  inference  is  possible. 
The  shooting  is  accounted  for  easily  and  naturally  by  ascrib- 
ing it  to  the  fight.     This  is  the  proper  explanation  of  it, 
whether  it  be  regarded  as  a  part  of  the  fight  proper,  or  as  a 
sequel  to  it.     It  was  certainly  embraced  within  the  res  gestse 
of  the  combat.     It  took  place  on  the  same  stage,  and  within 
the  atmosphere  of  the  antecedent  performance.     The  homicide 
could  well  be  treated  as  the  culmination  of  the  final  scene,  the 
catastrophe  of  the  drama.     At  the  very  least,  it  was  a  bloody 
epilogue,  and  not  an  independent  afterpiece.     Nor  is  it  material 
that  it  was  not  down  on  the  bill,  but  was  wholly  unexpected 
by  one  or  both  of  the  actors.     Rarely,  if  ever,  can  the  inci- 
dents or  the  result  of  a  personal  encounter  be  foreseen.     A 
deadly  weapon  may  make  its  appearance  at  the  last  moment, 
and  a  homicide  be  the  result,  although  the  fight  intended  and 
begun  was  one  with  "  fist  and  scull "  only.     To  fight  at  all  is 
dangerous.    When  the  combative  passions  are  aroused  and 
get  a  taste  of  gratification,  what  momentum  they  will  ac- 
quire, and  to  what  extremes  it  will  carry  them  in  their  lust 
for  more,  is  always  uncertain.     Even  friendly  wrestling  is  a 
door  by   which  anger  and   a  mortal  wound  may   come  in. 
Knowing  the  hazards  attendant  on  physical  competition  and 
contention,  this  insurance  company  declined  to  assume  the 
risk  of  accidental  injury  or  death  caused  by  fighting  or  wres- 
tling.   The  insured  might  fight  if  he  pleased,  but  he  was  not 
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allowed  to  indulge  his  combative  propensities  at  the  expense 
of  the  company;  that  kind  of  indulgence  was  to  be  at  his  own 
risk.  Not  that  the  company  might  not  have  borne  the  risk  for 
him  if  it  had  chosen  to  do  so.  In  the  language  of  Judge  Scott 
in  Harper  v.  Phoenix  Ins.  Co.,  19  Mo.  509:  "  Unless  it  is  other- 
wise stipulated,  the  insurer  takes  the  subject  insured,  with  his 
flesh  and  blood  and  passions;  the  dangers  to  which  the  lives  of 
men  are  exposed  from  sudden  ebullitions  of  feeling  are  a  law- 
ful matter  of  insurance."  But  in  the  policy  before  us  the 
company  has  "otherwise  stipulated."  By  so  doing  it  has 
narrowed  the  range  of  the  policy  over  the  emotions,  so  as  to 
shut  out  all  those  of  a  pugnacious  character.  If  both  com- 
batants contributed  to  bring  on  the  fight,  their  relative  blame 
or  guilt  has  nothing  to  do  with  the  relation  of  cause  and  effect 
between  it  and  the  homicide.  Nor  is  it  of  any  moment  to 
consider  whether  the  oflFense  committed  in  the  end  was  murder 
or  manslaughter.  With  or  without  malice,  in  the  technical 
sense  of  criminal  law,  the  homicide  was  caused  by  the  fight, 
as  causation  is  understood  and  regarded  in  the  law  of  contracts. 
The  fight  occasioned  it,  for  the  fight  produced  the  shooting  as 
a  direct  and  immediate  consequence.  Who  can  doubt  that  the 
shooting  grew  out  of  the  fight, — sprang  from  it  directly  and 
immediately?  Had  there  been  no  fight,  there  would  have 
been  no  shooting  and  no  killing.  It  was  the  fight  that  ex- 
cited the  homicidal  impulse,  generated  the  desire  and  the 
purpose  to  kill.  There  was  nothing  else  to  do  it.  Even  if  the 
slayer  was  insane  or  subject  to  homicidal  mania,  the  mania 
alone  was  harmless;  it  required  the  superadded  excitement  of 
the  fight  to  render  it  destructive.  Had  the  insured  abstained 
from  provoking  the  fight  or  accepting  a  challenge,  had  he  con- 
tributed nothing  towards  bringing  on  a  useless  combat,  there 
is  no  probability  whatever  that  he  would  have  been  Blain. 
And  he  could  no  more  provoke  a  crazy  man,  or  accept  his 
challenge,  at  the  expense  of  the  insurance  company,  than  he 
could  so  deal  with  a  sane  man  at  the  company's  expense.  In- 
deed, it  would  be  more  hazardous  to  engage  in  an  afi'ray  with 
a  madman  than  with  a  rational  being;  and  any  reason  for 
protecting  the  company  against  the  consequences  of  the  less 
dangeroug  fighting  will  apply  with  increased  force  to  the 
more  dangerous.  Injuries  caused  by  rash  or  needless  fighting 
with  any  description  of  combatant  are  excluded  from  the 
scope  of  the  policy. 


270  Hudson  v.  Hudson.  [Georgia, 

The  nonsuit  was  properly  awarded,  and  we  have  stated  our 
reasons  very  fully  for  so  deciding. 
Judgment  affirmed.  _____ 

LfsuRANCE,  LiFB  —  DsATH  IN  ViOLATioH  OT  Law.  —  A  polloy  of  insurance 
was  conditioned  to  be  void  if  the  insured  should  die  in  violation  of  law.  He 
was  killed  while  making  a  criminal  assault,  and  the  policy  was  declared  for* 
feited:  Bloom  v.  FrankUn  etc  Int..  Cb.,  97  Ind.  478;  49  Am.  Eep.  469,  and 
note. 


Hudson  v.  Hudsow.  . 

(87  Geobqia,  678.] 

Wills  —  Diyisb  —  Agreement  to  Make  —  Parent  and  Child.  —  Where 
a  son  removes  from  his  own  home  to  that  of  bis  father,  under  an  express 
agreement  between  them  that  the  father  will  devise  to  such  son  his  home 
place  if  the  son  will  attend  to  and  take  care  of  him  for  life,  and  the  son 
performs  his  part  of  the  contract,  while  the  father  fails  to  perform  because 
of  his  subsequent  insanity,  the  son  is  entitled  to  recover  for  his  services 
from  his  father's  administrator  upon  a  quantum  meruit. 

Contract  between  Father  and  Son  not  Changed  by  Subsequent  Con- 
tract BETWEEN  Children.  —  A  contract  between  father  and  son,  by 
which  the  latter  undertakes  to  attend  to  and  care  for  the  former  during 
his  life,  on  consideration  that  the  father  is  to  will  his  home  place  to  such 
son,  is  not  changed,  after  part  performance  by  the  son,  by  an  agreement 
entered  into  by  the  father's  children,  after  his  insanity  has  rendered  him 
incapable  of  performing  his  part  of  the  original  contract. 

Witnesses  —  Competenct  —  Relationship.  —  A  son  is  a  competent  witness 
in  his  own  behalf  to  answer  the  testimony  of  his  brother  acting  as  ad* 
ministrator  of  their  father,  as  to  matters  which  occurred  between  them 
previously  to  the  death  of  their  father,  not  in  his  presence,  and  in  which 
he  did  not  in  any  way  participate. 

George  W.  Oleaton,  for  the  plaintiff. 

A.  C.  McCalla  and  J,  N.  OlenUf  for  the  defendant 

Lumpkin,  J.  1.  An  old  and  infirm  father  proposed  to  one 
of  his  sons  that  if  the  latter  would  remove  from  his  own  home 
to  that  of  the  former,  and  attend  to  and  take  care  of  him  dur- 
ing his  lifetime,  he  would  will  to  the  son  his  home  place. 
The  son  accepted  this  offer,  and  according  to  the  evidence, 
complied  faithfully  with  his  part  of  the  contract.  Some  time 
after  his  removal  to  his  father's  place,  the  old  man  became 
insane,  and  remained  in  that  condition  until  his  death,  so  that 
it  was  impossible  for  him  to  make  the  promised  will.  Never- 
theless, the  son  continued  his  ministrations  until  the  father's 
death.     The  old  man  required  constant  nursing  and  attention. 
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Most  of  the  time  he  was  altogether'  as  helpless  as  an  infant, 
and  the  care  of  him  involved  considerable  time,  watchfulness, 
and  labor,  and  the  performance  of  services  menial  and  dis- 
agreeable in  the  highest  degree.  From  all  the  circumstances 
shown  by  the  proof,  it  is  perfectly  manifest  that  when  the  ar- 
rangement between  the  father  and  son  was  originally  entered 
into,  both  parties  contemplated  that  the  son  would  be  entitled 
to  and  should  receive  compensation  for  his  services,  and  it  was 
not  a  case  in  which  it  was  expected  that  these  services  would 
be  performed  on  account  of  mere  filial  duty  and  afifection.  It 
also  appears  that  the  son  received  ninety-six  dollars  per  year, 
which  came  to  the  father  as  a  pension  from  the  government,  and 
that  he  received  and  used  the  rents,  issues,  and  profits  of  the  fa- 
ther's land  and  stock  thereon,  in  excess  of  what  was  required  for 
the  father's  support.  It  was  certainly  not  incumbent  on  the  son , 
after  the  father  became  insane,  and  consequently  incapable  of 
making  the  promised  will,  to  abandon  his  part  of  the  contract; 
but  he  had  the  right,  and  it  was  his  duty,  to  continue  taking 
care  of  his  father  as  he  had  agreed  to  do.  The  latter  having 
become  unable  to  comply  with  his  part  of  the  contract,  the  son 
had  a  right  to  regard  it  as  one  that  never  could  be  literally 
performed,  and  the  existing  circumstances  were  such  as  to 
justify  him  in  continuing  to  render  the  necessary  services  to 
his  father,  with  the  right  to  be  paid  for  the  same.  Indeed,  it 
was  held  in  Lisk  v.  Sherman,  25  Barb.  433,  a  case  very  similar 
to  this,  that  the  plaintiff  was  entitled  to  recover  only  the  actual 
intrinsic  value  of  the  services  rendered,  for  the  time  they  were 
rendered,  and  according  to  their  kind  and  character,  without 
reference  to  the  contract  or  the  value  of  the  property  which 
deceased  had  agreed  to  leave  him  as  compensation  for  such 
services.  Again,  in  Graham  v.  Oraharri's  ExWs,  34  Pa.  St.  475, 
it  was  held  that  a  parol  contract  of  a  decedent  to  give  to  the 
plaintiff  a  certain  portion  of  his  estate,  in  consideration  of 
services  rendered,  could  only  be  enforced  when  clearly  proved, 
and  when  its  terms  were  distinct  and  certain;  and  also  that 
the  measure  of  damages  for  the  breach  of  such  a  promise  was 
the  value  of  the  services  rendered,  and  not  the  proportion  of 
decedent's  estate  promised  to  be  given.  See  also  Thompson  v. 
Stevens,  71  Pa.  St.  161. 

If,  by  a  proceeding  in  the  nature  of  a  bill  to  compel  a  spe- 
cific performance  of  the  father's  contract,  the  plaintiff  would  be 
entitled  to  recover  the  home  place  from  the  administrator  of 
his  father,  he  would  of  course  be  obliged  to  account  for  what 
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he  had  already  received  in  money,  rents,  etc.,  during  the  life- 
time of  the  deceased.  This  being  true,  and  it  being  manifest 
from  the  evidence  that  the  son  is  undoubtedly  entitled  to  com- 
pensation in  some  way  for  his  services,  it  seems  the  fairest  and 
best  way  of  adjusting  these  matters  is  to  allow  the  son  to  re- 
cover of  the  administrator,  upon  a  quantum  meruit,  the  actual 
value  of  his  services,  but  the  amount  must  in  no  event  exceed 
the  value  of  the  home  place,  and  he  must  account  for,  and  have 
deducted  from  the  full  amount  he  is  entitled  to,  all  he  has 
received  from  the  property  of  the  father  over  and  above  what 
was  necessary  for  the  support  and  maintenance  of  the  latter 
during  his  lifetime.  The  above  authorities  sustain  the  pro- 
priety of  giving  this  direction  to  the  case.  By  his  declaration 
as  amended,  the  plaintiflF  simply  seeks  to  recover  what  his  ser- 
vices were  worth,  and  after  much  consideration  we  regard  this 
as  the  proper  and  legal  way  to  solve  the  problem,  and  accord- 
ingly so  direct. 

2.  It  is  manifest,  without  discussion,  that  whatever  may 
have  been  the  original  contract  between  the  father  and  son,  it 
could  not  be  changed  by  any  agreement  or  understanding,  if 
there  were  such,  made  by  the  children  after  the  father  became 
insane. 

3.  The  plaintiff  was  a  competent  witness  in  his  own  favor 
to  answer  the  testimony  of  the  administrator  concerning 
matters  which  occurred  between  them  before  the  death  of  the 
father,  not  in  the  presence  of  the  latter,  and  in  which  he  did 
not  in  any  way  participate. 

4.  On  the  trial,  the  jury  returned  the  following  verdict: 
"  We,  the  jury,  find  for  the  plaintiff,  above  what  he  has  al- 
ready received  from  all  sources,  the  sum  of  $600  principal,  and 
interest  $119."  The  court  set  this  verdict  aside,  and  granted 
a  new  trial.  The  evidence  does  not  accurately  disclose  what 
the  rents,  etc.,  which  the  plaintiff  had  received  amounted  to, 
and  it  is  therefore  impossible  to  determine  from  the  record 
upon  what  basis  of  calculation  the  jury  arrived  at  the  amount 
they  found  in  favor  of  the  plaintiff.  For  this  reason,  we  will 
not  interfere  with  the  discretion  of  the  trial  j  udge  in  granting 
a  new  trial,  but  will  allow  the  judgment  of  the  court  below  to 
stand,  and  the  case  to  be  again  tried,  with  such  light  thrown 
upon  the  law  of  it  aa  may  be  gathered  from  the  head-notes 
and  this  opinion. 

Judgment  affirmed. 
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Wills  —  Aorbbment  to  Makb  —  Valibitt  or.  —  One  may  make  a  valid 
agreement  binding  himself  legally  to  make  a  particular  disposition  of  his 
property  by  will:  Johnson  ▼.  Hvbbell,  10  N.  J.  Eq.  332;  66  Am.  Dea  773,  and 
extended  note,  with  full  discussion  of  the  subject. 

WiTMBSSBS  —  Party  as  Witness  aqainst  Dbobased  Fersok.  —  In  an  ac- 
tion by  an  heir  to  recover  possession  of  realty,  the  defendant  is  a  competent 
witness,  notwithstanding  the  death  of  the  plaintiff's  ancestor  under  whom 
both  claim,  except  as  to  such  matters  &b  transpired  between  the  defendant  and 
■nob  ancestor:  Terry  v.  Rodahan,  79  Ga.  278;  11  Am.  St.  Bep.  420,  and  note. 
AM.  ST.  Bar..  You  ZXYIL— 18 
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Woodman  v.  Innbs. 

[47  Eansa^b,  26.] 
OoiTTRAOn — Public  Pouor — Location  or  Pubuo  Onnoi  —  PoCT'OTncB. 

—  Any  contract  made  for  the  purpose  of  seoaring  the  location  of  a  publie 
o£5oe,  snch  as  a  post-ofiBce,  in  any  certain  part  of  a  city  or  elsewhere,  or 
which  prevents,  or  tends  to  prevent,  the  change  or  removal  of  such  office, 
when  the  necessities  of  business  or  the  interest  of  the  public  demand 
inch  change  or  removal,  is  opposed  to  public  policy  and  void,  as  tending 
to  the  injury  of  the  public  service,  and  as  subordinating  the  public  weU 
fare  to  individual  convenience  or  gain. 

Harris  and  Vermilion,  for  the  plaintiffs  in  error. 

Dale  and  Wall,  for  the  defendants  in  error. 

HoRTON,  C.  J.  The  material  facts  of  this  case  are  as  fol- 
lows: The  firms  of  Innes  and  Ross  and  Aldrich  and  Brown, 
in  1882,  owned  property  and  were  engaged  in  business  on  Main 
Street,  in  the  city  of  Wichita,  in  this  state,  near  the  building 
where  the  post-oflBce  in  Wichita  was  kept.  They  were  desirous 
of  having  the  post-oflBce  remain  in  the  building  near  their  place 
of  business,  and  as  an  inducement  to  have  the  post-office  re- 
main in  the  building,  on  the  1st  of  October,  1882,  they  exe- 
cuted and  delivered  to  W.  C.  Woodman  their  written  contract, 
whereby  they  agreed  to  pay  him,  as  part  of  the  rent  for  the 
post-office  building,  the  sum  of  seventy-five  dollars  every  three 
months.  The  post-office  was  continuously  kept  in  the  building 
on  Main  Street  up  to  the  Ist  of  October,  1886,  and  the  firms 
of  Innes  and  Ross  and  Aldrich  and  Brown  paid  the  rent  up  to 
the  first  day  of  October,  1885,  but  refused  thereafter  to  pay 
any  further  rent.     On  the  24th  of  December,  1886,  W.  0. 
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Woodman  commenced  his  action  to  recover  $303.96  for  the 
residue  of  the  rent,  which  he  claimed  to  be  due  upon  the 
written  contract.  While  the  action  was  pending  in  the  court 
below,  W.  C.  Woodman  died,  and  his  executors  were  substi- 
tuted, by  the  order  of  the  court,  as  plaintiffs.  Upon  the  trial 
the  defendant  objected  to  the  introduction  of  any  evidence. 
The  court  sustained  the  objection,  holding  that  the  contract 
was  against  public  policy,  and  therefore  void.  We  approve  of 
the  ruling  of  the  trial  court.  It  was  decided  in  St.  Joseph  etc. 
R  R.  Co.  V.  Ryarij  11  Kan.  609,  15  Am.  Rep.  357,  that  a  con- 
tract not  to  have  or  use  a  depot  within  three  miles  of  a  given 
point  was  against  public  policy,  and  void.  It  was  said  in  that 
case,  among  other  things,  that  "railroad  corporations  are,  as 
we  have  seen,  public  agencies,  and  perform  a  public  duty. 
They  are  agencies  created  by  the  public,  with  certain  priv- 
ileges, and  subject  to  certain  obligations.  A  contract  that 
they  will  not  discharge,  or  by  which  they  cannot  discharge; 
those  obligations  is  a  breach  of  that  public  duty,  and  cannot 
be  enforced.  They  are  under  obligations  to  use  the  utmost 
human  sagacity  and  foresight  in  the  construction  of  their 
roads,  to  prevent  accidents  to  passengers.  A  contract  that 
they  will  not  use  such  sagacity  and  foresight  certainly  cannot 
be  upheld.  They  are  under  obligations  to  employ  skillful  and 
competent  engineers  to  manage  their  engines,  and  other  com- 
petent employees  to  superintend  and  take  care  of  the  running 
of  their  trains.  A  contract  that  they  will  not  employ  such 
agents  and  servants  is  certainly  void.  They  are  bound  to 
furnish  reasonable  facilities  for  the  transportation  of  freight 
and  passengers,  both  as  to  the  quality  and  quantity  of  cars  and 
coaches  and  the  number  of  trains,  and  a  contract  not  to  fur- 
nish such  facilities  will  not  be  tolerated.  So  though  one  train 
a  day  with  one  freight-car  and  one  passenger-coach  might  be 
at  present  amply  suflBcient  to  do  all  the  business  between  two 
given  places,  yet  a  contract  never  to  run  but  one  train  a  day 
with  the  one  car  and  coach  could  not  be  upheld,  for  the  neces- 
sities of  trade  and  travel  are  varying,  and  it  is  the  duty  of  the 
company  to  adjust  its  capacities  and  facilities  for  business  to 
these  varying  necessities.  Upon  the  same  principle,  it  is  the 
duty  of  a  railroad  company  to  furnish  reasonable  depot  facili- 
ties. The  number  and  location  of  the  depots,  so  as  to  consti- 
tute reasonable  depot  facilities,  vary  with  the  changes  and 
amountr  of  population  and  business.     A  contract  to  leave  a 
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certain  distance  along  the  line  of  the  road  destitute  of  depots 
is  in  contravention  of  this  duty." 

Under  the  allegations  of  the  petition,  the  location  of  the 
post-office  in  this  case  was  to  be  restricted  to  one  place.  The 
government  locates  only  one  post-office  in  a  city,  and  such 
office  is  a  public  one,  and  the  general  public  has  an  interest  in 
the  location  of  the  office.  Any  contract  which  is  made  for  the 
purpose  of  securing  the  location  of  such  an  office,  or  which 
prevents,  or  tends  to  prevent,  the  change  or  removal  of  such 
an  office,  when  the  necessities  of  business  or  the  interest  of 
the  public  demand  a  change  or  removal,  tends  to  the  injury 
of  the  public  service,  and  therefore  is  against  public  policy. 
Such  contracts  as  referred  to  in  the  petition  tend  to  improperly 
influence  those  engaged  in  the  public  service,  and  also  t«nd  to 
subordinate  the  public  welfare  to  individual  convenience  or 
gain.  Parties  should  not  be  permitted  to  make  contracts 
which  induce  personal  or  private  interest  to  overbear  public 
duty  or  public  welfare:  Elkhart  County  Lodge  v.  Crary,  98  Ind. 
238;  49  Am.  Rep.  746. 

Counsel  for  plaintiffs  say  that  the  written  contract  of  the 
parties  is  enforceable,  because  it  is  not  shown  that  it  is  unfair, 
or  that  any  undue  influence  was  to  be  used  to  retain  the  post- 
office  on  Main  Street.  Such  contracts  lead  to  secret,  improper, 
and  corrupt  influences,  to  the  injury  of  the  public.  In  this 
view,  we  cannot  think  it  good  policy  for  the  courts  to  enforce 
such  contracts. 

"All  agreements  for  pecuniary  considerations  to  control  the 
business  operations  of  the  government,  or  the  regular  admin- 
istration of  justice,  or  the  appointments  to  public  offices,  or  the 
ordinary  course  of  legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether  improper  means  are 
contemplated  or  used  in  their  execution.  The  law  looks  to 
the  general  tendency  of  such  agreements,  and  it  closes  the 
door  to  temptation  by  refusing  them  recognition  in  any  of  the 
courts  of  the  country  ":  Providence  Tool  Co.  v.  Norris,  2  Wall. 
45. 

If  W.  C.  Woodman  had  no  control  over  the  location  of  the 
post-office,  or  if  he  could  not,  by  his  influence,  representations, 
or  otherwise,  induce  the  United  States  post-office  department 
to  permit  him  to  retain  the  post-office  upon  Main  Street,  then 
the  contract  sued  upon  was  wholly  without  consideration,  and 
for  that  reason  ought  not  to  be  enforced. 

The  case  of  Beal  v.  Polhemus,  67  Mich.  130,  which  is  referred 
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to  as  fully  sustaining  the  petition,  is  somewhat  different  in  its 
facts,  but  all  said  therein  is  not  satisfactory  to  us. 
The  judgment  of  the  district  court  will  be  aflBrmed. 


Contracts  —  Public  Policy.  —  A  contract  to  secure  the  removal  of  a  post- 
office,  and  the  appointment  of  one  as  postmaster,  is  against  public  policy,  and 
void:  Filson  v.  Himes,  5  Pa.  St.  452;  47  Am.  Dec.  422,  and  note.  An  agree- 
ment by  a  railroad  company  to  build  and  maintain  its  depot  at  a  certain 
place,  and  nowhere  else  in  a  certain  city,  is  against  public  policy,  and  void: 
Williamson  v.  Chicago  etc.  R'y  Co.,  53  Iowa,  126;  36  Am.  Bep.  206,  and  extended 
note. 


Mastin  v.  Levagood. 

[47  Kansas,  36.] 

Nkqlioknce.  —  When  Ant  Voluntart  Act  may  Naturally  Result  in  Ih- 
JURY  to  Another,  the  actor  must  see  to  it,  at  his  peril,  that  injury  does 
not  follow,  or  he  must  respond  in  damages  therefor,  no  matter  what  the 
motive  or  the  degree  of  care  with  which  the  act  is  performed. 

Master  and  Servant  —  Dangerous  Machinery  —  Negligence.  —  The 
owners  of  a  thrashing-machine  are  guilty  of  gross  negligence  in  leaving 
its  bevel  wheel  and  cogs  uncovered,  knowing  them  to  be  thus  imminently 
dangerous  to  human  life.  A  laborer  about  the  machine,  who,  being  or- 
dered to  oil  the  cylinder,  is  injured  while  attempting  to  perform  such 
act,  by  coming  in  contact  with  such  bevel  wheel  and  cogs  without  knowl- 
edge of  their  dangerous  condition,  may  recover  from  the  owners  of  the 
machine,  whether  he  was  their  servant  at  the  time  or  not. 

Negligence  —  Dangerous  Machinery  —  Duty  of  Owner.  —  Whore  the 
dangerous  condition  of  machinery  is  foreseen  and  pointed  out  to  the 
owner,  the  duty  is  imposed  upon  him  to  adopt  every  possible  precaution 
to  avoid  injury  to  those  working  about  it.  His  failure  to  perform  such 
duty  makes  him  liable  for  all  resulting  injury. 

Negligence  —  Contract  Relations.  —  When  an  act  of  negligence  is  im- 
minently  dangerous,  the  actor  is  liable  to  a  party  injured,  whether  there 
is  any  relation  of  contract  between  them  or  not. 

Keller  and  Dean,  for  the  plaintiffs  in  error. 

Orattan  and  Grattan,  for  the  defendant  in  error. 

Simpson,  C.  The  plaintiffs  in  error  were  the  two-thirds 
owners  of  a  horse-power  thrashing-machine,  the  other  third 
being  owned  by  the  father  of  one  of  them.  When  they  went 
to  a  farmer's  for  the  purpose  of  thrashing  his  wheat  with  their 
machine,  they  furnished  two  feeders,  one  man  to  drive  the 
horse-power,  and  one  man  to  measure  the  grain,  it  being  the 
duty  of  the  farmer  for  whom  they  were  thrashing  to  furnish 
pitchers,  and  the  other  necessary  help.    On  the  sixteenth  day 
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of  September,  1886,  the  plaintiflFs  in  error  were  engaged  in 
thrashing  grain  for  one  Pampella,  with  a  Nichols  and  Shepherd 
horse-power  machine.  E.  E.  Mastin  was  driving,  and  Jack 
Mastin  was  feeding.  Galbreth,  whom  the  Mastins  brought  to 
the  Pampella  farm  to  feed,  had  traded  work  with  one  Rankin, 
who  was  in  the  employment  of  Pampella,  and  Rankin  was  feed- 
ing. Galbreth  was  hauling  grain  away  from  the  machine. 
York,  an  employee  of  the  Mastins,  was  measuring  the  grain. 
This  defendant  in  error  was  pitching  from  the  stack,  and  he 
was  an  employee  of  Pampella.  During  the  work,  and  at  about 
four  o'clock,  p.  M.,  of  the  16th  of  September,  1886,  Jack  Mastin 
was  feeding,  and  was  taken  sick,  and  called  to  Rankin  to  take 
his  place.  Rankin  did  so,  and  recollecting  that  he  had  not 
recently  oiled  the  cylinder,  and  knowing  that  Jack  Mastin 
was  sick,  called  to  the  defendant  in  error,  who  was  pitching 
grain  from  the  stack  to  the  feeder,  to  oil  the  cylinder.  The 
machine  in  use  was  a  vibrator,  of  the  Nichols  and  Shepherd 
pattern.  The  large  iron  wheel  revolves  rapidly,  and  when  so 
revolving  the  exposed  bevel  wheel  and  cogs  are  imminently 
dangerous  to  human  life  and  limb.  The  manufacturers  of  the 
machine  make  a  strong  iron  shield  to  be  placed  over  the 
wheel  and  cogs,  to  render  it  safe  to  oil  the  cylinder,  or  to  do 
other  work  about  it.  In  operation  the  straw  naturally  lodges 
on,  over,  and  about  the  wheel  and  cogs,  and  conceals  them, 
and  makes  it  necessary,  when  any  one  is  about  to  oil  the  cyl- 
inder, to  remove  the  straw,  and  this  is  generally  done  with 
the  hand.  The  shield  had  become  so  impaired  that  it  was 
impossible  to  fasten  it,  or  it  would  require  great  extra  work  to 
do  so.  It  seems  to  be  admitted  that  when  the  shield  was  not 
on  the  wheel  and  cogs  were  eminently  dangerous,  and  there  is 
no  question  but  that  during  the  two  days'  thrashing  at  Pam- 
pella's,  and  at  the  time  the  defendant  in  error  lost  his  hand, 
the  shield  was  not  on,  and  the  wheel  and  cogs  were  uncovered, 
except  as  hidden  by  the  straw.  To  oil  the  cylinder,  one  has 
to  reach  up  and  over  the  shield  to  get  the  oil  cup,  and  when 
the  shield  is  on  it  can  be  oiled  without  danger.  When  the 
shield  is  ofiF,  and  one  knows  it,  to  avoid  imminent  peril  the 
oil  can  is  reached  in  an  opposite  direction  from  that  used 
when  the  shield  is  on.  The  defendant  in  error,  having  in- 
quired, was  told  where  the  oil-can  was,  and  went  to  the  side 
on  which  the  large  iron  bevel  wheel  is  situate,  at  a  point 
where  the  tumbling-rods  connect  with  the  horse-power,  and  the 
wheel  revolves  rapidly  in  cogs  on  the  end  of  the  cylinder,  at- 
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tempted  to  brush  away  the  straw  covering  up  the  wheel,  when 
his  hand  was  caught  in  the  cogs  of  the  bevel  wheel  and  was 
mashed*  He  brought  this  suit  to  recover  damages  for  the 
loss  of  his  hand,  and  was  awarded  $1,331.  The  jury  returned 
answers  to  special  interrogatories  as  follows: — 

"  1.  Did  not  the  plaintiff  know,  at  and  before  the  time  he 
attempted  to  oil  the  cylinder,  that  the  shield  was  oflF  the  bevel 
pinion?    A.  No. 

"  2.  Did  not  the  plaintiff  know  that  it  was  dangerous,  if  it 
was  dangerous,  to  attempt  to  oil  the  cylinder  when  the  shield 
wasoflf?    A.   No. 

"  3.  Could  not  the  plaintiff,  in  the  exercise  of  ordinary  pru- 
dence and  care,  have  known  that  the  shield  was  off?    A.   No. 

"  4.  Would  not  the  plaintiff  have  known  that  the  shield  was 
off  if  he  had  been  ordinarily  attentive  to  what  he  saw  about 
the  machine,  and  what  he  heard  said  by  the  defendants  or 
others?    A.  Plaintiff  did  not  know  it  was  off. 

"  5.  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  physical  and  mental  suffering  of  the  plaintiff?    A.  $100. 

"  6.  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  loss  of  plaintiff's  hand?    A.  $997. 

"7.  How  much  damage,  if  any,  do  you  allow,  on  account  of 
plaintiff's  expenditures  for  medicine  and  surgical  services? 
A.  $130. 

"  8.  What  sum  of  money,  if  any,  do  you  allow  as  exemplary 
damages?    A.  None." 

The  admitted  fact  is,  that  the  uncovered  bevel  wheel  was 
very  dangerous.  It  is  established  by  the  evidence,  and  there 
is  no  controversy  as  to  the  fact,  that  the  owners  of  the  ma- 
chine knew  that  it  was  uncovered,  that  they  had  been  warned 
of  the  dangerous  consequences,  and  that  they  were  guilty  of 
gross  negligence  for*  using  it  in  that  condition.  It  is  equally 
clear  from  the  evidence,  and  the  jury  so  find,  that  the  defend- 
ant in  error  did  not  know  that  the  bevel  wheel  was  uncovered, 
and  that  the  shield  was  not  on.  Now,  on  this  state  of  facts, 
separate  and  apart  from  any  contractual  relations,  or  any 
question  as  to  the  attitude  of  these  parties  as  master  and  ser- 
vant, the  operation  of  this  machine  in  its  dangerous  condition 
imposed  a  duty  on  the  owners  and  operators  thereof  toward 
all  who  were  engaged  in  the  work,  or  who,  by  any  possibility, 
in  the  discharge  of  duty  or  in  the  performance  of  labor,  might 
be  brought  in  contact  with  it,  that  was  certainly  disregarded. 
For  it  may  be  stated  as  a  general  rule,  that  where  any  volun- 
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tary  act  may  naturally  result  in  the  injury  of  another,  the 
actor  must  see  to  it,  at  his  peril,  that  injury  does  not  follow, 
or  he  must  respond  in  damages  therefor;  and  this  is  true  re- 
gardless of  the  motive  or  the  degree  of  care  with  which  the  act 
is  performed:  Hay  v.  Cohoea  Co.,  2  N.  Y.  159;  51  Am.  Dec. 
279;  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163;  51  Am.  Dec.  284; 
Cahill  V.  Eastman,  18  Minn.  324;  10  Am.  Rep.  184;  Phinizy 
V.  Augusta,  47  Ga.  260;  St.  Peter  v.  Denison,  58  N.  Y.  416;  17 
Am.  Rep.  258;  Wilson  v.  New  Bedford,  108  Mass.  261;  11  Am. 
Rep.  352;  Scott  v.  Bay,  3  Md.  431;  Cooper  v.  Randall,  53  111. 
24;  G.  B.  &  L.  R'y  Co.  v.  Eagles,  9  Col.  544. 

This  rule  applies  to  these  plaintiffs  in  error  in  all  its  vigor. 
They  operated  the  machine  with  the  knowledge  that  the  un- 
covered wheel  was  imminently  dangerous  to  those  working 
around  it.  They  did  this,  too,  after  warnings  that  injurious 
consequences  were  liable  to  follow  such  use.  The  injuries  re- 
sulting to  the  defendant  in  error  were  the  natural  and  proba- 
ble result  of  the  use  of  this  machine  with  the  cogs  and  wheel 
in  this  uncovered  condition.  Its  danger  was  foreseen  and 
pointed  out  to  the  owners,  and  the  duty  was  imposed  upon 
them  to  adopt  every  possible  precaution  to  avoid  such  a  con- 
sequence. It  seems  clear  to  us,  under  the  uncontradicted  evi- 
dence respecting  the  danger  of  operating  the  machine  in  such 
manner,  and  of  the  knowledge  of  the  Mastins  of  the  danger, 
and  of  the  want  of  knowledge  on  the  part  of  the  defendant  in 
error  that  the  wheel  was  uncovered,  that  the  right  of  recovery 
is  clear  and  undoubted.  It  was  an  act  of  practical  necessity 
that  the  machine  should  be  oiled,  as  the  business  both  of  the 
Mastins  and  Pampella  was  to  be  expedited  by  it.  The  feeder, 
whose  business  or  duty  it  was  to  oil  when  the  other  feeder  was 
actively  engaged  at  the  mouth  of  the  machine,  was  prostrate 
on  the  ground,  sick  and  disabled.  Any  one  working  about  the 
machine,  either  for  the  Mastins  or  for  Pampella,  or  for  both, 
could  be  called  upon  to  do  this  special  work,  but  when  called 
upon  was  entitled  to  have  all  the  necessary  protection  to  save 
him  harmless  while  performing  the  special  labor.  We  do  not 
understand  that  there  is  any  cast-iron  rule  that  forbids  a  man 
who  is  engaged  in  pitching  from  the  stack  from  attempting  to 
oil  the  machine  at  the  request  of  any  one  whose  duty  it  is  to 
see  that  the  machine  is  in  proper  working  condition.  The  evi- 
dence in  this  particular  case  shows  clearly  that,  if  the  shield 
had  been  on  and  the  wheel  covered,  any  person  could  have 
oiled  the  machine  without  any  danger  to  life  or  limb;  hence 
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the  immediate,  adequate,  and  efficient  cause  of  the  injury  is 
found  in  the  fact  that  the  wheel  was  negligently  and  know- 
ingly left  uncovered  by  these  plaintiffs  in  error.  Whatever 
intermediate  acts  may  have  been  committed  by  Rankin  or  by 
other  employees,  the  injury  must  rest  for  an  efficient  cause  on 
this  act  of  negligence  of  the  plaintiffs  in  error  On  general 
considerations  growing  out  of  the  contract,  and  the  nature  of 
the  employment  of  the  defendant  in  error,  he  was  bound  to  do 
and  perform,  within  reasonable  limits,  any  ordinary  act  ex- 
pediting the  business  in  which  all  parties  there  present  were 
engaged  that  might  be  requested  or  demanded  of  him.  He 
was  designated  by  some  one  in  authority  to  pitch  from  the 
stack,  and  he  was  directed  by  one  who  had  authority  to  feed 
the  machine,  and  to  see  that  it  was  running  properly,  and  to 
oil  the  machine.  Both  of  these  acts,  and  his  faithful  perform- 
ance of  them,  were  necessary  ones,  and  expedited  the  business 
of  both  the  Mastins  and  Pampella,  and  resulted  to  their  bene- 
fit. We  do  not  understand  that  the  defendant  in  error  was 
either  a  volunteer  or  an  intermeddler,  in  the  common  accepta- 
tion of  the  term.  He  was  there  as  an  employee  of  Pampella, 
to  perform  the  labor  assigned  him,  subject  to  the  orders  and 
directions  of  those  who  had  charge  of  the  various  branches  of 
the  work.  Pampella  and  the  Mastins  were  associated  together 
for  a  common  purpose,  and  to  do  a  particular  part  of  the  work. 
In  the  absence  of  some  special  controlling  direction,  the  duty 
of  the  defendant  in  error  was  to  do  and  perform  all  acts  re- 
quested of  him  that  were  reasonable  and  he  was  capable  of 
doing  to  expedite  the  associated  effort.  If  the  shield  had  cov- 
ered the  wheel,  it  would  have  been  a  very  ordinary  act  to  have 
oiled  the  machine  when  directed  to  do  so  by  the  person  that 
all  agree  was  charged  with  the  duty  of  seeing  that  it  was 
properly  oiled;  hence  we  regard  all  this  contention  about  the 
defendant  in  error  being  a  volunteer  or  intermeddler  as  having 
no  force  or  bearing.  He  was  rightfully  there.  It  was  a  part 
of  his  duty,  under  his  contract  of  employment,  to  do  and  per- 
form all  ordinary  acts  of  which  he  was  capable,  and  which  he 
was  directed  to  do  by  those  having  charge  of  the  work,  that 
was  necessarily  included  in  its  practical  operation.  Hence  it 
Beems  that  there  is  a  direct  responsibility  to  him  by  reason  of 
his  rightful  presence  there,  and  his  lawful  participation  in  the 
work  on  the  part  of  the  Mastins,  independent  of  the  inquiry 
as  to  whether  he  was  an  employee  of  the  farmer  or  the  owners 
of  the  machine. 
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It  seems  to  be  an  established  fact  in  this  case  that  the  oper- 
ation of  the  machine  with  the  uncovered  wheel  was  immi- 
nently dangerous,  and  this  is  equivalent  to  saying  that  the 
owners  of  the  machine  were  guilty  of  gross  negligence  in  its 
operation.  The  great  bodily  harm  of  some  one  working  about 
the  machine  without  the  knowledge  that  the  wheel  was  un- 
covered was  the  natural  and  almost  inevitable  consequence  of 
such  gross  negligence.  The  uncovered  condition  of  the  wheel 
imposed  upon  its  owners  the  exercise  of  the  highest  degree  of 
caution.  This  increase  of  duty  arose  out  of  the  nature  of  the 
business,  and  the  danger  to  others  incident  to  the  operation  of 
the  machine.  The  duty  of  exercising  great  caution  by  the 
owners  of  the  machine  did  not  arise  out  of  the  contract  with 
Pampella  to  do  his  thrashing,  but  grew  out  of  the  wrong  being 
done  by  the  use  of  an  uncovered  wheel  known  by  them  to  be 
imminently  dangerous.  The  owner  of  a  horse  and  cart  who 
leaves  them  unattended  in  the  street  is  liable  for  any  damage 
which  may  result  from  his  negligence:  Lynch  v.  Nurdin,  1  Ad. 
&  E.,  N.  S.,  29;  Illidge  v.  Goodwin,  5  Car.  &  P.  190. 

The  owner  of  a  loaded  gun  who  puts  it  into  the  hands  of  a 
child,  by  whose  indiscretion  it  is  discharged,  is  liable  for  dam- 
ages occasioned  by  the  discharge:  Dixon  v.  Bell,  5  Maule  &  S. 
198.  The  general  rule  is,  that  damages  for  which  a  party  is 
liable  are  those,  and  those  only,  which  are  the  natural  and 
necessary  consequences  of  his  acts:  Kellogg  v.  Chicago  etc.  R. 
R.  Co.,  26  Wis.  267;  7  Am.  Rep.  69;  Ryan  v.  New  York  Cent 
R.  R.  Co.,  35  N.  Y.  211;  91  Am.  Dec.  49.  There  is  this  marked 
distinction  between  an  act  of  negligence  imminently  danger- 
ous and  one  that  is  not  so:  the  guilty  party  being  liable  in  the 
former  case  to  the  party  injured,  whether  there  was  any  rela- 
tion of  contract  between  them  or  not,  but  not  so  in  the  latter 
case:  Colegrove  v.  Harlem  R.  R.  Co.,  6  Duer,  410;  Burk  v.  De 
Castro  etc.  Co.,  11  Hun,  357.  Where  contractors  entered  into 
a  contract  to  put  a  cornice  on  a  mill,  the  mill-owners  to  fur- 
nish the  necessary  scaffolding,  and  the  scaffolding  furnished, 
being  defective,  fell  and  killed  an  employee  of  the  contractors, 
the  mill-owners  were  held  liable,  because  the  injury  was  the 
natural  consequence  of  their  negligence  in  constructing  the 
scaffolds:  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  128;  15  Am. 
Rep.  387;  Cook  v.  New  York  Floating  Dock  Co.,  1  Hilt.  437; 
Smith  V.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  130;  75  Am.  Dec. 
305.  So,  in  this  case,  the  injury  to  the  defendant  in  error  was 
the  natural  consequence  of  the  gross  negligence  of  the  owners 
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of  the  thrashing-machine  in  leaving  the  wheel  with  its  immi- 
nently dangerous  cogs  uncovered.  That  it  was  dangerous  to 
human  life  and  limb  is  unquestioned.  That  the  Mastins  knew 
it  was  is  conclusively  established.  Despite  the  warnings  of 
friends  and  neighbors,  they  persisted  in  its  use  in  this  danger- 
ous condition.  The  natural  result  of  this  gross  negligence  was 
the  serious  injury  of  the  defendant  in  error.  Their  answer  to 
his  demand  for  damages  is,  that  he  was  not  their  servant. 
This  answer,  addressed  to  a  man  who  was  there  in  the  regular 
course  of  employment  to  aid  the  accomplishment  of  the  very 
work  for  which  the  owners  of  the  machine  had  brought  it  to 
the  farm  of  Pampella,  is  not  a  sufficient  one.  His  duty  was 
to  do  and  perform  such  acts  as  assisted  in  the  accomplishment 
of  the  common  design.  He  did  not  direct  the  work,  or  had  no 
right  to,  or  was  not  appointed  or  selected  for  that  purpose. 
His  duties  were  assigned  by  those  who  had  the  controlling 
authority.  His  duty  was  obedience  to  the  directions  of  those 
in  authority,  or  to  those  who  seemed,  from  the  ordinary  course 
of  affairs,  to  be  in  authority.  In  obedience  to  a  direction,  a 
request,  or  a  command  by  one  who  was  in  actual  control  of  the 
machinery,  he  attempted  to  oil  the  cylinder.  The  act  at- 
tempted appears  to  have  been  one  of  absolute  necessity, 
requiring  immediate  attention.  It  was  an  ordinary  act,  unat- 
tended with  danger,  that  any  reasonably  prudent  man  could 
perform  without  injury,  if  it  had  not  been  for  the  gross  negli- 
gence of  the  Mastins.  Rankin,  who  made  the  request  or  gave 
the  direction,  was  in  sole  charge  of  that  part  of  the  machinery 
about  which  the  request  was  made  and  the  direction  given. 
He  had  been  in  charge  for  two  days,  with  the  knowledge,  con- 
sent, and  approval  of  the  owners  of  the  machine.  The  writer 
of  this  opinion  is  clear  in  his  conviction  that,  under  these  cir- 
cumstances, Rankin  was,  for  all  legal  purposes,  the  employee 
of  the  Mastins,  in  charge  of  this  branch  of  the  machinery, 
responsible  for  its  successful  operation,  and  fully  authorized 
and  empowered  to  do  or  cause  to  be  done  any  act  that  was 
necessary  for  the  accomplishment  of  that  part  of  the  work; 
that  the  defendant  in  error,  by  reason  of  his  employment 
there,  was  subject  to  all  reasonable  orders  and  directions  neces- 
sary to  the  safe  conduct  of  the  business  by  those  in  authority; 
that  as  a  matter  of  law  he  was  an  employee  of  the  Mastins 
to  the  same  extent  and  to  the  same  degree  as  if  he  had  been 
directly  employed  by  them;  that  the  relation  of  master  and 
servant  was  established  between  them  by  reason  of  his  em- 
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ployment  by  Pampella  to  engage  in  the  associated  work  of  the 
Mastins  and  Pampella;  that  the  Mastins  are  liable  to  him  for 
injuries  caused  by  their  gross  negligence  because  of  said  em- 
ployment; and  that  they  are  liable  both  because  they  used 
this  dangerous  machinery,  with  the  knowledge  of  its  danger, 
and  because  they  failed  to  exercise  reasonable  care  to  protect 
an  employee.  The  instructions  of  the  court  complained  of, 
being  in  substantial  conformity  to  these  views,  are  not  erro- 
neous. 

We  recommend  that  the  judgment  be  aflSrmed. 

By  the  Court.     It  is  so  ordered. 

The  following  opinion  in  this  case  was  delivered  by  the  court  on  motion 
for  a  rehearing,  the  court  adhering  to  ita  former  decision.  It  is  reported  in 
47  Kan.  764. 

"  Per  Curiam.  We  have  been  asked  to  re-examine  the  grounds  of  the  opin- 
ion handed  down  by  the  commission.  We  have  done  so  with  great  care,  but 
the  result  has  not  changed  our  former  conviction.  The  authorities  cited  by 
the  counsel  for  plaintiff  in  error  concerning  intermeddlers  and  volunteers  do 
not,  we  think,  apply  in  this  case.  At  the  time  that  Levagood  was  injured  he 
was  not  a  mere  intermeddler  or  volunteer.  There  is  some  evidence  to  show 
that  his  duties  did  not  require  him  to  confine  himself  to  pitching  grain  only. 
On  the  day  of  the  injury,  E.  E.  Mastin,  one  of  the  owners  of  the  thrashing- 
machine,  was  driving  the  horse-power.  Jack  Mastin  and  William  Rankin 
were  feeders,  but  Jack  Mastin,  whose  father  owned  one  third  of  the  machine, 
seemed  to  act  as  the  boss  of  the  work.  When  the  machine  was  set  up  and 
ready  to  work,  the  horse-power  got  out  of  fix,  and  both  the  Mastins  asked 
Levagood  to  help  fix  the  machine,  and  with  a  wrench  he  took  some  caps  off 
the  bolts  of  the  machine.  Rankin,  who  is  experienced  in  the  running  of 
thrashing-machines,  testified,  among  other  things,  '  that  he  asked  Jack  Mas- 
tin  to  oil  the  cylinder,  but  as  he  was  sick,  and  down  on  his  knees  and  hands, 
gagging  from  dust,  he  then  told  Levagood  to  oil  the  cylinder.'  He  wa« 
asked:  *  Q.  It  was  n't  the  part  of  anybody's  duty  to  do  that  except  the  hands 
or  men  running  with  the  machine  ?  A.  Well,  the  thrashing-machine  hands, 
they  generally  do  ask  others  when  they  are  attending  the  separator,  or  sick 
or  something  that  way,  they  ask  some  one  that  is  close  by;  I  have  done  that. 
Q.  That  is  n't  the  rule,  I  believe.  A.  Yes,  that  has  been  with  us.  Q.  You 
have  run  a  machine  ?  A.  Yes,  sir.'  It  also  appears  from  the  evidence  that 
when  the  Mastius  were  operating  the  thrashing-machine,  a  few  days  before 
the  injury,  at  Mr.  Thresher's,  Mr.  Applegood  (not  a  regular  feeder)  was  per- 
mitted to  feed,  and  also  to  oil  the  cylinder  after  the  shield  was  off.  Jack 
Mastin,  the  boss  of  the  work,  testified  about  the  accident,  among  other 
things,  as  follows:  *  Well,  I  don't  know  much  about  it.  I  was  sick,  lying 
down.     Levagood  came  and  asked  me  for  the  oil-can;  I  don't  know  what  he 

was  going  to  do  with  it I  told  Lavagood  I  did  n't  know  anything 

where  the  oil-can  was.  Q.  Did  you  ask  him  what  he  wanted  to  do  ?  A.  No, 
«ir.  Q.  You  told  him  to  hunt  around  ?  A.  Yes,  sir. '  On  account  of  the 
foregoing  and  other  evidence  contained  in  the  record,  we  cannot  say  that 
the  instructions  were  erroneous  or  the  verdict  unsupported.  The  motion 
for  a  rehearing  will  be  overruled," 
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Neoltgence  —  Liability  for  Wrongfdl  Act.  — Where  an  act  is  nnlaw- 
ful,  the  actor  is  liable  for  any  injury  done,  without  reference  to  the  probabil- 
ity that  it  would  cause  that  particular  injury:  Durham  v.  Musselman,  2  Blackf. 
9(j;  18  Am.  Dec.  133.  Negligence  consists  in  doing  something  that  a  reason- 
able man  would  not  do,  or  omitting  to  do  something  that  a  reasonable  man 
would  do,  thereby  causing  unintentional  injury  to  another:  Davis  v.  Winslow, 
51  Me.  264;  81  Am.  Dec.  573.  One  is  liable  for  the  natural  and  probable 
consequences  of  a  negligent  act:  McDonald  v.  Snelling,  14  Allen,  290;  92  Am. 
Dec.  768,  and  extended  note.  One  engaged  in  blasting  rock  will  be  liable 
for  an  injury  caused  to  one  whose  safety  he  might  reasonably  expect  to  be 
endangered  thereby,  unless  he  gave  timely  warning  of  the  blast:  Cameron  v» 
Vandergriff,  53  Ark.  381. 

Mastkb  AND  Servant  —  Defectivb  Machinery  —  Liability  or  Master 
FUR.  —  It  is  a  master's  duty  to  supply  safe  machinery  for  the  use  of  his  ser- 
vant, and  he  is  bound  to  use  reasonable  diligence  to  inform  himself  of  its 
safety,  and  the  servant  has  the  right  to  assume  that  this  daty  has  been  per- 
formed: WuotiUa  V.  Duluth  etc  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832,  and 
note;  extended  note  to  Shortel  v.  St.  Josepfi,  24  Am.  St.  Rep,  320;  note  to 
Kelley  v.  Silver  Spring  Co.,  34  Am.  Rep.  621;  extended  note  to  Buzzell  v. 
Laconia  MJg.  Co.,  77  Am.  Deo.  218,  in  which  tbia  aubjeot  la  thoroughly  dia> 
cussed. 


State  u  "Woodrupp. 

[47  Kansas,  15L] 

Larceny — Conversion  of  Property  Obtained  by  Fraud. —Where  the 
consent  of  the  owner  of  a  horse  to  surrender  possession  for  some  tempo- 
rary and  legitimate  purpose  ia  obtained  by  a  trick  or  fraud,  and  the 
intent  of  the  taker  to  deprive  the  owner  of  his  property,  and  convert  it 
to  his  own  use,  is  consummated  by  his  total  appropriation  of  such  prop- 
erty, he  is  guilty  of  larceny. 

Afpbal  —  Admission  of  Immaterial  Evidenob — Non-prejudicial  Error. 
—  Postal-card  notice  offering  a  reward,  and  giving  a  description  of  it  and 
of  the  alleged  thief,  are  not  competent  evidence  to  show  that  search  was 
made  for  the  accused,  and  that  he  fled  from  the  state,  but  when  the  ad- 
mission of  such  evidence  is  not  prejudicial,  it  is  not  ground  for  reveraaU 

F.  R.  Ogg,  for  the  appellant. 

8.  D.  Scott,  county  attorney,  for  the  state. 

Johnston,  J.  Frank  Woodruff  was  convicted  of  grand  lar- 
ceny. The  information  was  filed  in  December,  1890,  and 
charged  Woodruff  with  stealing  a  roan  mare,  the  property  of 
F.  F.  Murray,  on  August  9, 1887,  and  alleged  that  since  about 
the  time  the  larceny  was  committed  Woodruff  had  been  a  fugi- 
tive from  justice  and  absent  from  the  state.  At  the  trial,  testi- 
mony was  given  that  Woodruff  came  to  the  house  of  J.  C. 
Murray  in  the  latter  part  of  July,  1887,  and  was  employed  by 
Murray  to  work  upon  his  farm.     On  the  morning  of  August  9, 
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1887,  he  was  sent  into  a  field  to  cut  corn  for  J.  C.  Murray,  but 
instead  of  doing  so  he  went  to  the  home  of  F.  F.  Murray,  who 
was  a  son  of  J.  C.  Murray,  and  told  him  that  he  had  the  tooth- 
ache and  desired  to  go  to  Olathe  to  have  the  tooth  extracted, 
and  he  said  that  he  wanted  to  hire  a  horse  to  ride  to  Olathe, 
stating  that  he  would  return  the  animal  about  noon  of  that 
day.  Murray  consented,  and  assisted  in  saddling  and  bridling 
the  mare,  but  he  never  saw  the  mare  afterward,  and  never 
saw  the  defendant  until  the  fall  of  1890,  when  he  was  brought 
from  Illinois  upon  requisition  of  the  governor  of  the  state. 
When  the  defendant  did  not  return  at  noon  with  the  mare, 
Murray  went  to  Olathe,  and  with  the  aid  of  the  sheriff  made 
a  fruitless  search  for  Woodruff  and  the  mare.  He  was  not 
seen  at  Olathe  on  that  day,  but  was  seen  by  one  witness  in 
possession  of  the  mare  at  the  town  of  Morse,  Kansas.  The 
mare  has  never  been  found  or  recovered. 

The  defendant  insisted  that  under  these  facts  there  was  no 
such  trespass  and  taking  as  was  necessary  to  constitute  the 
offense  of  larceny;  and  he  asked  the  court  to  charge  the  jury 
that  if  he  obtained  the  possession  of  the  mare  with  the  consent 
of  the  owner,  and  afterward  appropriated  her  to  his  own  use, 
he  could  not  be  convicted  of  larceny.  The  court  instructed 
the  jury  as  follows:  "  If  you  believe  from  the  evidence  that 
defendant  obtained  possession  of  the  mare  charged  in  the  in- 
formation to  have  been  stolen,  under  the  pretense  that  he 
wanted  to  ride  to  Olathe,  but  in  reality  with  intent  to  convert 
her  to  his  own  use,  and  to  deprive  the  owner  of  his  property, 
that  would  be  a  suflBcient  taking  and  carrying  away  to  consti- 
tute the  crime  of  grand  larceny." 

Further  along  in  the  charge  the  court  instructed  that  "  if 
you  are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  owner  of  the  mare  alleged  to  have  been  stolen  in- 
tended only  to  part  with  the  possession  of  the  mare,  and  not 
with  the  ownership,  and  that  the  defendant  took  possession  of 
the  mare,  not  for  the  purpose,  as  he  stated,  of  riding  to  Olathe 
and  return,  but  with  intent  to  convert  the  mare  to  his  own 
use,  and  to  deprive  the  owner  of  his  property  therein,  and  that, 
in  pursuance  of  such  intent,  he  did  convert  the  mare  to  his  own 
use,  then  you  ought  to  find  the  defendant  guilty  of  grand  lar- 
ceny, as  charged  in  the  information." 

The  instructions  given  by  the  court  were  warranted  by  the 
evidence,  and  correctly  stated  the  law  of  the  case.  To  consti- 
tute larceny,  there  must  be  an  intentional  taking  without  the 
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consent  of  the  owner,  —  an  intentional  fraud  and  appropriation 
of  the  property  to  the  use  of  the  defendant.  If  the  owner  con- 
sents to  part  with  the  property,  there  can  be  no  larceny;  but 
the  consent  must  be  free  and  voluntary.  Where  his  consent 
to  surrender  possession  for  some  temporary  and  legitimate 
purpose  is  obtained  by  a  trick  or  a  fraud,  and  the  taker  intends 
to  deprive  the  owner  of  his  property  and  convert  the  same  to 
his  own  use,  the  consent  is  a  nullity,  out  of  which  no  legal 
possession  or  right  of  possession  against  the  owner  can  arise. 
According  to  the  testimony  on  which  the  verdict  in  this  case 
rests,  there  was  no  voluntary  surrender  of  the  possession  of 
the  property  for  the  purposes  intended  by  the  defendant; 
hence  the  taking  was  tortious,  and  against  the  will  of  the 
owner.  The  jury  were  warranted  in  inferring  that  the  de- 
fendant never  intended  to  go  to  Olathe  for  the  purpose  of  hav 
ing  a  tooth  extracted,  and  never  intended  to  return  the  mare 
to  the  owner,  but  that  his  real  purpose  was  to  steal  the  mare 
and  convert  her  to  his  own  use.  According  to  the  testimony, 
he  never  went  to  Olathe,  never  returned  the  mare,  and  it  ap- 
pears that  he  fled  from  Kansas  and  took  refuge  in  the  state  of 
Illinois,  remaining  there  until  he  was  found  and  extradited 
for  the  commission  of  this  offense.  We  think  that  the  evi- 
dence is  suflBcient  to  sustain  the  verdict,  and  that  the  defend- 
ant has  no  cause  to  complain  of  the  charge  of  the  court:  State 
v.  Williams,  35  Mo.  229;  State  v.  Coombs,  55  Me.  477;  92  Am. 
Dec.  610;  State  v.  Humphrey,  32  Vt  571;  78  Am.  Dec.  605; 
People  V.  Shaw,  hi  Mich.  403;  58  Am.  Rep.  372;  People  v. 
Smallman,  55  Cal.  185;  Smith  v.  People,  53  N.  Y.  Ill;  13  Am. 
Rep.  474;  Miller  v.  Commonwealth,  78  Ky.  15;  39  Am.  Rep. 
194;  People  v.  Smith,  23  Cal.  280;  English  v.  State,  29  Tex. 
App.  174;  State  v.  Anderson,  26  Minn.  66;  33  Am.  Rep.  455; 
12  Am.  &  Eng.  Ency.  of  Law,  770. 

The  introduction  in  evidence  of  a  postal-card  notice  given 
by  the  sheriff,  offering  a  reward  for  the  stolen  mare,  giving  a 
description  of  her,  and  a  description  of  the  defendant,  is  an- 
other ground  of  complaint.  It  was  offered  in  connection  with 
the  evidence  of  the  under-sheriff,  who  testified  that  at  the  in- 
stance of  Murray,  and  while  he  had  the  warrant  in  his  hands, 
he  searched  for  the  defendant  and  the  mare  in  and  about 
Olathe;  and  to  aid  in  finding  them,  they  had  printed  a  large 
number  of  such  postal  cards,  and  distributed  them  over  the 
states  of  Kansas  and  Missouri.  It  was  competent  to  show  the 
search  for  the  defendant,  and  that  he  fled  from  the  state,  but 
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a  copy  of  the  printed  postals  which  were  mailed  was  hardly 
competent  evidence.  The  reception  of  the  notice,  however, 
was  not  prejudicial  to  the  defendant,  as  the  testimony  conclu- 
sively showed  that  he  obtained  the  mare  upon  the  representa- 
tion that  he  was  going  to  Olathe,  that  he  did  not  go  to  Olathe, 
that  he  never  returned  the  mare  to  her  owner,  and  that  he  fled 
the  state  and  became  a  fugitive  from  justice.  Under  such  a 
state  of  facts,  the  reception  of  the  printed  postal  was  imma- 
terial and  harmless. 

There  are  no  other  objections  which  require  notice,  and  find- 
ing no  error  in  the  record,  the  judgment  of  the  district  court 
will  be  affirmed.  __^ 

Larceny  bt  Falsb  Prbtbmses.  —  If  by  means  of  any  triok  or  artifioe  the 
owner  of  property  la  induced  to  part  with  the  possession  only,  still  meaning 
to  retain  the  right  of  property,  the  taking  by  such  means,  if  done  atuTno 
furandi,  is  larceny:  CommonioeaUh  v.  Eichelberger,  119  Pa.  St.  251;  4  Am. 
St.  Rep.  642,  and  note. 


Hill  v.  Wand, 

(47  Kansas,  340.] 

DEFiNinoir. — Word  "Thereupon,"  in  the  sentence  "thereapon  the  d»> 
fendants  filed  in  writing  their  motion  for  a  new  trial,"  appearing  in  the 
record  immediately  after  the  verdict,  is  to  be  constraed  as  an  adverb  of 
time,  and  means  without  delay  or  lapse  of  time. 

Landlord  asd  Tenant  —  Estoppel  aoainst  Landlord.  —  Where  a  land- 
lord leases  the  whole  of  his  building  to  one  lessee,  with  authority  to  sub. 
let,  and  informs  a  tenant  of  part  of  the  building  of  the  facts,  advising 
and  inducing  him  to  obtain  a  new  lease  from  such  lessee,  the  landlord 
and  his  privies  under  a  subsequent  lease  are  estopped  to  deny  the  author- 
ity of  such  original  lessee  to  sublet. 

SlSTOFPBL  AOAINST  OwNER.  —  Where  the  owner  of  property  holds  out  another 
as  having  power  of  disposition  or  authority  over  it  for  any  purpose,  he  is 
estopped  to  deny  the  existence  of  such  power,  as  against  one  who  has 
innocently  dealt  with  the  party  in  whom  such  apparent  power  is  vested. 

Johnson,  Martin^  and  Keeler,  for  the  plaintiflfs  in  error. 
Rossington,  Smith,  and  Dallas,  for  the  defendant  in  error. 

Strang,  G.  Action  for  damages.  The  petition  alleges  that 
in  June,  1886,  John  Wand  was  a  druggist,  with  a  stock  of 
goods,  in  possession  of  the  storerooms  on  lot  213  on  Kansas 
Avenue,  Topeka,  as  the  tenant  of  Allen  Sells,  owner  of  the 
Windsor  Hotel  building,  said  storerooms  being  a  part  of  said 
building;  that  at  the  same  time  the  plaintiflfs.  Hill  Brothers, 
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as  partners,  were  in  possession  of  the  Windsor  Hotel  under  a. 
five-year  lease  from  said  Allen  Sells;  that  the  plaintiffs  repre- 
sented to  the  defendant,  John  Wand,  that  they  also  had  » 
lease  of  the  storerooms  occupied  by  him,  covering  the  period. 
of  the  last  three  years  of  their  hotel  lease,  and  thus  induced 
said  Wand  to  take  a  lease  of  said  storerooms  of  them  for  the 
period  of  three  years,  at  the  monthly  rental  of  $150;  that  after 
giving  Wand  said  lease,  the  plaintiffs  sold  their  furniture,  and 
assigned  their  lease  of  said  hotel  to  Passmore  and  Wiggins;  that 
after  Passmore  and  Wiggins  obtained  possession  of  said  hotel,, 
they  notified  the  defendant  that  their  predecessors,  Hill  Broth- 
ers, never  had  any  lease  from  Sells  for  the  storerooms  occupied 
by  him,  and  that  he  must  either  surrender  the  possession  of 
said  rooms  to  them,  or  pay  them  a  much  higher  rent;  that  he 
saw  Mr.  Sells,  and  learned  from  him  that,  while  he  thought  he 
had  leased  said  storeroom  to  the  Hills,  he  had  ascertained 
that  he  had  only  contracted  to  lease  it  to  them,  and  had  not 
leased  it;  and  that  said  Wand,  learning,  as  he  believed,  that 
the  Hills  had  no  lease  of  said  storerooms,  and  no  authority  to 
lease  the  same  to  him,  and  believing  that  his  lease  from  them 
did  not  protect  him,  as  he  alleges  it  did  not,  was  compelled ,^ 
rather  than  to  move  out,  to  take  a  lease  from  Passmore  and 
Wiggins,  and  pay  a  much  larger  monthly  rental,  to  wit,  the 
sum  of  $175  per  month,  whereby  he  was  damaged  in  the  sum 
of  $25  per  month  for  three  years,  or,  in  the  aggregate,  $900. 
The  defendants  below  answered  by  a  general  denial.  When 
the  case  was  reached  for  trial  and  the  plaintiff  had  introduced 
his  evidence,  the  defendants  demurred  thereto,  for  the  reasoni 
that  it  failed  to  establish  a  cause  of  action,  which  demurrer 
was  overruled. 

The  first  question  to  be  discussed  here  is  a  question  of  prac- 
tice raised  by  the  defendant  in  error,  who  contends  that  there 
is  no  case  here  for  review;  that  the  case  made  does  not  show 
that  the  motion  for  a  new  trial  was  filed  in  the  court  below 
within  the  statutory  time,  and  that,  therefore,  under  the  de- 
cisions of  this  court,  the  case  should  be  dismissed.  Whether 
this  contention  is  correct  or  not  depends  upon  the  construction 
of  the  word  "thereupon,"  appearing  in  connection  with  the 
allegation  of  the  filing  of  the  motion  for  a  new  trial.  The  case 
made  recites,  that  "after  hearing  the  arguments  of  counsel  and 
being  duly  instructed  by  the  court,  the  jury,  after  due  deliber- 
ation, returned  to  the  court  its  general  verdict,  and  its  special 
findings  upon  particular  questions  of  fact  stated  by  the  defend- 
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ants,  which  verdict  and  findings  are  in  the  words  and  figures 
following,  to  wit."  Then  follow  the  verdict  and  special  an- 
swers, immediately  at  the  end  of  which,  and  in  close  connec- 
tion therewith,  the  following  declaration  appears:  "Thereupon 
the  defendants  filed  in  writing  their  motion  for  a  new  trial,  of 
which  the  following  is  a  copy."  Then  follows  a  copy  of  the 
motion  for  new  trial  and  the  reasons  therefor. 

By  reference  to  Webster's,  Worcester's,  and  other  diction- 
-aries,  we  find  the  word  "  thereupon "  defined  as  follows: 
*' Thereupon:  1.  Upon  that  or  this;  2.  On  account  of  that; 
in  consequence  of  that."  In  Anderson's  Dictionary  of  Law 
it  is  thus  defined:  "Thereupon:  Without  delay  or  lapse  of 
time."  From  these  authorities  it  will  be  seen  that  the  word 
*'  thereupon  "  is  employed  to  express  a  cause  or  condition,  or 
is  used  as  expressive  of  time.  The  record  in  this  case  shows 
the  different  stages  of  the  trial,  each  succeeding  the  other  in 
regular  order,  down  to  and  including  the  return  of  the  verdict 
of  the  jury.  It  then  proceeds  as  follows:  "Thereupon  the  de- 
fendants filed  their  motion  in  writing  for  a  new  trial."  As 
employed  here  and  in  this  connection,  we  do  not  think  the 
word  "  thereupon  "  refers  to  a  cause  or  condition  precedent, 
but  that  it  is  used  as  an  adverb  of  time,  and  means,  in  the 
language  of  Anderson's  work  above  referred  to,  "  without  delay 
or  lapse  of  time  ";  and  that,  with  the  balance  of  the  sentence 
which  it  introduces,  it  means  that  immediately  upon  the  re- 
turn of  the  verdict  of  the  jury  the  defendants  filed  their  motion 
for  a  new  trial.  With  this  construction  upon  the  word  "  there- 
upon," it  follows  that  the  motion  for  new  trial  was  filed  in 
time,  and  the  case  is  properly  here  for  review. 

The  second  contention  of  the  plaintiffs  in  error  is,  that  the 
court  erred  in  overruling  their  demurrer  to  the  evidence  of  the 
plaintiff  below.  Did  the  evidence  of  the  plaintiff  below  estab- 
lish a  prima  facie  case  against  the  defendants  in  the  trial 
.oourt?  If  it  did  not,  then  the  court  erred  in  its  ruling;  other- 
wise the  ruling  of  the  court  was  correct.  The  proper  answer 
to  this  question  must  determine  whether  or  not  the  plaintiff 
below  had  such  a  lease  of  the  storerooms  occupied  by  him  in 
the  Windsor  Hotel  building,  from  Hill  Brothers,  as  would  pro- 
tect him  in  such  occupancy.  If  his  lease  from  the  Hills  was 
sufficient  to  pretext  him  in  his  rights  therein  stipulated,  then 
he  had  no  cause  of  action  against  them  under  the  evidence, 
notwithstanding  the  fact  that,  ignorant  of  his  rights  under  the 
Jaw,  he  was  induced  by  Passmore  and  Wiggins  to  take  a  new 
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lease  of  them  for  the  same  premises  at  a  higher  rental;  and 
the  demurrer  to  the  evidence  should  have  been  sustained.  The 
Hills  had  a  proper  lease  of  the  hotel  building,  except  the  store- 
rooms occupied  at  the  time  by  Wand,  from  the  owner,  Allen 
Sells,  for  a  period  running  three  years  yet  from  the  ensuing 
Ist  of  November,  1886.  Said  lease  also  contained  the  following 
clause:  "  Said  Allen  Sells  agrees  to  lease  said  store  room  or 
rooms  to  said  Horace  P.  Hill  upon  reasonable  notice  by  said 
Hill,  at  a  monthly  rent  of  $125  in  advance;  provided  always, 
that  said  Allen  Sells  can  get  peaceable  possession  of  the  same 
from  the  present  occupant,  and  will  connect  said  drug-store 
with  the  hotel  by  a  door  or  other  opening." 

Wand  was  in  possession  of  said  storeroom  as  tenant  of 
Allen  Sells,  the  owner,  and  his  term  would  expire  on  the  first 
day  of  November,  1886.  In  June,  1886,  Wand  and  the  Hills 
had  made  the  connection  between  the  drug-store  and  hotel 
spoken  of  in  the  clause  of  the  lease  from  Sells  to  the  Hills, 
above  recited,  and  were  in  some  trouble  about  the  amount  to 
be  paid  by  Wand  to  the  Hills  for  the  privilege  of  said  opening, 
he  wishing  said  passage-way  kept  open  to  enable  him  to  sell 
cigars  to  the  guests  of  the  hotel.  Pending  the  discussion  of 
said  difficulty  and  attempts  to  settle  the  same  by  Wand  and 
the  Hills,  Allen  Sells,  the  owner  of  all  the  property,  and  land- 
lord of  both  Wand  and  the  Hills,  appears  and  advises  Wand 
to  settle  the  passage-way  matter  with  the  Hills.  He  said  to 
Wand  that  he  (Sells)  had  leased  the  storerooms  to  the  Hills 
from  the  1st  of  November  following,  and  that  if  he  (Wand)  did 
not  settle  with  the  Hills,  they  would  put  him  out  at  that  time. 
Sells  left  Wand,  and  after  a  short  time  returned  and  told  him 
that  the  Hills  would  settle  the  archway  matter  for  $25  per 
month,  and  give  him  a  lease  of  the  storeroom  from  November 
1st  at  $150  per  month  and  the  free  use  of  the  archway,  and 
that  he  (Sells)  would  advise  Wand  to  do  that.  Sells  said  he 
had  leased  to  the  Hills,  and  they  could  sublease  to  him. 
Wand  concluded  to  do  as  Sells  advised  him,  and  settled  up 
the  archway  dispute,  and  took  a  lease  of  the  storerooms  of  the 
Hills  for  the  remaining  three  years  of  their  lease  of  the  hotel, 
to  wit,  three  years  from  November  1,  1886. 

Afterward,  some  time,  the  Hills  sold  out  to  Passmore  and 
Wiggins,  and  assigned  to  them  the  hotel  lease.  Some  time 
after  Passmore  and  Wiggins  got  possession  of  the  hotel,  they 
obtained  from  Sells  a  lease  of  the  storerooms  occupied  by 
Wand.     They  then  notified  Wand  to  quit  and  surrender  to 
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them  the  rooms  he  occupied,  and  when  Wand  objected  and 
informed  them  of  his  lease,  they  told  him  it  was  not  valid,  be- 
cause the  Hills  never  had  a  lease  of  said  rooms  from  Sells,  and  no 
authority  to  rent  them  to  him.  Passmore  and  Wiggins,  how- 
ever, offered  to  rent  the  rooms  to  Wand,  but  at  a  much  higher 
rental  per  month.  Wand,  believing  his  lease  not  good,  finally 
rented  of  Passmore  and  Wiggins  at  a  rental  of  $25  per  month 
in  advance  of  the  amount  he  was  to  pay  under  his  lease  from 
the  Hills.  Would  the  lease  from  the  Hills  to  Wand  for  the 
storerooms,  under  all  the  circumstances  under  which  it  was 
made,  have  protected  him  in  the  possession  thereof?  We 
think  it  would.  The  lease  from  the  Hills  to  Wand  was  a 
proper  lease  in  writing  for  the  premises  occupied  and  to  be 
occupied  by  Wand.  The  Hills  actually  had  in  writing,  at  the 
least,  an  agreement  on  the  part  of  Sells  to  lease  to  them  the 
rooms  occupied  by  Wand  for  a  stipulated  rental,  upon  reason- 
able notice,  provided  he  could  get  peaceable  possession  of  the 
same  from  Wand.  The  evidence  shows  that  he  either  had 
notice  or  it  was  waived.  The  peaceable  possession  of  the 
premises  was  surrendered  to  him  by  Wand,  and  the  opening 
between  the  drug-store  and  hotel  had  been  made;  so  that  all 
the  conditions  upon  which  Sells  was  to  lease  the  premises  oc- 
cupied by  Wand  to  the  Hills  were  executed.  At  this  juncture 
Sells,  who  has  agreed  in  writing  to  lease  to  the  Hills,  appears 
and  informs  Mr.  Wand  that  he  has  leased  to  the  Hills,  and 
advises,  and  in  the  language  of  Wand,  begs,  him  to  take  a  lease 
from  the  Hills,  saying  they  have  authority  to  sublet.  In 
pursuance  of  Sell's  advice  and  importunities.  Wand  does  take 
a  lease  from  the  Hills,  and  remains  in  possession  thereunder. 
After  all  that  had  transpired,  could  Mr.  Sells  have  come  for- 
ward and  demanded  and  obtained  possession  of  said  rooms 
from  Wand  during  the  lifetime  of  Wand's  lease  from  the 
Hills,  upon  the  ground  that  the  Hills  had  no  authority  to 
make  the  lease  to  Wand?  We  think  not.  Mr.  Sells  would  be 
fully  estopped  from  denying  the  authority  on  the  part  of  the 
Hills  to  make  the  lease  in  question,  and  such  lease  would 
amply  protect  Mr.  Wand  in  his  rights  thereunder,  as  agains 
Mr.  Sells.  Having  told  Wand  that  he  had  leased  the  rooms 
to  the  Hills,  that  they  had  authority  to  sublet,  and  thus  in- 
duced Wand  to  lease  of  the  Hills,  he  (Sells)  could  never  be 
heard  to  say  that  the  Hills  did  not  have  authority  to  make  the 
lease  to  him.    The  law  will  not  tolerate  such  conduct,  and  de- 
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clares  whoever  indulges  in  it  forever  estopped  from  denying 
the  authority  he  has  affirmed  to  exist. 

"  In  accordance  with  this  case,  it  is  now  a  well-established 
principle,  that  where  the  true  owner  of  property,  for  however 
short  a  time,  holds  out  another  or  allows  another  to  appear  as 
the  owner  of,  or  as  having  full  power  of  disposition  over,  the 
property,  the  same  being  in  the  latter's  actual  possession,  and 
innocent  third  parties  are  thus  led  into  dealing  with  such  ap- 
parent owner,  they  will  be  protected Such  rights  do 

not  depend  upon  the  actual  title  or  right  or  authority  of  the 
party  with  whom  they  have  directly  dealt,  but  are  derived 
from  the  conduct  of  the  real  owner,  which  precludes  him  from 
disputing  against  them  the  existence  of  the  title  or  right  or 
power  which  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  sale":   Bigelow  on  Estoppel,  560. 

"Where  the  owner  of  property  confers  upon  another  an  ap- 
parent title  to  or  power  of  disposition  over  it,  he  is  estopped 
from  asserting  his  title  as  against  an  innocent  third  party, 
who  has  dealt  with  the  apparent  owner  in  reference  thereto 
without  knowledge  of  the  claims  of  the  true  owner.  The 
rights  of  such  third  party  do  not  depend  upon  the  actual  title 
or  authority  of  the  one  with  whom  he  dealt,  but  upon  the  act 
of  the  owner,  which  precludes  him  from  disputing  the  title  or 
authority  he  has  apparently  conferred":  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325;  7  Am.  Rep.  341. 

These  two  authorities,  which  are  so  near  alike,  the  one  from 
Bigelow  on  Estoppel,  and  the  other  from  a  decided  case  in  the 
New  York  courts,  seem  to  be  in  point  in  this  case.  These  au- 
thorities hold,  that  where  the  owner  of  property  holds  out  an- 
other as  having  power  of  disposition  or  authority  over  the 
same  for  any  purpose,  he  is  estopped  from  denying  the  exist- 
ence of  such  power  of  disposition  or  authority  over  the  prop- 
erty, as  against  the  rights  of  a  person  who  has  innocently 
dealt  with  him  who  is  thus  given  such  apparent  power  of  dis- 
position or  authority.  Allen  Sells  not  only  told  Wand  that  he 
had  leased  the  storerooms  to  the  Hills,  but  told  him  they  had 
power  to  sublet,  and  "  begged  "  Wand  to  take  a  lease  of  the 
Hills.  In  this  he  not  only  held  the  Hills  out  to  Wand  as 
having  full  power  of  disposition  of  the  rooms  by  lease,  but  ad- 
vised Wand  to  take  a  lease  from  the  Hills  under  the  power  of 
disposition  he  declared  they  possessed.  Wand  dealt  with  the 
Hills,  believing,  from  the  representations  of  Sells,  that  they 
had  full  power  of  disposition  over  the  rooms  he  desired.     Can 
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it  be  that  Sells  could  afterwards  be  heard  to  deny,  as  against 
Wand,  that  the  Hills  had  full  power  of  disposition  over  the 
storerooms  leased  by  him  from  them?  We  think  not.  If  he 
could  not  deny  the  existence  of  such  power  in  the  Hills  by 
word,  could  he,  by  any  act  of  his,  destroy,  set  aside,  or  annul 
the  apparent  power  of  disposition  over  said  rooms  existing  in 
the  Hills?  Again  we  say  no.  "  The  rights  of  such  third  party 
do  not  depend  upon  the  actual  authority  of  the  one  with  whom 
he  dealt,  but  upon  the  act  of  the  owner,  which  precludes  him 
from  disputing  the  authority  he  has  apparently  conferred": 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325;  7  Am.  Rep.  341. 
So  in  this  case,  the  rights  of  Wand,  under  the  lease  from  the 
Hills,  did  not  depend  upon  any  actual  authority  or  power  of 
disposition  over  the  rooms  leased  in  the  Hills,  but  upon  the 
apparent  power  of  disposition  thereof  conferred  upon  them  by 
Sells,  holding  them  out  to  Wand  as  rightfully  possessed  of 
such  power.  That  is,  it  mattered  not,  so  far  as  Wand's  rights 
under  his  lease  from  the  Hills  were  concerned,  whether  the 
Hills  had  a  lease  from  Sells  or  not;  after  Sells  had  represented 
them  to  Wand  as  having  one,  with  power  to  sublet,  he  could 
not  deny  that  they  did  have  one  containing  such  authority. 
This  being  true,  a  subsequent  lease  from  Sells  to  Passmore  and 
Wiggins  conferred  upon  them  no  greater  rights  as  against 
Wand  than  Sells  had,  and  no  more  power  to  deny  the  authority 
of  the  Hills  to  make  the  lease  to  Wand  than  Sells  himself 
possessed.  The  Hills  did  not  at  any  time  dispute  their  power 
to  lease  to  Wand,  but  all  the  time  affirmed  that  their  lease  to 
Wand  was  a  good  one,  and  that  it  fully  protected  him  in  the 
enjoyment  of  his  rights  stipulated  therein.  As  neither  Sells 
nor  Passmore  and  Wiggins  could  dispute  the  validity  of 
Wand's  lease  from  the  Hills,  we  take  it  that  such  lease  would 
have  protected  him  in  the  enjoyment  of  the  rights  in  said  lease 
stipulated  against  all  the  world.  Anderson  v.  Armstead,  69  111. 
452,  holds  with  the  two  authorities  above  cited,  and  says  the 
third  party  will  be  protected. 

"  If  one  whose  name  is  signed  by  another  to  a  deed  so  far 
acknowledges  the  deed  as  to  induce  third  persons  to  act  on  it 
as  his,  he  may,  without  evidence  in  writing  of  an  estoppel,  be 
held  precluded  from  subsequently  denying  the  deed":  Ooodell 
V.  Bates,  14  R.  I.  65. 

"Where  the  owner  or  the  person  having  an  interest  in  prop- 
erty represents  another  as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  authority  over  it,  he  will  be  estopped  to 
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deny  such  ownership  or  authority  against  persons  who,  relying 
on  his  representations  or  silence,  have  purchased  or  acquired 
interests  in  the  property":  7  Am.  &  Eng.  Ency.  of  Law,  18. 

"  Privies  are  bound  by  or  may  take  advantage  of  an  estoppel 
in  pais  ";  East  Ala.  R^y  Co.  v.  Tennessee  etc.  R.  R.  Co.^  78  Ala.  274; 
Karnes  v.  Wingate^  94  Ind.  594;  Timon  v.  WhiteJiead^  68  Tex. 
290;  Wood  v.  Seely,  32  N.  Y.  105. 

"  Where  a  person  is  estopped,  his  creditors  attaching  the 
property  in  question  are  estopped  also":  Parker  v.  Crittenden^ 
37  Conn.  148. 

A  point  is  made  that  the  special  findings  of  fact  are  not  sus- 
tained by  the  evidence,  but  that  the  jury  in  making  them 
ignored  all  the  evidence  in  the  case  relating  to  the  questions 
to  which  their  findings  are  answers.  The  findings  are  not 
only  not  supported  by  any  evidence,  but  are  directly  against 
all  the  evidence  relating  thereto.  With  our  view  of  the  law  of 
this  case,  this  is  all  we  care  to  say  about  the  findings.  We 
think  the  lease  from  the  Hills  to  Wand  protected  Wand  in 
the  enjoyment  of  all  the  rights  he  stipulated  for  therein.  It 
follows,  then,  that  if  Wand,  having  a  lease  that  would  protect 
him  in  his  rights,  allowed  Passmore  and  Wiggins,  or  any  one 
else  except  the  Hills,  to  persuade  him  to  take  a  subsequent 
lease  at  a  higher  rental,  that  the  Hills  were  not  to  blame,  and 
having  done  so  and  paid  a  higher  rental,  he  had  no  cause  of 
action  against  the  Hills  therefor,  and  the  demurrer  to  the  evi- 
dence should  have  been  sustained. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  new  trial. 

By  the  Court.    It  is  so  ordered. 


EsTOFPEL  AGAINST  OwNKR.  —  Where  an  owner  of  property  clothes  another 
with  apparent  authority  to  dispose  of  it,  and  he  does  dispose  of  it  to  Innocent 
purchasers,  the  owner  will  be  estopped  from  disputing  as  against  them  the 
power  which  he  allowed  to  appear  vested  in  the  party  making  the  sale:  Vel. 
sian  V.  Lewis,  15  Or.  639;  3  Am.  St.  Rep.  185,  and  note  201;  Oufeyy.  O'Reilley^ 
88  Mo.  418;  57  Am.  Rep.  424,  and  extended  note.  Where  a  party  induces 
another  to  believe  in  the  existence  of  a  certain  state  of  affairs,  and  such  party 
alters  his  condition,  the  first  party  is  estopped  from  alleging  the  contrary 
against  the  second  party:  Chouteau  v.  Ooddin,  39  Mo.  229;  90  Am.  Dec  462, 
and  note;  Cosier  v.  Byers,  129  111.  657;  Stayton  v.  Graham,  139  Pa.  St.  1.  A 
mortgagor  who  induces  a  third  party  to  receive  an  absolute  deed  from  the 
mortgagee  is  estopped  to  afterward  deny  the  mortgagee's  right  to  make  such 
a  conveyance.  If  one  is  induced  to  purchase  land  by  the  conduct  of  an- 
other leading  him  to  believe  that  he  is  getting  a  good  title,  the  latter  is  es- 
topped to  set  up  against  him  any  title  in  himself:  Trustees  v.  Smith,  118  N.  Y. 
634. 
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Olson  v.  Nunnallt. 

[47  Kaksas,  391.] 

Kxxovnov  Basbd  on  Void  Justice's  Judgment — Collateral  Attack  — 
Injunction.  —  A  justice's  judgment,  in  a  case  in  which  he  sets  it  aside 
and  orders  a  new  trial,  has  no  legal  existence  from  the  time  it  is  thus  va- 
cated, and  if  nothing  is  done  at  the  time  that  the  case  is  set  for  a  new 
trial,  he  loses  all  jurisdiction  over  it,  and  cannot  revive  the  judgment  by 
subsequently  vacating  his  previous  order  setting  it  aside.  Hence  an 
execution  afterwards  issued  under  such  judgment  is  void,  and  it  may  be 
attacked  either  directly  or  collaterally,  or  its  enforcement  may  be  en« 
joined. 

.^XEcmoN  Issued  undeb  Void  Judgment  is  itself  absolutely  void,  and  may 
be  attacked  collaterally  as  well  as  directly,  and  its  enforcement  may  be 
restrained  by  injunction. 

Execution  Issued  under  Void  Judgment  —  Redelitbby  Bond  —  Estoppel 
—  Collateral  Attack.  —  Where  a  judgment  upon  which  an  execution 
is  issued  and  levied  is  void,  the  party  giving  a  redelivery  bond,  and 
thereby  obtaining  the  right  to  retain  possession  of  the  property  levied 
upon,  does  not  thereby  estop  himself  from  afterwards  asserting,  either 
directly  or  collaterally,  that  the  judgment  and  execution  are  absolutely 
void. 

J.  H.  Mechem,  for  the  plaintiff  in  error. 

T.  8.  Kirkyatrichy  for  the  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Jewell  County,  on  December  13, 1887,  by  Peter  Olson 
against  N.  Lindgrove  and  A.  G.  Nunnally,  to  perpetually  en- 
join the  defendants  from  making  a  sale  of  certain  personal 
property  belonging  to  Olson,  and  levied  on  by  the  defendant 
Nunnally  as  constable  of  Center  township,  in  said  county, 
under  an  execution  issued  by  J.  W.  McRoberts,  a  justice  of 
the  peace  of  said  township,  upon  a  supposed  judgment  in 
favor  of  Lindgrove,  as  the  judgment  creditor,  and  against 
Olson,  as  the  judgment  debtor.  The  plaintiff,  Olson,  in  his 
petition  in  the  district  court,  sets  forth  and  alleges  that  the 
judgment  upon  which  the  execution  was  issued  was  rendered 
on  April  30,  1887,  and  he  attaches  a  certified  transcript  of  the 
judgment  and  the  proceedings  of  the  justice  of  the  peace  to 
his  petition,  and  makes  them  a  part  thereof.  This  transcript 
shows  that  the  trial  before  the  justice  was  had  on  April  28, 
1887,  and  then  follow  these  words:  "  After  hearing  arguments 
of  counsel,  and  taking  the  matter  under  consideration  until 
April  30,  1887";  and  then  follows  the  justice's  judgment, 
which  is  entered  without  any  further  date  being  given.  Olson 
further  alleges  in  his  petition,  and  shows  by  the  transcript, 
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that  on  May  4, 1887,  such  judgment  was  set  aside  and  vacated, 
and  a  new  trial  granted,  upon  a  motion  made  by  himself  for 
that  purpose,  upon  the  ground  of  newly  discovered  evidence, 
and  the  new  trial  was  set  for  May  16,  1887.  But  it  is  also 
alleged  that  on  that  day  the  parties  appeared,  but  the  justice 
of  the  peace  was  absent  from  his  office  and  from  the  township, 
and  nothing  further  was  done  in  the  case.  The  transcript 
also  shows  that  on  November  3,  1887,  the  justice  of  the  peace 
attempted  to  set  aside  and  vacate  his  previous  order  setting 
aside  and  vacating  the  aforesaid  judgment  and  granting  a 
new  trial,  for  the  reason  that  the  aforesaid  motion  of  Olson's 
to  vacate  the  judgment  and  for  a  new  trial  was  not  "  in  writ- 
ing as  agreed  upon."  Upon  this  subject,  Olson  alleges  in  his 
petition  that  it  was  agreed  by  the  parties  at  the  time  that  the 
motion  might  be  made  orally.  Whether  Olson  or  his  counsel 
was  present  or  not,  or  had  any  notice  when  this  last  order  of 
the  justice  was  made  attempting  to  set  aside  his  former  order 
vacating  the  judgment  and  granting  a  new  trial,  the  transcript 
is  silent.  Other  allegations  are  contained  in  the  petition,  not 
necessary  to  be  stated  for  the  purposes  of  any  question  now 
presented  to  this  court.  This  petition  was  duly  verified  by 
affidavit.  The  defendants  answered,  setting  up  the  aforesaid 
judgment,  execution,  and  levy,  and  also  that  the  defendant 
gave  a  redelivery  bond,  on  account  of  which  he  was  permitted 
to  retain  the  possession  of  the  property  levied  on.  The  de- 
fendants also  allege  in  their  answer  that  the  aforesaid  judg- 
ment was  rendered  on  April  28,  1887,  and  that  Olson  did  not 
make  any  motion  for  a  new  trial  within  five  days  thereafter; 
and  they  attach  a  certified  transcript  of  the  judgment  and 
proceedings  of  the  justice  of  the  peace  to  their  answer,  and 
make  the  same  a  part  thereof.  This  transcript  shows  pre- 
cisely the  same  as  the  one  attached  to  the  plaintiff's  petition, 
except  that  it  does  not  contain  the  words,  "  after  hearing  ar- 
guments of  counsel,  and  taking  the  matter  under  considera- 
tion until  April  30,  1887."  The  plaintiff  replied  to  this  answer 
by  filing  a  general  denial.  Neither  the  answer  nor  the  reply 
was  verified  by  affidavit.  At  the  June  term  of  the  district 
court  in  1888,  the  defendants  made  and  presented  a  motion 
for  judg«ient  upon  the  pleadings,  which  motion  was  sustained, 
and  judgment  was  rendered  in  favor  of  the  defendants  and 
against  the  plaintiff  for  costs;  and  the  plaintiff,  as  plaintiff  in 
error,  brings  the  case  to  this  court  for  review. 

It  would  seem  to  us  that  the  judgment  of  the  district  court 
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is  erroneous  and  must  be  reversed.  For  the  purposes  of  the 
case,  it  must  be  assumed  either  that  the  judgment  of  the  justice 
of  the  peace  was  rendered  on  April  30,  1887,  or  that  there  waa 
an  issue  of  fact  presented  by  the  pleadings  of  the  parties  as  to 
whether  it  was  rendered  on  that  day  or  on  April  28, 1887;  and 
as  the  plaintiff  Olson  in  his  petition  alleged,  and  his  trans- 
script  showed,  that  the  judgment  was  rendered  on  April  30, 
1887,  he  certainly  had  a  right,  either  to  have  this  allegation  to 
be  considered  as  true,  or  the  right  to  prove  the  same  by  evi- 
dence; provided,  of  course,  that  the  same  shall  be  considered 
as  material  in  the  case  and  as  controverted  by  the  defendants. 
We  shall  therefore  assume,  for  the  purposes  of  this  case,  that 
the  judgment  was  rendered  on  April  30,  1887.  We  shall  also 
assume,  for  the  purposes  of  this  case,  that  in  any  case  a  motion 
to  vacate  or  set  aside  a  decision  or  verdict  rendered  in  a  jus- 
tice's court  and  for  a  new  trial  must  be  made  within  five  days 
after  the  decision  or  verdict  is  rendered:  Justices'  Code,  sec. 
110;  and  that  the  motion  should  be  in  writing,  but  that  the 
parties  and  the  justice  may  waive  the  writing,  and  permit  the 
motion  to  be  made  orally;  and  with  these  assumptions,  the  fol- 
lowing questions  arise:  Was  the  judgment  of  the  justice  of  the 
peace  a  valid  and  subsisting  judgment  at  the  time  when  the 
execution  in  question  in  this  case  was  levied  on  Olson's  prop- 
erty ?  And  did  he,  by  giving  the  redelivery  bond,  estop  him- 
self from  questioning  its  validity?  The  judgment,  if  rendered 
on  April  30,  1887,  as  alleged  by  the  plaintiff  and  shown  by  his 
transcript,  was  certainly  vacated  and  set  aside  on  May  4, 
1887,  and  therefore  at  that  time  it  ceased  to  have  any  legal 
existence.  The  action,  however,  was  still  pending  before  the 
justice  of  the  peace,  and  the  case  was  set  for  a  second  trial  on 
May  16,  1887;  but  on  that  day  the  justice  of  the  peace  was 
absent  from  his  office  and  from  the  township,  and  nothing 
was  done  in  the  case,  and  therefore,  under  the  authorities,  the 
justice  lost  all  jurisdiction  of  the  case:  Martin  v.  FaleSy  18  Me. 
23;  36  Am.  Dec.  693;  Flint  v.  Gault,  15  Hun,  213;  Lynsky  v. 
Pendegrast,  2  E.  D.  Smith,  43;  Downer  v.  HoUister,  14  N.  H. 
122;  40  Am.  Dec.  175;  12  Am.  &  Eng.  Ency.  of  Law,  402,  and 
cases  there  cited.  And  the  subsequent  order  of  the  justice  of 
the  peace  attempting  to  vacate  his  former  order  vacating  the 
judgment  and  granting  a  new  trial  certainly  could  not  revive 
or  resuscitate  the  former  defunct  judgment.  There  being, 
then,  no  valid  judgment  in  existence  to  uphold  the  execution 
•  when  the  same  was  levied  upon  Olson's  property,  the  execu- 
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tion  was  itself  absolutely  void,  and  it  may  be  attacked  col- 
laterally as  well  as  directly,  and  its  enforcement  be  restrained 
by  injunction:  1  Freeman  on  Executions,  sec.  20;  12  Am.  & 
Eng.  Ency.  of  Law,  400,  401;  Missouri  Pac.  Ry  Co.y.  Reid^Si 
Kan.  410,  413. 

It  is  further  claimed  by  the  defendants,  Lindgrove  and  Nun- 
nally, that  the  plaintiff,  Olson,  who  was  defendant  in  the  exe- 
cution, and  whose  property  was  levied  on,  is  estopped  from 
claiming  that  the  judgment  of  the  justice  of  the  peace  is  void, 
for  the  reason  that  he  gave  a  redelivery  or  forthcoming  bond, 
and  was  thereby  permitted  to  retain  the  possession  of  the  prop- 
erty levied  on;  and  several  authorities  are  cited  as  authority 
for  this  claim,  among  which  are  certain  decisions  rendered  by 
this  court:  Sponenbarger  v.  Lemert,  23  Kan.  55;  Haxtun  v. 
Sizer,  23  Kan.  310;  Wolf  v.  Hahn,  28  Kan.  588;  Case  v.  Steele, 
34  Kan.  90.  These  cases  have  no  application  to  the  present 
case.  These  cases  have  nothing  to  do  with  void  judgments, 
void  executions,  or  void  levies,  but  go  only  to  this  extent: 
where  property  of  the  defendant  is  levied  upon  by  an  oflBcer 
under  judicial  process,  and  the  defendant,  or  any  one  for  him, 
afterward  gives  a  redelivery  or  forthcoming  bond,  the  party 
giving  such  bond,  or  procuring  it  to  be  given,  is  estopped  from 
afterward  asserting  title  to  the  property  in  any  person  other 
than  the  defendant  in  the  process.  But  where  a  judgment 
upon  which  an  execution  is  issued  and  levied  is  void,  which 
renders  all  the  subsequent  proceedings  void,  the  party  giving 
the  redelivery  bond,  and  thereby  obtaining  the  right  to  retain 
the  possession  of  the  property  levied  on,  does  not  thereby 
estop  himself  from  afterward  asserting,  either  directly  or  col- 
laterally, that  the  judgment  and  all  things  depending  thereon 
are  utterly  and  absolutely  null  and  void:  2  Freeman  on  Exe- 
cutions, sec.  264;  Earl  v.  Camp,  16  Wend.  562;  Perry  v.  Wil- 
liams, 39  Wis.  339;  Buckingham  v.  Bailey,  4  Smedes  &  M.  538; 
Ex  parte  Cheatham,  6  Ark.  531;  Newburg  v.  Munshower,  29  Ohio 
St.  617;  23  Am.  Rep.  769;  Van  Cleave  v.  Haworth,  5  Ala.  188; 
Page  v.  Coleman,9  Port.  275.  We  do  not  hold  in  this  case  that  a 
party  after  giving  a  redelivery  or  forthcoming  bond  may  then 
interpose  objections  because  of  any  mere  irregularities  in  any 
of  the  prior  proceedings;  but  we  simply  hold  that  a  party 
giving  such  a  bond  is  not  estopped  from  afterward  asserting 
that  all  the  prior  proceedings  are  absolutely  and  utterly  void. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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ExEctrxioN — Efteot  of  Void  JvDQumrr, — An  exeontlon  garnishment 
must  be  supported  by  a  valid  judgment:  White  v.  Foote  Lumber  He.  Oo.,  29 
W.  Va.  385;  6  Am.  St.  Bep.  650.  A  valid  judgment  is  necessary  to  support 
a  sale  uuder  execution:  Lowry  v.  BIrwin,  6  Rob.  (La.)  192;  t9  Am.  Dm. 
556;  Walker  v.  McKnight,  15  B.  Mon.  467;  61  Am.  Deo.  190. 


Jackson  v.  LiNNiNOToy. 

[47  Kansas,  896.1 

Maliototts  Peoseoution — Probabub  Oausi  —  Advios  of  Attorhst. — 
Wiiere  there  ia  probable  cause  for  commencing  a  prosecution  for  mali- 
cious trespass,  and  the  prosecutor,  acting  upon  the  advice  of  attorneys, 
and  believing  there  is  probable  cause,  in  good  faith  and  without  malioc 
causes  the  arrest  and  prosecution,  he  is  not  liable  to  the  defendant  for 
malicious  prosecution,  notwithstanding  one  of  his  purposes  in  caoiing 
the  arrest  was  to  prevent  the  construction  of  a  building  on  his  land. 

Malicious  Proseoution  —  Pbobablb  Causb  —  Enfobosubmt  or  Civil 
Right.  —  An  arrest  and  prosecution  instituted  merely  to  enforce  a  civil 
right  is  without  probable  cause,  and  renders  the  prosecutor  liable  for 
malicious  prosecution. 

Trial  —  Findings  —  Veediot  —  Ihtbepbbtation.  —  Where  the  findings  will 
fairly  admit  of  an  interpretation  which  will  make  them  harmonious  with 
one  another  and  with  the  general  verdict,  that  interpretation  should  be 
given,  rather  than  one  which  will  overturn  and  destroy  both  the  find* 
ings  and  the  verdict. 

Action  for  malicious  prosecution.  Linnington  caused  the 
arrest  and  prosecution  of  Jackson  upon  a  charge  of  malicious 
trespass,  and  after  the  acquittal  of  the  latter,  he  instituted  this 
action  against  Linnington.  The  jury  returned  a  general  ver- 
dict for  defendant,  and  also  the  following  findings  of  fact:  "  Q. 
Was  the  object  of  the  defendant  in  prosecuting  the  plaintiff  to 
prevent  the  plaintiff  from  building  a  building  on  said  lot  13  ? 
A.  Yes;  and  to  prevent  any  one  getting  possession  before  a 
pending  contract  was  consummated.  Q.  At  the  time  of  said 
prosecution,  on  December  13,  1887,  did  the  defendant  have 
reasonable  grounds  to  believe  that  the  plaintiff  had  committed 
the  offense  charged?  A.  Yes.  Q.  Did  the  defendant  act 
upon  the  advice  of  his  attorneys,  after  a  full  consultation  and 
statement  of  the  facts,  in  commencing  said  prosecution?  A. 
Yes.  Q.  Was  there  probable  cause  for  commencing  said 
prosecution?  A.  Yes.  Q.  Was  said  prosecution  malicious 
on  part  of  defendant,  or  did  he  act  with  malice  toward  plain- 
tiff,  bringing  said  action?  A.  No.  Q.  Did  plaintiff  suffer 
any  damage  from  imprisonment?  A.  No.  Q.  If  the  last 
question  is  answered  in  the  af&rmative,  state  how  much.     A. 
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Not  any.  Q.  How  much  time  did  the  plaintiff  lose  from  his 
business  by  reason  of  his  arrest,  if  any?  A.  One  day.  Q. 
How  much,  if  anything,  did  plaintiff  pay  out  in  attorney's 
fees  for  his  separate  defense  in  said  action?  A.  Twenty 
dollars.  Q.  If  question  No.  —  is  answered  in  the  aflSrmative, 
how  much  do  you  allow  for  time,  if  anything?  A.  Not  any- 
thing." 

W.  D.  Webb  and  Grant  Harrington^  for  the  plaintiffin  error» 

W.  I.  Stuart  and  8.  L.  Ryan^  for  the  defendant  in  error, 

Johnston,  J.  The  evidence  in  the  case  is  not  preserved, 
but  the  record  contains  a  short  statement  of  what  the  evidence 
offered  by  the  parties  tended  to  show,  and  that  is  suflScient  to 
raise  the  questions  which  the  plaintiff  desires  to  present  upon 
the  testimony  and  findings.  Complaint  is  first  made  of  the 
refusal  of  instructions  requested,  as  well  as  the  giving  of  in- 
structions which  were  objected  to.  While  a  general  complaint 
is  made,  the  plaintiff  fails  to  indicate  what  the  specific  objec- 
tions are,  or  to  point  out  wherein  the  rulings  are  deemed  by 
him  to  be  erroneous. 

The  charge  given  appears  to  embody  all  material  and  cor- 
rect instructions  that  were  requested,  and  to  fairly  present  the 
case  to  the  jury.  One  request  which  raises  the  same  question  as 
is  raised  upon  the  findings  was,  that  if  the  jury  found  that  the 
purpose  of  the  defendant  in  bringing  the  prosecution  was  to  pre- 
vent the  plaintiff  from  building  a  house,  then  such  a  prosecution 
was  without  probable  cause.  This  instruction  was  modified 
by  the  court.  After  defining  the  offense  of  malicious  trespass, 
and  what  facts  would  be  suflBcient  to  constitute  probable  cause 
for  the  institution  of  a  prosecution  therefor,  the  court  charged 
that  "if  said  prosecution  was  instituted  merely  to  prevent  the 
plaintiff  herein  from  erecting  a  building  on  the  lot  in  contro- 
versy, such  fact  would  not  constitute  probable  cause  for  com- 
mencing the  prosecution."  This  was  a  proper  modification. 
If  the  sole  purpose  of  the  prosecution  was  to  prevent  the  erec- 
tion of  a  building,  it  would  not  have  been  justified.  The  con- 
struction of  the  house,  however,  appears  to  have  involved  the 
digging  and  preparation  of  a  foundation,  and  hence  the  de- 
fendant may  have  desired  not  only  to  prevent  the  erection  of 
a  building,  but  also  intended  to  prosecute  and  prevent  the 
offense  which  had  been  committed,  and  the  further  commis- 
sion of  the  same.  Evidence  was  given  tending  to  show  that 
the  defendant  notified  the  plaintiff  that  the  lot  upon  which  he 
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was  digging,  and  from  which  he  was  removing  clay  and  dirt, 
belonged  to  him,  and  warned  him  against  further  trespassing 
there;  but  notwithstanding  this  warning,  he  refused  to  quit 
work,  and  further  continued  to  trespass  upon  the  defendant's 
property.  There  was  also  testimony  that  the  defendant,  before 
he  commenced  the  prosecution,  counseled  with  attorneys,  and 
after  presenting  them  with  a  full  statement  of  all  the  facts,  they 
advised  him  that  the  plaintiff  was  guilty  of  the  offense,  and 
that  the  prosecution  could  be  maintained.  Acting  on  their 
advice,  he,  in  good  faith  and  without  malice,  believing  the 
action  could  be  maintained^  and  that  there  was  probable  cause 
for  making  the  charge,  began  the  prosecution.  And  if  there 
was  probable  cause  for  commencing  the  prosecution,  and  he, 
acting  upon  the  advice  of  attorneys,  in  good  faith  believed 
there  was  probable  cause,  and  if  in  good  faith  and  without 
malice  he  caused  the  arrest  and  prosecution  of  the  defendant, 
the  fact  that  he  may  also  have  desired  to  prevent  the  con- 
struction of  the  building  upon  the  lot  would  not  entitle  the 
plaintiff  to  recover.  On  the  other  hand,  if  his  sole  purpose 
was  to  prevent  the  erection  of  a  building,  or  the  mere  enforce- 
ment of  a  civil  right,  then  the  arrest  and  prosecution  would 
be  without  probable  cause,  for  which  the  defendant  would  be 
liable. 

In  one  of  the  findings  returned  by  the  jury,  it  is  stated  that 
the  object  of  the  defendant  was  to  prevent  the  plaintiff  from 
erecting  a  building  on  his  land;  and  the  plaintiff  contends 
that  this  finding  entitled  the  plaintiff  to  a  recovery.  The 
finding,  however,  when  construed  in  connection  with  the 
others  returned  by  the  jury,  shows  that  this  was  not  the  only 
object  of  the  defendant  in  beginning  the  prosecution,  but  that 
he  acted  in  good  faith  and  without  malice  in  the  institution 
of  the  prosecution.  It  is  found  that  he  had  reasonable  grounds 
to  believe  that  the  plaintiff  had  committed  the  offense  charged ; 
that  he  acted  upon  the  advice  of  his  attorneys,  after  a  full 
consultation  and  a  statement  of  all  the  material  facts,  and 
that  he  relied  upon  the  advice  of  the  attorneys  in  bringing 
the  action;  and  also  that  there  was  probable  cause  for  the 
commencement  of  the  prosecution.  If  the  findings  will  fairly 
admit  of  an  interpretation  which  will  make  them  harmonious 
with  each  other  and  with  the  general  verdict,  that  interpola- 
tion should  be  given,  rather  than  one  which  will  overturn  and 
destroy  the  findings  and  verdict:  St.  Louis  etc.  R^y  Co.  v.  Ritt^ 
S3  Kan.  404;  Union  Pac.  R'y  Co.  v.  Fray,  43  Kan.  750.     The 


July,  1891.]  Cox  V.  Grubb,  803 

findings  may  fairly  be  construed  to  show  that  the  defendant 
instituted  the  prosecution  in  good  faith,  to  punish  the  plaintiff 
for  the  offense  charged  against  him.  Although  he  desired  to 
prevent  the  building  of  a  house,  he  also  desired  and  intended 
to  procure  the  punishment  of  a  public  offense,  and  to  pre- 
vent the  further  commission  of  the  same.  The  digging  up 
of  the  clay  and  dirt,  and  the  removal  of  the  same  from  the 
defendant's  land  without  consent  or  right,  constituted  prob- 
able cause,  and  it  also  constituted  a  part  of  the  construction  of 
the  house.  We  think  the  findings  may  be  fairly  harmonized 
with  each  other  and  with  the  general  verdict. 
The  judgment  of  the  district  court  will  be  aflBrjned. 


Malicious  Prosecution  —  Bbltino  on  Advicb  or  Ck)UN8BL  as  Probabli 
Cause.  —  Where  defendant,  in  an  action  for  malicious  prosecution,  has  laid  all 
the  facts  before  counsel,  and  has  acted  in  good  faith  upon  the  advice  given, 
this  exonerates  him  from  liability:  Adams  v.  Bieknell,  126  Ind.  210;  22  Am. 
St.  Rep.  576,  and  note;  Paddock  v.  Watts,  116  Ind-  146;  9  Am.  St.  Rep. 
832,  and  note;  note  to  Boeger  v.  Langenberg,  10  Am.  St.  Rep.  327;  Smith  T. 
Walter,  125  Pa.  St.  453.  For  monographic  note  on  the  subject  of  malicious 
prosecution  of  charges  of  crime,  see  Rata  v.  Hixan,  26  Am.  St.  Rep.  pp.  127- 
164. 

Malicious  Prosecution  —  Arrest  in  Civil  Action.  —  An  action  for  mali- 
cious prosecution  will  not  lie  for  prosecuting  a  civil  suit,  unless  the  defend* 
ant  has  upon  such  prosecution  been  arrested  without  cause,  or  made  to  suf. 
fer  some  other  special  grievance:  Potts  v.  Imlay,  4  N.  J.  L.,  330;  7  Am. 
Dec  603;  note  to  WUUarHs  v.  Hunter,  14  Am.  Dea  600;  extended  not*  to 
McCardU  v.  McQinley,  44  Am.  Rep.  346. 


Cox  v.  Grubb. 

[47  Kamsis,  i3&] 
Partnership—  Void  Contract  by  Survivino  PABnrxs — Pirsuo  Pouor. 
—  Where  a  member  of  a  partnership  dies  leaving  minor  ohildren,  an 
agreement  entered  into  between  his  aurviving  partner,  his  widow,  and  hiB 
individual  creditors,  that  the  surviving  partner  shall  retain  the  partner, 
ship  property  without  administration,  and  shall  pay  a  pro  rata  share  of 
the  individual  indebtedness  of  his  deceased  partner,  is  void  as  against 
public  policy,  the  policy  of  the  probate  law,  and  the  interests  of  such 
minor  children;  and  a  promise  based  apon  saah  agreemant  ottonot  b« 
enforced. 

/.  D.  MeOUverty  and  0.  A.  Cheney^  f<»  the  plaintiff  in  error. 

A.  A.  Harru  and  Henry  E.  Harris^  for  the  defendant   in 
error. 
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Simpson,  C.  The  material  facts  are,  that  Cox  and  Ernst 
were  partners,  doing  a  small  butcher  business  in  the  town  of 
Fulton,  in  Bourbon  County.  January  6,  1888,  Ernst  died  in- 
testate, leaving  a  widow  and  some  minor  children.  At  the 
death  of  Ernst  the  partnership  owed  no  debts,  and  had  on 
hand  tools  and  stock  of  the  value  of  several  hundred  dollars. 
Individually  Ernst  was  indebted  to  several  creditors,  and 
owed  Grubb  about  $207,  and  the  only  means  of  payment  was 
the  intestate's  interest  in  the  partnership  property.  Shortly 
after  the  death  of  Ernst,  an  attempt  was  made  to  settle  up 
the  affairs  of  his  estate  withdlit  having  administration  thereon, 
and  for  that  purpose  it  was  proposed  that  the  said  Cox  retain 
the  Ernst  share  of  the  partnership  property,  and  pay  a  pro 
rata  share  to  each  of  the  creditors,  the  said  Grubb  being  one  of 
them;  the  value  of  the  assets  belonging  to  the  estate  of  the 
said  Ernst  being  found  to  amount  to  about  fifty  cents  upon 
the  dollar  of  his  debts.  To  this  the  widow  of  Ernst,  a  partial 
meeting  of  the  creditors,  and  the  said  Cox,  all  assented.  The 
amount  due  Grubb  by  Ernst  was  $206.60,  and  this  suit  was 
for  such  pro  rata  amount,  or  one  half.  The  defendant.  Cox, 
made  the  promise  to  pay  this  pro  rata  amount,  believing  that 
if  all  the  creditors  assented  it  could  be  legally  done;  but  find- 
ing there  were  other  creditors,  he  refused  to  do  so,  and  did  not 
pay  Grubb.  After  a  while  an  administrator  was  appointed, 
who  took  possession  of  the  assets  of  the  estate  of  Brnst,  and 
disposed  of  the  same  by  selling  to  defendant,  Cox,  he  account- 
ing for  all  of  the  property,  including  some  after-accruing 
profits,  with  the  administrator.  The  plaintiff  below,  Grubb, 
had  judgment,  and  Cox  brings  the  case  here  for  review,  a  new 
trial  having  been  denied. 

The  questions  are:  Was  the  promise  of  Cox  to  pay  Grubb 
based  upon  a  valid  consideration?  and  if  so,  was  it  binding, 
when  not  in  writing,  it  being  conceded  that  it  was  in  parol 
only?  Another  serious  question  is:  Can  such  a  contract  be 
upheld  unless  the  minor  heirs  are  represented,  and  unless  such 
a  disposition  of  the  estate  of  the  deceased  person  is  authorized 
or  ratified  by  the  probate  court?  The  case  of  Ravenacraft  v. 
Pratt,  22  Kan.  20,  holds  that  a  sale  made  by  the  widow  of  a 
deceased  partner,  who  had  been  appointed  administratrix  of 
her  husband's  estate,  to  the  surviving  partner,  of  all  the  de- 
ceased partner's  interest  in  the  partnership,  consisting  of  tan- 
ning and  the  hide  and  leather  business,  was  illegal  and  void. 
In  this  case  the  deceased  partner  left  a  widow  and  four  chil- 
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dren.  In  the  case  of  Specht  v.  Collins,  81  Tex.  213,  it  is  held 
that  a  contract  by  the  husband  to  convey  his  deceased  wife's 
land,  "  as  soon  as  administration  is  had  upon  said  estate,"  i» 
void  as  against  public  policy,  since  the  husband  can  neither 
bind  the  estate  nor  the  course  of  administration.  The  record 
in  this  Texas  case  does  not  disclose  whether  there  were  other 
heirs,  or  whether  there  were  debts  against  the  estate  of  the  de- 
ceased wife. 

In  the  Ravenscraft  case  the  widow  was  administratrix,  and 
the  deceased  partner  left  other  heirs.  In  the  Texas  case,  the 
surviving  husband  was  the  sole  heir,  but  was  not  the  admin- 
istrator when  he  made  the  contract  for  sale.  In  this  case, 
the  deceased  partner  left  a  widow  and  minor  heirs,  but  at  the 
time  this  promise  was  made  there  was  no  administration. 
The  cases  cited  go  upon  the  theory  that  such  a  contract  is 
against  public  policy,  for  the  reasons  that  the  statutes  provide 
a  tribunal  whose  duty  it  is  to  supervise  the  settlement  of  the 
estates  of  all  deceased  persons,  and  whose  special  duty  it  is  to 
protect  the  interests  of  minor  children  and  heirs.  No  contract 
can  be  made  respecting  the  assets  of  a  deceased  person's  estate, 
except  by  the  authority  and  with  the  approval  of  the  probate 
court,  and  only  then  to  the  extent  authorized  or  permitted  by 
the  laws  of  the  state.  In  the  absence  of  administration,  no 
heir  can  make  a  contract  that  will  be  binding.  No  stipulation 
could  be  entered  into  by  the  widow  that  would  bind  the  minor 
heirs  in  any  matter  respecting  the  settlement  of  the  estate  or 
its  property  or  its  debts.  The  law  fixes  the  manner  of  admin- 
istration; it  imposes  certain  restrictions  upon  the  sale  of  the 
assets  of  an  estate,  and  even  when  the  sale  is  authorized  by 
law,  and  ordered  by  the  probate  court,  the  sale  and  its  terms 
and  its  methods  are  still  subject  to  the  approval  of  the  court 
ordering  it.  No  person  interested  in  the  estate  can,  by  con- 
tract, assent,  or  silence,  create  other  methods  of  selling  the  as- 
sets of  the  estate  than  those  prescribed  by  the  law.  To  permit 
this  in  any  one  instance  would  withdraw  all  the  safeguards 
and  beneficent  restrictions  that  the  law  imposes  for  the  protec- 
tion of  the  interests  of  minor  and  non-resident  heirs.  The 
widow  could  not  make  any  contract  that  would  bind  the  minor 
heirs;  she  could  make  no  contract  pledging  the  course  of  the 
administration  of  the  law  respecting  the  settlement  of  the  es- 
tate of  a  deceased  person.  Public  policy,  the  policy  of  the 
probate  law,  and  the  interests  of  minor  children  in  the  estates 
of  their  deceased  parents,  all  forbid  such  contracts  as  the  one 
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made  in  this  case.  This  particular  contract  was  illegal,  and 
the  promise  of  Grubb,  being  a  part  and  parcel  of  it,  was  illegal 
and  void. 

We  recommend  that  the  judgment  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

By  the  Court.     It  is  so  ordered. 


Contracts  —  Control  of  Decedent's  Estates  by.  —  Ezecatory  contracts 
made  to  control  the  distribution  of  a  man's  estate  after  hi*  death  are  roidi 
Needles  v.  Needles,  7  Ohio  St.  432;  70  Am.  Deo.  85,  and  note.  For  a  dUcns- 
sion  of  the  validity  of  contracts  ousting  courts  of  jarisdiction,  see  extended 
notes  to  Utter  v.  Travelers  Ins.  Co.,  8  Anu  St.  Rep.  922;  Western  U,  TeL  Oo. 
T.  Dickinson,  13  Am.  Rep.  297. 


Shellabarger  V.  Mottin. 

[47  Kansas,  451.] 
Frattdudbnt  Conveyances  —  Chattel  Mortoage  to  Secure  FnnrRB  Lboai. 
Services.  —  A  chattel  mortgage  executed  by  an  insolvent  debtor,  trans- 
ferring or  conveying  his  property  to  an  attorney,  or  to  some  one  for  the 
benefit  of  the  attorney,  for  future  legal  services  to  be  rendered  in  what- 
ever litigation  the  debtor  might  thereafter  be  engaged,  is  fraudulent  and 
void  as  to  the  debtor's  creditors,  and  its  execution  is  ground  for  the  issu- 
ance of  attachments  against  him. 

Jetmore  and  Jetmore,  for  the  plaintiffs  in  error. 

Theodore  Laing,  for  the  defendants  in  error. 

HoRTON,  C.  J.  From  December  8,  1887,  to  March  23,  1889, 
P.  J.  Mottin  and  Ferd.  Mottin,  partners  as  Mottin  Brothers, 
were  engaged  in  the  general  merchandise  business  at  Clyde, 
in  Cloud  County,  in  this  state.  At  the  time  of  commencing 
business  the  Mottin  Brothers  were  worth  from  fifteen  thousand 
to  twenty-one  thousand  dollars.  About  midnight  of  Friday, 
March  22,  1889,  being  insolvent,  they  made  a  general  assign- 
ment to  C.  W.  Van  De  Mark.  The  assignment  was  dated 
March  23,  1889.  It  included  their  stock  of  goods,  etc.,  fur- 
niture, fixtures,  real  estate,  and  equities  of  both  partners, 
not  exempt  by  law.  The  sworn  schedule  of  liabilities  showed 
a  firm  or  partnership  indebtedness  of  $12,524.94.  At  the  time, 
F.  J.  Mottin  had  debts  secured  by  mortgages  upon  his  indi- 
vidual estate  of  $6,884.  On  March  21,  1889,  they  executed  to 
the  Van  De  Mark  brothers  a  chattel  mortgage  of  $584.70  upon 
their  stock   of  goods.     On  March   22,  1889,  they  also  gave 
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another  chattel  mortgage  for  five  hundred  dollars  to  the  Van 
De  Mark  Brothers,  covering  their  entire  stock.  This  was  given 
to  secure  a  note  for  attorney's  fees.  On  April  8  and  9,  1889, 
various  creditors  of  the  Mottin  Brothers  commenced  actions 
against  them  for  large  sums  of  money  alleged  to  be  due,  and 
attachments  were  also  issued  in  all  of  these  actions  against 
the  property  of  the  defendants.  Their  stock,  furniture,  fix- 
tures, etc.,  were  attached,  and  appraised  at  $9,991.51.  All  of 
the  foregoing  cases  involve  the  same  questions,  and  therefore 
are  considered  together. 

The  afiidavits  for  attachments  alleged,  among  other  things, 
that  "  said  defendants,  P.  J.  Mottin  and  Ferd.  Mottin,  part- 
ners as  Mottin  Brothers,  were  about  to  assign,  remove,  and 
dispose  of  their  property,  or  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  their  creditors,  and  had  assigned, 
removed,  and  disposed  of  their  property,  or  a  part  thereof, 
with  the  intent  to  defraud,  hinder,  and  delay  their  creditors, 
and  fraudulently  contracted  the  debt  and  incurred  the  liability 
and  obligation  for  which  the  actions  were  brought." 

The  Mottin  Brothers  filed  their  motion  to  vacate  and  dismiss 
the  attachment  proceedings,  principally  for  the  reason  that 
the  grounds  for  the  attachments  alleged  in  the  affidavits  were 
not  true.  The  motion  to  vacate  and  dismiss  the  attachment 
proceedings  was  heard  at  the  April  term  of  the  court  for  1889, 
and  after  hearing  the  evidence  and  arguments  in  the  cases, 
the  motion  was  sustained,  and  all  of  the  attachments  were  va- 
cated and  dismissed.  The  plaintiffs  below  excepted,  and  com- 
plain of  the  rulings  of  the  court  below. 

Various  errors  are  alleged,  but  we  need  refer  to  one  only. 
The  chattel  mortgage  dated  March  22,  1889,  for  five  hundred 
dollars,  was  not  executed  until  the  Mottin  Brothers  had  deter- 
mined to  make  an  assignment  of  their  property,  and  was  exe- 
cuted at  about  the  same  time.  The  Van  De  Mark  Brothers 
agreed  to  secure  Theodore  Laing  as  the  attorney  for  the  Mot- 
tin Brothers,  and  they  agreed  to  become  responsible  to  him 
for  his  advice,  services,  etc.,  as  the  attorney  for  them.  Ferd. 
Mottin  stated,  among  other  things,  as  follows:  "  That  Laing 
was  employed  by  the  Van  De  Mark  Brothers  as  attorney  for 
him  and  his  brother;  that  he  thought  he  would  need  legal 
advice  before  he  got  through  the  assignment." 

C.  W.  Van  De  Mark  testified  as  follows:  — 

"  Q.  For  what  was  the  note  and  mortgage  of  five  hundred 
dollars  given  by  Mottin  Brothers  to  Van  De  Mark  Brothers? 
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A.  Well,  I  can  explain  the  whole  thing.  I  don't  like  to  an- 
swer in  any  other  way. 

**Q.  Go  on.  A.  Mottin  Brothers  came  to  me  and  spoke 
about  their  difficulties, — bills  coming  due  and  trade  being 
slack;  and  they  did  n't  see  how  they  were  going  to  meet  their 
bills;  did  n't  see  what  they  were  going  to  do,  and  thought  they 
would  probably  have  trouble  with  some  of  their  creditors  when 
their  bills  came  due,  and  was  consulting  me  frequently  about 
it,  I  told  them  that  I  did  n't  feel  competent  to  give  them  ad- 
vice about  it;  that  they  had  better  see  some  attorney  that 
could  advise  them  better  than  I  could  in  the  matter,  and  they 
said  they  was  n't  acquainted  with  any,  and  I  mentioned  the 
names  of  several  parties  in  Concordia,  attorneys,  and  I  men- 
tioned Mr.  Laing's  name,  and  they  wanted  I  should  go  and 
see  Mr.  Laing  for  them,  and  employ  him  as  counsel  in  these 
matters,  or  in  any  other  matters  that  might  come  up.  I  went 
to  Concordia  and  saw  Mr.  Laing  and  told  him  what  they 
wanted,  and  told  him  about  their  condition  so  far  as  I  knew 
that  they  were  in;  that  they  had  n't  got  any  money  at  that 
time.  Mr.  Laing  told  me  that  if  Van  De  Mark  Brothers  would 
guarantee  the  fee  it  would  be  all  right;  told  me  how  much  he 
would  want  as  their  attorney  in  any  matters  that  might  come 
up  in  relation  to  their  business. 

"Q.  What  sum  did  he  name?  A.  Five  hundred  dollars. 
I  then  went  back  and  told  Mr.  Mottin  what  Mr.  Laing  had 
said,  and  that  I  would  guarantee  this,  providing  that  they 
would  give  Van  De  Mark  Brothers  a  mortgage  for  security, 
but  that  we  would  n't  guarantee  it  without  some  security,  and 
the  note  and  mortgage  were  given  for  that  purpose. 

"Q.  Did  you  notify  Mr.  Laing  of  the  result,  and  let  him 
know  that  he  was  employed  under  those  circumstances?  A. 
I  did." 

Theodore  Laing  testified  that  "  the  fee  was  taken  in  full 
payment  of  all  their  services  to  Mottin  Brothers  in  all  of  the 
business  they  had,  and  anything  that  might  come  up  in  which 
they  were  affected."  It  therefore  clearly  appears  from  the 
evidence  that  the  mortgage  of  five  hundred  dollars,  which  was 
given  for  attorney's  fee,  was  partly  for  future  services;  that  is, 
the  mortgage  was  for  services  part  of  which,  and  most  of  which 
according  to  the  evidence,  were  to  be  rendered  in  the  future. 
Therefore,  while  the  Mottin  Brothers  were  in  an  insolvent  con- 
dition, they  created,  or  attempted  to  create,  a  new  debt  for 
something  to  be  performed  in  the  future,  and  tried  to  pay  it 
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with  property  which  should  have  been  devoted  to  the  payment 
of  their  debts  then  existing.  This  mortgage,  therefore,  cannot 
be  sustained,  and  the  making  of  this  mortgage  furnished 
ground  for  the  issuance  of  the  attachments.  It  would  be  a 
fraud  upon  creditors  to  permit  an  insolvent  debtor  to  place 
his  property  beyond  their  reach  by  transferring  or  conveying 
it  to  an  attorney,  or  to  some  one  for  the  benefit  of  the  attorney, 
for  future  legal  services,  to  be  rendered  in  whatever  litigation 
the  debtor  might  thereafter  be  engaged:  Winfield  Nat.  Bank  v. 
Croeo,  46  Kan  629;  Crain  v.  Onuld,  46  111.  294;  Hill  v.  Agnew, 
12  Fed.  Rep.  230;  Nichols  v.  McEwen,  17  N.  Y.  22.  The  mort- 
gagors and  the  mortgagees  were  fully  acquainted  with  the 
purpose  of  the  mortgage,  and  were  involved,  as  well  as  the 
attorney,  in  the  scheme  to  contract  for  future  legal  services 
and  to  transfer  suflScient  property  from  the  Mottin  Brothers, 
just  about  the  time  of  the  making  of  the  assignment,  to  pay 
for  such  future  services.  There  were  no  innocent  parties  in 
this  transaction.  The  assignee,  C.  W.  Van  De  Mark,  did  not 
join  in  the  motion  to  vacate  the  attachments,  or  ask  for  the 
discharge  of  the  stock,  etc.,  from  the  attachments;  therefore, 
all  that  is  before  us  for  decision  is  the  error  of  the  court  in 
vacating  the  attachments  against  the  Mottin  Brothers.  The 
orders  vacating  and  setting  aside  the  attachments  in  all  of  the 
above  cases  will  be  reversed,  and  the  cases  will  be  remanded, 
with  direction  to  the  district  court  to  reinstate  the  cases,  and 
to  overrule  the  several  motions  to  vacate  and  dimiss. 

Fraudulent  Conveyances  —  Mortgages  to  Sbcubb  Future  Advances. 
—  Whether  a  mortgage  to  secare  future  advances  is  fraudulent  depends  upon 
the  attending  uircumatances:  Badlam  v.  Tucker,  1  Pick.  389;  ]1  Am.  Dec 
202,  and  note.  See  note  to  PeUibone  v.  Oriaxoold,  10  Am.  Dec.  108,  109,  for  a 
discussion  of  the  validity  of  mortgages  to  secure  future  advances. 


Linn  County  Bank  v.  Hopkins, 

[47  Kansas,  580.J 
HouESTBAD  —  Tracts  of  Land  Which  Corner.  — A  homestead  must  eon* 
sist  of  one  body  of  land,  and  where  the  claimant  owns  two  tracts  within 
the  homestead  limit,  but  which  touch  only  at  a  common  comer,  he  can- 
not claim  them  both  as  exempt,  and  is  entitled  to  a  homestead  only  in 
the  tract  on  which  he  resides. 

James  D.  S7ioddy,  for  the  plaintiff  in  error. 
/.  V.  Donaldson,  for  the  defendant  in  error. 
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Green,  C.  The  Linn  County  Bank  sued  A.  T.  Hopkins 
upon  three  promissory  notes,  and  at  the  same  time  caused 
an  attachment  to  be  levied  upon  the  northeast  quarter 
of  the  southeast  quarter  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  21,  in  township  19,  of  range  24 
east,  A  motion  was  made  to  discharge  the  attachment,  on 
the  ground  that  the  eighty  acres  was  exempt  from  forced  sale 
for  the  reason  that  it  was  a  homestead.  The  motion  was  sus- 
tained. The  question,  as  stated  by  counsel  for  defendant  in 
error,  is,  whether  all  of  the  real  estate  attached  at  the  instance 
of  the  plaintiff  was  exempt  as  the  homestead  of  the  defendant. 
The  decision  of  that  question  settles  the  controversy  in  this 
case.  The  two  tracts  of  land  "  cornered  "  upon  each  other,  as 
will  appear  from  the  following  diagram:  — 

T.  19,  B.  24. 


S.  W.  qr.  of 

N.  E.  qr. 

Seo. 

SL 

"A" 

N.  E.  qr.  of 
aE.qr. 

The  defendant  had  occupied  the  tract  marked  "  A "  as  a 
homestead,  but  his  home  had  been  burned.  We  think,  how- 
ever, the  evidence  upon  the  motion  to  discharge  the  attach- 
ment established  the  fact  that  he  intended  to  rebuild  it,  and 
that  this  tract  was  clearly  exempt.  He  had  never  resided 
upon  the  other  subdivision.  Does  the  constitution  exempt  two 
tracts  of  land  as  a  homestead  which  corner?  It  has  been  set- 
tled by  this  court  that  a  homestead  must  consist  of  only  one 
tract  of  land:  Randal  v.  Elder,  12  Kan.  257,  and  authorities 
there  cited.     The  language  of  the  constitution  is,  that  "a 
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homestead  to  the  extent  of  160  acres  of  farming  land,  or  of  one^ 
acre  within  the  limits  of  an  incorporated  town  or  city,  occupied 
as  a  residence  by  the  family  of  the  owner,  shall  be  exempt 
from  forced  sale,"  etc.:  Const.,  art.  15,  sec.  9.  A  homestead 
is  defined  to  be  a  person's  dwelling-place,  with  that  part  of  his 
landed  property  which  is  about  and  contiguous  to  it.  Con- 
tiguous means  touching  sides,  adjoining,  adjacent.  Two  tracts 
of  land  touching  only  at  one  point  are  not  contiguous.  In  the 
case  oi Kresin  v.  Mau^  15  Minn.  119,  it  was  said:  "Two  tracts 
of  land  mutually  touching  only  at  a  common  corner  —  a  mere 
point  —  cannot,  according  to  any  ordinary  or  authorized  use 
of  language,  be  spoken  of  as  constituting  one  body  or  tract  of 
land."  The  same  construction  has  been  placed  upon  acts  of 
Congress  in  relation  to  the  entry  of  public  lands:  1  Lester's 
Land  Laws,  Reg.  and  Dec,  360.  See  also  Hill  v.  Bacon^  43 
111.  477;  Aldrich  v.  Thurston,  71  111.  324;  Thompson  on  Home- 
stead Exemptions,  sees.  120, 145,  147. 

The  order  of  the  district  judge  discharging  the  attachment 
levied  upon  the  southwest  quarter  of  the  northeast  quarter  of 
section  21,  in  township  19,  of  range  24,  should  be  reversed. 

By  the  Court.    It  is  so  ordered. 


Homestead  —  Lakd  mcst  bk  Contiguous.  —  A  lot  may  be  inoladed  in  a 
declaration  of  homestead  if  it  adjoins  the  lot  on  which  the  dwelling  of  the 
claimants  stands,  and  is  used  by  them  as  a  garden:  Arendt  v.  Mace,  76  Cal. 
315;  9  Am.  St.  Rep.  207,  and  note.  In  Illinois  a  homestead  cannot  include 
a  tract  of  land  a  mile  from  the  dwelling  and  not  adjoining  it,  from  which 
fuel  alone  was  derived  for  the  use  of  the  farm:  fValiera  v.  People,  18  111.  194; 
65  Am.  Dec.  730,  and  note.  Two  contiguous  tracts  of  land,  both  constituting 
one  farm,  may  be  regarded  as  a  homestead:  Orimea  v.  Portman,  99  Mo.  229. 
Under  the  constitution  of  Texas  the  homestead  may  exist  in  lots  not  con* 
tiguouB  to  each  other:  Pryor  v.  Stone,  19  Tex.  371;  70  Am.  Deo.  341,  and 
note. 


Caokley  V.  Smith. 

[47  EambaB,  64Z] 

Judgments  —  Merger— Res  Judicata.  —  Where  an  action  is  brought  in 
one  state  to  subject  a  debtor's  property  to  the  payment  of  his  debts,  a 
creditor  who  appears  therein  by  cross-petition  and  obtains  a  finding  of 
the  amount  due  him  upon  a  note  executed  by  the  debtor,  but  who  does 
not  obtain  a  personal  judgment  against  him,  nor  receive  anything  from 
the  sale  of  the  property  under  the  judgment  in  that  suit,  is  not  estopped 
from  bringing  an  action  on  such  note  in  another  state.  It  is  not  merged 
in  such  i:«dgment. 
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Judgments  —  Merger  —  Res  Jid  cata.  —  A  cause  of  action  is  merged  in  a 
judgment  only  when  such  judgment  was  ren('e"ed  upon  the  identical 
cause  of  action  between  the  same  parties  or  their  privies,  and  after  the 
plaintiff  therein  had  a  full  and  complete  opportunity  to  recover  his  whole 
demand. 

M.  A.  Thompson^  for  the  plaintiflf  in  error. 

J.  W.  Brinckerhoff.  for  the  defendant  in  error. 

Green,  C.  Samuel  J.  Smith  sued  William  Cackley  in  the 
district  court  of  Rice  County  upon  a  promissory  note  for 
^1,254.90,  executed  on  the  first  day  of  January,  1884,  and  due 
in  twelve  months  after  date,  with  interest  at  eight  per  cent 
per  annum.  The  defendant  alleged  that  this  note  had  been 
merged  into  a  judgment  rendered  in  the  court  of  common 
pleas  of  Jackson  County,  Ohio,  in  an  action  brought  by  the 
Center ville  National  Bank,  of  that  county.  This  bank  brought 
an  action  against  William  Cackley  and  Sarah  E.  Spriggs,  to 
have  a  certain  conveyance  of  some  real  estate  made  by  Cack- 
ley to  Spriggs  set  aside.  The  plaintiff  in  that  case  had  pre- 
viously obtained  a  personal  judgment,  and  asked  that  the 
conveyance  be  declared  fraudulent  as  to  the  creditors  of  Cack- 
ley, that  the  property  be  administered  for  the  benefit  of  the 
plaintiff  and  all  other  creditors  who  might  come  in  and  be 
entitled  to  share  in  the  proceeds  according  to  their  respective 
claims  and  priorities.  Summons  was  served  upon  the  defend- 
ants, and  notice  was  given  by  publication  to  the  creditors  of 
Cackley.  The  plaintiff  below  was  one  of  the  creditors,  and  he 
filed  a  cross-petition,  setting  forth  the  note  sued  on  in  this 
action,  and  asked  to  be  made  a  party;  and  that  the  lands  de- 
scribed in  the  petition  of  the  Centerville  National  Bank  be 
fiold  and  administered  for  the  benefit  of  all  of  the  creditors  of 
Cackley;  that  an  account  be  taken  of  the  amount  due  him  on 
his  note;  and  that  he  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  according  to  priority.  The  action  of  the  bank 
was  successful;  the  conveyance  was  set  aside.  A  certain  deed 
■of  assignment  made  by  Cackley  was  also  set  aside,  and  a  trus- 
tee was  appointed  by  the  court,  who  was  authorized  to  sell  the 
property  that  had  been  fraudulently  disposed  of,  and  pay  the 
creditors  of  Cackley  according  to  priority.  The  trustee,  acting 
under  the  orders  of  the  court,  sold  the  property,  and  the  court 
found  the  amount  due  and  owing  the  various  creditors,  and 
directed  the  payment  of  the  costs  and  attorney's  fees  first,  and 
then  the  payment  of  certain  creditors  in  full,  which  left  the 
claim  of  Smith  unpaid.     Upon  this  state  of  facts,  the  plaintiff 
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asked  and  obtained  a  judgment  upon  the  pleadings  for  the 
amount  due  upon  his  note,  in  the  district  court  of  Rice 
County. 

The  only  question  presented  by  the  record  is,  whether  this 
was  error.  Was  the  note  sued  upon  merged  in  the  proceedings 
in  the  common  pleas  court  of  Jackson  County,  Ohio?  We  are 
obliged  to  answer  this  question  in  the  negative.  To  make  the 
merger  complete,  so  as  to  be  a  bar  to  any  future  action  upon 
the  same  obligation,  there  must  necessarily  be  a  judgment; 
and  such  a  judgment,  too,  as  can  be  enforced.  Can  it  be  said 
in  this  case  that  the  plaintiff  below  obtained  such  an  order  in 
the  common  pleas  court  of  Jackson  County,  Ohio,  as  he  could 
make  available  in  the  collection  of  his  debt  after  the  property 
subjected  to  the  payment  of  certain  creditors  of  Cackley  had 
been  exhausted?  or  in  other  words,  could  he  have  brought 
suit  upon  the  proceedings  had  in  that  court  and  obtained  any 
relief?  There  was  only  a  finding  of  the  amount  due  each  one 
of  the  creditors;  and  in  the  same  finding  of  the  court  there 
was  an  order  directing  the  payment  of  the  proceeds  to  other 
creditors,  which  left  the  plaintiff  below  in  the  same  condition 
as  when  he  filed  his  answer.  He  had  obtained  nothing  upon 
his  note,  and  had  no  order,  decree,  or  judgment  which  he  could 
enforce.  The  supreme  court  of  Ohio  seemed  to  have  taken 
this  view  of  a  similar  order  in  the  case  of  Conn  v.  Rhodes,  26 
Ohio  St.  645,  which  was  an  action  to  foreclose  a  mortgage,  with 
a  prayer  for  a  personal  judgment.  Upon  default  of  an  an- 
swer, the  court  entered  a  decree  for  the  sale  of  the  mortgaged 
premises,  but  rendered  no  personal  judgment.  The  court 
said:  "Where  the  record  in  such  case  showed  that  the  court, 
on  hearing  of  the  cause,  *  considered  that  the  plaintiff  ought 
to  recover  *  a  specified  amount,  and  ordered  the  sale  of  the 
mortgaged  premises  for  its  satisfaction,  held,  that  the  record 
shows  no  personal  judgment  against  the  defendant,  but  a  mere 
finding  of  the  amount  due,  with  an  order  of  sale." 

Judge  Cooley  said,  in  the  case  of  Wixom  v.  Stephens,  17  Mich. 
518,  97  Am.  Dec.  205:  "  If,  by  reason  of  the  mistake,  the 
judgment  rendered  by  the  justice  was  not  valid,  so  that  the 
plain tifi's  could  enforce  it,  then  it  would  seem  that  it  could  not 
constitute  a  bar  to  a  new  suit  on  the  note.  The  bar  in  such  a 
case  springs  from  the  party  having  already  obtained  a  higher 
security;  and  where  he  has  got  no  new  security,  his  remedy 
upon  the  original  demand  is  not  taken  away."  The  law  of  the 
case  was  stated  in  the  syllabus,  that  "  a  debt  is  not  merged 
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in  a  judgment  until  a  valid  judgment  has  been  obtained 
upon  it" 

The  supreme  court  of  Nebraska  has  held  that  the  presenta- 
tion and  proof  of  a  creditor's  claim  in  Illinois  against  an  as- 
signed estate  there  is  not  a  bar  to  such  creditor's  right  of 
action  in  the  former  state,  there  being  nothing  in  the  statute 
of  Illinois  or  in  the  deed  of  assignment  restricting  creditors  to 
their  respective  demands,  or  suspending  any  other  remedy 
previously  opened  to  them:    Gross  v.  Bann,  10  Neb.  217. 

The  law  of  merger  is  thus  stated  in  Black  on  Judgments, 
sec.  674:  *'  But  in  order  that  the  principle  of  merger  may 
apply,  it  is  necessary  that  the  identical  cause  of  action  should 
have  passed  into  judgment,  in  a  litigation  between  the  same 
parties  or  their  privies,  and  that  the  plaintiff  should  have  had 
a  full  and  complete  opportunity  to  recover  his  whole  demand. 
Id  a  case  in  Arkansas,  it  was  held  that  a  judgment  against  a 
steamboat,  —  that  being  a  judgment  in  rem,  and  not  enforce- 
able against  the  property  of  the  owners, — if  unsatisfied,  could 
not  be  pleaded  as  a  bar  to  a  subsequent  action  against  the 
owners  of  the  boat  on  the  same  contract.  In  reaching  this 
conclusion,  the  court  said  it  was  evident  that  a  judgment 
against  the  vessel  was  not  even  substantially  a  judgment 
against  the  owners,  and  consequently  that  the  former  recovery 
relied  on  was  no  bar  to  the  present  action  " :  Toby  v.  Brown, 
11  Ark.  308;  Freeman  on  Judgments,  sec.  606. 

If  the  action  in  the  Ohio  court  is  to  be  treated  as  a  proceed- 
ing quasi  in  rem,  clearly  the  note  of  the  plaintiff  below  was 
not  merged  in  the  orders  made  by  the  court  in  that  case. 
Text-writers  and  courts  make  a  distinction  between  actions  in 
rem  and  proceedings  quasi  in  rem,  and  the  latter  term  is  ap- 
plied to  suits  brought  against  persons  where  the  plaintiff's 
object  is  to  subject  certain  property  of  those  persons  to  the 
payment  of  the  claims  asserted. 

"  Such  are  actions  in  which  property  of  non-residents  is  at- 
tached and  held  for  the  discharge  of  debts  due  by  them  to 
citizens  of  the  state,  and  actions  for  the  enforcement  of  mort- 
gage and  other  liens.  Indeed,  all  proceedings  having  for  their 
sole  object  the  sale  or  other  disposition  of  the  property  of  the 
defendant  to  satisfy  the  demand  of  the  plaintiff  are  in  a  gen- 
eral way  thus  designated":  Freeman  y.  Alderson,  119  U.  S. 
187;  Black  on  Judgments,  sec.  793. 

The  action  of  the  Centerville  National  Bank,  in  the  Ohio 
court,  comes  unmistakably  within  this  class  of  cases.     Such 
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a  proceeding  of  a  domestic  as  well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a  party  has  not  been  obtained, 
except  as  to  his  interest  in  the  property  affected  by  such  pro- 
ceed lings,  is  not  conclusive  or  binding  by  way  of  estoppel  in 
anotlier  action:  Durant  v.  Abendroth,  97  N.  Y.  132;  Freeman 
on  Judgments,  sec.  606. 

The  same  doctrine  is  stated  in  Wells  on  Res  Adjudicata,  sec. 
555:  "As  to  actions  in  rem,  we  may  here  state  in  general 
terms  that  there  can  be  no  rightful  action  by  the  tribunal  on 
the  basis  of  jurisdiction  acquired  by  the  attachment  of  prop- 
erty that  can  reach  beyond  the  property  itself,  and  of  course 
it  cannot  be  enforced  in  another  state." 

It  necessarily  follows  from  this  view  of  the  law  that  the  dis- 
trict court  committed  no  error  in  sustaining  the  demurrer  of 
the  plaintiff  below  to  the  answer  of  William  Cackley, 

We  recommend  an  affirmance  of  the  judgment. 

By  the  Uoubt.    It  is  so  ordered. 

Judgments  —  Foreign  —  Merger. — A  foreign  judgment  does  not  merge 
the  cause  of  action,  but  an  action  may  be  maintained  on  the  same  cause  in 
another  country:  Eastern  etc.  Bank  v.  Beebe,  53  Vt.  177;  38  Am.  Rep.  665,  and 
note;  but  it  is  otherwise  with  a  judgment  rendered  in  a  sister  state:  Hender- 
son V.  Staniford,  105  Mass.  504;  7  Am.  Rep.  551. 

Judgments  —  Res  Judicata  —  Merger.  —  When  a  plaintiff  declares  npon 
several  notes  secured  by  a  mortgage,  executed  by  defendants  severally  liable, 
and  voluntarily  elects  to  take  a  personal  judgment  against  one  of  the  de- 
fendants, and  a  decree  of  foreclosure  against  the  others,  the  judgment  is  a 
merger  of  the  whole  cause  of  action  against  all  the  defendants:  Lawrence  v. 
Beec/cer,  116  lad.  312.  Where  a  valid  judgment  has  been  rendered  on  a  note 
of  a  decedent,  the  note  is  no  longer  a  demand;  it  is  destroyed  by  merger  in 
the  judgment:    Wernse  v.  McPike^  100  Mo.  476i. 


In  re  Niokbll. 

[47  Kansas,  734.] 

OoNTEsrPT  —  Self- CRIMINATION  —  Habeas  Corpus.  —  A  party  cited  for  con- 
tempt in  compelling  and  inducing  witnesses  to  absent  themselves  from 
the  court  and  to  disobey  a  subpoena  is  thereby  charged  with  a  statutory 
crime,  iu  addition  to  a  contempt  of  court,  and  cannot  be  compelled  as 
a  witness  to  prove  the  contempt,  and  thus  criminate  himself  as  to  the 
other  crime.  If  committed  for  contempt  in  refusing  to  thus  testify,  be  is 
entitled  to  his  discbarge  on  habeas  corpus. 

Contempt  —  Practice.  — Rule  to  Show  Causb  why  a  party  should  not  b« 
punished  for  a  constructive  contempt  of  court  most  be  based  upon  a 
verified  complaint  or  information. 

C.  W.  Fairchild  and  S.  S.  Ashhaugh,  for  the  petitioner. 
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Green,  C.  The  petitioner,  James  M.  Nickell,  alleges  that 
he  is  illegally  restrained  of  his  liberty  by  the  sheriff  of  King- 
man County,  because  he  refused  to  answer  certain  questions 
propounded  to  him  against  his  will  and  over  his  objections,  in 
a  certain  case  pending  in  the  district  court  of  Kingman  County, 
wherein  the  state  was  plaintifif  and  he  was  defendant,  on  the 
28th  day  of  December,  1891.  The  material  facts  are,  that  on 
the  26th  day  of  December,  1891,  there  was  pending  in  the  dis- 
trict court  of  Kingman  County  a  criminal  action  against  the 
petitioner  for  selling  liquor.  The  district  judge  issued  an 
order  which  recited  that  there  was  reasonable  ground  for  be- 
lieving that  the  petitioner  had,  by  bribery,  menace,  false  pre- 
tensions, coaxing,  threatening,  and  offering  to  pay  for  time 
lost,  etc.,  induced  and  compelled  and  caused  certain  witnesses 
to  absent  themselves  from  court,  and  disobey  a  subpoena 
issued  in  the  case  of  State  v.  James  M.  Nickell,  who  was 
charged  with  selling  liquors;  and  being  of  the  opinion  that 
the  conduct  of  the  petitioner  in  inducing,  compelling,  and 
causing  witnesses  to  absent  themselves  from  court  was  calcu- 
lated to  embarrass  and  obstruct  the  administration  of  justice, 
and  was  a  contempt  of  court,  ordered  the  petitioner  to  answer 
the  charge,  and  show  cause  why  he  should  not  be  punished  for 
contempt  of  court.  On  the  28th  of  December,  1891,  the  peti- 
tioner asked  for  a  reasonable  time  in  which  to  plead  to  the 
complaint,  which  request  was  overruled.  He  then  objected  to 
being  tried  under  the  complaint,  and  asked  to  be  tried  under 
the  statutes,  by  information,  and  also  asked  for  a  jury.  This 
request  was  refused  by  the  court.  The  petitioner,  over  his 
objection,  was  then  sworn  as  a  witness,  and  placed  upon  the 
stand  to  testify  on  behalf  of  the  state.  He  refused  to  answer 
the  questions  submitted  to  him  by  the  state.  The  court  then 
ordered  him  committed  to  the  jail  of  Kingman  County  until 
he  should  answer  such  questions  as  had  been  propounded  to 
him  by  the  state.  On  the  same  day  that  the  petitioner  was 
committed,  he  made  application  to  the  probate  judge  of  King- 
man County  for  a  writ  of  habeas  corpus,  which  was  granted, 
and  a  hearing  was  fixed  for  the  sixth  day  of  January,  1892, 
and  the  petitioner  was  ordered  to  give  a  bond  for  his  appear- 
ance, which  was  furnished  and  approved.  On  the  twenty- 
ninth  day  of  December  the  district  court  ordered  a  warrant  to 
issue  for  the  arrest  of  the  petitioner,  under  which  he  was  taken 
and  imprisoned  in  the  county  jail.  This  warrant  was  issued 
for  the  same  cause  for  which  the  petitioner  was  originally 
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committed.  The  petitioner  then  made  application  to  this 
court  for  a  writ  of  habeas  corpus,  which  was  granted  on  the 
thirtieth  day  of  December,  1891. 

The  petitioner  claims  the  right  to  be  discharged  and  released 
from  the  order  of  commitment  and  warrant  of  the  district 
court,  on  the  ground  that  he  was  charged  with  a  statutory 
crime;  that  section  155  of  the  crimes  and  punishments  act 
makes  it  a  misdemeanor  for  any  person,  by  bribery,  menace, 
or  other  means,  to  induce  any  witness  to  absent  himself,  or 
avoid  a  subpoena,  or  withold  his  evidence,  or  deter  any  witness 
from  appearing  in  and  giving  evidence  in  any  civil  or  criminal 
case;  that  he  was  compelled  to  go  upon  the  witness-stand  for 
the  purpose  of  giving  evidence  against  himself;  and  had  he 
answered  the  questions  propounded  to  him,  such  answers 
might  have  had  a  tendency  to  criminate  him.  The  protection 
given  by  the  constitution  of  the  United  States  to  all  persons 
charged  with  crime  is  in  the  following  language:  "Nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against  himself."  The  right  given 
under  our  own  constitution  reads:  "  No  person  shall  be  a  wit- 
ness against  himself,  or  be  twice  put  in  jeopardy  for  the  same 
offense."  It  is  not  only  a  constitutional  right,  but  it  is  one  of 
the  fundamental  principles  of  the  common  law,  embodied  in  a 
maxim,  that  no  man  can  be  compelled  to  criminate  himself. 
This  right  has  become  so  much  a  part  of  government,  in  the 
administration  of  justice,  that  it  has  become  as  trite  as  it  is 
true.  The  sole  question  for  our  determination  is,  whether  the 
well-settled  principle  is  applicable  to  the  case  before  us.  The 
petitioner  is  charged  with  a  contempt  of  court;  but  the  offense 
with  which  he  is  charged  is  not  only  a  contempt  of  court,  but 
a  statutory  crime.  Could  the  state,  under  such  circum- 
stances, compel  the  petitioner  to  go  upon  the  witness-stand 
and  give  evidence?  This  question  must  be  resolved  in  favor 
of  the  petitioner.  The  supreme  court  of  the  United  States,  in 
the  case  of  Counselman  v.  Hitchcock,  142  U.  S.  547,  has  held 
that,  under  the  fifth  amendment  to  the  constitution  of  the 
United  States,  persons  have  the  right  to  refuse  to  answer  ques- 
tions which  might  be  used  against  them  in  criminal  oases;  and 
that  this  right  must  be  construed  in  its  broadest  sense.  The 
court,  in  its  opinion  rendered  by  Mr.  Justice  Blatchford,  says, 
in  substance:  "That  it  does  not  find  it  necessary  to  consider 
any  other  point  than  that  raised  under  the  constitution  as  to  the 
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privileges  of  witnesses.  It  is  urged,  says  the  court,  that  a  wit- 
is  ess  is  not  entitled  to  plead  the  privilege  of  silence,  except  in  a 
criminal  case  against  himself;  but  such  is  not  the  language  of 
the  constitution.  Its  provision  is,  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself. 
This  provision  must  have  a  broad  construction  in  favor  of  the 
right  which  it  was  intended  to  secure.  The  matter  under  in- 
vestigation by  the  grand  jury  was  a  criminal  matter,  and  the 
reason  given  by  Counselman  for  his  refusal  was,  his  answer 
might  tend  to  criminate  him.  His  apprehension  was,  that  the 
answers  might  show  that  he  had  committed  a  crime  against 
the  interstate  commerce  act,  for  which  he  might  be  prosecuted. 
His  answers,  therefore,  would  be  testimony  against  himself, 
and  he  would  not  be  compelled  to  give  them  in  a  criminal 
case.  It  is  impossible  that  the  meaning  of  the  constitutional 
provision  could  only  be  that  a  person  should  not  be  compelled 
to  be  a  witness  in  a  criminal  prosecution  against  himself. 
The  object  was  to  insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  an  investigation,  to  give  testimony 
which  might  tend  to  show  that  he  himself  had  committed 
a  crime.  The  privilege  is  limited  to  criminal  matters,  but  it 
is  as  broad  as  the  mischief  against  which  it  seeks  to  guard." 

The  case  of  the  petitioner  is  stronger  than  the  Counselman 
case.  Here  the  petitioner  is  charged  with  a  crime,  and  the 
state  was  seeking  to  condemn  and  convict  him  out  of  his  own 
mouth.  Besides,  the  language  of  our  constitution,  if  any- 
thing, is  stronger  than  the  fifth  amendment  to  the  constitution 
of  the  United  States.  Both  by  the  letter  and  spirit  of  section  10 
of  the  bill  of  rights,  no  person  shall  be  a  witness  against  him- 
self. It  does  not  even  limit  the  right  to  criminal  cases.  We 
think  the  case  of  the  petitioner  comes  clearly  within  the  rule 
and  right  given  by  the  fifth  amendment  to  the  constitution  of 
the  United  States  and  the  recent  decision  of  the  supreme  court 
referred  to,  as  well  as  section  10  of  the  bill  of  rights  of  our  own 
constitution. 

Another  fatal  objection  which  might  be  urged  against  the 
proceedings  is,  that  the  alleged  contempt  was  not  charged  to 
have  been  committed  in  the  presence  of  the  court,  and  there 
was  no  written  complaint,  properly  verified,  containing  a  state- 
ment of  the  facts  constituting  the  offense,  filed  with  the  court. 
This  has  1  ^on  held  to  be  necessary  in  all  cases  of  constructive 
contempt:  See  State  v.  Henthom,  46  Ka.n.61<i;  State  v,  Vincent^ 
46  Kan.  618.    There  was  a  paper  signed  by  the  judge,  called  a 
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complaint,  but  it  was  in  fact  an  order  for  the  petitioner  to 
show  cause  why  he  should  not  be  punished  for  contempt,  and 
it  was  not  verified.  If  it  be  true,  as  counsel  for  the  state  has 
intimated,  —  and  there  seems  to  be  some  ground  for  the  charge, 
—  that  there  has  been  a  disposition  to  obstruct  the  adminis- 
tration of  justice  and  disregard  the  court's  processes  to  secure 
the  attendance  of  witnesses  in  the  original  case  of  which  the 
present  proceeding  is  an  outgrowth,  the  prosecuting  officer 
should  see  to  it  that  the  parties,  whoever  they  may  be,  should 
be  dealt  with,  and  that  condign  punishment  be  administered 
to  all  persons  who  may  be  guilty  of  so  grave  an  offense  as  in- 
terfering with  the  orders  and  processes  of  the  court,  or  ob- 
structing the  administration  of  justice  through  the  courts  of 
the  land.  The  remedy  is  plain  and  simple.  Where  parties 
have  committed  a  crime  of  the  nature  charged  in  this  case, 
the  court  can  direct  the  county  attorney  to  proceed  against 
the  parties  as  charged,  or  the  county  attorney  can,  upon  his 
motion,  proceed  against  them;  and  if  the  ofiense  is  as  grave 
as  claimed  here,  it  is  his  duty  to  do  so. 

It  is  recommended  that  the  petitioner  be  discharged. 

By  the  Court.    It  is  so  ordered. 

Contempt  —  Criminal  —  What  is.  —  Any  act  of  disrespect  to  a  court  or 
its  process,  which  obstructs  the  admiaistration  of  justice,  is  a  criminal  con- 
tempt:  Ehc  parte  Robertson,  27  Tex.  App.  628;  11  Am.  St.  Rep.  207.  It  is  a 
crime  to  dissuade,  hinder,  and  prevent  a  witness  from  appearing  before  a 
court  in  obedience  to  a  summons:  CommontoeaUh  v.  Reynolds,  14  Gray,  87; 
74  Am.  Dec.  665.  and  note.  An  act  which  constitutes  a  contempt  may  also 
be  a  crime  and  punished  as  such,  notwithstanding  the  punishment  for  con- 
tempt: In  re  Oriffin,  98  N.  0.  225;  Ex  parte  Acock,  84  Cal.  50. 

WiTNESSBS  —  Pbivilbor.  — No  one  can  be  required  to  testify  if  his  testi* 
mony  would  subject  him  to  a  criminal  prosecjition:  Louiavilit  etc  B,  B,  Go. 
V.  HaU,  91  Ala.  112;  24  Am.  St  Bep.  863,  »ad  not*. 
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White  v.  Gemeny. 

[47  Kansas,  741.] 

RlPLxvnr  —  Plbadiko.  —  Any  defense  to  an  action  of  replevin  may  be  proved 
under  a  general  denial. 

BxBMPnoMS.  —  Omnibus  Owned  by  Hotel-keeper,  and  used  by  him  in  his 
business,  is  exempt  from  execution,  under  a  statute  exempting  "  the  neces- 
sary tools  and  instruments  of  any  mechanic,  miner,  or  other  person,  used 
and  kept  for  the  purpose  of  carrying  on  his  trade  or  business." 

Ebplkvin.  Subdivision  3  of  section  4  of  the  Kansas  ex- 
emption statute,  spoken  of  in  the  opinion,  is  sufficiently  given 
in  the  sylldbva.  The  remaining  facts  are  stated  in  the  opin- 
ion. 

Thomca  DeveVy  for  the  plaintiff  in  error. 

James  V.  Humphrey^  for  defendant  in  error. 

Strang,  C.  Action  of  replevin  to  recover  the  possession  of 
a  hotel  bus.  The  plaintiff  filed  the  usual  petition  in  replevin, 
to  which  the  defendant  answered  by  a  general  denial,  and 
also  answered  that  the  bus  was  taken  by  the  defendant,  a  con- 
stable, on  an  execution  issued  on  a  judgment  against  the  de- 
fendant. No  reply  was  filed  to  the  answer.  The  defendant 
moved  for  a  judgment  on  the  pleadings,  which  motion  was 
overruled.  The  cause  was  then  tried  by  the  court  without 
a  jury,  upon  an  agreement  that  if  the  court  found  the  bus  was 
exempt  the  judgment  should  be  for  the  plaintiff;  otherwise  it 
should  be  for  the  defendant.  The  court  found  for  the  plain- 
tiff. The  defendant  filed  a  motion  for  new  trial,  which  was 
overruled. 

The  plaintiff  in  error  contends  that  he  was  entitled  to  judg- 
ment on  the  pleadings.  We  think  not.  This  was  an  action 
of  replevin,  and  the  only  pleadings  necessary  were  the  petition 
of  the  plaintiff,  and  an  answer  containing  simply  a  general 
denial.  Any  defense  the  defendant  may  have  had  could  have 
been  given  in  evidence  under  the  general  denial:  Bailey  v. 
Bayne,  20  Kan.  657;  Yandle  v.  Crane,  13  Kan.  344;  Kennett  v. 
Fickelf  41  Kan.  211.  All  of  his  answer,  therefore,  except  his 
general  denial^  was  wholly  unnecessary,  and  being  unnecessary, 
required  no  reply.  If  the  defendant  under  the  general  denial 
could  have  shown  that  he  took  the  property  as  an  officer  un- 
der legal  process,  the  plaintiff  could,  without  a  reply,  rebut 
the  effect  of  such  proof  by  showing  that  the  property  taken 
was  exempt.  We  have  noticed  the  cases  cited  by  the  plain- 
tiff in  error:  Bahcock  y.  Farmers^  etc.  Bank,  46  Kan.  548,  and 
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Scott  V.  Morning^  18  Kan.  489,  and  others.  None  of  these  cases 
were  replevin  cases,  and  as  the  same  rule  does  not  prevail  in 
the  class  of  cases  cited  as  in  replevin  cases,  they  are  not  in 
point. 

The  plaintiff  in  error  also  contends  that  the  court  erred  in 
its  finding  that  the  property  was  exempt,  and  in  rendering 
judgment  thereon  for  the  plaintiff  below.  We  see  no  reason 
why  the  business  of  hotel-keeping  is  not  within  the  third  sub- 
division of  section  4  of  the  exemption  statute;  and  the  trial 
court  having  found,  under  the  evidence  relating  thereto,  that 
the  bus  was  a  necessary  adjunct  to  the  hotel  business  of  the 
plaintiff  below,  we  think  it  must  be  held  to  be  within  the  de- 
scription in  said  statute  of  tools  and  implements  used  and  kept 
by  the  debtor  for  the  purpose  of  carrying  on  his  business:  Wil- 
hite  V.  Williams,  41  Kan.  288;  13  Am.  St.  Rep.  281;  Davidson 
V.  Sechrist,  28  Kan.  324.  In  Richards  v.  Hubbard,  59  N.  H. 
158,  47  Am.  Rep.  188,  it  is  held  "  that  a  physician's  wagon 
and  harness,  used  by  him  in  riding  to  visit  his  patients,  and 
reasonably  necessary  for  his  practice  of  his  profession,  are 
'tools  of  his  occupation,'  within  the  meaning  of  General  Laws, 
chapter  224,  section  2,  exempting  property  from  attachment." 

It  is  said  that  it  does  not  appear  that  the  plaintiff  below  was 
a  resident  of  the  state  of  Kansas  when  this  suit  was  begun. 
On  page  10  of  the  record  he  testified,  "  I  reside  at  Junction 
City,  Davis  [Geary]  County,  Kansas";  and  we  think  the  re- 
mainder of  the  evidence  shows  him  residing  there  at  the  com- 
mencement of  the  suit.  It  is  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

By  the  Court.    It  is  so  ordered. 


Execution  —  Bxbmftion  —  Nbcbssaby  Tools  or  Oooupatiok.  —  The 
horse,  harness,  and  baggy  of  an  insurance  agent,  ased  in  hia  business,  fait 
within  section  3  of  the  Kansas  act  relating  to  exemptions:  Wilhiie  r.  Williams, 
41  Kan.  288;  13  Am.  St.  Rep.  281,  and  note;  extended  notes  to  Kilhum  v. 
Demming,  21  Am.  Deo.  645,  Richarda  v.  Hubbard,  47  Am.  Rep.  190,  and  Baker 
V.  Willia,  25  Am.  Rep.  63,  in  which  the  meaning  of  the  word  "  tools,"  as  used 
in  the  exemption  statutes,  is  thoroughly  discussed. 
▲m.  St.  &ur.,  Yob  XX VII.— 21 
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vxa  m  Pbosecdtion  for.  —  Where,  upon  the  trial  for  the  burglary  and 
larceny  of  a  saddle  from  a  stable,  the  evidence  shows  that  the  saddle  was 
hang  in  its  usual  place  on  Sunday,  and  was  not  missed  until  the  succeed' 
ing  Wednesday,  that  the  doors  of  the  stable  were  intentionally  kept 
fastened  for  the  purpose  of  keeping  in  the  stable  some  mares  and  colts 
that  would  have  escaped  therefrom  if  the  door  had  been  left  open,  and 
that  it  was  not  known  that  the  doors  were  left  open,  such  evidence  is 
sufficient  to  warrant  the  jury  in  inferring  the  fact  of  breaking  the  stable 
by  the  thief. 

FBSaCMPTION   OF  GuiLT  FROM   RkCENT   POSSESSION  0»  STOLEN  PROPERTY.  — 

The  presumption  of  guilt  arising  from  the  recent  possession  of  stolen 
property  is  applied  in  cases  of  burglary  and  larceny  as  well  as  to  cases  of 
larceny.  But  such  possession  must,  in  order  to  raise  the  presumption  of 
guilt,  be  an  exclusive  possession;  and  where,  on  the  trial  of  two  persons 
for  burglary  and  larceny,  the  evidence  shows  that  the  joint  possession  of 
the  stolen  property  did  not  commence  until  five  or  six  weeks  after  the 
larceny,  such  joint  possession  is  too  remote  to  create  a  presumption  that 
either  of  the  defendants  is  guilty  of  the  burglary. 
Pbosboutinq  Officer,  Improper  Remarks  bt,  in  Argument  should  bb 
Avoided.  —  Prosecuting  officers  should  avoid  remarks  or  arguments 
which  are  calculated  to  improperly  influence  juries  to  go  outside  the  eTi« 
denoe  and  instructions  to  determine  the  grade  of  the  offense  for  which  a 
conviction  should  be  had.  An  argument  by  such  an  officer  that  a  con- 
Tiotion  for  petit  larceny  would  impose  on  the  ooanty  and  tax>payers 
large  expenses  should  therefore  be  avoided. 

Hicklin  and  YateSf  for  the  appellant. 

John  M,  Woodf  attorney-general,  and  J,  A.  Selhy^  for  the 

•tate. 
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Macfablane,  J.  Defendant  and  one  John  Webb  were  jointly 
indicted,  by  a  grand  jury  of  Daviess  County,  of  the  burglary 
and  larceny  of  a  saddle  belonging  to  one  Lewis  Best.  There 
was  a  dismissal  as  to  Webb,  and  defendant  was  tried  and  con- 
victed.    From  the  judgment  he  appeals. 

1.  Defendant  complains  that  the  evidence  of  burglary  wai 
not  sufl5cient  to  justify  his  conviction  of  that  crime. 

The  saddle,  which  was  the  subject  of  the  larceny,  was  kept 
in  the  barn  of  Lewis  Best,  the  owner.  The  barn  was  about 
thirty-two  by  forty-eight  feet  in  dimensions,  and  had  a  drive- 
way through  it  from  east  to  west,  with  stables  on  each  side  of 
the  west  end.  The  driveway  was  inclosed  by  large  double 
doors  at  each  end,  one  above  the  other;  the  saddle  was  kept 
hanging  on  a  nail  in  the  partition  on  the  south  side  of  the 
stable.  The  doors  were  fastened  by  latches.  The  saddle  was 
hung  in  its  usual  place  on  Sunday,  and  was  not  missed  until 
the  succeeding  Wednesday.  Between  those  dates  it  was 
taken.  Best  and  two  employees,  Powell  and  Cunningham, 
had  charge  of  the  barn  during  this  time.  Neither  of  the  first 
two  could  testify  positively  that  the  doors  were  kept  closed 
and  fastened  during  the  whole  of  this  interval.  They  could 
not  be  positive;  they  supposed  they  were;  they  were  generally 
shut.  Cunningham,  who  had  charge  of  Best's  horees,  was 
more  positive.  He  testified  that  at  the  time  three  mares  were 
kept  in  the  stable,  one  with  a  young  colt,  the  other  two  to 
have  colts.  He  testified  the  doors  were  kept  fastened  to  keep 
the  mares  inside,  the  weather,  as  he  remembered,  being 
stormy;  and  if  the  door  had  been  left  open  the  mares  would 
have  escaped  from  the  stable.  He  could  not  remember  posi- 
tively of  fastening  the  doors  on  these  particular  days,  nor  of 
seeing  that  they  were  kept  fastened. 

The  substantive  facts  to  be  proved  in  this  case,  in  order  to 
support  the  conviction  for  the  crime  of  burglary,  were  that  of 
"  breaking  and  entering  "  the  stable,  in  which  the  saddle  was 
at  the  time  stored,  with  the  intent  to  steal  therefrom.  While 
proof  of  breaking  was  necessary,  the  use  of  very  slight  force, 
if  proved,  will  sustain  the  conviction.  Displacing  the  fasten- 
ings provided  for  the  security  of  the  barn  and  stable  and  their 
contents  would  constitute  a  suflScient  breaking  under  the  stat- 
ute. This  propositition  is  not  controverted  by  defendant,  but 
he  contends  that  the  evidence  did  not  show  aSirmatively  and 
definitely  that  the  doors  were  closed  when  defendant  might 
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have  entered,  and  consequently  there  was  not  sufficient  evi- 
dence of  breaking. 

It  is  seldom  that  a  burglary  can  be  proved  by  the  direct  and 
positive  evidence  of  witnesses  who  have  knowledge  of  the  fact. 
The  inference  of  guilt,  in  most  instances,  has  necessarily  to  be 
drawn  from  other  facts  satisfactorily  proved.  The  sufficiency 
of  the  evidence  in  any  case  belongs  exclusively  to  the  jury; 
the  competency  of  the  evidence  is  to  be  determined  by  the 
court.  "  By  satisfactory  evidence,  which  is  sometimes  called 
sufficient  evidence,  is  intended  that  amount  of  proof  which 
ordinarily  satisfies  an  unprejudiced  mind  beyond  reasonable 
doubt.  The  circumstances  which  will  amount  to  this  degree 
of  proof  can  never  be  previously  defined;  the  only  legal  test  of 
which  they  are  susceptible  is  their  sufficiency  to  satisfy  the 
mind  and  conscience  of  a  common  man;  and  so  to  convince 
him,  that  he  would  venture  to  act  upon  that  conviction,  in  mat- 
ters of  the  highest  concern  and  importance  to  his  own  inter- 
ests": 1  Greenl.  Ev.,  sec.  2,  p.  4. 

The  question  is,  whether,  from  facts  satisfactorily  proved,  a 
legitimate  inference  can  be  drawn  that  the  doors  were  fastened 
when  the  thief  entered  the  stable  and  took  the  saddle  there- 
from. 

It  would  have  been  impossible  for  any  one  of  the  three  wit- 
nesses, who  were  engaged  in  the  ordinary  work  and  business 
of  the  farm,  to  have  testified  positively  that  at  no  time  during 
the  interval  -from  Sunday  to  Wednesday  the  doors  had  not 
been  left  open  for  some  period.  To  require  such  direct  and 
positive  proof  would  be  almost  equivalent  to  saying  that  a 
burglary  could  not  be  proved  when  committed  in  a  barn,  stable, 
or  other  outhouse  on  a  farm,  as  to  keep  a  constant  watch  over 
them  would  be  wholly  impracticable. 

The  evidence  in  this  case  shows  that  at  the  time  of  the  lar- 
ceny, the  barn  was  intentionally  kept  fastened  for  a  particular 
purpose.  So  far  as  the  witnesses  knew,  the  doors  were  fas- 
tened all  the  time;  that  is,  none  of  them  knew  of  them  being 
left  open.  If  they  had  been  left  open  the  mares  could  have 
gone  outside,  which  fact  would  have  been  known.  We  think 
all  this  evidence  competent  to  go  to  the  jury,  as  tending  to 
prove  that  the  door  was  fastened  when  the  thief  entered,  and 
sufficient  in  probative  force  to  justify  the  jury  in  the  inference 
that  a  burglary  was  committed. 

2.  The  court  gave  the  following  instruction  on  behalf  of  the 
state:  "  6.   The  court  instructs  the  jury  that  if  they  believe 
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from  the  evidence  that  the  saddle  in  question  was  in  the  barn 
of  Lewis  Best,  and  that  the  doors  of  the  said  barn  were  fas- 
tened in  the  manner  described  by  the  witnesses,  and  that  said 
barn  was  broken  and  entered,  and  that  said  saddle  was  stolen 
from  said  barn,  and  that  recently  after  said  saddle  was  so 
stolen,  and  after  said  breaking  and  entering,  said  saddle  was 
found  in  the  possession  of  the  defendant,  or  in  the  possession 
of  defendant  and  another  person,  then  the  law  presumes  that 
the  defendant  is  guilty  of  both  the  burglary  and  larceny;  and 
unless  the  defendant  accounts  for  such  possession  to  the  satis- 
faction of  the  jury  in  a  manner  consistent  with  his  innocence, 
tuen  the  presumption  of  his  guilt,  both  of  the  burglary  and 
larceny,  becomes  conclusive  against  him." 

At  the  request  of  defendant  the  court  instructed  the  jury  as 
follows:  "  Although  the  saddle  was  in  the  wagon  in  which  de- 
fendant John  Webb  traveled  to  Kansas,  yet  if  the  jury  find 
that  defendant  had  nothing  more  to  do  with  said  saddle  than 
to  ride  the  same  while  in  Kansas,  and  that  said  Webb,  with- 
out further  control  or  dominion  over  said  saddle  by  defendant, 
sold  the  same  to  witness  Belcher,  and  that  Webb  and  defend- 
ant were  not  acting  in  concert,  then  said  saddle  was  not  in  the 
possession  of  the  defendant  within  the  meaning  of  the  state's 
instruction." 

It  is  contended  that  the  first  of  the  instructions  as  a  whole 
was  improper,  for  the  reason  that  the  mere  possession  of  goods 
burglariously  stolen  is  not  suflBcient  to  create  the  presumption 
of  guilt  in  the  one  in  whose  possession  they  were  found.  The 
rule  is  well  settled  in  this  state,  as  well  as  others,  that  "  the 
presumption  which  the  law  raises  as  to  recent  guilty  posses- 
sion is  not  confined  to  theft,  nor  to  any  class  or  species  of 
felony,  but  is  applied  even  to  cases  where  the  highest  penal- 
ties are  inflicted,  as  in  a  case  of  arson,  ....  and  ....  of 
burglary  and  larceny":  State  v.  Babb,  76  Mo.  503,  and  au- 
thorities cited ;  State  v.  Wheeler,  79  Mo.  366.  This  objection 
cannot  be  sustained. 

3.  The  evidence  bearing  upon  the  question  of  possession  of 
the  stolen  goods,  soon  after  the  larceny,  was  obtained  from  the 
testimony  of  defendant,  John  Webb,  who  was  jointly  indicted 
with  him,  Belcher,  a  cousin  of  each  of  them,  who  resided  near 
Weston,  and  Light,  the  marshal  of  Weston,  who  arrested  de- 
fendant. 

It  is  undisputed  that  defendant  and  Webb  some  time  in 
May  started  from  the  neighborhood  in  which  the  saddle  was 
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stolen,  and  traveled  in  a  two-horse  wagon  to  Kansas,  remained 
a  few  days,  and  returned  to  Belcher's  home  near  Weston,  and 
that  the  saddle  was  carried  in  the  wagon  throughout  the  trip, 
each  of  the  parties  using  it  when  he  desired  to  do  so. 

Webb  testified  that  a  few  days  before  they  started  to  Kan- 
sas, defendant  took  him  to  an  out-of-the-way  place  and  showed 
him  the  saddle,  which  he  said  he  was  going  to  take  along. 
They  started  after  night.  When  they  got  near  where  the  sad- 
dle was  concealed,  they  brought  and  put  it  in  the  wagon. 
Webb  also  testified  that  when  they  got  to  Belcher's  on  their 
return  from  Kansas,  defendant  told  Tom  Belcher  that  he  had 
a  saddle  he  wanted  to  leave  with  him,  and  that  Tom  took  it 
in  the  house  and  put  it  under  the  bed. 

Defendant  testified  that  he  never  saw  the  saddle  until  the 
morning  after  they  started  to  Kansas;  it  was  then  in  the 
wagon,  and  Webb  told  him  he  had  brought  it;  that  he  made 
no  claim  to  the  saddle  at  any  time,  and  when  they  got  to 
Belcher's,  Webb  sold  it  to  Tom. 

Belcher  testified  that  when  they  came  to  his  house  they  had 
the  saddle  in  the  wagon,  and  Webb  claimed  to  own  it,  and 
sold  it  to  him.  Light,  the  marshal  who  arrested  defendant, 
testified  that  he  found  him  at  Belcher's,  sitting  outside  the 
door.  When  he  reached  the  house,  old  man  Belcher  asked 
if  hejwanted  him,  and  defendant  answered,  "No;  I  am  the 
man  you,  want."  Witness  told  him  he  wanted  the  saddle 
also.  They  said,  *'  It  is  in  the  house."  No  explanation  for 
the  arrest  was  asked.  This  was  in  substance  the  evidence  as 
to  the  possession  of  the  saddle. 

It  would  be  pushing  the  rule  too  far  to  require  of  one  ac- 
cused of  a  crime  an  explanation  of  his  possession  of  the  stolen 
property,  when  such  possession  could  also,  with  equal  right, 
be  attributed  to  another.  He  could  not  reasonably  be  re- 
quired to  account  for  or  explain  the  possession  of  another. 
"  To  raise  the  presumption  of  guilt  from  the  possession  of  the 
fruits  or  the  instruments  of  crime  by  the  prisoner,  it  is  neces- 
sary that  they  be  found  in  his  exclusive  possession":  State  v. 
Castor,  93  Mo.  250;  3  Greenl.  Ev.,  sec.  33. 

We  must  conclude  that  the  instruction,  in  declaring  that  a 
presumption  of  guilt  arose  if  the  saddle,  recently  after  the 
burglary,  was  found  in  the  possession  of  defendant  and  another 
person,  did  not  properly  declare  the  law. 

4.  After  careful  consideration  and  much  doubt,  we  have 
reached  the  conclusion  that  the  sixth  instruction  given  de- 
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fendant  did  not  cure  the  fault  of  the  sixth  given  the  Btate. 
If  the  latter  had  confined  the  possession  to  defendant  and 
Webb,  then  the  former  instruction  might  have  suflBciently  ex- 
plained the  character  of  the  joint  possession  referred  to  in  th& 
latter,  which  would  create  the  presumption  of  guilt 

But  was  there  such  unexplained  and  recent  joint  possession 
of  both  defendant  and  Webb  as  would  reasonably  raise  an  in-^ 
ference  even  that  the  burglarious  act  charged  was  their  joint 
act?  If  the  joint  possession  raise  a  presumption  of  guilt  against 
one,  it  does  also  against  the  other.  There  is  no  evidence  tend- 
ing to  prove  that  the  joint  possession  commenced  until  the 
stolen  property  was  placed  in  the  wagon  which  was  und^ 
their  joint  control.  The  possession,  then,  of  both  did  not 
commence  until  five  or  six  weeks  after  the  larceny.  No  con>- 
nection  or  confederacy  between  the  parties  was  shown  to  have 
existed  prior  to  the  preparations  for  their  journey  to  Kansas. 
There  is  no  evidence  that  the  saddle  was  in  the  joint  possession^ 
of  these  parties  for  a  considerable  time  after  it  was  stolen,, 
during  which  time  it  must  have  been  in  the  exclusive  individ- 
ual possession  of  one  or  the  other  of  them.  When  the  stolen 
property  was  put  into  the  wagon,  one  party  may  possibly  h&v^ 
been  wholly  without  knowledge  of  the  fact  that  it  had  been 
stolen,  or  he  may  have  known  that  it  was  stolen,  but  took  no- 
further  responsibility  therefor,  or  he  may  have  known  it  was 
stolen,  and  undertook  to  assist  in  concealing  and  disposing  of 
it;  but  none  of  these  facts,  however  well  proved,  or  however 
criminal  in  themselves,  would  make  him  guilty  of  breaking 
into  the  barn  with  the  intent  to  steal;  much  less  would  the 
mere  fact  of  having  the  saddle  in  the  wagon,  without  other 
explanation,  raise  a  presumption  of  such  breaking.  Under  the 
evidence,  we  think  the  joint  possession  too  remote  to  create  a 
presumption  that  either  Webb  or  defendant  was  guilty  of  the 
burglary. 

The  joint  possession  is  also  fully  explained  by  the  testimony 
of  Webb,  who  was  called  as  a  witness  by  the  state,  and  the 
presumption  of  joint  guilt  is  thereby  rebutted.  If  the  evidence 
of  Webb  should  be  believed  by  the  jury,  then  they  could  find 
that  the  saddle  was  in  the  exclusive  possession  of  defendant 
when  shown  to  Webb  by  him,  and  that  possession  was  suflB- 
ciently recent,  if  unexplained,  to  create  a  presumption  of  guilt. 

5.  A  defendant  should  be  tried  and  convicted  upon  the  evi- 
dence. Prosecuting  officers  should  avoid  remarks  or  argu- 
ments which  are  calculated  to  improperly  influence  juries  to 
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go  outside  the  evidence  and  instructions  to  determine  the 
grade  of  the  offense  for  which  a  conviction  should  be  had. 
Proper  zeal  is  commendable,  but  it  should  not,  particularly  in 
fltate  prosecutions,  be  allowed  to  carry  the  prosecutor  beyond 
the  law  and  evidence.  The  law  fixes  the  grades  of  crimes, 
and  the  state,  in  enforcing  the  laws,  should  not  undertake  to 
change  the  grades  fixed  by  itself  to  avoid  the  necessary  ex- 
pense resulting  from  a  conviction  therefor.  The  argument 
that  a  conviction  for  petit  larceny  would  impose  on  the  county 
and  tax-payers  large  expense  should  have  been  avoided.  The 
people  by  their  representatives  have  fixed  the  punishment  for 
petit  larceny,  and  the  law  should  have  its  course. 

For  the  errors  mentioned,  the  judgment  is  reversed  and 
cause  remanded.  

Criuikal  Law  —  BtmaLABT  —  Breaking  in.  — Before  an  accased  can  be 
convicted  of  burglary,  it  mast  be  shown  that  the  door  through  which  he 
passed  was  closed:  Lowder  v.  State,  63  Ala.  143;  35  Am.  Rep.  9;  McOrath  v. 
State,  25  Neb.  780;  KeUy  v.  State,  82  Ga.  441;  State  v.  Wilson,  1  N.  J.  L.  439; 
1  Am.  Dec.  216.  The  offense  of  burglary  cannot  be  made  out  without  clear 
proof  of  breaking  in:  People  v.  McCord,  76  Mich,  200.  As  to  what  consti- 
tutes a  breaking  as  an  element  of  the  crime  of  burglary,  see  Kent  v.  State, 
84  Ga.  438;  20  Am.  St.  Rep.  376,  and  note. 

Criminal  Law  —  Burglary  —  Evidence  —  Possession  or  Recently 
Stolen  Goods.  —  Possession  of  recently  stolen  goods,  to  warrant  an  inference 
of  guilt  of  burglary,  must  be  personal,  unexplained,  and  exclusive:  Jackson  v. 
State,  28  Tex.  App.  370;  19  Am.  St.  Rep.  839,  and  note;  Oravely  v.  Common- 
wealth, 86  Va.  396.  Unexplained  possession  of  stolen  goods  does  not  author* 
ize  a  conviction  of  burglary,  but  it  is  a  circumstance  for  the  jury  to  consider: 
Falvey  v.  States  85  Ga.  157;  Peoplt  v.  Hannon,  85  Cal.  374;  State  v.  Jennings, 
79  Iowa,  613. 

Trial  —  Improper  Remarks  by  Cottnsel.  —  Inflammatory  and  improper 
language  by  the  prosecuting  officer  during  the  trial  for  a  criminal  offense  will 
cause  a  oonviction  to  be  set  aside:  Martin  v.  State,  63  Miss.  505;  56  Am.  Rep. 
€12,  and  extended  note;  extended  note  to  Cleveland  Paper  Co.  r.  Batikt,  48 
Am.  Rap.  836}  &aU  ▼.  Young,  99  Mo.  666. 
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Pkacticb  —  Objeotions  to  Petition  that  may  bb  Raisbd  fob  First 
TiMB  IN  Apfellatb  Coubt.  —  The  question  whether  the  petition  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  question  whether 
the  court  has  jurisdiction  of  the  subject-matter  of  the  action,  are  never 
waived,  and  may  be  taken  advantage  of  for  the  first  time  in  the  appeU 
late  court. 

Malicious  Prosbcxjtion,  Action  for,  Maintainablb  wrrHOtrr  Arrest  of 
Defendant  in  Original  Action  or  Seizurb  of  his  Propertt.  — 
An  action  for  malicious  prosecution  may  be  maintained,  although  the 
original  action  was  begun  by  civil  summons,  and  the  defendant  in  that 
action  was  not  arrested  nor  his  property  seized. 

Malice,  Voluntary  Dismissal  of  Civil  Suit  not  Pbiha  Faoib  Evi- 
PENCE  OF.  —  The  voluntary  dismissal  of  a  civil  suit  by  the  plaintiff 
therein  will  not,  in  a  subsequent  suit  against  him  for  malicious  prosecu- 
tion, constitute  prima /ac»«  evidence  of  malice. 

Probable  Cause,  Malice  not  Necessarily  Deduciblb  from  Want  of.  — 
In  an  action  for  malicious  prosecution,  the  deduction  of  malice  from  a 
want  of  probable  cause  is  not  a  necessary  one.  Malice  may  be  inferred 
from  the  want  of  probable  cause,  and  from  the  voluntary  dismissal  of 
the  alleged  malicious  suit,  but  such  inference  is  one  of  fact,  to  be  drawn 
by  the  jury  under  proper  instructions. 

Preponderance  of  Evidence  Sufficient  in  All  Civil  Actions.  —  A  pre- 
ponderance of  evidence  is,  in  all  civil  actions,  sufficient  to  make  out  a 
case  for  either  litigant.  The  plaintiff  therefore,  in  a  suit  for  malicious 
prosecution,  founded  on  an  action  for  slander  and  its  voluntary  dis- 
missal, is  only  bound  to  establish  the  truth  of  the  slanderous  words  by  a 
preponderance  of  evidence. 

Candidate  fob  Office,  False  Statements  Defamatory  of,  not  Privx- 
LEQED.  —  False  statements  defamatory  of  the  character  of  a  candidate 
for  public  office,  although  made  in  good  faith,  are  not  privileged. 

Harrison  and  Mahan,  and  S.  W.  Birch,  for  the  appellant. 

R.  C.  Cramer^  J,  D.  Moore^  and  McKee  and  Jayne,  for  the  re- 
spondent. 

Sherwood,  P.  J.  Action  for  malicious  prosecution.  Burma 
brought  suit  against  Smith  for  slander,  alleging  that  the  lat- 
ter had  charged  him  with  stealing  horses;  but  after  Smith 
had  been  thus  put)  to  the  trouble  and  expense  of  employing 
counsel  to  defend  the  suit,  Burrus,  as  he  admitted  in  his 
answer,  voluntarily  dismissed  the  suit  he  had  brought,  and 
when  on  the  witness-stand  testified:  "I  dismissed  the  suit 
voluntarily,  because  I  wanted  to." 

It  appeared  in  evidence  on  the  trial  that,  at  the  time  the 
charges  were  made  by  Smith,  Burrus  was  running  for  justice 
of  the  county  court  in  the  eastern  district  of  Scotland  County, 
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and  the  charges  were  made  by  Smith,  who  himself  lived  in 
that  district,  to  other  voters,  and  that  affidavits  were  read  by 
others  implicating  Burrus  as  an  accomplice  with  one  Mayfield 
in  larcenous  operations  in  regard  to  horses.  Mayfield  shortly 
before  the  election  came  oflF  was  convicted  and  sentenced  for 
five  years  to  the  penitentiary.  There  was  testimony  adduced 
at  the  trial,  which  certainly  had  a  strong  tendency  to  show 
that  the  charges  made  by  Smith  were  not  unfounded,  and 
there  was  some  testimony  of  a  contrary  eflfect. 

The  instructions,  so  far  as  necessary,  will  be  quoted  and  no- 
ticed in  the  opinion.  The  jury  found  for  the  defendant;  hence 
this  appeal. 

1.  At  the  outset  of  the  examination  of  the  case  at  bar  we 
are  met  by  the  preliminary  question,  whether  the  facts  stated 
in  the  petition  constitute  a  cause  of  action. 

This  point,  under  our  Civil  Code  of  Procedure,  is  always  open 
to  examination  even  in  an  appellate  court,  and  like  the  juris- 
diction of  the  court  over  the  subject-matter  of  the  action,  is 
never  waived,  and  may  be  taken  advantage  of  for  the  first 
time  on  appeal:  R.  S.,  sec.  2047;  Sweet  v.  Maupin,  65  Mo.  loc, 
cit.  72;  Mclntire  v.  Mclntire,  80  Mo.  loc.  dt.  473;  Walker  v. 
Bradbury y  57  Mo.  66. 

The  authorities  are  in  conflict  as  to  whether  a  petition  states 
a  cause  of  action  which  merely  alleges  that  a  civil  action 
brought  and  prosecuted  maliciously,  and  without  probable 
cause,  has  been  terminated  in  favor  of  the  defendant,  many  of 
the  authorities  maintaining  that  no  cause  of  action  exists  un- 
less such  civil  process  be  accompanied  by  arrest  of  the  person 
or  seizure  of  the  property;  and  that  the  plaintifiF  in  such  origi- 
nal action  in  contemplation  of  law  is  sufficiently  punished  by 
the  payment  of  costs.  This  view  has  received  the  sanction  of 
Judge  Cooley:  Law  of  Torts,  2d  ed.,  217  et  seq.,  and  cases 
cited. 

But  there  are  numerous  and  able  decisions  in  opposition  to 
this  view,  and  it  is  difficult  to  combat  the  force  of  the  reason- 
ing they  employ.  It  is  difficult  to  see  why  the  right  of  a 
plaintiff,  who  as  defendant  has  been  sued  in  a  civil  action  ma- 
liciously and  without  probable  cause,  and  who  has  been  put 
to  great  expense  in  consequence  thereof,  should  be  altered  or 
at  all  aflPected  merely  by  the  incident  of  his  property  having 
been  attached  or  his  person  seized ;  for  in  either  case  the  dam- 
age, the  expense  and  costs  of  defending  a  suit,  whether  insti- 
tuted by  ca.  8a.  or  attachment,  or  by  civil  summons,  would  be 
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the  same.  And  it  is  clear  that  the  recovery  of  costs  would 
not,  under  our  practice,  reimburse  him  for  his  attorney's  fees, 
something  which,  and  other  incidental  expenses,  he  does  re- 
cover under  the  English  practice. 

The  cases  on  both  sides  of  this  subject  have  been  extensively 
collated  and  exhaustively  reviewed  by  John  D.  Lawson  in  21 
Am.  Law  Reg.,  N.  S.,  281,  353,  and  the  conclusion  reached 
that  the  better  doctrine  is  that  which  allows  an  action  to  be 
maintained  as  well  where  property,  etc.,  has  not  been  seized 
as  where  it  has.  The  authorities  also  are  well  reviewed  in  14 
Am.  &  Eng.  Ency.  of  Law,  tit.  Malicious  Prosecution,  pp.  32 
et  seq.,  and  notes.  Besides,  this  court  in  Brady  v.  Ervin,  48 
Mo.  533,  adopted  the  view  that  an  action  for  malicious  prose- 
cution may  be  maintained  where  the  original  action  was  be- 
gun by  civil  summons  alone. 

2.  Of  its  own  motion  the  court  gave  instruction  numbered 
1:  "  The  court  on  plaintiff's  behalf,  of  its  own  motion,  instructs 
the  jury  that  if  they  find  from  the  evidence  that,  in  the  de- 
fendant's suit  against  the  plaintiff,  this  defendant's  charge  of 
slander  was  false,  and  that  said  suit  was  instituted  with  mal- 
ice, and  that  said  suit  was  also  instituted  without  probable 
cause,  and  that  this  plaintiff  was  damaged  thereby,  the  jury 
will  find  for  the  plaintiff  in  an  amount  not  exceeding  the 
amount  claimed  in  this  plaintiff's  petition.  If  the  jury  find 
that  this  defendant's  charge  of  slander  was  false,  then  the 
proof  of  want  of  probable  cause,  being  the  proof  of  a  negative, 
may  be  made  out  by  slight  evidence,  but  malice  is  not  to  be 
necessarily  inferred  from  the  want  of  probable  cause.  Malice 
is  the  intentional  doing  of  a  wrongful  act  without  just  cause 
or  excuse;  [and  the  jury  are  instructed  that,  under  the  plead- 
ings in  this  case,  it  is  admitted  that  defendant,  Burrus,  volun- 
tarily instituted  and  voluntarily  dismissed  said  slander  suit  of 
Burrus  v.  Smith,  and  the  court  further  instructs  the  jury  that 
such  voluntary  dismissal  of  said  slander  suit  is  in  this  cause 
prima  facie  evidence  of  malice  on  the  part  of  defendant,  Bur- 
rus]." 

Attention  will  now  be  directed  to  that  portion  of  that  in- 
struction which  is  inclosed  in  brackets. 

Instruction  numbered  1,  asked  by  the  plaintiff,  but  refused 
him,  is  to  the  same  effect,  and  as  to  that  portion  of  the  in- 
struction, of  course  the  plaintiff  would  have  no  right  to  com- 
plain. We  do  not  regard  either  instruction  as  asserting  the 
law  on  this  point.     In  the  Law  of  Torts,  2  ed.,  pp.  214,  215,  it  ia 


832  Smith  v.  Bubbub.  [Missouri, 

said  by  Judge  Cooley:  "  The  burden  of  proving  that  the  pros- 
ecution was  malicious  is  also  upon  the  plaintiff.  If  a  want  of 
probable  cause  is  shown,  malice  may  be  inferred;  but  the  de- 
duction is  not  a  necessary  one,  and  the  mere  discontinuance 
of  a  criminal  prosecution,  or  the  acquittal  of  the  accused,  will 
establish  for  the  purposes  of  this  suit  neither  malice  nor  want 
of  probable  cause.  But  if  an  arrest  is  made  in  a  civil  suit 
which  is  afterward  voluntarily  discontinued,  the  discontinu- 
ance has  been  held  to  furnish  prima  facie  evidence  of  a  want 
of  probable  cause." 

If  the  discontinuance  of  a  criminal  prosecution,  instituted 
by  the  defendant,  and  discontinued  at  his  instance,  be  evidence 
which  establishes  neither  malice  nor  want  of  probable  cause, 
it  is  difficult  to  see  how  the  voluntary  discontinuance  of  a  civil 
action  instituted  by  defendant  can  cut  a  wider  swath.  Prima 
facie  evidence  of  a  fact,  said  Mr.  Justice  Story,  "  is  such  evi- 
dence as  in  judgment  of  law  is  sufficient  to  establish  the  fact, 
and  if  not  rebutted  remains  sufficient  for  the  purpose":  Lilieri' 
thaVi  Tobacco  v.  United  States^  97  U.  S.,  loc.  cit.  268,  and  cases 
cited.  The  portion  of  the  instruction  heretofore  referred  to, 
therefore,  in  effect  told  the  jury  that  the  voluntary  dismissal 
of  the  civil  action  begun  by  defendant  made  out  a  case  for  the 
plaintifiF  without  more;  but  this  was  not  the  law.  The  instruc- 
tions, therefore,  referred  to  were  tantamount  to  saying  that  the 
mere  discontinuance  of  the  action  for  slander  was  sufficient  in 
and  of  itself  to  make  out  a  case  of  malice  on  his  part;  but,  as 
already  seen,  this  is  not  the  law.  As  Judge  Cooley  says,  the 
deduction  of  malice  from  a  want  of  probable  cause  is  not  a 
necessary  one.  Of  course,  malice  may  be  inferred  from  the 
want  of  probable  cause,  and  from  the  voluntary  dismissal  of 
the  original  civil  action;  but  such  inference  is  one  of  fact,  and 
one  for  the  jury,  under  appropriate  instructions,  to  draw. 

3.  In  regard  to  the  words  used  by  plaintiff  which  gave  ori- 
gin to  the  suit  for  slander,  the  court  instructed  the  jury  that: 
"  And  to  warrant  the  jury  in  finding  that  the  said  alleged 
language  was  true,  the  same  evidence  must  be  adduced  by 
plaintifiF  as  would  be  necessary  to  convict  the  defendant  upon 
indictment  for  horse-stealing,  and  if  the  jury  believe  from  the 
evidence  that  plaintiff  uttered  the  said  words  of  and  concern- 
ing defendant,  and  entertain  a  reasonable  doubt  of  defendant's 
guilt  of  the  crime  imputed  to  him  in  said  words,  the  jury 
should  find  a  verdict  for  defendant.  By  a  reasonable  doubt 
is  meant  a  substantial  doubt,  based  on  and  arising  from  the 
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evidence,  and  not  a  mere  possibility  of  defendant's  inno- 
cence." 

This  view  of  the  law,  though  sustained  by  the  case  of  Pol' 
ston  V.  See,  54  Mo.  291,  by  a  divided  court,  was  unanimously 
overthrown  in  the  case  of  Edwards  v.  Knapp  <&  Co.j  97  Mo. 
432;  and  the  now  generally  prevalent  modern  doctrine  es- 
tablished, that  in  all  civil  actions  a  preponderance  of  the  evi- 
dence is  sufficient  to  make  out  a  case  for  either  litigant. 

Besides,  in  actions  of  this  sort,  such  an  instruction  i» 
wholly  out  of  place;  whether  a  party  is  suing  or  sued  for  ma- 
licious prosecution,  the  absolute  guilt  of  the  particular  indi- 
vidual is  not  at  all  a  controlling  issue;  absence  of  malice  and 
probable  cause  are  the  governing  factors  and  constituent  ele- 
ments of  the  forensic  contest. 

The  remaining  point  to  be  discussed  is,  whether  the  court 
should  have  given  instruction  numbered  4,  asked  by  plain- 
tiff, but  refused  by  the  court,  which  was  the  following:  "  If  the 
jury  believe  from  the  evidence  that  defendant,  Burrus,  was  a 
candidate  for  the  public  office  of  county  judge  in  and  for  the 
eastern  district  of  Scotland  County,  Missouri,  at  the  general 
election  of  the  year  1884;  and  if  the  jury  further  believe  from 
the  evidence  that  the  character,  honesty,  and  fitness  of  said  Bur- 
rus to  fill  such  public  office  was  relevant  to  the  candidacy  of 
said  Burrus,  and  necessary  to  be  known  by  the  voters  and 
constituents  of  said  Burrus  at  said  general  election,  for  their 
own  interest  and  protection;  and  if  the  jury  further  find  from 
the  evidence  that  the  language  shown  by  the  testimony  in 
this  case  to  have  been  used  by  Smith  about  Burrus  was  so 
used  by  said  Smith  to  some  of  the  voters  and  constituents  of 
said  Burrus,  at  said  general  election,  and  to  none  other,  in  a 
private,  oral  discussion  of  the  character,  and  honesty,  and  fit- 
ness of  said  Burrus  to  fill  such  public  office,  and  that  eaid 
language  was  so  used  in  good  faith  for  the  purpose  of  giving 
such  voters  and  constituents  relevant  and  proper  information 
for  their  own  interest  and  protection,  and  that  said  language 
was  80  used  by  said  Smith,  in  said  eastern  district  of  Scotland 
County,  after  said  Burrus  had  been  nominated  for  said  public 
office,  and  before  said  general  election  in  said  eastern  district, 
and  that  said  Smith  was  a  voter  at  said  general  election  in 
said  eastern  district,  —  then  the  court  instructs  the  jury  that 
such  language  so  used  by  said  Smith  is  privileged;  that  said 
Smith  had  the  right  to  so  use  the  same;  and  that  defendant 
Burrus  did  not  have  reasonable  and  probable  cause  for  bring- 
ing said  suit  for  slander  against  plaintiff,  Smith." 
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There  is  a  conflict  of  authority  on  the  question  whether 
euch  an  instruction  should  be  given  in  instances  like  the 
present;  but  as  this  case  is  one  of  the  first  impression  in  this 
state,  we  are  free  to  adopt  that  rule  which  we  regard  as  best 
comporting  with  the  proper  preservation  of  the  rights  of  indi- 
viduals, good  government,  social  order,  justice,  and  sound 
reason.  The  correct  rule,  we  take  it,  is  that  expressed  by  the 
supreme  court  of  Massachusetts  in  Commonwealth  v.  Clap,  4 
Mass.  163,  3  Am.  Dec.  212,  where  Chief  Justice  Parsons, 
speaking  for  the  court,  said:  "When  any  man  shall  consent 
to  be  a  candidate  for  a  public  oflSce  conferred  by  the  election 
of  the  people,  he  must  be  considered  as  putting  his  character 
in  issue,  so  far  as  it  may  respect  his  fitness  and  qualifications 
for  the  office;  and  publications  of  the  truth  on  this  subject, 
with  the  honest  intention  of  informing  the  people,  are  not  a 
libel;  for  it  would  be  unreasonable  to  conclude  that  the  publi- 
cation of  truths  which  it  is  the  interest  of  the  people  to  know 

should  be  an  ofiFense  against  their  law For  the  same 

reason,  the  publication  of  falsehood  and  calumny  against  pub- 
lic officers  or  candidates  for  public  offices  is  an  offense  most 
dangerous  to  the  people,  and  deserves  punishment;  because 
the  people  may  be  deceived,  and  reject  the  best  citizens,  to 
their  great  injury,  and  it  may  be  to  the  loss  of  their  liberties." 

This  expression  of  the  law  was  cited  approvingly  in  Wheaton 
v.  Beecher,  66  Mich.  307,  an  action  for  libel,  with  plea  of  priv- 
ileged communication  regarding  a  candidate  for  a  public  office, 
and  Sherwood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
*'  The  libel  in  this  case  was  not  privileged.  It  is  true,  the 
plaintiff  was  a  candidate  for  appointment  to  the  office  of 
comptroller  of  the  city  of  Detroit;  but  this  did  not  license  the 
defendant  or  any  other  person  to  vilify,  falsify,  and  calumniate 
the  character  of  the  plaintiflF  for  honesty,  integrity,  and  moral- 
ity. There  is  no  doubt  that  when  a  man  in  this  country  be- 
comes a  candidate  for  an  office,  elective  or  appointive,  his 
character  for  honesty  and  integrity,  and  his  qualifications  and 
fitness  for  the  position,  are  put  before  the  people,  and  are 
thereby  made  proper  subjects  for  comment,  and  that  publica- 
tions of  the  truth  in  regard  to  the  candidate  are  not  libelous; 
and  it  is  equally  true  that  the  publication  of  falsehood  against 
such  candidate  is  wrong,  and  deserves  to  be  punished." 

Branson  v.  Bruce,  59  Mich.  467,  60  Am.  Rep.  307,  was  also 
an  action  for  libel  on  a  candidate  for  a  public  office,  and  the 
claim  of  privilege  was  also  interposed,  but  Champlin,  J.,  as 
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the  organ  of  the  court,  said:  "The  electors  of  a  congressional 
district  are  interested  in  knowing  the  truth,  not  falgehoods, 
concerning  the  qualifications  and  character  of  one  who  oflfera 
to  represent  them  in  Congress;  and  it  is  the  right  and  priv- 
ilege of  any  elector,  or  person  also  having  an  interest  to  be 
represented,  to  freely  criticise  the  act  and  conduct  of  such 
candidate,  and  show,  if  he  can,  why  such  person  is  unfit  to  be 
intrusted  with  the  office,  or  why  the  suffrages  of  the  electors 
should  not  be  cast  for  him.  But  defamation  is  not  a  necessary 
and  indispensable  concomitant  of  an  election  contest.  ....  To 
hold  that  false  charges  of  a  defamatory  character,  made  against 
a  candidate,  are  privileged  as  matters  oi  law,  if  made  in  good 
faith,  and  that  the  party  making  them  is  absolutely  shielded 
against  liability,  it  seems  to  me  is  a  most  pernicious  doctrine. 
It  would  deter  all  sensitive  and  honorable  men  from  accepting 
the  candidacy  to  office,  and  leave  the  field  to  the  profligate, 
the  unprincipled,  and  unworthy;  to  men  who  have  no  char- 
acter to  lose,  no  reputation  to  blemish.  It  could  scarcely  be 
expected  that  any  man  worthy  of  the  position  would  consent 
to  stand  for  an  office  and  have  his  reputation  tarnished,  his 
good  name  scandalized,  in  the  face  of  the  whole  community,  if 
such  doctrine  as  this  is  to  prevail.  Besides,  under  the  guise 
of  assisting  the  people  to  select  a  fit  man,  the  voters  are  de- 
ceived by  falsehood,  and  induced  to  withhold  their  support 
from  the  maligned  candidate,  and  so  two  wrongs  are  perpe- 
trated, —  one  upon  the  candidate,  the  other  in  misleading  the 
voter." 

At  an  early  day  in  Tennessee  the  same  question  arose,  and 
a  similar  ruling  was  made,  Overton,  J.,  remarking:  "  Slander 
is  no  more  justifiable  when  spoken  of  a  man  with  a  view  to  his 
election  than  on  any  other  occasion.  Unhappy,  indeed,  would 
any  people  be,  where  in  the  exercise  of  one  right  you  destroy 

as  important  a  one Let  his  talents,  his  virtues,  and  such 

vices  as  are  likely  to  affect  his  public  character,  be  freely  dis- 
cussed, but  no  falsehoods  be  propagated":  Brewer  v.  Weakley, 
2  Over.  99;  6  Am.  Dec.  656. 

The  same  view  of  the  law  prevails  in  West  Virginia,  where 
Green,  President,  delivering  the  opinion  of  the  court,  in  speak- 
ing of  the  degree  of  freedom  with  which  the  character  of  a 
candidate  for  public  office  may  be  treated,  said:  "As  this  right 
of  criticism  is  confined  to  the  acts  or  conduct  of  such  candi- 
date, whenever  the  facts  which  constitute  the  act  or  conduct 
criticised  are  not  admitted,  they  must  of  course  be  proven 
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His  talents  and  qualification,  mentally  and  physically,  for 
the  office  he  asks  at  the  hands  of  the  people,  may  be  freely 
commented  on  in  publications  in  a  newspaper,  and  though 
such  comments  be  harsh  and  unjust,  no  malice  will  be  im- 
plied, for  these  are  matters  of  opinion  of  which  the  voters  are 
the  only  judges;  but  no  one  has  a  right  by  a  publication 
falsely  to  impute  crimes  to  such  a  candidate,  or  publish  alle- 
gations falsely  affecting  his  character":  Sweeney  v.  Baker,  13 
W.  Va.  183;  31  Am.  Rep.  757. 

The  same  rule  prevails  as  to  the  conduct  of  a  public  oflBcer 
as  that  relating  to  a  candidate  for  ofl&ce,  as  the  authorities 
show;  and  iu  regard  to  what  are  privileged  communications 
respecting  the  former  class,  Folger,  C.  J.,  said:  "  We  are  of  the 
opinion  that  the  official  act  of  a  public  functionary  may  be 
freely  criticised,  and  entire  freedom  of  expression  used  in  ar- 
gument, sarcasm,  and  ridicule  upon  the  act  itself;  and  that 
then  the  occasion  will  excuse  everything  but  actual  malice 
and  evil  purpose  in  the  critic.  We  are  of  the  opinion  that  the 
occasion  will  not  of  itself  excuse  an  aspersive  attack  upon  the 
character  and  motives  of  the  officer;  and  that  to  be  excused, 
the  critic  must  show  the  truth  of  what  he  has  uttered  of  that 
kind":  Hamilton  v.  Eno,  81  N.  Y.  126. 

The  doctrine  here  asserted  is  also  prevalent  in  Illinois.  In 
Rearick  v.  Wilcox,  81  111.  77,  Craig,  J.,  said:  "  While  the  qual- 
ification and  fitness  of  a  candidate  for  office  might  properly 
be  discussed  with  freedom  by  the  press  of  the  country,  we  are 
aware  of  no  case  that  goes  so  far  as  to  hold  that  the  private 
character  of  a  person  who  is  a  candidate  for  office  can  be  de- 
stroyed by  the  publication  of  a  libelous  article  in  a  newspaper, 
notwithstanding  the  election  may  be  attended  with  that  ex- 
citement and  feeling  that  not  unfrequently  enters  into  our 

elections The  law  required  appellee,  as  the  publisher 

of  a  journal,  to  publish  facts,  and  not  libelous  articles.  The 
character  and  reputation  of  appellant  was  as  sacred,  and  as 
much  entitled  to  protection,  when  a  candidate  for  office  as  at 
any  other  time." 

The  same  doctrine  is  announced  in  other  states,  and  we  re- 
gard it  as  the  better  one,  especially  in  this  day  and  age  when 
in  heated  political  campaigns  the  "  rattling  tongue  of  noisy 
and  audacious"  slander,  and  what  Lord  Mansfield  in  Rex  v. 
WUkeSf  4  Burr.  2562,  calls  "  that  mendax  infamia  from  the 
press,"  sorely  need  to  have  placed  upon  them  some  fetter, 
some  check,  some  curb,  which  shall  be  able,  in  some  degree  at 
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least,  to  restrain  them  within  something  like  legitimate  boun- 
daries, and  something  like  a  decent  regard  for  private  char- 
acter. Within  these  bounds  of  legitimate  discussion,  all  that- 
is  necessary  to  say  and  proper  to  say  respecting  the  actions 
and  qualifications  of  candidates  or  public  officers  may  legiti- 
mately be  said,  without  descending  into  the  sinks  and  cess- 
pools of  vituperation. 

For  the  errors  aforesaid,  the  judgment  should  be  reversed^ 
and  the  cause  remanded.       

Malioioos  Proskoctioit  —  AcrrioK  tos,  wtthottt  Abrxot  or  Pbbbov  ok 
SiiziTBi  OF  Pbopkbtt  —  Whethbb  Maintainable.  —  It  is  not  necessary^ 
in  order  to  maintain  an  action  for  the  malicious  prosecution  of  a  oivil  suit, 
that  the  person  should  be  molested  or  bis  property  seized:  AntcUff'v.  June^. 
81  Mich.  477;  21  Am.  St.  Rep.  533,  and  note;  Brand,  v.  Hinchmant  68  Mich. 
590;  13  Am.  St.  Rep.  362,  and  note. 

Malicious  Prosecution  —  Malice  —  Dismissal  of  Action  as  Evidencb 
OF.  —  No  implication  of  want  of  probable  cause  is  raised  by  the  fact  that  a 
prosecution  was  abandoned:  Cockjkld  v.  Braveboy,  2  McMuU.  270;  39  Am. 
Dec.  123.  Discharge  by  nolle  prosequi  is  not  ^ma  fade  evidence  of  malicet 
Tocum  V.  Polly,  1  B.  Mon.  358;  36  Am.  Dec.  583;  see  Savage  v.  Brewer,  16 
Pick.  453;  28  Am.  Dec.  255,  and  note. 

Malicious  Prosecution  —  Malicb  —  Want  of  Probablb  Cause  as 
Evidence  of.  —  Malice  may  be  inferred  from  want  of  probable  cause,  but  it 
may  be  rebutted  by  proof  that  the  prosecutor  was  honest  in  his  belief  of  tha 
defendant's  guilt:  Lunsford  v.  Dietrich,  86  Ala.  250;  11  Am.  St.  Rep.  37, 
and  note.  A  presumption  of  malice  is  raised  by  want  of  probable  cause: 
Brand  v.  Htnchman,  68  Mich.  590;  13  Am.  St.  Rep.  362,  and  note. 

Libel  —  False  Statements  concerning  Candidate  fob  Office,  whbthbb 
Privileged.  —  Falsely  imputing  crime  to  a  candidate  for  office  is  aotionablet 
Bronson  v.  Bruce,  59  Mich.  467;  60  Am.  Rep.  307,  and  not«;  •ztendad  note^ 
to  Banner  Pub.  Oo.  ▼.  StaUt  67  Am.  Rep.  223-220. 


Tylbb  V.  Hall. 

[106  Missouri,  813.J 

Barrorm.  —  Obaktob  ov  Land  Estopped  bt  his  Dbolarations  axd  Dbbiv 
WHEN.  —  A  ponon  who  oonveys  to  another  all  the  right,  title,  and  inter- 
est that  he  inherited  from  his  father  in  certain  lands,  declaring  to  his 
grantee,  at  the  time  of  the  conveyance,  that  a  prior  anrecorded  deed  of 
such  lands  from  his  father  to  him,  coutaiaing  restriotioni  on  the  aliena- 
tion  of  his  interest  therein,  had  never  been  delivered  to  or  accepted  by 
him,  will,  in  an  action  of  ejectment  brought  against  him  by  such  grautee, 
be  estopped  by  hia  declarations  and  deed  from  denying  that  his  deed  con- 
veyed the  estate  in  the  land  which  he  would  have  taken  by  Inheritance, 
had  no  deed  been  made  by  his  father  to  him. 

Pleading  Estoppel  not  Nkcessart  in  EIjectment,  when.  —  It  is  a  gen- 
AM.  St.  Kep.,  Vol.  XXVII.  — 22 
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eral  rule  that  an  estoppel  must  be  pleaded  in  order  to  be  availaMe  as  a 
defense,  but  this  rule  does  not  apply  to  ejectment  suits  in  which  the  par- 
ties  do  not  set  up  the  title  on  which  they  rely. 
DxuvsBT  09  Dksd,  Burden  or  PBoor  of,  ok  Pabtt  Claimino  unukr. 

—  Where,  in  an  action  of  ejectment,  the  evidence  is,  that  the  deed  under 
which  the  defendant  claiius  title  from  his  father,  the  original  source  of 
title,  was  found  by  the  administrator  of  the  father,  in  a  desk  kept  by 
the  deceased  and  under  his  control,  among  other  papers  belonging  to  him 
at  his  death,  and  was  afterwards  given  into  the  defendant's  possession  by 
the  administrator,  the  burden  of  proving  that  the  deed  was  delivered  be> 
fore  the  father's  death  is  on  the  defendant. 

Attornkt  and  Client  —  Confidential  Communications  bbtwxrk  —  Peit- 
nJtOB  AS  TO,  NOT  EXTENDED  TO  THIRD  PERSONS.  —An  attorney  is  not 
a  competent  witness  to  prove  communications  made  to  him  profession* 
ally  and  confidentially,  if  the  person  making  them  claims  the  privilege, 
but  this  privilege  does  not  extend  to  third  persons  who  were  present  at 
a  conference  between  attorney  and  client,  and  such  third  persons  are  com* 
petent  witnesses,  and  can  testify  to  such  communications. 

Dblivert  of  Deed,  What  Nkoessabt  to  Constitotb  Valid.  —  To  con- 
ititate  a  valid  delivery  of  a  deed,  the  dominion  over  the  instrument  must 
pass  from  the  grantor  with  the  intent  that  it  shall  pass  to  the  grantee,  if 
the  latter  will  accept  it,  and  no  particular  form  or  ceremony  is  essential 
to  constitute  a  delivery;  it  may  be  made  by  acts  or  words,  or  by  both. 
But  so  long  as  the  delivery  of  a  deed  remains  incomplete,  a  grantor  can 
change  his  intention  relating  thereto,  and  destroy  the  deed  if  he  so  de« 
sires. 

Instbuotions,  Refusal  to  Giyb,  not  Error  when.  — When  a  court  has 
already  given  instructions  which  state  the  law  fully  and  fairly,  it  is  not 
error  to  refuse  to  give  other  instructions  to  the  same  effect. 

Etidbnob,  Comment  on.  Simply  Stating  Leqal  Effect  of  Facts  is  not. 

—  The  simple  statement  by  the  court  of  the  legal  effect  of  facts  in  evi- 
dence is  not  a  comment  on  the  evidence.  It  is  not,  therefore,  error  for 
a  court  to  instruct  the  jury  that  a  deed  left  by  the  grantor  in  a  place 
where  it  is  accessible  to  the  grantee  does  not  constitute  a  delivery,  in  the 
absence  of  an  intention  on  the  part  of  the  grantor  to  deliver  and  of  the 
grantee  to  accept. 

Possession  of  Land,  Intention  of  Party  in  Putting  Anothbb  ni,  In- 
FBBBMCES  AS  TO.  —  Whether  a  deceased  father  placed  his  son  in  posses- 
sion  of  land  for  the  sole  purpose  of  permitting  him  to  enjoy  the  rents  and 
profits,  or  in  pursuance  of  a  previous  gift  thereof  to  him,  ia  a  question  of 
intention,  to  be  inferred  from  the  relations  of  the  parties,  their  ooodact 
and  declarations,  and  all  the  facts  and  circumstances  in  evidence  in  the 
ease. 

R,  M.  RoherUony  M.  A.  Fyhty  and  0.  L.  HouUy  for  tbe  appel- 
lants. 

W,  W.  Wood  and  S.  P.  Sparks,  for  the  respondent 

Macfablane,  J.  The  action  is  ejectment  to  recover  a  tract 
of  land  in  Johnson  County.  The  answer  admitted  the  posses- 
sion, and  denied  all  other  allegations. 

Sylvester  Hall,  deceased,  was  the  common  source  of  title. 
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Previous  to  his  death  he  owned  the  tract  of  land  in  controversy, 
and  died  seised  of  large  tracts  of  land  in  Johnson  and  Pettis 
counties,  leaving  his  widow  and  three  children,  George  L.  Hall 
being  one  of  them.    The  widow  took  a  child's  part  of  the  estate. 

Plaintiff  read  in  evidence  a  deed  from  defendant  Hall  to 
himself,  dated  the  eighth  day  of  August,  1885,  describing 
therein  about  sixteen  hundred  acres  of  land,  and  including 
the  land  in  controversy.  This  was  in  form  a  deed  of  general  war- 
ranty, and  described  the  interest  conveyed  as  follows:  "The  fol- 
lowing described  tracts  or  parcels  of  land,  situate  in  the  county 
of  Johnson  and  state  of  Missouri,  to  wit,  all  my  present  right, 
title,  and  interest,  which  I  inherited  from  my  father,  Sylvester 
Hall,  late  of  Pettis  County,  Missouri,  as  one  of  his  three  chil- 
dren and  heirs  at  law  in  and  to,"  following  with  a  description 
of  the  lands  conveyed.  After  the  specific  description,  the  fol- 
lowing: "Also,  all  other  real  estate  not  hereinbefore  described 
specifically,  whether  in  said  county  of  Johnson,  or  any  other 
county  in  the  state  of  Missouri,  which  I  inherited  from  my 
said  father,  Sylvester  Hall."  This  deed  was  duly  acknowl- 
edged and  recorded. 

Plaintifi"  then  put  in  evidence  the  record  of  a  partition  suit 
between  plaintifi"  and  the  heirs  of  Sylvester  Hall,  by  which 
the  land  in  suit  was  set  ofi"  in  severalty  to  himself. 

Defendant,  in  support  of  his  title,  offered  an  unrecorded  deed 
from  Sylvester  Hall,  dated  July  30,  1881,  conveying  the  land 
in  suit  to  him  for  life,  with  remainder  to  the  heirs  of  his  body. 
This  deed  contained  the  following  provision:  "  But  under  this 
conveyance,  etc.,  said  George  L.  Hall  is  to  have  no  power  to 
sell  or  convey  his  life  estate  in  said  lands,  or  any  part  thereof; 
and  if  the  said  George  L.  Hall  shall,  at  any  time  hereafter,  con- 
vey, or  attempt  to  convey,  his  life  interest,  or  any  part  thereof 
in  the  lands  hereby  conveyed,  or  any  portion  of  the  same,  then 
this  deed  shall  become  immediately  void  and  of  no  effect." 
Under  this  deed  defendant  claimed  title,  and  the  right  to  the 
possession  of  the  whole  of  the  land  in  suit. 

1.  Plaintiff"  testified,  and  his  testimony  was  undisputed,  that 
defendant  informed  him,  when  he  sold  him  his  interest  in  the 
estate  inherited  from  his  father,  that  this  deed  from  his  father 
had  never  been  delivered  to  or  accepted  by  him.  The  court 
held  that  under  the  deed  from  defendant  to  plaintiff,  and  the 
representations  so  made,  defendant  was  estopped  to  deny  that 
the  deed  to  plaintiff  conveyed  such  an  interest  in  the  land  as 
he  would  have  taken  by  inheritance,  had  no  deed  been  made 
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by  his  father  to  him.  The  ruling  of  the  court  was  undoubt- 
edly correct.  The  deed  from  defendant  to  plaintifiF  not  only 
undertook  to  convey  all  the  interest  in  the  estate  inherited 
from  his  father,  but  the  recitals  therein  plainly  declared  that 
the  land  in  controversy  was  a  part  of  the  estate  so  inherited. 
The  rule  is,  that  a  recital  in  a  deed  of  a  fact  will,  in  general, 
conclude  the  grantor  and  his  privies:  Dickson  v.  Anderson,  9 
Mo.  156;  Clamorgan  v.  Oreene,  32  Mo.  285;  Bailey  y.  Trustees^ 
12  Mo.  176. 

*'  In  order  to  determine  whether  a  recital  is  evidence  in  a 
given  case  against  a  party,  we  have  only  to  ascertain  whether 
an  acknowledgment  or  confession  of  the  person  who  executed 
the  deed  would  be  competent":  Joeckel  v.  Easton,  11  Mo.  124; 
47  Am.  Dec.  142. 

2.  It  is  insisted  that  plaintiff  cannot  avail  himself  of  the 
estoppel  in  this  case,  for  the  reason  that  it  was  not  pleaded. 
It  is  true,  generally,  that  an  estoppel  must  be  pleaded  in  order 
to  be  available  as  a  defense,  but  the  rule  does  not  apply  to 
ejectment  suits  in  which  the  parties  do  not  set  up  the  title  on 
which  they  rely.  The  pleadings  in  this  class  of  cases  are  not 
required  to  give  notice  to  the  opposite  party  of  the  title  upon 
which  reliance  is  placed.  Plaintiff  was  not  informed  by  the 
pleadings  that  defendant  would  rely  upon  a  deed  from  his 
father,  and  had  no  opportunity  to  plead  thereto,  and  was  not 
required  to  do  so:  Alexander  v.  Campbell,  74  Mo.  143. 

3.  The  principal  contest  in  this  case  was  over  the  question 
as  to  whether  there  had  been  a  delivery  of  the  deed  from  Syl- 
vester Hall  to  defendant.  The  verdict  was  against  the  defend- 
ant for  the  whole  of  the  land,  and  necessitated  a  finding  by 
the  jury  that  there  was  no  delivery  of  this  deed.  If  the  trial 
of  this  issue  was  fair  and  without  error,  other  questions  become 
unimportant. 

After  the  death  of  Sylvester  Hall,  the  deed  in  question  was 
found  by  the  administrator,  in  a  desk  kept  by  deceased  and 
under  his  control,  among  other  papers  belonging  to  him  at 
his  death.  It  was  afterwards  given  into  the  possession  of 
defendant  by  the  administrator.  The  court  instructed  the 
jury  that  under  this  state  of  facts  the  burden  of  proving  a 
delivery  was  on  the  defendant.  The  delivery  of  a  deed  is  as 
essential  to  its  validity  as  any  other  of  the  necessary  acts.  A 
party  claiming  under  a  deed  is  bound  to  prove  its  execution 
and  delivery.  The  deed  must  have  been  complete  before  the 
death  of  the  grantor.     The  burden  of  showing  this  was  on 
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the  defendant,  who  claimed  under  the  deed.  If  the  deed,  prop- 
erly executed,  had,  on  the  death  of  the  grantor,  been  in  the 
possession  of  the  grantee,  a  presumption  of  delivery  would 
have  arisen,  which  could  only  have  been  overcome  by  satisfac- 
tory evidence:  Scott  v.  Scott,  95  Mo.  300.  The  administrator 
had  no  power  to  complete  it  by  delivery.  The  question  was, 
in  whose  possession  was  the  deed  at  the  time  of  the  death  of 
the  grantor,  and  not  at  some  subsequent  period.  The  instruc- 
tion correctly  declared  the  law. 

4.  The  administrator  testified  that  after  he  had  taken 
charge  of  the  estate,  in  company  with  defendant,  he  consulted 
his  attorney  in  regard  to  the  deed  and  his  duties  in  respect  to 
it,  and  in  that  interview,  defendant  had  informed  the  attor- 
ney, after  being  questioned,  that  he  had  never  seen  the  deed 
prior  to  his  father's  death,  and  that  it  had  never  been  delivered 
to  him.  The  administrator  paid  his  counsel  for  this  consulta- 
tion, but  required  defendant  to  repay  him.  This  testimony 
was  objected  toby  defendant,  on  the  ground  that  the  communi- 
cation to  the  attorney  was  privileged.  Under  our  statute,  sec- 
tion 8925,  which  is  a  mere  affirmation  of  the  common  law,  an 
attorney  is  not  a  competent  witness  to  prove  communications 
made  to  him  professionally  and  confidentially,  if  the  person 
making  them  claims  the  privilege.  This  privilege,  however,  does 
not  extend  to  third  persons  who  were  present  at  a  conference 
between  attorney  and  client,  and  such  third  persons  are  com- 
petent witnesses,  and  can  testify  to  such  communications.  The 
rule  of  common  law  confined  the  privilege  to  counsel  and  the 
media  of  communication  between  client  and  counsel  as  clerk,  in- 
terpreter, etc.,  and  this  rule  has  not  been  enlarged  by  the  statute: 
Jackson  v.  French,  3  Wend.  339;  20  Am.  Dec.  699;  Hoy  v.  Mor- 
m,  13  Gray,  520;  74  Am.  Dec.  650;  Ooddard  v.  Gardner^  28 
Conn.  174. 

5.  The  only  remaining  question  is,  whether  the  court  prop- 
erly instructed  the  jury  on  the  question  as  to  whether  the  deed 
was  delivered  to  defendant  by  his  father,  the  grantor,  prior  to 
his  death.  The  evidence  on  this  question  was  conflicting.  It 
shows,  however,  without  conflict,  that  after  the  death  of  Syl- 
vester Hall,  the  deed  was  found  by  the  administrator,  in  a  desk, 
among  the  papers  of  deceased,  in  an  old  envelope  marked  in 
pencil  across  the  back,  "Geo.  L.  Hall's  deeds  and  Charlie 
Hall's  deeds."  In  the  same  envelope  were  also  a  deed  to 
Charles  U.  Hall  to  another  tract  of  land,  an  abstract  of  title, 
and  some  tax  receipts.     Defendant  and  other  members  of  the 
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family  of  deceased  had  access  to  this  desk.  Sylvester  Hall 
died  in  the  spring  of  1885.  In  the  winter  preceding  his  death, 
he  had  put  defendant  in  possession  of  the  land.  The  other 
evidence  of  delivery  consisted  principally  of  declarations  of 
deceased  to  the  eflFect  that  he  had  given  the  land  to  defendant, 
and  the  evidence  tending  to  prove  want  of  delivery  consisted 
chiefly  in  the  testimony  of  witnesses  detailing  admissions 
made  by  defendant  that  the  deed  had  not  been  delivered. 
There  was  also  evidence  tending  to  prove  that  the  grantor 
handed  the  deed  to  defendant,  and  told  him  to  have  it  re- 
corded. Defendant  insists  that  upon  the  evidence  the  jury 
should  have  been  peremptorily  instructed  to  find  in  his  favor. 

To  constitute  a  valid  delivery,  the  dominion  over  the  instru- 
ment must  have  passed  from  the  grantor  with  the  intent  that 
it  shall  pass  to  the  grantee,  provided  the  latter  accept:  2 
Greenl.  Ev.,  sec.  297.  Hence  it  was  held  in  HiLey  v.  Htuey,  65 
Mo.  689,  that  "  the  mere  lodgment  of  a  deed  properly  executed 
and  acknowledged  by  the  grantor  in  a  place  to  which  the 
grantee  has  access,  and  from  which  he  can  without  hindrance 
transfer  it  to  his  own  possession,  with  the  intent  on  the  part 
of  the  grantor  that  the  grantee  may,  after  his  death,  take  it 
and  have  it  recorded,  and  then  become  the  owner  of  the  land, 
does  not  constitute  delivery  of  the  deed  ":  Scott  v.  Scott,  95  Mo. 
300.  The  execution  and  acknowledgment  of  this  deed,  and 
putting  the  grantee  in  possession  of  the  land  alone,  only  con- 
stitute evidence  that,  at  the  time  these  acts  were  done,  the 
grantor  intended  a  future  delivery,  provided  the  grantee  should 
accept.  So  long  as  the  delivery  remained  incomplete  the 
grantor  had  the  right  to  change  his  intentions,  and  if  he  saw 
fit,  to  destroy  the  deed.  The  undisputed  facts,  we  think,  did 
not  authorize  the  peremptory  instruction  asked. 

6.  The  court,  at  the  request  of  defendant,  gave  the  jury  the 
following  instruction:  "The  court  instructs  the  jury  that  no 
particular  form  or  ceremony  is  necessary  to  constitute  a  de- 
livery of  a  deed;  it  may  be  by  acts  or  words,  or  both.  Any- 
thing which  clearly  manifests  the  intention  of  the  grantor  and 
the  person  to  whom  it  is  made  that  the  deed  shall  then  be- 
come operative  and  effectual,  that  the  grantor  shall  lose  all 
control  over  it,  and  that  by  it  the  grantee  is  to  become  pos- 
sessed of  the  estate  embraced  in  such  deed,  is  a  8ufl5cient  de- 
livery. If  the  jury  believe,  therefore,  from  the  evidence  that 
Sylvester  Hall,  having  signed  and  acknowledged  the  deed  to 
George  L.  Hall,  offered  in  evidence,  handed  the  same  to  said 
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George  L.  Hall,  and  told  him  to  put  said  deed  on  record,  or 
words  to  that  effect,  and  that  George  L.  Hall  accepted  said 
deed,  then  such  acts  and  words  constitute  a  delivery  of  said 
deed,  and  you  will  so  find." 

This  instruction  declares  the  law  relating  to  the  delivery  of 
deeds  very  favorably  to  defendant,  and  in  accordance  with  the 
principles  declared  and  approved  by  this  court  in  the  follow- 
ing and  probably  other  decisions:  Huey  v.  Huey,  65  Mo.  689; 
Turner  v.  Carpenter,  83  Mo.  336;  Miller  v.  Lullman,  81  Mo.. 
314;  Scott  V.  Seott,  95  Mo.  300. 

7.  The  court  also,  on  its  own  motion,  instructed  the  jury 
that  if  the  grantor  handed  the  deed  to  defendant,  "  and  told 
him  to  have  it  recorded,  or  by  words  or  acts,  or  by  both 
words  and  acts,  transferred  the  control  of  the  deed  to  defend- 
ant, and  it  was  accepted  by  him,"  then  the  delivery  was  com- 
plete, although  "the  deed  was  left  in  the  possession  of  the 
grantor,  and  was  found  by  the  administrator  with  his  papers 
after  his  death."  These  instructions  presented  the  law  of  the 
case  fully  and  fairly  to  the  jury,  and  a  refusal  to  give  other 
instructions  to  the  same  efifect,  though  differently  worded,  did 
not  constitute  error:  Brown  v.  Hannibal  etc.  R'y  Co.,  99  Mo. 
319. 

8.  The  court,  at  request  of  plaintiff,  instructed  the  jury 
that  though  "Sylvester  Hall  during  his  lifetime  kept  the  deed 
in  a  place  to  which  George  L.  Hall  had  access,  yet  that  fact, 
of  itself,  was  not  sufficient  to  constitute  delivery.  The  inten- 
tion to  deliver  must  be  proven  by  some  word  or  aot  of  the 
grantor." 

It  is  insisted  that  this  instruction  was  a  comment  on  the 
evidence,  and  was  therefore  improper.  It  is  always  proper 
for  the  court  to  declare  to  the  jury  the  legal  effect  of  the  facts 
in  proof.  The  very  purpose  of  instructions  is  to  advise  the 
jury  as  to  the  legal  effect  of  the  evidence.  The  fact  that  the 
deed  was  left  by  the  grantor  in  a  place  accessible  to  defendant 
did  not,  as  has  been  seen,  constitute  a  delivery,  in  the  absence 
of  an  intention  on  the  part  of  the  grantor  to  deliver,  and  of  the 
grantee  to  accept  it.  To  simply  declare  this  legal  effect  was 
not  a  comment  on  the  evidence. 

9.  The  court  also  instructed  the  jury  that  if  Sylvester  Hall 
put  defendant  in  possession  of  the  land  for  the  sole  purpose  of 
permitting  him  to  enjoy  the  rents  and  profits  thereof,  and  not 
in  pursuance  of  making  a  previous  gift  of  same,  then  such 
possession  was  "not  evidence  of  the  delivery  of  the  deed."     It 
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is  insisted  that  this  instruction  was  improper,  for  the  reason 
4.hat  there  was  no  evidence  that  Sylvester  Hall  put  defendant 
an  the  possession  for  the  sole  purpose  of  permitting  him  simply 
to  enjoy  the  rents  and  profits. 

It  is  true,  there  is  no  direct  evidence  of  the  intention  of 
Sylvester  Hall  in  giving  defendant,  his  son,  possession.  The 
intention  can,  however,  be  inferred  from  the  relation  of  the 
parties  to  each  other,  the  conduct  and  declarations  of  each, 
;and  all  the  facts  and  circumstances  in  evidence.  It  cannot  be 
.•said  that  these  did  not  tend  to  prove  the  intention.  If  the 
'-deed  had  been  previously  delivered,  defendant  had  the  legal 
■right  to  go  on  the  land  and  cut  the  timber  without  the  consent 
of  his  father,  and  the  declarations  of  the  father  in  evidence  to 
the  eflFect  that  he  wanted  George  to  live  on  the  place,  and  he 
<5ould  do  as  he  pleased  about  cutting  the  timber,  was  incon- 
eistent  with  ownership  by  the  son,  and  is  only  consistent  with 
;a  desire  that  he  should  merely  "  enjoy  the  rents  and  profits  " 
tinder  such  possession. 

No  error  appearing,  the  judgment  is  affirmed. 


Estoppel,  Mods  and  Necessity  of  Pleading — Necbssitt  ov  Pleading 
'Estoppel.  —  The  question  whether  or  not  it  is  necessary  to  plead  an  estop* 
pel,  in  order  to  make  it  available,  is  one  upon  which  there  has  existed  a  great 
^contrariety  of  judicial  opinion.  It  seems  to  be  quite  impossible  to  reconcile 
:the  earlier  common-law  authorities  on  this  question.  It  is  believed,  how- 
'ever,  that  in  this  country  the  great  weight  of  modern  authority,  particularly 
in  what  are  termed  the  code  states,  where  parties  to  an  action  are  required 
to  state  the  facts  constituting  their  cause  of  action  or  ground  of  defense  in 
their  pleadings,  has  firmly  established  the  rnle  that  estoppels,  to  be  available 
on  the  trial,  must  be  specially  pleaded  where  there  has  been  an  opportunity 
for  so. pleading  them:  Pomeroy  on  Remedies  and  Remedial  Rights,  2d  ed., 
sec.  712;  Clarke  v.  Ruber,  25  Cal.  593;  Davis  v.  Davis,  26  Cal.  23;  85  Am. 
Dec.  157;  Etchebome  v.  Auzerais,  45  Cal.  121;  McKeen  v.  NauyJUon,  88  Cal. 
462;  De  Votie  v.  McOerr,  15  Col.  467;  22  Am.  St.  Rep.  426;  Oaynor  v. 
<CleTnenl8,  16  Col.  209;  Maxwell  v.  Longenecker,  89  111.  102;  Wood  v.  Os- 
tram,  29  Ind.  177;  Bobbins  v.  Magee,  76  Ind,  381;  Sims  v.  City  of  Frank- 
Jort,  79  Ind.  446;  Andersm  v.  Hubble,,  93  Ind.  570;  47  Am.  Rep.  394;  City 
•of  De-phi  V.  Startzman,  104  Ind.  343;  Ransom  v.  Stanberry,  22  Iowa,  334; 
:Ind.  Dist.  of  Burlington  v.  Merchants'  Nat.  Bank,  68  Iowa,  343;  Phillips  v. 
•  Van  Shaick,  37  Iowa,  229;  Dwelling-house  Ins.  Co.  v.  Johnson,  47  Kan.  1; 
.  Heirs  qf  Wood  v.  Nicholls,  33  La.  Ann.  744;  Dale  v.  Turner,  34  Mich.  405; 
Bray  v.  Marshall,  75  Mo.  327;  Noble  v.  Blount,  77  Mo.  235;  HammersUmgh 
V.  Cheatham,  84  Mo.  13;  Burlington  Je  M.  R.  R.  R.  Co.  r.  Harris,  8  Neb. 
140;  Hanson  v.  Chiatovich,  13  Nev.  395;  Tollman  v.  Varkk,  5  Barb.  277; 
Brazill  v.  Isham,  12  N.  Y.  9;  Krekeler  v.  RUter,  62  N.  Y.  372;  Dresler  v. 
Hard,  57  N.  Y.  Sup.  Ct.  192;  Fanning  v.  Insurance  Co.,  37  Ohio  St.  344; 
Meiss  V.  Oill,  44  Ohio  St.  253;  Rttgh  v.  Ottenheimer,  6  Or.  231;  25  Am.  Rep.  613; 
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Tuiky  V.  Turley,  85  Tenn.  251;  Jourolmon  v.  MassengiU,  86  Tenn.  81;  Oray  v. 
Pinffry,  17  Vt.  419;  44  Am.  Dec.  345;  Gill  v.  Rice,  13  Wis.  549;  FTcwWfe  v. 
Morrill,  26  Wis.  611;  Warder  v.  Baldwin,  51  Wis.  450;  2  Herman  on  Estop- 
pel, sec.  1304.  In  De  Votie  v.  McOerr,  15  Ool.  467,  22  Am.  St  Rep.  426, 
Elliott,  J.,  delivering  the  opinion  of  the  court,  said:  "But  whatever  may  be 
the  weight  of  common-law  precedents  upon  this  subject,  reason,  logic,  and 
the  general  current  of  authority  in  the  code  states  concur  in  the  rule  that  es- 
toppels must  be  specially  pleaded,  and  this  rule  includes  estoppels  in  pais, 
as  by  fraudulent  conduct,  and  the  like."  Phillips,  C,  delivering  the  opinion 
of  the  court  in  Hammtrslough  v.  Cheatham,  84  Mo.  21,  said:  "  It  is  the  settled 
rule  of  this  court  that  an  estoppel  in  pais  must  be  pleaded  by  the  party  seek- 
ing to  avail  himself  of  it. "  In  Dvxlling'house  Ins.  Co.  v.  Johnson,  47  Kan.  6, 
Johnston,  J.,  delivering  the  opinion  of  the  court,  said:  "It  is  uniformly  held 
that  a  waiver  or  estoppel  must  be  specially  pleaded  before  evidence  to  estab- 
lish the  same  can  be  admitted.  Under  our  code,  the  facts  relied  upon  as  a 
ground  of  action  or  defense  must  be  clearly  and  concisely  stated  and  a  defi- 
nite  issue  presented,  so  that  the  opposite  party  may  not  be  taken  by  surprise 
upon  the  trial,  bat  may  be  fairly  notified  of  what  he  is  required  to  meet." 
Currey,  J.,  delivering  the  opinion  of  the  court  in  Davis  v.  Davis,  26  Cal.  39, 
85  Am.  Dec.  167,  said:  "But  equitable  estoppels  in  pais,  generally  if  not 
universally,  are  applied  to  prevent  injury  which  would  ensue  to  one  from  the 
acts  or  declarations  of  another,  were  he  permitted  to  gainsay  the  truth  of 
such  acts  and  declarations.  The  principle  is  invoked  and  applied  for  the 
prevention  of  fraud,  or  that  which  is  tantamount  thereto,  on  the  one  side,  and 
injury  on  the  other;  and  it  is  but  just,  and  is  in  accordance  with  the  rules  of 
pleading  in  equity  cases,  that  the  party  relying  upon  an  equitable  estoppel 
in  pais  should  inform  the  adverse  party  of  the  nature  of  the  cause  of  action 
or  defense  which  he  will  be  obliged  to  meet.  To  do  this  he  must  plead  it 
with  the  same  fullness  and  particularity  as  is  required  in  cases  involving  like 
subjects  of  inquiry  in  suits  of  equity."  And  Johnson,  J.,  in  delivering  the 
opinion  of  the  court  in  Fanning  v.  Insurance  Co.,  37  Ohio  St.  346,  said:  "The 
former  adjudication  is  new  matter,  which  the  code  practice  requires  should 
be  pleaded.  It  is  matter  ex  post  facto,  and  should  be  specially  pleaded,  so 
that  the  court  may,  a«  matter  of  law,  determine  as  to  its  effect.  This  was 
the  settled  rule  at  common  law  whenever  there  was  an  opportunity  to  plead 
such  former  adjudication.  The  code  having  furnished  that  opportunity  to 
plead  it,  we  think  the  record  was  inadmissible  as  evidence." 

On  the  other  hand,  there  are  authorities  which  hold  that  estoppels,  and 
particularly  estoppels  by  matters  in  pais,  of  which  courts  of  law  will  take 
cognizance,  can  be  relied  upon  in  evidence  without  being  pleaded:  Bigelow 
on  Elstoppel,  5th  ed.,  699;  Freeman  v.  Cooke,  2  Ex.  654;  Cakiwell  v.  Auger, 
4  Minn.  217;  77  Am.  Dec.  515;  Coleman  v.  Pearce,  26  Minn.  123;  Turnipseed 
v.  Hudson,  50  Miss.  429;  19  Am.  Rep.  15;  Welland  Canal  Co.  v.  Hathaioay, 
8  Wend.  480;  24  Am.  Dec.  51;  Lites  v.  Addison,  27  S.  C.  227;  Mayer  y.  Bam- 
tty,  46  Tex.  371. 

Estoppel  hat  bb  Given  in  Evidence  where  No  Opportunity  has  bxkm 
OlTEN  TO  Plead  It.  —  The  rule  requiring  an  estoppel  to  be  pleaded  doe< 
not  apply  in  cases  where  there  has  been  no  opportunity  given  to  plead  it.  In 
•uch  cases  it  is  admissible  in  evidence  with  the  same  conclusive  effect  as  if  it 
had  been  pleaded:  Bigelow  on  Estoppel,  5th  ed.,  698,  note;  2  Herman  on  Es- 
toppel, sec.  1266;  1  Freeman  on  Judgments,  4th  ed.,  sec.  283;  Flandreau  v. 
Downey,  23  Cal.  354;  Clink  v.  Thurston,  47  Cal.  21;  Campbell  v.  Ooodall,  8  III 
App.  276;  Plullips  v.  Blair,  38  Iowa,  649;  Towne  v.  Sparks,  23  Neb.  142;  Wood  v. 
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JacLson,  8  Wend.  9;  22  Am.  Dec.  603;  Knight  v.  MtUual  L.  Ins.  Co.,  14  Phila. 
187;  Mayer  v.  Ramsey,  46  Tex.  371;  Guest  v.  Quest,  74  Tex.  664;  Lord  v.  Bujelow, 
8  Vt.  445;  Isaacs  v.  Clark,  12  Vt.  692;  36  Am.  Dec.  372;  Hayes  y.  Virginia 
M.  P.  Ass'n,  76  Va.  225;  Carroll  County  v.  Collier,  22  Gratt.  302;  Dams  v. 
Thomas,  5  Leigh,  1;  Oans  v.  SL  Paul  F.  Jk  M.  Ins.  Co.,  43  Wis.  108;  28  Am. 
Rep.  535.  Where  a  plaiatiff  in  bringing  his  action  declares  generally  upon  the 
common  counts,  he  gives  to  the  defendant  no  notice  whatever  of  the  nature  of  hi« 
claim  against  him.  He  conceals  rather  than  discloses  the  true  cause  of  action, 
and  affords  the  defendant  no  opportunity  to  plead  specially.  In  such  case  the 
defendant  may  plead  the  general  issue,  and  may  introduce  under  it  any  evi* 
dence  to  meet  the  case  made  by  the  plaintiff  in  his  evidence:  Campbell  v.  Good- 
all,  8  HI.  App.  266.  In  Nebraska,  it  is  held  that  in  replevin  evidence  of 
matter  in  estoppel  may  be  given  and  availed  of  as  a  defense  under  a  general 
denial,  and  without  being  pleaded  specially:  Tovme  v.  Sparks,  23  Neb.  142. 
In  delivering  the  opinion  of  the  court  in  that  case,  Cobb,  J.,  said:  "While 
it  cannot  be  denied  that  in  general  an  estoppel,  to  be  available,  must  be 
pleaded,  I  do  not  think  that  the  rule  applies  to  actions  of  replevin  under  our 
system.  It  is  settled  law  applicable  to  such  cases,  that  under  a  general  de- 
nial  evidence  may  be  admitted  tending  to  prove  the  detention  of  the  replevied 
goods  to  have  been  lawf uL "  In  Virginia,  it  is  held  that  an  estoppel  may  be 
given  in  evidence  by  the  plaintiff  when  the  defense  is  the  general  issue,  be> 
cause  in  such  case  the  estoppel  cannot  be  pleaded;  but  when  the  matter  to 
which  the  estoppel  applies  is  specially  pleaded,  a  replication  of  estoppel  is 
necessary:  Hayes  v.  Virginia  M.  P.  Ass'n,  76  Va.  225;  Carroll  County  v.  (7oi- 
lier,  22  Gratt.  302;  Davis  v.  Thomas,  5  Leigh,  1.  See  also  Knight  v.  Mutual  L. 
Ins.  Co.,  14  Phila.  187.  And  in  states  where  a  replication  is  not  allowed  by 
the  code,  proof  of  facts  which  estop  the  defendant  from  setting  up  a  certain 
defense  is  admissible:  Waddle  v.  Morrill,  26  Wis.  611;  Oans  v.  St.  Paul  F.  it 
M.  Ins.  Co.,  43  Wis.  108;  28  Am.  Rep.  535.  So  in  those  states  where  special 
pleading  has  been  abolished,  estoppels  are  conclusive  in  evidence,  although  not 
pleaded:  2  Herman  on  Estoppel,  sec.  1274.  In  an  action  of  ejectment,  anes* 
toppel  may  be  given  in  evidence  under  the  general  issue,  without  being  pleaded: 
Wood  V.  Jackson,  8  Wend.  9;  22  Am.  Dec.  603;  Phillips  v.  Blair,  38  Iowa,  649. 
In  1  Freeman  on  Judgments,  4th  ed.,  sec.  283,  it  is  said:  "Both  by  the  com* 
mon  law  and  the  codes  of  procedure  in  force  in  many  of  the  states,  if  a  plain- 
tiff  sues  for  the  possession  of  property,  real  or  personal,'  without  disclosing 
the  nature  or  source  of  his  claim  of  title,  the  defendant  is  not  obliged  to  an- 
ticipate and  understand  it,  and  plead  such  judgment  estoppels  as  may  exist 
against  it.  When  it  is  disclosed  at  the  trial,  he  may,  under  the  general  issue, 
establish  any  judgment  or  other  estoppel  which  may  exist  in  his  favor  ";  cit- 
ing FUindreau  v.  Downey,  23  Cal.  358;  Jachon  v.  Lodge,  36  Gal.  38;  Grum  ▼. 
Barney,  55  Cal.  254;  Young  v.  Rummell,  2  Hill,  481;  38  Am.  Dec.  594;  Miller 
V.  Manice,  6  Hill,  131.  In  Clink  v.  Thurston,  47  Cal.  21,  it  was  held  that  an 
allegation  of  an  estoppel  by  former  judgment  has  no  place  in  a  complaint  in 
ejectment.  Niles,  J.,  in  delivering  the  opinion  in  that  case,  said:  "  Under 
no  recognized  system  of  pleading  could  it  be  properly  presented  in  the  com- 
plaint.** So  also,  in  an  action  of  trespass  to.try  title,  under  the  plea  of  "not 
guilty,"  evidence  of  an  estoppel  is  admissible  without  special  plea:  Mayer  v. 
Ramsey,  46  Tex.  371;  Ottest  v.  Guest,  74  Tex.  6(34.  But  in  Remillard  v.  Pres- 
eoU,  8  Or.  37,  it  was  held  that  where  parties  claim  title  by  estoppel,  and  in- 
tend to  rely  on  such  title,  they  should  plead  it  in  the  complaint,  when  an 
opportunity  to  do  so  is  given. 
ErrEcr  o»  Failcee  to  Plead  Estoppel.  —  If  a  party  who  has  an  oppor- 
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tunity  to  plead  an  estoppel  upon  which  he  reliea  fails  to  do  so,  bat  goes  to 
issue  on  tbo  fact,  be  thereby  waives  the  estoppel,  puts  the  matter  at  large, 
and  the  jury  may  disregard  the  estoppel,  and  are  at  liberty  to  find  the  truth: 
2  Herman  on  Estoppel,  seo.  1261;  Voo/jhtv.  iVitich,  2  Barn,  tc  Aid.  662;  Doer. 
Huildart,  2  Cromp.  M.  &  R.  316;  FeveraJiamv.  B/nerson,  11  Ezoh.  385;  Toung 
V.  Raincock,  7  Com.  B.  310;  Davia  v.  DavU,  26  Cal.  23;  85  Am.  Dec  157;  Parli- 
vianv.  Young,  2  Dak.  175;  Cooleyv.  Brayton,  16  Iowa,  10;  Hotoardv.  Mitchell^ 
U  Mas3.*241;  Kilfieffer  ▼.  Herr,  17  Serg.  &  K  319;  17  Am.  Dec  65a 

MoDB  or  Plbadino  Estofpki.. — Pleadings  in  estoppel  must  be  certa<n 
in  every  particular.  Estoppels  must  be  pleaded  with  great  particularity  and 
precision,  leaving  nothing  to  intendment.  Since  an  estoppel  forbids  a  party 
to  plead  the  truth,  it  should  be  set  out  with  more  certainty  than  will  avail 
in  ordinary  defenses:  Stephen  on  Pleading,  353;  Bliss  on  Code  Pleading,  2d  ed. , 
sec.  364;  Oilbrtaih  v.  Jones^  66  Ala.  129;  Anderson  ▼.  Hubble,  23  Ind.  570; 
47  Am.  Rep.  394;  Robbint  v.  Magee,  76  Ind.  381;  Ashley  v.  Foreman,  85  Ind. 
55;  Stewart  v.  Beck,  90  Ind.  458;  Troyer  v.  I>yar,  102  Ind.  396;  Noble  v. 
Blount,  77  Mo.  235;  Texas  Banking  Co.  ▼.  Hutchins,  53  Tex.  61;  37  Am. 
Rep.  750;  Gray  v.  Pingry,  17  Vt.  419;  44  Am.  Dec  346;  Warder  T.  Bald- 
win,  51  Wis.  450. 

But  although  technical  estoppels  must  be  pleaded  with  great  strictness,  when 
a  former  judgment  is  set  up  in  bar  of  a  pending  action,  or  as  having  deter- 
mined the  entire  merits  of  the  controversy  involved  in  the  second  suit,  it  is 
not  necessary  that  it  should  be  pleaded  with  any  greater  strictness  than  any 
other  plea  in  bar,  or  any  plea  in  avoidance  of  the  matters  alleged  in  the 
antecedent  pleading.  Reasonable  certainty  in  such  a  case  is  all  that  is 
required:  2  Freeman  on  Judgments,  4th  ed.,  sec  460;  2  Herman  on  Estoppel, 
sec.  1282;  A  urora  v.  West,  7  Wall.  82;  Blake  v.  Burley,  9  Iowa,  592;  Oray  ▼. 
Pinj>-y,  17  Vt  419;  44  Am.  Dec  345;  Perkins  ▼.  Walker,  19  Vt.  144.  In 
pleading  a  judgment  as  an  estoppel  to  an  action,  it  must  be  shown  that 
precisely  the  same  matter  was  in  issue  at  the  former  trial,  and  that  the 
judgment  was  rendered  on  the  merits:  Bigelow  on  Estoppel,  5th  ed.,  702;  Oil- 
breath  v.  Jones,  66  Ala.  129;  Temple  t.  Williams,  91  N.  C.  82;  Bryan  v.  Mai- 
lay,  90  N.  C.  508;  Russell  ▼.  Place,  94  U.  S.  606.  In  equity,  when  a  jndg- 
ment  is  relied  upon  as  an  estoppel,  it  must  be  set  np  by  proper  averments, 
either  in  the  bill  or  answer,  or  by  separate  plea.  It  is  not  sufficiently  pleaded 
unless  so  much  of  the  former  proceedings  are  set  out  as  will  clearly  show  that 
the  issues  in  the  former  and  in  the  pending  case  are  identical:  Jourolmon  v. 
Alassenjill,  86  Tenn.  81;  Turley  v.  Turley,  85  Tenn.  251.  In  all  cases  where 
the  record  gives  no  intimation  whether  a  particular  matter  was  determined 
or  not,  or  where  the  language  used  leaves  it  uncertain  or  open  to  conjecture, 
the  party  relying  on  the  estoppel  must  aver  the'fact,  and  support  it  by  evi- 
dence aliunde:  Fowlkes  v.  Stale,  14  Lea,  14.  In  that  case  it  was  said  that  a 
plea  or  replication  of  a  former  judgment  would  be  bad  on  demurrer,  which 
failed  to  show  whether  the  judgment  was  or  was  not  on  the  merits,  but  that 
this  may  be  done  either  by  averment  or  by  setting  out  the  judgment  in  hcec 
verba,  if  the  judgment  itself  states  facts  which  plainly  supply  the  averment. 
If  upon  the  face  of  a  record  anything  is  left  to  conjecture,  as  to  what  waa 
necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when  pleadedt 
Russell  V.  Place,  94  U.  S.  606;  Aiken  v.  Peck,  22  Vt.  255;  Hooker  v.  HtMard^ 
102  Mass.  239. 

In  an  action  of  trover  for  the  conversion  of  chattels,  a  plea  of  former  re. 
covery  in  detinue,  which  fails  to  allege  that  the  question  of  ownership 
entered  into  the  issue  on  the  former  trial,  and  was  then  decided,  and  which 
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fails  to  negatire  the  Idea  that  the  reooreiy  la  that  ease  wm  because  of  a 
failure  to  prove  the  defendant's  possession,  is  fatally  defective;  and  if  a 
deceased  defendant  in  the  action  of  trover,  as  to  whom  the  action  has  abated, 
was  the  defendant  in  the  detinne  suit,  the  plea  is  fatally  defective,  because 
the  parties  are  not  the  same:  Oilbreath  v.  Jojies,  66  Ala.  129.  So  in  detinue 
for  a  slave,  a  plea  in  bar  of  the  further  maintenance  of  the  suit,  setting  up 
a  recovery  by  the  defendant  against  the  plaintiff  in  a  subsequent  action  of  (u< 
sumpsit  for  the  hire  of  the  slave,  ia  fatally  defective  on  demurrer,  unless  it 
shows  that  the  question  of  ownership  entered  into  the  issue  on  that  trial;  aa 
averment  that  the  declaration  in  that  suit  alleged  that  the  plaintiff  therein 
was  the  owner  of  the  slave  ia  not  sufficient,  because  the  recovery  might 
have  been  had  under  a  bailment,  which  would  have  rendered  the  allegation 
of  ownership  immaterial:  Chamberlain  v.  OaiUard^  26  Ala.  &04. 

In  order  to  bring  the  estoppel  of  a  judicial  decision  to  bear  upon  a  point 
which  it  does  not  directly  adjudge,  great  certainty  of  allegation  is  required. 
On  this  subject  Herman  says:  "The  proper  course  is  to  plead  the  judgment 
specially,  fortifying  it  with  the  averments  necessary  to  supply  the  vagueness 
of  the  record,  and  show  that  the  precise  question  which  is  again  agitated 
has  been  already  determined  **:  2  Herman  on  Estoppel,  sec  1285. 

A  plea  of  judgment  recovered  in  a  foreign  court  of  competent  jurisdiction 
must  show  that  the  judgment  so  recovered  is  final  and  conclusive  between 
the  parties  according  to  the  law  of  the  place  where  snch  judgment  was  pro- 
nounced:  Frayetv.  Worms,  10  Com.  B.,  N.  S.,  149;  Ptummerr.  Woodbume,  4 
Barn.  &  0,  625;  2  Herman  on  Estoppel,  seo.  1289. 

PuEADiNO  ESsTOPFEL  BT  CoNDUOT.  — An  answer  setting  up  an  estoppel  by 
conduct  must  show  that  the  defendant  relied  upon  the  plaintiff's  representa* 
tions  or  conduct,  was  influenced  thereby,  and  was  ignorant  of  the  truth: 
Robbins  Y.  Magee,  76  Ind.  381.  It  is  error  to  overrule  a  demurrer  to  an  an- 
swer of  estoppel  which  fails  to  show  that  the  plaintiff  had  knowledge  of  the 
facta  constituting  the  estoppel,  and  which  does  show  that  the  defendant  had 
knowledge  of  all  such  facta:  Long  v.  Anderson,  62  Ind.  537;  Bucky.  Milford, 
90  Ind.  291.  But  where  an  answer  sets  up  the  substantial  facta  relied  on  as 
an  estoppel,  and  asserts  that  by  reason  of  such  facts  the  plaintiff  is  estopped, 
the  estoppel  is  sufficiently  pleaded:  Olden  v.  Hendriek,  100  Mo.  633.  And  in 
Bamhart  v.  Fulkerth,  90  Cal.  157,  it  was  held  that,  in  an  action  of  replevin 
against  a  sheriff^  an  answer  which  alleges  justification  under  writs  of  attach- 
ment and  execution,  and  avers  that  the  levy  was  made  in  sole  reliance  upon 
the  statement  of  the  plaintiff  that  he  held  possession  of  the  property  as  the 
pledgee  of  the  execution  debtor,  who  was  the  owner  thereof,  sufficiently  pleads 
an  estoppel  under  section  1962,  subdivision  3,  of  the  California  Code  of  Civil 
Procedure.  It  ia  not  sufficient,  however,  to  allege  the  acts  and  representa* 
tions  relied  on  as  an  estoppel  merely  upon  information  and  belief:  JoTies  v. 
Cvwles,  26  Ala.  612;  Read  v.  Walker,  18  Ala.  323;  McDowell  v.  Oraham,  3 
Dana,  73;  Bigelow  on  Estoppel,  711.  A  plea  of  estoppel  by  misrepresenta- 
tion ought  to  show  that  the  party  sought  to  be  estopped  made  the  misrepre* 
sentation  knowing  it  to  be  false,  for  the  purpose  of  influencing  the  conduct 
of  the  pleader,  who,  believing  it  to  be  true,  acted  upon  it,  and  that  he  will  be 
prejudiced  by  permitting  the  truth  of  the  admission  or  representation  to  be  dis- 
proved: Plumb  V.  OaUarangus  M.  I,  Co.,  18  N.  Y.  392;  72  Am.  Deo.  526;  Brown 
▼.  fioMwn,  SON.  Y.  519;  86  Am.  Deo.  406;  DezeU  v.  Odell,  3  HiU,  216;  38  Am. 
Dec  628;  Bigelow  on  Estoppel,  709.  Where  the  fact  that  concludes  a  de- 
fendant from  making  the  denial  appeara  in  the  declaration,  the  estoppel  may 
be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  same  matter  ia  set 
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up  as  a  defense:  Smith  v.  Whitaker,  11  111.  417;  Gfreenup  v.  Crooks,  50  Ind. 
410.  But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the 
plaintiff  must,  by  a  replication  to  the  plea,  expressly  show  such  matter  and 
rely  thereon:  Smith  v.  WhUaker,  11  111.  417.  It  is  not,  however,  necessary 
for  the  plaintiff  to  reply,  setting  up  the  facts  constituting  an  estoppel,  when 
they  appear  affirmatively  by  the  answer:  Scott  v.  Luther,  44  Iowa,  570;  Lee 
y.  Summers,  2  Or.  260. 

Form  op  Plka  op  Estoppel.  —  A  plea  of  estoppel  must  have  a  formal 
eommencement  and  conclusion,  to  mark  its  special  character  and  quality,  and 
to  distinguish  it  from  an  ordinary  plea  in  bar:  City  ofE.  SL  Louis  v.  Flannigen, 
34  111.  App.  596;  WhiUemore  v.  Stephftis,  48  Mich.  573;  2  Herman  on  Estoppel, 
sec.  1275.  And  pleas  of  estoppel  must  rely  upon  the  estoppel  in  conclusion; 
Gray  v.  Pin<jry,  17  Vt.  419;  44  Am.  Dec.  345;  CUy  of  E.  St.  Louia  v.  Flan- 
nigen,  34  111.  App.  596.  The  formal  commencement  of  such  plea  ia:  "Says 
that  said  plaintiff  ought  not  to  be  admitted  to  say,"  etc.,  and  of  the  conclu« 
sion  is,  "Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  be  ad« 
mitted  against  his  own  acknowledgment,  by  his  deed  aforesaid  "  (or  otherwise, 
according  to  the  manner  of  the  estoppel)  "  to  say  that, "etc  (stating  the  alle> 
gation  to  which  the  estoppel  relates).  The  commencement  of  a  replication 
by  way  of  estoppel  is:  "iSays  that  the  said  defendant  ought  not  to  be  ad« 
mitted  to  plead  the  said  plea  by  him  above  pleaded,  because  be  says,"  etc.; 
and  its  conclusion  is,  "Wherefore  he  prays  judgment  if  the  said  defendant 
ought  to  be  admitted  to  bis  said  plea  contrary  to  his  own  acknowledgment, 
etc.,  and  that  he  may  answer  over,"  etc.  The  following  plea  and  replica- 
tion were  pleaded  in  the  case  of  Langmead  v.  Maple,  18  Com.  B.,  N.  S.,  255. 

To  a  declaration  for  an  injury  to  the  plaintiffs  reversion,  the  defendant 
pleaded  that  the  plaintiff  ought  not  to  be  permitted  to  implead  him  in  respect 
to  those  causes  of  action,  because,  after  their  accrual,  and  after  the  passing 
of  the  chancery  regulation  act,  the  plaintiff  commenced  his  suit  and  filed 
bis  bill  in  chancery  against  him,  and  impleaded  him  therein  for  the  very 
same  rights,  claims,  and  causes  of  action  as  in  the  declaration  alleged;  and 
that  such  proceedings  were  thereupon  had  that  the  court  of  chancery  deter- 
mined the  same  alleged  causes  of  action  in  favor  of  the  defendant,  and  gave 
judgment  and  decreed  in  respect  thereof  in  favor  of  the  defendant;  and  that 
the  said  judgment  and  decree  still  remained  in  force.  This  was  held  to  be  a 
good  plea  by  way  of  estoppel,  notwithstanding  the  objection  thereto  that  it 
was  not  specific  enough  in  the  statement  of  the  issue  in  the  trial  in  chancery, 
and  the  contention  of  counsel  that  it  was  necessary  to  show  that  the  matter 
did  in  fact  come  in  issue,  and  that  it  was  not  enough  to  show  that  it  might 
have  come  in  issue.  To  this  plea  the  plaintiff  replied  that  he  oaght  to  b« 
permitted  to  implead  the  defendant  in  respect  to  the  causes  of  action  in  th« 
declaration  alleged,  because  he  said  that  the  court  of  chancery,  in  dismissing 
his  bill,  reserved  to  him  the  right  of  proceeding  at  law  for  the  oaases  of  ac- 
tion in  the  declaration  alleged,  and  ordered  his  bill  to  be  dismissed  without 
prejudice  to  his  right.     This  replication  was  also  held  good. 
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Pabtnebshif  Pbofebtt,  how  Applied  to  Pathxnt  ov  Debts.  — One  part* 
ner  cannot  transfer  the  partnership  property  for  the  satisfaction  of  his 
individual  debt  without  the  consent  or  acquiescence  of  the  other  part- 
ners, for  each  partner  has  the  right,  in  equity,  to  have  the  property  of 
the  firm  applied  to  the  payment  of  the  partnership  debts.  And  as  the 
firm  creditors  derive  the  right  to  have  the  partnership  assets  appropri- 
ated to  the  satisfaction  of  their  debts  in  preference  to  creditors  of  the 
individual  partners  through  these  equities  among  the  partners  them- 
■elves,  such  right  can  only  exist  so  long  as  the  partnership  itself  con- 
tinues, and  consequently  a  bona  fid*  waiver  of  their  equitable  rights  by 
the  partners  cuts  off  the  derivative  equities  of  the  creditors. 

Pbiobitt  of  Pabtnebshif  Creditobs  not  Oyebbeached  bt  MoBTOAOl  or 
Pabtnebship  Pbofebtt  by  One  Pabtneb,  when.  — A  mortgage  of  his 
right,  title,  and  interest  in  partnership  property,  made  by  an  individual 
partner  to  secure  an  antecedent  debt  of  his,  though  with  the  consent  of 
the  other  partners,  will  not  overreach  the  general  lien  of  the  partners,  or 
the  priority  of  partnership  creditors. 

Transfeb  by  Insolvent  Pabtnebship  op  All  its  Assets  aitsb  Dissolu- 
tion Void  as  against  its  Cbeditobs,  when.  —  Although  after  the  dis- 
solution of  a  partnership,  even  though  made  insolvent  by  the  sale  and 
transfer  of  all  its  assets,  the  creditors  cannot,  as  a  general  rule,  follow 
the  property  into  the  hands  of  the  purchaser,  yet  this  is  true  only  where 
the  transaction  has  been  in  good  faith,  and  not  for  fraudulent  purposes. 
If  such  transfer  is  fraudulent,  it  is  void,  does  not  affect  the  rights  of  the 
partnership  creditors,  and  does  not  place  the  property  beyond  their 
reach. 

Tb0st  Estate  of  Tbustee  op  Exfbess  Tbust  Descends  to  his  Pebsonal 
Befbesentative.  —  Upon  the  death  of  a  trustee  of  an  express  trust  of 
personal  property,  the  trust  estate  descends  to  his  personal  representa- 
tive, and  an  action  affecting  the  trust  estate,  pending  in  his  own  name 
at  the  time  of  his  death,  may  be  revived  and  prosecuted  in  the  name  of 
bis  executor  or  administrator,  where  it  does  not  appear  that  a  successor 
has  been  agreed  upon  or  appointed. 

BSquitt  —  Cbeditob  Bound  to  Reduce  his  Debt  to  Judgment  before  Ik- 
VOEINQ.  —  As  a  general  rule,  before  a  creditor  can  invoke  the  aid  of  a 
court  of  equity,  he  must  reduce  his  debt  to  judgment,  and  exhaust  his 
legal  remedies,  but  where  a  number  of  the  demands  held  by  a  plaintiff, 
who  is  the  assignee  of  the  creditors,  have  been  reduced  to  judgment,  the 
court  thereby  acquires  jurisdiction  of  the  subject-matter,  and  may  pro- 
ceed to  do  full  and  complete  justice  between  the  parties,  and  dispose  of 
the  whole  matter  before  it. 

JvDOHENT,  Acceptance  of  Note  of  Pabtneb  fob,  not  Release  of  Pabtneb- 
ship, when.  —  The  release  of  a  judgment  against  a  firm,  and  the  accept* 
ance  of  the  individual  note  of  one  of  the  partners,  does  not  release  the 
partnership  from  liability,  in  the  absence  of  any  proof  that  he  intended 
to  release  it. 

PitBADiNGs,  Amendment  of,  should  be  Allowed,  when.  —  It  is  proper  to 
permit  a  petition  to  be  amended  so  as  to  make  it  correspond  with  changes 
that  have  occurred  since  the  commencement  of  the  suit,  and  to  allow 
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new  parties  to  be  broaght  in  who  have  become  interested  in  the  prop- 
erty in  controversy. 

Bbtofpbl  —  Creditor  not  Estopped  by  Claiming  Surplus  in  Forkolos- 
URB,  WHIN.  —  A  creditor,  by  claiming  a  surplus  arising  from  the  fore- 
closure  of  a  deed  of  trust,  will  not  be  estopped  from  questioning  its 
validity,  on  the  ground  that  it  was  made  in  fraud  of  creditors,  when  the 
objection  is  raised  by  one  who  was  a  party  to  the  fraud. 

Subroqation,  Creditor  Entitled  to,  when.  —  A  creditor  who,  in  order  to 
preserve  his  own  security,  is  compelled  to  pay  a  prior  encumbrance,  held 
by  another  creditor,  will  be  subrogated  to  the  rights  of  such  creditor,  to 
the  extent  necessary  for  his  own  protection. 

D.  P.  Dyer^  for  the  appellants. 

VaUe  Reyburn  and  Joseph  S.  Laurie,  for  the  respondent. 

Macfablane,  J.  This  is  a  suit  by  plaintiff,  as  administra- 
tor  of  the  trustee  of  certain  creditors  of  a  dissolved  partnership, 
composed  of  Mitchell  and  Robertson,  to  subject  to  the  payment 
of  their  debts  certain  property,  formerly  held  by  the  partner- 
ship, but  which  had  been  transferred  to  defendant  Kilgour,  an 
individual  creditor  of  Mitchell,  for  the  satisfaction  or  security 
of  his  debts. 

About  the  1st  of  September,  1881,  Mitchell  and  Robertson 
entered  into  a  partnership.  At  the  time,  Mitchell  owned  a 
thirty  years'  lease  upon  a  lot  in  the  city  of  St.  Louis,  upon 
which  the  People's  Theater  was  situated.  The  lease  was  in 
the  name  of  Mitchell,  and  the  theater  had  been  built  for 
him  during  the  year,  under  the  direction  and  supervision  of 
Robertson,  who  had  advanced  a  part  of  the  money  therefor. 
On  the  15th  of  September,  1881,  in  settlement  for  the  money 
advanced,  Mitchell  conveyed  to  Robertson  an  undivided  one 
third  of  this  property,  the  express  consideration  being  thirty- 
five  thousand  dollars.  This  leasehold  and  buildings  consti- 
tuted all  the  property  of  the  firm.  Previous  to  the  forma- 
tion of  this  partnership,  defendant  Kilgour  had  loaned  to 
Mitchell,  at  difierent  times,  sums  which  then  aggregated 
twenty-five  thousand  dollars,  about  twenty-three  thousand 
dollars  of  which  had  also  been  used  in  the  construction  of  the 
theater. 

On  the  23d  of  September,  1881,  Mitchell  made  to  Kilgour 
a  mortgage  on  all  his  "  right,  title,  and  interest "  in  said  prop- 
erty, to  secure  the  twenty-five  thousand  dollars  indebtedness 
due  to  him.  This  deed  wms  not  recorded  until  May,  1883,  and 
Robertson  had  no  notice  of  it  until  then. 

On  the  18th  of  October,  1882,  Mitchell  and  Robertson  made 
a  deed  of  trust  to  Wolf  and  Capiii  to  secure  a  partnership  deb^ 
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for  thirty-five  thousand  dollars  for  money  borrowed  from  de- 
fendant Rea.     This  deed  was  at  once  recorded. 

April  28,  1883,  Mitchell  made  to  his  mother,  Rebecca 
Mitchell,  a  mortgage  on  his  "right,  title,  and  interest"  in  the 
property,  to  secure  a  note  for  an  individual  indebtedness  to 
her  for  ten  thousand  dollars.  This  note  was  subsequently  as- 
signed to  Kilgour. 

During  the  partnership,  the  firm  borrowed  considerable 
sums  of  money  from  the  Franklin  Bank  of  Cincinnati,  by 
means  of  the  accommodation  indorsement  of  Kilgour.  At  the 
dissolution,  this  indebtedness  remaining  unpaid  amounted  to 
two  thousand  to  four  thousand  dollars. 

In  June,  1882,  in  settlement  of  partnership  balances,  Mitch- 
ell conveyed  to  Robertson  an  additional  one  sixth  of  the  prop- 
erty, thus  making  their  interests  equal. 

The  firm  having  become  largely  indebted,  some  of  the  debts 
having  been  reduced  to  judgments,  and  being  unable  to  pay 
on  June  17,  1884,  Robertson  conveyed  by  quitclaim  deed  to 
Mitchell,  and  on  the  fifth  day  of  June,  1884,  Mitchell  conveyed 
by  quitclaim  deed  to  Kilgour;  the  former  of  these  deeds  was 
recorded  July  22,  1884,  and  the  latter  the  next  day. 

Under  the  contract  of  sale  by  Robertson  to  Mitchell,  the 
latter  assumed  the  payment  of  the  partnership  debts.  The 
additional  consideration  was  nine  thousand  dollars,  which 
was  divided  into  four  notes  of  eighteen  hundred  dollars  each, 
which  Kilgour  indorsed.  Prior  to  the  delivery  of  the  deed 
from  Robertson  to  Mitchell,  the  judgments  standing  against 
the  partnership  and  against  Robertson  individually  had  been 
satisfied. 

By  this  suit  the  creditors  of  the  firm  of  Mitchell  and  Rob- 
ertson undertake  to  subordinate  the  mortgages  and  interest 
of  Kilgour  to  the  payment  of  their  debts.  The  various  credi- 
tors assigned  their  debts  to  8amuel  Colville,  in  whose  name 
the  suit  was  commenced.  Colville  having  died,  the  suit  was 
revived  in  the  name  of  his  administrator,  in  whose  name  it 
has  since  been  prosecuted. 

The  suit  was  commenced  against  Mitchell,  Kilgour,  and 
Mrs.  Mitchell.  Pending  the  suit,  the  property  was  sold  by 
the  trustees  under  the  Rea  deed  of  trust,  and  Kilgour  pur- 
chased at  forty-eight  thousand  dollars.  Previous  to  the  dis- 
solution, July  19,  1884,  Kilgour  paid  off  one  of  the  Rea 
notes,  amounting  to  ten  thousand  dollars,  which  was  secured 
by  the  deed  of  trust  to  Wolf  and  Capin. 
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Before  the  trustee's  sale  an  amended  petition  was  filed,  mak- 
ing Rea,  Capin,  and  Wolf  parties,  the  prayer  being  to  apply 
the  surplus,  if  any,  after  the  trustee's  sale  to  the  payment  of 
the  claims  of  plaintiff. 

The  proceeds  of  the  sale  were  paid  in  satisfaction  of  the 
Rea  deed  of  trust,  twenty-seven  thousand  dollars,  and  the 
surplus,  less  expenses  of  the  sale,  was  paid  to  Kilgour,  and 
applied  by  him  in  satisfaction  of  the  individual  debts  owing 
him  by  Mitchell.  Wolf  and  Capin  took  from  Kilgour  an  in- 
demnifying bond  before  the  money  was  paid  him.  Of  the 
partnership  demands  held  by  plaintiff,  some  had  been  reduced 
to  judgments,  and  some  were  simple  contract  debts. 

The  most  important  contention  on  the  part  of  plaintiffs  is, 
that  the  mortgages  made  to  Kilgour  and  Mrs.  Mitchell  by 
Mitchell,  one  of  the  partners,  and  the  quitclaim  deed  made 
by  Mitchell  to  Kilgour  to  secure  individual  debts  of  Mitchell, 
were  void  as  against  partnership  creditors.  They  were  so  held 
by  the  circuit  court.  Other  less  important  questions  are  in- 
volved. 

1.  It  is  well  settled  in  this  state,  as  well  as  in  other  juris- 
dictions, that  one  partner  cannot  transfer  the  partnership 
property  for  the  satisfaction  of  his  individual  debt  without  the 
consent  or  acquiescence  of  the  other  partners.  Each  partner 
has  the  right,  in  equity,  to  have  the  property  of  the  firm  ap- 
plied to  the  payment  of  the  partnership  debts.  Through 
these  equities,  among  the  partners,  firm  creditors  derive  the 
right  to  have  the  partnership  assets  appropriated  to  the  satis- 
faction of  their  debts  in  preference  to  creditors  of  the  individ- 
ual partners.  The  rights  of  the  firm  creditors,  being  derived 
through  the  equities  of  the  partners  among  themselves,  can 
necessarily  only  exist  so  long  as  the  partnership  itself  con- 
tinues. It  necessarily  follows  that  a  bona  fide  waiver  of  their 
equitable  rights  by  the  partners  cuts  off  the  derivative  equities 
of  the  creditors.  These  principles  are  announced  in  the  fol- 
lowing recent  decisions:  Sexton  v.  Anderson,  95  Mo.  381,  and 
cases  cited;  Huiskamp  v.  Molina  Wagon  Co.,  121  U.  8.  310; 
Purple  V.  Farrington,  119  Ind.  164;  Pepper  v.  Peck,  R.  L,  May 
17,  1890;  20  Atl.  Rep.  16;  Coakley  v.  Weil,  47  Md.  277;  Han- 
over Nat.  Bank  v.  Klein,  64  Miss.  141;  60  Am.  Rep.  47;  Sick- 
man  V.  Abemathy,  14  Col.  174;  Carver  Gin  and  Machine  Co.  v. 
Bannon,  85  Tenn.  712;  4  Am.  St.  Rep.  803;  Woodmanaie  v. 
Holcorrib,  34  Kan.  35. 

If,  by  his  mortgages  to  Kilgour  and  his  mother,  Mitchell 
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undertook  and  intended  in  good  faith  to  withdraw  from  the 
partnership  its  property  for  the  purpose  of  appropriating  it  to 
the  payment  of  his  individual  debts  to  thera,  and  Robertson 
at  the  time  gave  his  assent,  or  afterwards  acquiesced  thereto, 
the  mortgages  would  have  defeated  the  rights  of  the  firm  cred- 
itors to  have  the  property  first  applied  to  the  payment  of  their 
debts.  But  we  do  not  think  such  was  the  intention  of  the 
partners,  as  evidenced  by  their  conduct,  nor  do  we  think  the 
mortgages  themselves  can  be  given  such  construction.  There 
can  be  but  little  doubt  that  Robertson  acquiesced  in  the  mort- 
gages after  he  received  notice  of  them,  but  there  is  as  little 
doubt  that  he  only  understood  them  to  be  merely  intended  to 
transfer  the  interest  of  Mitchell  in  the  property  that  might 
remain  after  paying  the  debts  and  settling  the  accounts  of  the 
partnership,  and  that  they  were,  and  would  be,  subject  to  the 
irights  of  the  creditors,  prior  and  subsequent.  The  mortgage 
itself  only  undertook  to  convey  the  "right,  title,  and  interest" 
of  Mitchell  in  the  property.  As  between  the  partners,  each 
had  the  "right"  to  have  the  whole  property  appropriated,  if 
necessary,  to  the  payment  of  the  firm  debts.  The  exclusive 
interest  of  each  partner  was  only  the  right  to  receive  a  share 
of  what  might  remain  after  the  partnership  liabilities  should 
be  settled.  It  Is  therefore  held,  no  contrary  intent  appearing, 
that  the  mortgage  of  partnership  property  of  the  character  of 
that  held  by  this  firm,  made  by  an  individual  member  to  se- 
cure an  antecedent  debt,  though  with  the  consent  of  the  other 
partners,  will  not  overreach  the  general  lien  of  the  partners  or 
the  priority  of  partnership  creditors:  1  Bates  on  Partnership, 
sees.  186,  291;  1  Jones  on  Mortgages,  sec.  120;  Moras  v.  Oleason^ 
64  N.  Y.  204;  Conant  v.  Fraryy  49  Ind.  530;  Cunningham  v. 
Ward,  30  W.  Va.  572;  LewU  v.  Anderson,  20  Ohio  St.  281; 
Hiacoch  v.  Phelpa,  49  N.  Y.  97;  Priest  v.  Chouteau,  86  Mo.  408; 
55  Am.  Rep.  373. 

That  it  was  not  the  intention  that  these  mortgages  should 
have  the  effect  of  overreaching  creditors  is  manifest  from  the 
conduct  of  the  parties  in  withholding  the  instruments  from 
record  for  such  a  length  of  time,  and  taking  no  steps  to  fore- 
close, though  Kilgour,  who  held  both  mortgages,  was  fully 
advised  that  the  firm  was  daily  becoming  more  and  more 
involved. 

2.  It  is  insisted  that  though  these  mortgages  only  had  the 
effect  of  transferring  to  Kilgour  Mitchell's  surplus  in  the  part- 
nership property,  after  payment  of  the  debts  of  creditors,  yet 
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the  quitclaim  deed  made  by  Robertson  to  Mitchell,  in  July, 
1884,  conveying  to  him  all  the  partnership  property,  had  the 
effect  of  dissolving  the  partnership,  and  of  cutting  off  the  de- 
rivative equities  of  the  creditors  to  follow  the  property  into 
the  hands  of  Kilgour,  the  vendee  of  Mitchell. 

It  is,  as  a  general  proposition,  true,  that  after  the  dissolu- 
tion of  a  partnership,  even  though  it  may  be  insolvent,  by  the 
sale  and  transfer  of  all  its  property,  the  creditors  cannot  fol- 
low the  property  into  the  hands  of  the  purchaser,  but  that 
proposition  is  subject  to  the  very  material,  and  often  control- 
ling, qualification  that  the  transaction  must  have  been  in  good 
faith,  and  not  for  fraudulent  purposes.  If  these  transfers, 
which  undertook  to  lodge  the  property  in  Kilgour,  were  fraudu- 
lent, the  rights  of  creditors  were  not  affected  by  them,  and  the 
property  in  the  hands  of  Kilgour  was  not  beyond  their  reach. 
The  question  was  considered  with  great  care  in  the  case  of 
Sexton  V.  Andersorij  95  Mo.  381,  and  Black,  J.,  speaking  for 
the  court,  reaches  the  following  conclusion:  "  With  us  each 
partner  is  liable  for  all  the  partnership  debts.  The  partners 
may,  so  long  as  the  firm  exists,  do  with  their  property  as  they 
see  fit.  The  firm  creditors  have  no  lien  on  the  partnership 
property  for  the  payment  of  their  debts  while  the  firm  con- 
tinues to  exist.  Partners  have  a  right  to  have  the  partner- 
ship property  applied  to  partnership  purposes,  but  this  is  a 
a  right  or  lien  which  they  may  waive.  Hence  the  great  ma- 
jority of  adjudicated  cases  are  to  this  effect,  that  all  the  part- 
ners may,  by  their  joint  act,  dispose  of  partnership  property 
in  liquidation  and  payment  of  a  debt  owing  by  an  individual 
member  of  the  firm.  The  qualification  is,  that  the  transaction 
must  be  in  good  faith,  and  not  for  fraudulent  purposes."  This 
conclusion  is  undoubtedly  sound  in  principle,  and  is  sustained 
by  the  highest  authority:  Huiskamp  v.  Moline  Wagon  Co.,  121 
U.  S.  310;  Case  v.  Beauregard,  99  U.  S.  124;  City  of  Maquo- 
keta  V.  Willeyf  35  Iowa,  323;  and  the  authorities  cited  under 
the  first  paragraph  of  this  opinion. 

The  question  then  arises  as  to  what  effect  the  conveyance 
of  the  partnership  property  from  Robertson  to  Mitchell,  and 
from  him  to  Kilgour,  had  upon  the  rights  of  the  creditors.  If 
the  transfers  were  fraudulent,  their  rights  were  not  affected 
thereby;  if  in  good  faith,  their  equities  as  firm  creditors  were 
at  an  end. 

There  can  be  no  doubt  from  the  evidence  that  at  the  time 
of  the  transfer  of  the  property  by  Robertson  to  Mitchell,  the 
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firm,  and  each  member  thereof,  were  wholly  insolvent.  Nei- 
ther can  it  be  doubted  that  Kilgour  was  fully  aware  of  such 
insolvency.  Mitchell,  in  his  purchase  from  Robertson,  having 
assumed  the  payment  of  the  partnership  debts,  the  property 
in  his  hands  should  have  been  applied  to  that  purpose,  and 
diverting  it  from  such  purpose  to  the  payment  of  his  private 
debts  to  Kilgour  raises  a  very  strong  suspicion  of  an  intended 
fraud  upon  Robertson  and  the  firm  creditors. 

It  must  also  be  concluded,  under  the  evidence,  that  Kilgour 
had  knowledge  of  the  transaction  between  Robertson  and 
Mitchell,  and  all  its  details.  It  is  evident  from  all  the  evi- 
dence that  Mitchell  and  Kilgour  undertook  to  so  deal  with 
Robertson  as  to  destroy  the  equities  of  the  firm  creditors  in 
the  partnership  property,  and  divert  it  from  its  legitimate 
course.  The  transaction  must  be  held  in  fraud  of  the  partner- 
ship creditors:  Phelps  v.  McNeely,  66  Mo.  554;  Bulger  v.  Rosa, 
119  N.  Y.  459;  Stanton  v.  Westover,  101  N.  Y.  265;  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186;  14  Am.  St.  Rep.  712;  Darby  v. 
Oilligan,  33  W.  Va.  246;  Caldwell  v.  Scott,  54  N.  H.  414; 
Roop  V.  Herron,  15  Neb.  73;  David  v.  Birchard,  53  Wis.  492; 
Flack  V.  Charron,  29  Md.  311.  Some  of  these  authorities  hold 
that  the  transfer  of  partnership  property  by  one  member  of 
an  insolvent  firm  to  another,  and  the  transfer  by  the  latter  to 
secure  an  individual  creditor,  is  fraudulent  in  law.  In  this 
case  we  hold  the  transactions  to  be  fraudulent  in  fact. 

3.  Upon  the  death  of  a  trustee  of  an  unexpired  trust  of  per- 
sonal property,  the  trust  estate  descends  to  his  executor  or 
administrator:  Hill  on  Trustees,  303;  Hook  v.  Dwyer,  47  Mo. 
214.  A  cause  of  action  afi^ecting  the  trust  estate,  pending 
at  the  death  of  the  trustee  in  his  own  name,  may  be  revived 
and  prosecuted  in  the  name  of  his  executor  or  administrator: 
1  Perry  on  Trusts,  sec.  343;  Mauldin  v.  Armstead,  14  Ala.  702. 
Colville,  being  the  trustee  of  an  express  trust  of  personal  prop- 
erty, was  authorized  to  prosecute  the  action  in  his  own  name 
(Rev.  Stats.  1879,  see.  3463),  and  upon  his  death  the  suit  was 
properly  revived  in  the  name  of  his  administrator,  it  not  ap- 
pearing that  a  successor  had  been  agreed  upon  or  appointed. 

4.  The  general  rule  undoubtedly  is,  that  before  a  creditor 
can  call  upon  a  court  of  equity  to  interfere  in  his  behalf  in 
the  collection  of  his  debt,  he  must  show  that  he  has  a  demand 
certainly  ascertained  by  having  been  reduced  to  a  judgment 
at  law,  and  that  he  has  exhausted  all  his  legal  remedies: 
Mullen  v.  Hewitt,  103  Mo.  639;  Crim  v.  Walker,  79  Mo.  335; 
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Humphreys  v.  Atlantic  Milling  Co.y  98  Mo.  548.  This  rule,  of 
course,  applies  to  claims  which  are  purely  legal,  and  for  the 
satisfaction  of  which  the  creditor  has  no  lien  or  equitable 
claim  upon  specific  property.  While  the  creditors  of  a  part- 
nership, strictly  speaking,  have  no  lien  on  the  assets  of  the 
firm,  they  have  the  equitable  right  to  have  the  assets  appro- 
priated to  the  payment  of  their  debts  in  preference  to  the 
creditors  of  the  individual  partners. 

As  has  been  seen,  the  equities  of  the  creditors  were  not  de- 
feated by  the  conveyance  of  Robertson  to  Mitchell,  for  the  rea- 
son that  when  Mitchell  took  the  property,  in  consideration 
tiiereof  he  assumed  the  payment  of  the  partnership  debts. 
The  rights  and  equities  of  the  creditors  to  the  appropriation 
of  the  specific  property  can  only  be  determined  and  enforced 
by  proceedings  in  equity;  but  can  these  rights  be  declared  and 
enforced  in  one  proceeding  in  the  exercise  or  original  equity 
jurisdiction?  It  has  been  held  that  under  such  circumstances 
as  appear  in  this  case,  the  aid  of  a  court  of  equity  can  be  in- 
voked to  remove  obstructions  from  the  title,  adjust  the  equities 
between  the  parties,  and  subject  the  property  accordingly  even 
before  a  judgment  at  law  has  been  obtained  by  the  creditor: 
Olson  V.  Morrison,  29  Mich.  395j  Case  v.  Beauregard,  101  U.  S. 
688;  Pomeroy  on  Equity,  sec.  358.  The  weight  of  authority, 
however,  holds  the  contrary,  and  requires  the  demands  of  the 
creditor  to  be  reduced  to  judgments  at  law,  creating  a  lien 
upon  the  estate,  before  a  court  of  equity  will  take  jurisdiction: 
Wait  on  Fraudulent  Conveyances,  p.  120,  sec.  75;  Young  v. 
Frier,  9  N.  J.  Eq.  466;  Dunlevy  v.  TaUmadge,  32  N.  Y.  457;  Par- 
ish V.  Lewis,  Freem.  Ch.  306;  Reese  v.  Bradford,  13  Ala.  847. 
Without  undertaking  to  reconcile  the  conflicting  authorities, 
we  deem  it  sufficient  in  this  case  to  say,  that  a  number  of  the 
demands  held  by  plaintiff  having  been  reduced  to  judgments, 
the  court  thereby  obtained  jurisdiction  over  the  subject-matter; 
and  under  the  familiar  principle  that  when  a  court  of  equity 
once  acquires  jurisdiction  over  the  subject-matter  it  will  pro- 
ceed to  do  full  and  complete  justice  between  the  parties,  we 
must  conclude  that  the  court  had  jurisdiction  to  dispose  of 
the  whole  matter  before  it:  Real  Estate  Sav.  Inst.  v.  Collonious, 
63  Mo.  290;  Baile  v.  St.  Joseph  etc.  Ins.  Co.  73  Mo.  384. 

5.  One  of  the  firm  debts  held  by  plaintiff  as  trustee  had 
been  reduced  to  judgment  against  the  partners  prior  to  Rob- 
ertson's conveyance  to  Mitchell.  In  order  to  effectuate  the 
trade  between  Robertson  and  Mitchell,  and  with  the  under- 
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standing  that  the  partnership  debts  were  thereafter  to  be  paid 
by  the  vendee,  Adkins,  one  of  the  creditors,  paid  this  judgment 
and  took  the  individual  note  of  Mitchell  for  the  amount.  De- 
fendants now  insist  that  taking  the  note  from  Mitchell  consti- 
tuted a  release  of  the  partnership.  The  court  allowed  the  debt 
as  a  claim  against  the  partnership.  We  can  see  no  reason  for 
disturbing  the  finding  of  the  court  in  doing  so.  It  does  not 
appear  that  when  Adkins  released  his  judgment  and  accepted 
the  individual  note  of  Mitchell,  he  intended  to  release  the  part- 
nership from  its  liability:  Leaho  v.  Goode,  67  Mo.  126;  Apple- 
ton  V.  Kennorif  19  Mo.  637. 

6.  We  do  not  think  the  court  committed  error  in  permitting 
the  amendment  to  the  petition,  making  it  correspond  to  the 
changes  which  had  occurred  since  the  commencement  of  the 
suit,  nor  in  allowing  new  parties  who  had  become  interested 
in  the  property  to  be  brought  in.  Amendments  are  favored, 
and  should  be  liberally  allowed  in  furtherance  of  justice:  Rev. 
Stats.  1879,  sees.  3568,  3572. 

7.  It  is  insisted  that  by  claiming  the  surplus  arising  from 
the  trustees'  sale,  plaintiflF  admitted  its  validity,  and  for  this 
reason  the  court  improperly  made  the  decree  in  the  alternative, 
so  as  to  require  a  sale  of  the  property  in  case  the  amount  of 
the  surplus  was  not  paid  in  discharge  of  the  claims  of  plaintiff. 
We  do  not  think  that  defendants  stand  in  a  position  to  raise 
this  objection.  It  appears  on  Kilgour's  own  admission,  that 
this  sale  was  made  for  the  purpose  of  cutting  out  all  claims  in 
this  suit.  All  the  parties  to  the  sale  were  parties  to  the  suit 
when  the  sale  occurred.  The  trustees  and  beneficiary  knew 
the  complaint  of  the  creditors.  While  there  is  no  doubt  of  the 
validity  of  the  deed  of  trust  held  by  Rea,  and  that  he  nor  his 
rights  were  affected  by  subsequent  dealings  between  the  part- 
ners and  Kilgour,  whom  they  were  trying  to  prefer,  yet  when  he 
voluntarily  comes  in,  and  lends  his  aid  in  the  efforts  of  Kil- 
gour and  Mitchell  to  defeat  the  firm  creditors,  he  will  have  to 
bear  the  taint  of  their  companionship. 

The  evidence  shows  that  an  agreement  was  perfected  prior 
to  the  sale,  that  the  amount  of  the  mortgage  debts  should,  as 
soon  as  Kilgour  bought  in  the  property,  be  reloaned  to  him, 
and  a  new  deed  of  trust  upon  the  same  property  taken  to 
secure  it.  The  sale  was,  therefore,  in  its  effect,  only  a  sham, 
and  made  for  the  preconceived  and  admitted  purpose  of  defeat- 
ing an  anticipated  decree  of  the  court.  Under  such  circum- 
stances, there  is  nothing  inequitable  in  allowing  the  plaintiff 
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all  the  advantages  the  sale  may  give  him,  without  being  es- 
topped to  deny  its  validity. 

8.  Defendant  Kilgour  insists  that  he  should  be  given  prior* 
ity  over  the  general  firm  creditors  for  the  amount  of  the  note 
for  ten  thousand  dollars,  which  was  secured  by  the  Rea  deed 
of  trust,  and  which  he  paid  off  prior  to  the  trustees'  sale.  This 
claim  is  based  upon  the  equitable  principle,  that  in  paying 
this  note,  he  relieved  the  property  from  an  encumbrance  hav- 
ing priority  over  the  rights  of  partnership  creditors,  such  pay- 
ment being  necessary  to  protect  his  own  interest  in  the  prop- 
erty, and  he  thereby  became,  as  between  himself  and  the 
creditors,  entitled  to  be  subrogated  to  the  priority  of  the  encum- 
brance discharged. 

It  is  a  well-recognized  principle  of  equity,  that  a  creditor, 
who,  in  order  to  preserve  his  own  security,  is  compelled  to  pay 
a  prior  encumbrance  held  by  another  creditor,  will  be  subro- 
gated to  the  rights  of  such  creditor,  to  the  extent  necessary  for 
his  own  protection:  3  Pomeroy's  Eq.  Jur.,  sec.  1211;  Aldrich 
V.  Cooper,  2  Eq.  Lead.  Gas.  228 j  Sheldon  on  Subrogation,  sec. 
3;  Evans  v.  Halleck,  83  Mo.  376;  Allen  v.  Dermott,  80  Mo.  56; 
Wolff  V.  Walker,  56  Mo.  292;  Orrick  v.  Durham,  79  Mo.  174. 

At  the  time  this  note  was  paid  by  Kilgour,  he  held  Mitchell's 
subsequent  mortgages  on  the  property,  subject  to  the  rights  of 
creditors,  to  the  amount  of  about  thirty-five  thousand  dollars. 
This  note  for  ten  thousand  dollars,  secured  by  a  prior  deed 
of  trust  covering  the  whole  property,  was  due,  and  the  property 
was  liable  at  any  time  to  advertisement  and  sale  thereunder. 
In  order  to  prevent  a  sale,  and  in  order  to  secure  an  extension 
of  time  and  a  reduction  of  interest  on  the  remaining  twenty- 
five  thousand  dollars  of  the  debt,  he  paid  this  note.  In  doing 
so  he  not  only  protected  his  own  interest  in  the  property,  but 
also  that  of  the  firm  creditors.  Under  the  circumstances,  we 
feel  no  hesitancy  in  concluding  that  he  was  entitled  to  be 
reimbursed  for  the  amount  so  paid,  and  interest  thereon  from 
such  payment,  in  preference  to  the  claims  held  by  plaintiff. 

After  a  careful  examination  of  the  evidence,  we  find  no  rea- 
son for  disturbing  the  finding  and  decree  of  the  circuit  court 
in  any  other  particular. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
order  a  credit,  as  of  the  date  of  the  trustees'  sale,  to  defendant 
Kilgour,  or  the  trustees.  Wolf  and  Capin,  for  ten  thousand 
dollars,  the  amount  of  the  Rea  note  paid  by  Kilgour,  with  in- 
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terest  thereon  from  the  time  of  its  payment  to  the  date  of  the 
trustees'  sale,  at  the  rate  the  remaioing  unpaid  notes  bore. 


Fartnbbship  —  UsB  OF  FiBM  MoNBY  TO  Pat  Indiyidual  Debt.  —  A  gen> 
eral  partner  has  no  right,  without  the  consent,  express  or  implied,  of  the 
other  partners,  to  use  the  funds  or  property  of  firm  to  cancel  his  individual 
debts:  Farwell  v.  St.  Paul  Trust  Co.,  45  Minn.  495;  22  Am.  St.  Rep.  742,  and 
note;  extended  note  to  Daviea  v.  Atkinson,  7  Am.  St.  Rep.  377. 

Partnership  —  Priority  op  Partnership  Oreditor3.  —  Partnership 
creditors  have  a  primary  and  exclusive  claim  upon  the  partnership  assets  of 
an  insolvent  partnership:  Hundley  v.  Farris,  103  Mo.  78;  23  Am.  St.  Rep. 
863,  and  note  in  which  cases  are  collected;  Kirby  v.  Schoonmdker,  3  Barb.  Ch. 
46;  49  Am.  Dec.  160,  and  extended  note. 

Partnership — Transfer  of  Assets  of,  by  Firm  to  Pay  iNDiviDtrAi,  Dbbtb. 
—  The  transfer  of  partnership  property  by  the  copartners  to  pay  individual 
debts  is  fraudulent  and  void  as  to  creditors  of  the  firm,  unless  it  was  solvent, 
and  had  sufficient  property  to  satisfy  its  debts:  Arnold  v.  Hagtrman,  45 
N.  J.  Eq.  186;  14  Am.  St.  Rep.  712,  and  note;  HiU  v.  Draper,  54  Ark.  395. 
But  such  a  transfer  may  be  made,  provided  it  is  done  in  good  faith  and  with- 
out fraud,  and  is  not,  as  to  any  of  the  partners,  obnoxious  to  the  statute  against 
voluntary  conveyauces  by  insolvent  debtors:  Ellison  v.  Lucas,  87  Ga.  223. 

Trusts.  —  Whether  Trust  Estate  Descends  to  Personal  Repbesbnta- 
TivB  OF  Trustee:  See  extended  note  to  Tyler  v.  Herring,  19  Am.  St.  Rep. 
290. 

Creditors'  5uits  —  Necessity  for  Judgment  Before  Resort  cait  bx 
HAD  to  Equity.  —  A  return  of  nulla  bona  on  a  judgment  is  sufficient  evi< 
dence  of  inability  to  secure  payment  to  authorize  a  resort  to  equity  to  reach 
property  fraudulently  disposed  of  by  a  creditor:  Bates  v.  CM,  29  S.  C.  395; 
13  Am.  St.  Rep.  742.  If  creditors  have  obtained  general  judgments  against 
a  debtor's  estate,  but  cannot  take  out  execution  on  account  of  bis  death,  no 
further  proceedings  at  law  are  necessary  to  entitle  them  to  seek  equitable  re- 
lief against  a  fraudulent  grantee:  Lyons  v.  Murray,  95  Mo.  23;  6  Am.  St. 
Rep.  17,  and  note.  A  creditor  must  have  prosecuted  bis  claim  to  judgment 
as  to  real  property,  and  to  judgment  and  execution  as  to  personal  property, 
before  he  can  question  his  debtor's  disposition  of  property  in  a  court  of  equity: 
Post  V.  Roach,  26  Fla.  442.  The  issuance  of  an  execution  and  its  return  un< 
satisfied  is  a  sufficient  exhaustion  of  legal  remedies  to  justify  the  bringing  of 
a  creditor's  suit:  Hopkins  v.  Joyce,  78  Wis.  443. 

Subrogation  —  Doctrine  of,  when  Applied.  — To  justify  the  application 
of  this  doctrine,  a  person  must  have  paid  a  debt  due  to  a  third  person,  for  the 
payment  of  which  another  person  was  primarily  liable,  and  in  doing  so  ha 
must  have  acted  under  compulsion  to  save  himself  from  loss:  Opp  v.  Ward, 
125  Ind.  241;  21  Am.  St.  Rep.  220,  and  note;  Chaplin  ▼.  SuUivan,  128  lad.  60| 
Xrwm  V.  Acker,  126  Ind.  133. 
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Orimtnai,  Law  —  Verification  to  Information  upon  Knowlkdob  and 
Belief  Sufficiknt.  —  The  verification  to  an  information  charging  » 
criminal  libel  is  sufficient  where  the  facts  are  stated  to  be  true  to  the 
affiant's  best  knowledge  and  belief. 

Duplicity  in  Information  for  Misdemeanor,  too  Latr  aiter  Verdict 
to  Raise  Objection  of.  —  It  is  too  late  after  verdict  to  object  to  dupli* 
city  in  an  information  for  a  misdemeanor. 

Information  for  Criminal  Libel  Sufficient  without  Charoino  Will- 
ful AND  Malicious  Publication,  when. — Where  an  information  for 
criminal  libel  charges  that  the  accused  did  willfully  and  maliciously  libel 
and  defame  the  prosecuting  witness,  by  sending  to  her  through  the  mails 
an  envelope  with  certain  libelous  indorsements  thereon,  it  is  sufficient, 
although  it  does  not  charge  that  the  matter  complained  of  was  willfully 
and  maliciously  published. 

Information  for  Criminal  Libel  hot  Dbfectivb  because  Matter  Com- 
plained OF  is  Pasted  therein.  —  An  information  for  criminal  libel 
for  sending  through  the  mail  an  envelope  with  libelous  matter  printed 
on  it  is  not  defective  because  the  libel  is  set  out  in  it  by  pasting  the 
original  envelope  thereon  and  making  it  a  part  thereof,  instead  of  in- 
serting  it  in  writing. 

BJnvelope  Sent  through  Mail  with  Words  "Bad  Debt  Collbctino 
Agency  "  on  It  is  Libel.  —  It  is  a  libel  to  send  through  the  mail  an 
envelope  having  printed  on  it  in  large  letters  the  words  "Bad  Debt 
Collecting  Agency." 

Agenot  —  Principal  Responsible  Criminally  for  Acts  of  his  Agent, 
when.  —  Where  it  appears  that  the  defendant,  in  a  prosecution  for 
criminal  libel  for  sending  an  envelope  with  libelous  matter  printed 
thereon  through  the  mail,  employed  the  agency  that  sent  it  with  knowl* 
edge  of  its  methods,  and  refused  to  stop  its  proceedings  after  having 
reason  to  believe  it  was  sending  the  libelous  matter  to  the  prosecuting 
witness,  he  will  be  responsible  for  the  acta  of  the  agency. 

Evidence  Pasted  into  Information,  Admissibility  of.  —  The  pasting  of  a 
portion  of  an  envelope  containing  libelous  matter  into  the  information 
does  not  destroy  its  character  as  original  evidence  or  affect  its  admis* 
sibility. 

ESyidencb  that  Prosecuting  Witness  Owed  Debts  not  Admissiblb, 
when. — In  a  prosecution  for  criminal  libel  for  sending  through  the 
mail,  addressed  to  the  prosecuting  witness,  an  envelope  with  the  words 
"  Bad  Debt  Collecting  Agency  "  printed  thereon,  evidence  that  the  pros- 
ecuting  witness  owed  som*  debts  to  persons  other  than  the  defendant  is 
not  admissible  for  the  defense. 

Jury  Judges  of  Law  and  Fact  in  Prosecution  for  Libbl.  —  In  pros- 
ecutions for  libel,  under  the  constitution  of  Missouri,  the  jury  are  judges 
of  the  law  as  well  as  of  the  facts,  and  are  not  required  to  accept  the 
instructions  of  the  court  as  conclusive;  and  the  court  may  so  instruct 
them. 

The  letter  of  January  30,  1888,  referred  to  in  the  opinion, 
was  written  by  the  prosecutrix  to  the  accused,  in  which  she 


862  State  v.  Armstbonq.  [Missouri, 

denied  her  indebtedness  to  him,  protested  against  the  acts  of 
the  agency,  and  warned  him  that  if  he  continued  in  the  course 
he  was  pursuing  it  would  be  at  his  cost.  His  reply  thereto  is 
as  follows:  "We  differ  in  opinion  on  this  account.  When 
paid  I  will  stop  the  agency,  and  would  advise  you  to  pay  it  at 
once,  and  avoid  further  trouble."  Other  facts  are  stated  in 
the  opinion. 

Oeorge  Robertson,  for  the  appellant. 

John  M,  Woodf  attorney-general^  and  Charles  M.  Napton^  for 
the  state. 

Gantt,  p.  J.  The  appellant  contends  that  various  errors 
were  committed  in  this  trial,  and  they  will  be  noticed  in  the 
order  in  which  he  complains.  His  first  assignment  is  the 
insufficiency  of  the  information.  The  verification  is  claimed 
to  be  bad,  because  the  prosecutrix  only  swore  that  the  facts 
stated  were  "  true  to  her  best  knowledge  and  belief."  This 
was  ruled  otherwise  in  the  recent  decision  of  this  court  in  State 
v.  Bennett,  102  Mo.  356.  It  is  next  said  that  the  information 
is  bad  for  duplicity.  This  objection  is  raised  for  the  first  time 
in  the  motion  in  arrest.  There  are  various  methods  for  tak- 
ing advantage  of  duplicity  in  an  indictment  or  information. 
A  motion  to  quash,  a  demurrer,  or  motion  to  compel  the  state 
to  elect,  will,  either  of  them,  correct  this  fault;  but  it  is  al- 
most universally  held  that  it  is  too  late  after  verdict  to  make 
this  objection  in  a  motion  in  arrest  in  a  misdemeanor:  1 
Bishop's  Crim.  Proc,  sees.  442,  443;  Commonwealth  v.  Tuck, 
20  Pick.  356;  Wharton's  Crim.  PI.,  sees.  255,  760.  The  cause 
was  heard  on  the  charge  of  libel,  the  evidence  confined  to  that 
offense,  and  the  instructions  all  had  reference  to  that  misde- 
meanor. We  cannot  see  that  any  substantial  right  of  the 
defendant  was  violated  in  this  respect  in  overruling  the  motion 
in  arrest.  The  matter  complained  of  was  at  most  mere  sur- 
plusage, and  this  defect,  if  any,  was  cured  by  our  statute  of 
jeofails:  Sec.  4115,  or  R.  S.  1879,  sec.  1821. 

Equally  groundless  is  the  objection  that  the  information 
did  not  charge  the  matter  complained  of  was  "  willfully  "  or 
"  maliciously  "  published.  It  distinctly  alleges  that  defend- 
ant "did  willfully  and  maliciously  libel  and  defame  the 
prosecuting  witness  by  sending  the  said  envelope  with  its  in- 
dorsements through  the  mails,"  etc.,  and  is  sufficient,  accord- 
ing to  the  most  approved   precedents.     The  defendant  was 
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fully  informed  by  it  of  the  nature  and  character  of  the  offense 
with  which  he  was  charged,  and  after  all,  this  is  the  great 
object  of  an  information  or  indictment. 

It  is  next  urged  against  this  information  that  it  does  not 
contain  the  written  allegations  of  the  libelous  matter  com- 
plained of.  Any  one  reading  the  information  in  this  cause 
would  be  at  a  loss  to  understand  this  objection.  As  a  matter 
of  fact,  the  point  made  in  argument  was  not  that  it  was  not  in 
writing,  but  it  was  not  written  by  the  prosecuting  attorney  at 
the  time  the  remainder  of  the  information  was  drawn,  but  the 
original  envelope,  or  at  least  that  portion  containing  the 
alleged  libel,  was  pasted  in  the  information,  and  made  a  part 
thereof.  Learned  counsel  for  defendant  seem  to  think  that  it 
was  very  material  who  did  the  writing.  This  point  is  entirely 
too  technical  to  be  seriously  entertained  in  a  court  of  justice. 
Besides  these  specific  objections,  there  is  a  general  assign- 
ment of  error  that  the  information  does  not  charge  an  offense 
under  the  statute.  This  information  is  drawn  under  section 
3869,  Revised  Statutes  1889  (R.  S.  1879,  sec.  1591),  which 
defines  a  libel  as  follows:  "  A  libel  is  the  malicious  defama- 
tion of  a  person,  made  public  by  any  printing,  writing,  sign, 
picture,  representation,  or  eflBgy,  tending  to  provoke  him  to 
wrath,  or  expose  him  to  public  hatred,  contempt,  or  ridicule, 
or  to  deprive  him  of  the  benefits  of  public  confidence  and 
social  intercourse;  or  any  malicious  defamation,  made  public 
as  aforesaid,  designed  to  blacken  and  vilify  the  memory  of  one 
who  is  dead,  and  tending  to  scandalize  or  provoke  his  surviv- 
ing relatives  and  friends." 

Was  the  sending  of  this  envelope  with  these  indorsements 
on  it  the  publishing  of  a  libel,  tending  to  expose  the  prosecu- 
trix to  contempt  or  ridicule,  and  bring  her  in  disrepute  with 
her  employers  and  the  public?  We  are  clearly  of  the  opinion 
that  it  was.  The  words  "  Bad  Debt  Collecting  Agency  "  were 
printed  in  large,  bold  type  on  the  envelopes,  and  were  ob- 
viously intended  to  attract  the  attention  of  the  public.  These 
words  must  be  construed  in  the  light  of  the  times  in  which 
they  are  used.  Similar  associations  had  sprung  up  all  over 
the  country,  and  these  devices  were  resorted  to  to  force  debtors 
to  pay  their  debts.  To  such  extent  did  they  go  that  the  con- 
gress of  the  United  States  forbade  the  use  of  the  mails  for 
their  distribution.  They  had  become  so  common  that  they 
were  thoroughly  understood  in  the  mercantile  world.  Under 
this  state  of  affairs,  the  defendant   resorts   to   this   Chicago 
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agency  to  collect  this  debt  of  the  prosecutrix.  He  sets  in 
motion  this  machine  for  extorting  this  money  from  her.  It 
was  known  that  the  prosecutrix  was  earning  her  living  by  her 
work  in  the  large  and  responsible  dry-goods  house  of  Scruggs, 
Vandervoort  and  Barney.  Accordingly,  these  letters,  four  in 
number,  are  directed  to  her  in  the  care  of  her  employers.  All 
the  mail  for  the  employees  of  this  large  house  was  put  together 
and  taken  by  the  carriers  to  the  store.  There  the  various 
clerks  went  to  a  common  repository  for  their  mail.  So  that 
the  scheme  was  well  devised  to  attact  the  attention  of  those 
with  whom  she  was  most  intimately  connected,  and  without 
whose  respect  and  good  opinion  the  life  of  a  sensitive  woman 
would  soon  become  a  burden  and  unendurable.  This  envel- 
ope on  its  face  was  designed  to  attact  the  attention  of  the 
public,  and  when  the  prosecutrix  received  these  letters  in  these 
envelopes  the  fact  was  thereby  published  that  this  association 
was  in  correspondence  with  her  for  the  purpose  of  collecting  a 
bad  debt;  and  we  cannot  shut  our  eyes  to  the  necessary  im- 
plication that  she  was  a  bad  debtor,  that  she  was  not  in  the 
habit  of  paying  her  honest  debts,  and  was  unworthy  of  credit. 
Nor  are  we  left  in  doubt  that  this  was  the  purpose  of  the 
association.  In  the  letter  which  came  under  cover  of  this 
envelope  the  agency  asks  her:  "  Can  you  afford  to  have  the 
public  know  that  you  refuse  to  pay  this  bill  ?  You  may 
need  credit  again  some  time,  but  as  long  as  this  account  re- 
mains in  this  unsatisfactory  manner  it  will  be  hard  for  you  to 
obtain  it"  In  other  words:  "  By  means  of  this  style  of  pub- 
lishing you  to  the  world  we  will  advertise  you  as  unworthy 
of  credit."  Nor  was  this  all.  She  is  warned:  "Should  you 
positively  refuse  to  make  any  arrangements  for  a  liquidation 
of  this  claim,  we  feel  justified  in  advertising  the  same  for  sale 
in  the  newspapers,  as  well  as  to  send  you  a  statement  regularly 
until  the  matter  is  settled."  These  regular  communications, 
if  sent  without  these  libelous  words  in  large  type,  would  not 
attact  any  attention;  but  received  regularly  in  this  form, 
would  give  a  painful  publicity. 

The  evident  purpose  and  design  of  the  defendant  and  the 
association  he  employed,  and  for  whose  acts  he  is  responsible 
in  this  matter,  was  to  publish  the  prosecutrix  as  a  bad  debtor, 
a  dishonest  person,  who  would  not  pay  her  honest  debts,  and 
to  degrade  her  in  the  eyes  of  the  public  and  her  employers, 
and  as  such  was  clearly  libelous,  and  within  the  meaning  of 
the  statute:  Muetze  v.  Tuteur,  77  Wis.  236;  20  Am.  St.  Rep. 
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115;  Dennis  v.  Johnson,  42  Minn.  301;  Johnson  v.  Common' 
wealth,  Penn.,  May,  1888;  14  Atl.  Rep.  425.  The  law  will  not 
countenance  or  tolerate  this  method  of  collecting  a  debt.  The 
facts  that  the  debt  was  originally  only  $3.45,  that  it  was 
barred  by  the  statute  of  limitations,  that  defendant  persisted 
in  his  endeavor  to  extort  the  money  from  the  prosecutrix  after 
her  protest,  and  the  avowed  intention  of  his  agents  to  publish 
her  to  the  world,  and  advertise  this  account  for  sale  in  the 
newspapers,  amply  sustain  the  charge  that  this  was  mali- 
ciously done.  To  permit  a  defenseless  woman,  in  this  day  of 
enlightenment,  to  be  thus  persecuted  would  be  a  reproach  to 
our  laws:  Beals  v.  Thompson,  149  Mass.  405. 

It  is  insisted  by  defendant  that  the  court  ought  to  have  sus- 
tained a  demurrer  to  the  evidence.  The  defendant's  own 
letters  of  February  1  and  14,  1888,  both  show  that  he  was 
aware  that  this  agency  was  sending  to  Mrs.  Vincil  letters  that 
she  regarded  as  insulting.  She  had  appealed  to  him  to  call 
oflf  this  agency,  and  he  complacently  informs  her  he  will  when 
she  sends  the  five  dollars.  Qui  facit  per  alium,  facit  per  se, 
and  this  maxim  applies  in  all  its  strictness  in  libel.  Besides, 
Bassford,  the  editor  of  the  Ledger,  testified  that  the  defendant 
told  him  he  was  a  member  of  the  Sprague  Agency,  and  in  re- 
ferring to  Mrs.  Vincil's  letter,  he  said  he  thought  she  had  re- 
ceived a  "chromo,"  to  which  he  alluded.  After  believing  or 
thinking  that  she  had  received  this  style  of  a  letter  from  his 
agents  or  associates  in  Chicago,  he  declined  to  stop  them  un- 
less she  pays  the  five  dollars.  There  was  ample  evidence  to 
sustain  the  verdict  of  the  jury  as  to  his  knowledge  and  com- 
plicity in  originating  and  publishing  the  libelous  envelope. 
The  pasting  of  the  portion  of  the  envelope  containing  the 
libelous  matter  in  the  information,  so  as  to  make  it  a  com- 
ponent part  thereof,  was  unusual,  and  we  think  wholly  un- 
necessary; but  it  certainly  did  not  and  could  not  destroy  its 
character  as  original  evidence  in  the  case;  hence  the  trial 
court  committed  no  error  in  admitting  it  as  evidence. 

There  was  no  error  in  admitting  the  letter  of  January  80, 
1888,  in  evidence.  It  was  admissible  to  show  defendant's 
knowledge  of  the  means  his  agency  was  pursuing  in  hiR  be- 
half, and  of  the  claim  that  the  debt  was  paid;  and  his  reply, 
written  on  the  letter  itself,  shows  his  determination  to  persist, 
notwithstanding  the  protest  of  Mrs.  Vincil. 

Nor  did  the  court  err  in  excluding  the  evidence  of  Reed, 
Emmons,  Bedell,  and  Mrs.  Harding,  tending  to  prove  that 
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Mrs.  Vincil  owed  them  altogether  some  $18.50.  No  offer  waa 
made  to  prove  her  general  reputation  in  regard  to  paying  her 
just  debts.  She  was  not  expected,  nor  was  the  state  required, 
to  come  prepared  to  meet  and  try  every  individual  claim  that 
might  be  made  against  her.  Evidence  of  specific  indebtedness 
was  not  admissible:  Wilson  v.  Noonan,  27  Wis.  598;  Campbell 
V.  Campbell,  54  Wis.  90;  Muetze  v.  Tuteur,  77  Wis.  236;  20 
Am.  St.  Rep.  115.  Indeed,  the  fact  that  after  the  zealous 
■efforts  of  defendant  to  destroy  her  character  as  an  honest 
woman  he  could  only  find  an  indebtedness  of  $18.50  against 
her,  in  a  community  where  she  had  lived  for  many  years,  is 
rather  a  vindication.  It  is  questionable,  if  admitted,  if  it 
would  have  had  any  appreciable  effect  upon  any  sensible 
juror. 

The  point  made  that  the  court  permitted  the  state's  counsel 
to  cross-examine  the  defendant  on  matter  not  elicited  by  his 
counsel  in  chief  has  been  carefully  examined,  and  we  have 
concluded  that  it  really  amounts  to  nothing  more  than  an  in- 
quiry if  he  understood  what  Mrs.  Vincil  referred  to  as  insult- 
ing in  her  letter  of  January  30th.  No  possible  injury  could 
come  from  this.  The  court  expressly  ruled  the  counsel  for  the 
state  to  a  cross-examination  of  the  matter  brought  out  by  de- 
fendant, and  none  other  was  elicited. 

The  instructions  correctly  told  the  jury  what  was  necessary 
to  constitute  the  libel  under  the  information.  The  only  one 
requiring  special  examination  is  the  fifteenth,  which  informs 
the  jury  that  they  are  the  judges  of  the  law  of  libel,  as  well  as 
of  the  facts,  and  they  were  not  required  to  accept  the  instruc- 
tions given  by  the  court  as  being  conclusive  of  what  the  law 
of  criminal  libel  is.  Section  14  of  article  2  of  the  constitution 
of  Missouri  declares  "  that  no  law  shall  be  passed  impairing 
the  freedom  of  speech;  that  every  person  shall  be  free  to  say, 
write,  or  publish  whatever  he  will  on  any  subject,  being  re- 
sponsible for  all  abuse  of  that  liberty;  and  that  in  all  suits 
and  prosecutions  for  libel,  the  truth  thereof  may  be  given  in 
evidence,  and  the  jury,  under  the  direction  of  the  court,  shall 
determine  the  law  and  the  fact."  It  was  to  this  constitutional 
provision  in  our  bill  of  rights  this  instruction  referred.  In 
State  V.  Hosmer,  85  Mo.  553,  Judge  Henry,  in  discussing  an 
instruction  similar  to  the  one  complained  of  here,  says:  "The 
defendant  asked  the  court  to  declare  the  law  to  be  *  that  under 
the  law  the  jury  are  to  determine  the  law  and  the  facts  in  this 
case.'     Section  1594  of  the  Revised  Statutes,  1879,  is  as  fd- 
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lows:  '  In  all  prosecutions  for  libel  or  verbal  slander,  the  truth 
thereof  may  be  given  in  evidence  to  the  jury,  and  shall  consti- 
tute a  complete  defense;  and  the  jury,  under  the  direction  of 
the  court,  shall  determine  the  law  and  the  fact.'  I  confess 
that  I  do  not  fully  comprehend  the  meaning  of  the  remarkable 
concluding  clause  of  that  section";  and  he  condemns  that  in- 
struction. No  allusion  is  made  by  the  learned  judge  to  the 
bill  of  rights,  nor  to  the  history  of  this  provision  in  our  consti- 
tution and  law.  Section  14  of  article  2  of  our  constitution  is 
but  a  rescript  of  section  1  of  Fox's  libel  act,  enacted  by  the 
British  Parliament  (32  Geo.  III.)  in  1792.  Before  that  act  it 
had  become  to  be  the  rule  that  the  judge,  not  the  jury,  should 
decide  whether  or  not  the  publication  was  a  libel.  The  judge 
would  direct  the  jury  to  find  the  defendant  guilty  on  proof  of 
the  publication  of  the  innuendoes,  and  of  the  other  necessary 
averments.  But  that  act  declared  and  enacted  that  on  the 
trial  of  an  indictment  or  information  for  libel  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue  before  them.  This  act  in  full  will  be  found 
in  Odgers  on  Libel  and  Slander,  page  665.  In  the  case  of 
Queen  v.  Sullivan,  for  seditious  libel,  in  1868,  this  law  was  in- 
terpreted by  Fitzgerald,  Judge,  who  presided  in  the  trial.  It 
is  reported  in  11  Cox  C.  C.  51.  Among  other  things,  in  his 
charge  to  the  jury,  he  said:  "The  next  question  is  of  para- 
mount importance,  and  it  is  the  one  of  which  the  jury  are 
the  sole  judges,  whether  these  publications  are  seditious 
libels.  That  question  of  law  and  fact  is  intrusted  to  the 
jury  alone.  I  know  that  some  of  you  have  considerable  ex- 
perience as  jurors,  and  I  have  often  had  the  duty  cast  upon 
me  of  addressing  you  as  such.  You  must  have  observed  that 
in  ordinary  cases,  especially  in  the  crown  courts,  the  questions 
were  divided  into  those  of  law  and  fact.  The  questions  of  law 
are  usually  for  the  judge,  and  on  them  the  jury  are  bound  to 
take  his  direction.  The  questions  of  fact  are  solely  for  their 
determination.  In  this  peculiar  case  of  libel  the  law  of  the 
land  says  the  jury  shall  determine  the  whole  question  whether 
the  publication  is  a  libel  or  a  seditious  libel.  That  power  has 
been  given  to  the  jury  for  the  purpose  of  protecting  the  invio- 
lable blessing  of  a  free  and  independent  press.  You  should 
bear  in  mind  that,  while  you  will  receive  assistance  from  me, 
you  are  not  bound  to  follow  anything  I  tell  you.  You  are  the 
■ole  judges  of  law  and  fact." 

In  Rex  V.  Burdett,  4  Barn.  &  Aid.  131,  Mr.  Justice  Best 
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said:  "Libel  is  a  question  of  law,  and  the  judge  is  the  judge 
of  the  law  in  libel  as  in  all  other  cases;  the  jury  having  the 
power  of  acting  agreeably  to  his  statement  of  the  law  or  not." 
When  we  remember  the  origin  of  this  provision  in  our  consti- 
tution, that  it  was  the  result  of  the  speech  made  by  Lord  Era- 
kine,  in  his  defense  of  the  Dean  of  Asaph  in  1784,  a  speech 
declared  by  Fox  to  be  the  finest  argument  in  the  English  lan- 
guage, and  that  this  speech  prepared  the  way  for  the  adoption 
of  Fox's  libel  bill  in  1792,  it  is  impossible  for  us  to  view  it  as 
having  no  other  or  dififerent  meaning  than  the  other  provisions 
guaranteeing  a  jury  trial.  Does  not  the  usual  construction 
apply  here  as  in  other  cases,  that,  when  foreign  laws  are 
adopted,  and  made  a  part  of  our  code,  the  presumption  is,  that 
we  adopt  also  the  construction  already  given  by  the  foreign 
courts  where  they  had  their  origin?  As  we  have  seen,  the 
English  courts  make  a  broad  distinction  in  prosecutions  for 
criminal  libel  and  all  other  cases  as  to  the  province  of  court 
and  jury.  The  scope  of  this  opinion  forbids  any  further  elab- 
oration of  the  great  principles  upon  which  this  provision  is 
founded.  The  argument  of  Lord  Erskine  on  the  right  of  ju- 
ries in  criminal  libel  is  in  itself  a  complete  history,  and  will 
be  found  reported  in  full  in  21  How.  St.  Tr.  847-1046. 
Viewed  in  the  light  of  the  history  of  the  constitutional  pro- 
vision, and  the  great  contest  for  the  freedom  of  the  press  out 
of  which  it  grew,  and  of  the  construction  given  Fox's  libel 
bill  by  the  English  judges,  did  the  criminal  court  err,  after 
it  had  fully  instructed  the  jury  in  this  cause,  in  further 
instructing  them  that  they  were  themselves  the  judges  of  the 
law  of  libel,  as  well  as  of  the  facts,  and  that  they  were  not 
required  to  accept  the  instructions  given  by  the  court  as 
conclusive  of  the  law  of  criminal  libel?  Is  not  this  in- 
struction, in  substance  and  effect,  just  what  the  constitution 
commands?  and  is  it  not  simply  another  way  of  stating  the 
same  principles  that  were  announced  by  Judge  Fitzgerald  in 
the  Sullivan  case,  supra,  and  Justice  Best  in  Rex  v.  Burdett,  4 
Barn.  &  Aid.  181,  viz.,  that,  while  the  judge  may  assist  and 
inform  them  what  the  law  is, — and  it  is  his  duty  to  do  so,  — still 
they  are,  by  virtue  of  organic  law,  the  final  judges  in  a  prose- 
cution for  criminal  libel?  We  think  so;  and  in  so  doing  we 
conclude  that  the  decision  in  State  v.  ffosmer,  85  Mo.  553,  was 
decided  without  this  constitutional  provision,  and  its  history 
having  been  brought  to  the  attention  of  this  court,  and  inas- 
much as  it  is  of  the  ^ery  gravest  importance  that  the  constitu- 
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tion  itself  should  govern,  we  think  State  v.  Hosmery  85  Mo.  553^ 
should  not  longer  be  followed. 

This  brings  us  to  the  conclusion  that  there  are  no  reversible- 
errors  in  the  record  in  this  cause,  and  the  judgment  of  thet 
criminal  court  is  accordingly  affirmed. 


LiBKL  —  Cbimikai.  —  NBCEsamr  tob  Allboiitq  Malioiotts  PrxBLiOATioir.. 
—  Malicious  intent  is  to  be  inferred  as  a  coaclnsion  of  law  from  the  publi- 
cation of  a  libel,  without  evidence  of  the  truth  of  the  libel  or  its  publication 
for  some  warranted  purpose:  Commonwealth  v.  Blanding,  8  Pick.  304;  15 
Am.  Dec.  214. 

LiBBL  —  Sbndino  Bmyblopb  through  Mail  with  Mattbb  PBnrrBD 
THEBBON .  —  Sending  a  letter  through  the  mail  in  an  envelope  on  which 
were  printed  the  name  of  an  association  and  the  statement  that  it  was  an 
organization  for  the  collection  of  bad  debts  is  a  publication  of  a  libel:  Jiuetze 
V.  Tuteurt,  77  Wis.  236;  20  Am.  St.  Rep.  115,  and  note. 

AoBMOT  —  Principal  when  Liable  for  Criminal  Acts  or  Aqknt.  — 
A  principal  is  criminally  liable  for  the  acts  of  his  agent  when  he  has  par- 
ticipated in  the  acts,  or  has  given  such  assent  or  concurrence  thereto  as  would 
involve  him  morally  in  the  guilt  of  the  act:  Commomoecdth  v.  Nichols,  10  Met, 
259;  43  Am.  Dec.  432,  and  note;  see  extended  note  to  Henry  v.  Heeb,  5  Am. 
St.  Rep.  618,  on  ratificatioa  of  criminal  acts  of  agent  by  principal. 

Libel  —  Province  of  Jurt.  —  The  constitution  of  South  Carolina  pro- 
vides "  that  in  all  iudicttnents  for  libel  the  jury  shall  be  the  judges  of  the  law 
and  the  facts."  Notwithstanding  this  provision,  the  judge  is  to  charge  it  od 
the  law  of  libel,  and  any  error  therein  may  be  reviewed  on  appeal:  State  ▼. 
SyphreU,  27  S.  C.  29;  13  Am.  St  Rep.  616,  and  extended  note. 
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[106  Missouri,  521.] 

Bjeotment,  Equitable  Defense  may  bb  Sbt  up  bt  Answsb  nr.  —  A  d«> 
fendant  in  au  action  of  ejectment  may,  under  the  Missouri  oode,  inter- 
pose  by  answer  an  equitable  defense,  and  his  equities  may  be  tried  and 
determined  directly  in  that  action,  without  having  to  resort  to  an  inde- 
pendent suit  in  equity. 

Appeal,  only  Question  to  bb  Dbtbbmikbd  on,  whbrb  Equitable  Dbfensx 
Sm  UP  in  Ejbotmbnt.  —  In  an  action  of  ejectment,  where  equitable  de- 
fenses are  interposed,  and  a  trial  is  had  by  the  court  without  a  jury,  if 
no  exceptious  to  the  evidence  or  to  the  special  tinding  of  the  court  are- 
saved,  and  no  declarations  of  law  are  asked,  given,  or  refused,  the  only 
question  for  the  supreme  court  to  review  upon  appeal  is,  whether  the  ev- 
idence justified  the  finding  and  judgment. 

Tax  Sale  of  Land,  Owner  Ratifies  by  Accepting  Part  of  Proceeds  of, 
WHEN.  —  Where  an  owner  of  land  sold  for  taxes,  with  knowledge  of  all 
the  facts,  accepts  a  part  of  the  proceeds  of  the  sale,  he  thereby  recognizes 
and  ratifies  its  validity,  and  cannot  afterwards  be  heard  to  question  it. 
Am.  St.  Rkp..  Vol.  XXVII.  —2i 
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T.  J.  Myers,  for  the  appellants. 
Irvin  Gordon,  for  the  respondents. 

Hacpablane,  J.  This  is  a  suit  in  the  usual  form  of  eject* 
ment  to  recover  possession  of  two  forty-acre  tracts  of  land  ia 
Vernon  County.  The  answer  was  a  general  denial,  estoppel, 
and  laches  in  commencing  this  suit. 

In  the  plea  of  estoppel  it  is  alleged,  in  substance,  that  the 
land  in  controversy  was  sold  in  May,  1880,  upon  execution, 
under  a  judgment  of  the  circuit  court  of  Vernon  County 
against  plaintiffs  for  delinquent  taxes,  and  purchased  by  S.  A. 
Wight,  and  that  defendants  are  in  possession,  and  claim  title 
under  mesne  conveyances  from  him;  that  under  the  sheriflF'g 
«ale  there  was  a  surplus  of  $76.81  after  payment  of  taxes, 
interest,  and  costs,  which  plaintiflFs,  being  advised  of  all  the 
facts,  demanded  and  received  from  the  sheriflF,  thus  ratifying 
and  confirming  the  sale;  and  that  defendants,  in  purchasing 
the  lands  from  their  grantors,  relied  upon  the  fact  that  plain- 
tiff had  thus  ratified  the  sale.  Defendants  also  alleged,  in 
substance,  that  plaintiff,  with  knowledge  of  all  the  facts, 
stood  by  for  years  and  saw  defendants  and  their  grantors 
«nter  into  possession  of  the  land  under  said  deed,  and  make 
valuable  and  lasting  improvements  thereon,  without  objection. 
The  reply  was  a  general  denial. 

On  the  trial  defendants  read  in  evidence  the  sheriff's  deed, 
and  plaintiff's  read  the  order  of  publication.  Defendants 
then  offered  evidence  tending  to  prove  the  special  defenses. 
Some  objections  were  made  by  plaintiffs  to  the  validity  of  the 
judgment  sale  and  deed.  The  court  found  for  defendants,  and 
judgment  was  rendered  against  plaintiffs  for  costs,  and  they 
appeal. 

1.  The  question  for  first  consideration  is,  whether  the  plea 
of  estoppel,  if  sustained  by  the  proof,  constituted  a  good  de- 
fense to  the  action  of  ejectment.  It  is  well  settled  in  this 
state,  that  under  our  Code  of  Civil  Procedure  a  defendant,  in 
an  action  of  ejectment,  may,  by  answer,  interpose  an  equitable 
defense,  and  that  his  equities  may  be  tried  and  determined 
directly  in  that  action,  without  having  to  resort  to  an  inde- 
pendent suit  in  equity:  City  of  St.  Louis  v.  SchtUenburg  Lwmr 
her  Co.,  98  Mo.  613;  Schuster  v.  Schuster,  93  Mo.  438;  Allen  t. 
Logan,  96  Mo.  591. 

2.  The  issues  were  tried  by  the  court  without  a  jury,  the 
\finding  was  for  the  defendants,  and  judgment  was  rendered 
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accordingly.  There  having  heen  no  exceptions  to  evidence, 
or  special  finding  by  the  court,  and  no  declarations  of  law 
having  been  asked,  given,  or  refused,  the  ground  upon  which 
the  finding  and  judgment  of  the  circuit  court  rests,  and  the 
view  taken  by  that  court  of  the  facts  before  it,  cannot  be  de- 
termined. There  is  consequently  nothing  in  the  record  for 
this  court  to  review,  except  to  determine  whether  the  evidence 
justified  the  finding  and  judgment:  Cunningham  v.  Snow^  82 
Mo.  593,  and  cases  cited. 

3.  The  next  inquiry  is,  Did  defendants  set  up  such  an  equi- 
table defense  in  this  case  as  would  defeat  recovery?  It  is  a 
well-recognized  principle  of  the  law  of  estoppel  that  "  no  per- 
son will  be  allowed  to  adopt  that  part  of  a  transaction  which 
is  favorable  to  him,  and  reject  the  rest,  to  the  injury  of  those 
from  whom  he  derived  the  benefit":  Austin  v.  Loring,  63  Mo, 
22.  It  is  further  said  by  Wagner,  J.,  in  the  same  case:  "When 
a  sale  of  land  is  made,  no  person  can  be  permitted  to  receive 
both  the  money  and  the  land.  And  it  has  been  held,  in  the 
application  of  this  principle,  that  it  makes  no  difiference 
whether  the  proceedings  under  which  the  sale  occurs  are  void- 
able, or  wholly  void  in  consequence  of  the  want  of  jurisdic- 
tion. In  21  Smith's  Lead.  Cas.,  5th  Am.  ed.,  662,  the  author 
says  that  when  those  who  are  entitled  to  avoid  a  sale  adopt 
and  ratify  it,  by  receiving  the  whole  or  any  part  of  the  pur- 
chase-money, equity  will  preclude  them  from  setting  it  aside 
subsequently,  for  reasons  that  are  too  plain  for  statement": 
Herman  on  Estoppel,  sec.  1069,  p.  1199;  Nanson  v.  Jacob,  93 
Mo.  346;  3  Am.  St.  Rep.  531;  Chase  v.  Williams,  74  Mo.  429. 
The  principle  which  these  cases  illustrate,  and  which  is 
founded  upon  common  honesty  and  good  faith,  is  invoked  in 
this  defense. 

While  the  delinquent  taxes  were  a  lien  and  charge  on  this 
land,  it  was  also  an  obligation  resting  upon  plaintiffs,  person- 
ally, which  good  citizenship  required  them  to  discharge.  This 
they  neglected  to  do.  The  land  was  sold  to  satisfy  this  charge, 
and  the  purchaser  paid  the  price,  and  thus  relieved  plaintiffs 
of  their  personal  obligation.  Afterwards,  as  the  evidence 
showed,  one  of  the  plaintiffs,  acting  for  and  in  the  interest  of 
both,  investigated  the  sale,  discussed  and  considered  the  pro- 
priety of  compromises,  and  finally,  with  full  knowledge  of  all 
the  facts,  accepted  a  part  of  the  proceeds  of  the  sale,  thus  rec- 
ognizing and  ratifying  its  validity.  To  permit  these  plaintiffs 
to  affirm  the  sale,  and  hold  the  proceeds  in  one  hand,  and  to 
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reject  the  sale,  and  take  the  land  with  the  other,  would  be  an 
encouragement  of  bad  faith  which  courts  of  equity  will  not 
allow. 

Being  of  the  opinion  that  the  acceptance  of  the  balance  of 
of  the  purchase  price  from  the  sherifif  constituted  a  ratification 
and  affirmance  of  the  sale,  it  becomes  unnecessary  to  consider 
questions  discussed  regarding  the  validity  of  the  sale  and 
deed,  nor  the  effect  of  the  conduct  of  plaintiffs  in  standing  by 
in  silence  for  years,  while  the  purchasers  were  improving  the 
land.    Judgment  affirmed.    

Ejectment  —  Equttablb  Defenses  in.  —  In  ejectment  nnder  the  code  a 
defendant  may  avail  himself  of  any  equitable  defense:  Prentiss  v.  Brewer,  17 
Wis.  635;  86  Am.  Dec.  730,  and  note.  The  same  rule  exists  under  the  New 
York  code  of  1848:  Crary  v.  Goodman,  12  N.  Y.  506;  64  Am.  Dec.  506,  and 
note.  In  Texas  an  equitable  title  may  be  set  up  as  a  defense  to  an  action  of 
ejectment:  Neill  v.  Keese,  5  Tex.  23;  51  Am.  Dec.  746;  Nichols  v.  Shearon, 
49  Ark.  75.  Equitable  title  cannot  be  shown  in  defense  in  ejectment:  Kirk- 
Patrick  v.  Clark,  132  111.  342;  22  Am.  St.  Bep.  631,  and  note,  with  oasea  main* 
tainiug  that  doctrine  collected. 


State  v.  Eokler. 

[106  Missouri,  585.] 

SsDvonov  xmoBB  Promise  or  Marriaqe  —  Indictment  roR,  when  Sum- 
OIBNT.  —  An  indictment  for  seduction  under  a  promise  of  marriage, 
which  alleges  that  the  defendant  seduced  the  prosecutrix  under  promise 
of  marriage,  is  sufficient  without  alleging  that  she  promised  to  marry 
him. 

SsDUonON  —  BviDENOB  ADMISSIBLE  ON  Trial  FOB.  —  Upon  the  trial  of  an 
indictment  for  seduction  nnder  a  promise  of  marriage,  the  defendant  may 
ask  the  prosecutrix  if  she  had  ever  authorized  any  one  to  accept  money 
to  settle  the  suit. 

Sbdttotion — In  Proseootion  fob,  State  mxtbt  Prove  Qood  Reptttb  of 
Prosecutrix.  —  In  a  prosecution  for  seduction  nnder  a  promise  of  mar* 
riage,  the  state  is  required  to  allege  and  proT*  in  the  first  inatanoe  th« 
good  repute  of  the  prosecutrix. 

George  Robertson,  for  the  appellant. 

John  M.  Wood^  attomey'generalf  for  the  state. 

Thomas,  J.  Defendant  was  found  guilty  of  seduction  tinder 
promise  of  marriage,  in  the  circuit  court  of  Montgomery  County, 
in  October,  1889,  and  sentenced  to  two  years'  imprisonment  in 
the  penitentiary. 


I 
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1.  The  court  committed  no  error  in  overruling  defendant's 
motion  to  quash  the  indictment.  It  charged  that  defendant 
seduced  Ida  Mitchell  "under  promise  of  marriage."  This  was 
suflBcient,  without  averring  that  Ida  Mitchell  promised  also  to 
marry  him:  State  v.  Privim,  98  Mo.  368. 

2.  At  the  close  of  the  evidence  the  defendant  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  of  acquittal, 
which  the  court  refused  to  do,  and  this  is  assigned  for  error. 
Ida  Mitchell,  the  prosecutrix,  testified  that  defendant  promised 
to  marry  her,  and  that  she  had  intercourse  with  him  solely 
because  he  made  the  promise,  upon  which  she  relied.  The 
argument  is,  that  this  testimony  of  hers  shows  a  bargain  and 
sale  of  her  virtue,  and  for  that  reason  the  court  ought  to  have 
declared,  as  a  matter  of  law,  that  defendant  committed  no 
crime  under  the  circumstances  detailed  by  the  girl;  and  State 
V.  Reeves,  97  Mo.  668,  10  Am.  St.  Rep.  349,  is  cited  as  author- 
ity for  that  position.  In  the  first  place,  the  report  shows  that 
the  majority  of  the  court  did  not  indorse  all  that  was  said  in 
that  case.  Two  of  the  judges  are  marked  as  concurring  in  the 
result  only,  while  one  dissented  in  toto,  so  that  the  opinion  as 
an  entirety  had  the  concurrence  of  two  judges  only.  In  the 
second  place,  we  do  not  regard  that  case  as  teaching  the  doc- 
trine contended  for.  It  is  true.  Judge  Sherwood,  who  delivered 
the  opinion,  did  use  very  strong  language  in  condemnation  of 
a  girl  who  would  bargain  her  virtue  in  consideration  of  a  prom- 
ise of  marriage;  but  he  was  discussing  an  instruction  which 
omitted  the  word  "seduce,"  and  the  instruction  was  con- 
demned solely  because  of  such  omission. 

We  do  not  understand  that  the  learned  judge  intended  to 
lay  down  the  doctrine  that  if  a  virtuous  girl  should  be  seduced 
by  reason  of  a  promise  of  marriage  no  crime  would  be  com- 
mitted. His  language,  though  vigorous,  taken  with  its  con- 
text, will  not  bear  the  construction  defendant's  counsel  gives 
it.  Nor  will  the  statute  bear  such  construction.  The  lan- 
guage is,  that  *'  if  any  person  shall,  under  or  by  a  promise  of 
marriage,  seduce  and  debauch  any  unmarried  female  of  good 
repute,"  etc.  What  is  the  plain,  ordinary  meaning  of  the 
words  "under  or  by  a  promise  of  marriage"?  They  evidently 
mean,  by  means,  by  virtue,  by  reason  of  a  promise  of  mar- 
riage. That  is,  the  man  makes  the  promise,  and  then  by 
using  it  as  a  means  he  seduces  and  debauches  the  girl.  How 
can  he  use  it  as  a  means,  unless  he  brings  it  to  bear  on  her 
volition,  by  impressing  his  victim  with  the  conviction  that  he 
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honestly  intends  to  consummate  the  marriage?  Suppose  the 
testimony  of  the  girl  in  this  case  was  reversed,  and  that  she 
had  sworn  that  she  did  not  yield  to  the  lustful  embraces  of 
defendant  relying  in  confidence  upon  the  promise  he  made 
her,  but  that  she  would  have  submitted  herself  to  him  any- 
how, whether  the  promise  of  marriage  had  been  made  or  not, 
will  any  one  contend  for  a  moment  that  defendant  would  have 
been  guilty  of  a  crime?  In  that  case  it  could  not  be  held  that 
he  seduced  and  debauched  her  "  under  or  by  a  promise  of 
marriage." 

To  constitute  the  crime  denounced  by  the  statute  under 
review,  the  female  must  rely  on  the  promise  of  marriage,  and 
submit  her  person  to  the  other  party  because  the  promise  was 
made.  The  promise  must  be  the  inducement  for  her  consent 
to  the  intercourse.  And  this  construction  of  the  statute  has 
the  consent  of  reason,  and  justice  too,  to  support  it.  Granting 
that  both  parties  stand  equal  in  the  momentary  gratification 
of  their  sexual  passions  and  desires,  and  are  equally  anxious 
to  indulge  "  in  the  pleasures  of  sin  for  a  season,"  behold  how 
unequal  they  stand  as  to  the  results!  The  man  takes  but 
slight  risks  of  losing  reputation  in  society;  the  woman  as- 
sumes the  risks  of  becoming  a  social  outcast,  and  of  being 
spurned  from  society.  He  takes  no  risks  of  physical  or  mental 
pain;  she  assumes  the  risks  of  the  pains  of  pregnancy  and 
maternity.  He  takes  no  risks  of  being  marked  for  the  scorn 
and  contempt  of  his  associates;  she  takes  the  risks  of  car- 
rying with  her,  before  and  after  she  becomes  a  mother,  the 
evidences  of  her  shame.  He  takes  no  risks  of  being  encum- 
bered with  the  fruits  of  their  illicit  commerce;  she  takes  the 
risks  of  bringing  into  the  world  a  bastard,  which  will,  besides 
making  her  a  social  outcast,  increase  her  burdens  of  life,  and 
at  the  same  time  operate  to  diminish  her  opportunities  to  gain 
a  livelihood,  and  to  make  another  eligible  matrimonial  alli- 
ance. He  goes  forth  free  from  pain,  from  shame,  from  loss  of 
caste  in  society,  from  encumbrance  in  all  respects;  she,  in 
case  of  pregnancy,  is  abandoned  and  left  a  ruined  and  fallen 
woman,  deeply  impressed  with  a  sense  of  shame,  and  spurned 
by  society.  We  cannot  conceive  of  a  more  pitiable  object  than 
a  girl  who,  deceived  by  the  promise  of  marriage  to  the  man 
she  loves,  yields  her  person  to  his  embraces,  and  then  be 
abandoned  to  her  fate  by  her  seducer,  to  bear  all  the  burdens 
of  her  forlorn  situation  alone. 

These  are  the  burdens  the  woman  must  bear  by  reason  of 
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her  sin,  fully  participated  in  by  the  man.  If  the  defendant^ 
with  intent  to  cheat  and  defraud,  had  obtained  from  Ida^ 
Mitchell  thirty  dollars  in  money  or  property  by  deception  and; 
false  pretense,  he  would  have  been  guilty  of  a  felony.  And  the- 
statute  has  wisely  provided  that  if  he  rob  her  of  the  dearest 
jewel  she  possesses,  by  a  false  promise  of  marriage,  he  shall 
also  be  guilty  of  a  felony.  It  is  no  answer  to  say  she  volun- 
tarily consented;  so  did  he.  She  offered  to  marry  him  it* 
good  faith;  he  promised  to  marry  her  in  bad  faith.  She- 
consented  to  the  illicit  intercourse  confidently  relying  on  the 
defendant's  promise  to  make  her  his  wife,  and  thus  legitimize 
the  possible  fruits  of  such  intercourse.  He  plays  a  false  part. 
He  makes  her  believe  he  intends  to  marry  her  when  he  does- 
not.  He  makes  the  promise,  not  for  the  purpose  of  consum- 
mating the  marriage,  but  for  the  purpose  of  obtaining  her 
consent  to  gratify  his  lusts.  Shall  it  be  said  that  a  man  who 
is  thus  false,  and  by  deception  and  fraud  induces  a  girl  to  do 
that  which  bears  such  bitter  fruit  for  her,  and  then  heartlessly 
deserts  and  abandons  her,  shall  be  adjudged  guilty  of  no 
crime?     We  answer  most  emphatically,  No! 

While  on  this  point,  we  will  take  occasion  so  say,  as  the  case 
will  be  sent  back  for  new  trial  for  error  hereafter  to  be  noticed^ 
that  the  court's  instructions  were  too  favorable  to  defendant. 
In  the  first  place,  the  court  told  the  jury  that  "by  the  term 
'  seduced,'  as  used  in  the  indictment,  is  meant  that  a  virtuous 
woman  has  been  corrupted,  deceived,  and  drawn  aside  from 
the  path  of  virtue  which  she  was  pursuing,  by  such  acts  and 
wiles  as  calculated  to  operate  upon  a  virtuous  female.  The 
term  '  debauch '  means  carnally  known."  If  the  words  "  in 
connection  with  a  promise  of  marriage  "  had  been  inserted  in 
this  instruction  after  the  word  "  wiles,"  it  would  have  been 
faultless.  But  the  court,  by  modifying  an  instruction  prayed 
for  by  defendant,  went  farther,  and  told  the  jury  that  "  if  de- 
fendant promised  the  said  Ida  Mitchell  to  marry  her,  or  that 
he  would  marry  her  by  a  certain  time  if  she  would  permit  himi 
to  have  sexual  intercourse  with  her,  and  she,  on  the  faith  of 
such  promise  alone,  without  being  seduced  as  before  defined, 
did  consent,  and  did  have  such  intercourse  with  defendant,'* 
they  would  acquit  him.     This  is  not  the  law. 

Mr.  Bishop,  in  his  work  on  statutory  crimes,  section  638", 
says:  "  If  the  marriage  promise  was  the  inducement  to  the 
girl  to  yield  to  him,  rendering  it  void  because  founded  on  an 
immoral  consideration,  it  is  still  sufficient  as  foundation  foF 
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this  indictment."  Mr.  Desty  uses  this  emphatic  language  in 
his  American  Criminal  Law,  section  135  a:  "The  promise  of 
marriage  must  be  the  consideration,  and  it  must  be  a  promise 
an  the  nature  of  a  deceit."  In  Kenyan  v.  People,  26  N.  Y.  203, 
84  Am.  Dec.  177,  the  trial  court  charged  the  jury  that  "if  you 
shall  be  fully  satisfied  from  the  evidence  that  the  defendant 
promised  to  marry  the  prosecutrix  if  she  would  have  carnal 
connection  with  him,  and  she,  believing  in  such  promise,  and 
intending  on  her  part  to  accept  such  offer  of  marriage,  did 
have  such  carnal  connection,  it  is  a  sufficient  promise  of  mar- 
riage under  the  statute."  In  speaking  of  this  charge,  the 
court  of  appeals  says:  "  This  seems  to  me  unobjectionable.  It 
is  not  necessary  that  the  promise  should  be  a  valid  and  bind- 
ing one  between  the  parties It  is  enough  that  a  prom- 
ise is  made  which  is  a  consideration  for  or  inducement  to  the 
intercourse."  In  Boyce  v.  People,  55  N.  Y.  644,  the  prosecu- 
trix testified  that  the  promise  of  marriage  was  a  conditional 
one,  that  the  accused  would  marry  her  if  she  would  consent 
to  an  illicit  connection  with  him,  and  that,  relying  on  the 
promise,  she  consented.  Held,  that  this  was  sufficient  to  bring 
the  case  within  the  statute;  citing  Kenyon  v.  People,  26  N.  Y. 
203;  84  Am.  Dec.  177. 

The  supreme  court  of  Indiana,  in  Callahan  v.  State,  63  Ind. 
198,  30  Am.  Rep.  211,  held  that  "a  promise  of  marriage  by 
Cleans  of  which  a  seduction  is  accomplished,  made  by  the  de- 
fendant to  the  prosecutrix  on  condition  that  she  will  consent 
to  the  act  of  sexual  intercourse,  is  a  promise  of  marriage  within 
the  meaning  of  section  15,  2  Revised  Statutes,  1876,  page  431, 
defining  the  crime  of  seduction."  The  cases  from  New  York 
and  Indiana  are  in  point  in  this  case,  for  the  statutes  of  those 
states  as  to  the  promise  of  marriage  are  identical  with  ours. 

These  citations  are  enough  to  show  what  the  general  doc- 
trine is,  and  they  fully  sustain  the  views  we  have  expressed 
herein.  The  question  whether  the  prosecutrix  yielded  her 
person,  relying  on  defendant's  promise  made  at  the  time,  as  the 
inducement  to  the  intercourse,  is  one  of  fact,  and  not  of  law. 
"The  fact  that  the  offer  to  marry  was  made  in  consideration 
that  she  would  consent  to  carnal  connection  may  be  consid- 
>€red  very  properly  by  the  jury  in  determining  the  influences 
that  operated  upon  the  woman  at  the  time.  The  promise  must 
mot  only  be  made,  but  she  must  act  upon  it  in  good  faith,  and 
be  deceived  by  it;  and  whether  she  accepted  the  promise  in 
good  faith,  and  was  deceived  by  it,  is  a  question  for  the  jury. 
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In  the  case  at  bar,  the  trial  court  informed  the  jury  that  if 
defendant  seduced  and  debauched  Ida  Mitchell  under  promise 
of  marriage  he  was  guilty.  This,  with  the  definition  of  the 
words  "seduce"  and  "debauch,"  as  above  noted,  and  with  an 
instruction  that  the  girl  must  be  corroborated  as  to  the  prom- 
ise of  marriage,  properly  defined  the  ofiense.  The  use  of  the 
words  "  seduce  "  and  "  debauch,"  as  they  were  defined,  ob- 
viated the  very  objections  made  to  the  instruction  in  State 
V.  Reeves,  97  Mo.  668,  10  Am.  St.  Rep.  349;  and  the  giving 
of  the  modified  instruction  at  the  instance  of  defendant,  above 
noted,  interjected  an  improper  and  erroneous  element  into  the 
case,  and  should  have  been  refused. 

We  do  not  wish  to  be  understood  as  non-concurring  in  all 
that  has  been  said  by  this  court  in  regard  to  the  meaning  of  the 
word  "  seduce."  We  think  the  interpretation  given  it  is  cor- 
rect. A  woman  finding  herself  pregnant  has  the  most  potent 
motives  to  assert  that  her  condition  was  brought  about  by  a 
promise  of  marriage.  These  are  obvious.  She  must  excuse 
the  act  to  her  family,  friends,  and  society,  and  we  can  readily 
see  how  every  consideration  would  impel  her  to  attribute  it  to 
deception  and  betrayal.  Hence,  her  testimony  ought  always 
to  be  closely  scrutinized. 

3.  The  defendant  asked  the  prosecutrix,  while  on  the  witness- 
stand,  on  cross-examination,  if  she  had  ever  authorized  any 
person  to  accept  money  to  settle  the  case,  or  oflTered  to  take 
money  and  dismiss  it;  and  on  objection  of  the  state,  she  was 
not  required  or  permitted  to  answer.  The  evidence  shows  that 
the  prosecuting  attorney  wrote  defendant  that  Miss  Mitchell 
told  him  to  settle  the  matter  in  any  way  he  saw  fit.  We  think 
the  court  committed  error  in  refusing  to  require  the  prosecutrix 
to  answer  the  question  propounded.  The  evidence  of  the  mar- 
riage, outside  of  the  girl's  testimony,  was  very  meagre  indeed. 
This  promise  was  most  positively  denied  by  defendant.  The  girl 
was  over  twenty  years  of  age  at  the  time  of  the  alleged  seduc- 
tion, and  the  defendant  had  a  right  to  know  what  motives  and 
influences  operated  upon  her  mind  in  the  prosecution  of  the 
case,  in  order  to  know  what  weight  to  give  her  testimony: 
Wharton  on  Evidence,  sees.  547,  566;  State  v.  Downs,  91  Mo. 
19.  This  is  a  close  case,  and  the  exclusion  of  such  evidence 
probably  operated  to  defendant's  prejudice:  State  v.  Thomas, 
78  Mo.  328. 

4.  The  state  is  required  in  a  case  of  this  character  to  allege 
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and  prove,  in  the  first  instance,  the  good  repute  of  the  female: 
State  V.  McCaskey,  104  Mo.  644. 

The  judgment  is  reversed  for  the  errors  hereinbefore  pointed 
out,  and  the  case  remanded  for  new  trial. 

SsDVonoN  TTNCBB  Pbomisb  OF  Marbiaqs,  What  18.  —  SeductioD  by 
me&QS  of  a  promise  to  marry  is  committed  if  the  man  has  carnal  interconrse 
to  which  the  woman's  assent  was  obtained  by  means  of  such  promise:  PiO- 
nam  r.  State,  29  Tex.  App.  454;  25  Am.  St.  Rep.  738,  and  note. 

Skduction  —  Necessity  to  Peove  Good  Charaotbb  of  Pbosecctrix.  — 
Upon  a  trial  for  seduction,  the  usual  presumption  of  chastity  in  a  woman  does 
not  exist:  State  v.  Wenz,  41  Minn.  196.  See  note  to  People  v.  De  Fore,  8  Am. 
St.  Rep.  871;  note  to  State  v.  Carron,  87  Am.  Dec.  407.  The  chastity  of  the 
prosecutrix  in  an  action  for  seduction  is  to  be  presumed  in  the  absenoe  of 
eridsuM  to  th«  contrary:  Munken  t.  State,  87  Ala.  95. 
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[106  MissouBi,  602.] 
Ck>ll8TIT0TI0NAL  LaV.  —  WITNESS  NOT  EXCUSED  FROM  DlSCLOSINQ  NaHBS  OF 

Others  Who  have  been  Gambling,  when.  — The  provision  of  a  state 
constitution,  that  "  no  person  shall  be  compelled  to  testify  against  him« 
■elf  in  a  criminal  case,"  will  not  excuse  a  witness  before  a  grand  jury 
from  disclosing  the  names  of  persons  other  than  himself  who  have  been 
gambling  in  the  county  within  a  year  last  past,  where  a  statute  of  such 
state  provides  that  such  testimony  given  by  one  who  bu  himself  been 
gambling  "shall  in  no  case  be  used  against  him."  The  protection  of 
such  statute  is  co-extensive  with  that  intended  to  be  afforded  by  the  con- 
stitution. 

J.  B.  Harrison  and  T.  J.  Jones,  for  the  petitioner. 

Macfarlane,  J.  This  is  an  application  by  petition  of  J.  L. 
Buskett  for  release  on  writ  of  habeas  corpm  from  the  custody 
of  John  W.  Cooper,  sheriff  of  Phelps  County,  and  from  the 
common  jail  of  said  county,  in  which  he  is  confined. 

The  petition  and  attached  record  show  that  petitioner  was 
summoned  before  the  grand  jury  of  Phelps  County  as  a  witness, 
and  was  asked  if  he  knew  the  names  of  any  parties  or  person 
who  had  been  gambling  with  cards  or  otherwise  in  Phelps 
County  within  the  last  year.  To  this  questioned  he  answered 
Yes.  Petitioner  was  then  asked  who  they  were  other  than 
himself.  This  question  the  witness  refused  to  answer,  giving 
as  a  reason  for  such  refusal  that  the  answer  would  criminate 
himself,  and  "  would  lead  to  the  divulging  of  evidence  that 
would  convict "  him  of  the  misdemeanor.     The  fact  of  the 


Oct.  1891.]  Ex  PARTB   BUSKETT.  37& 

refusal  to  answer  was  duly  communicated  to  the  court.  The 
court  decided  that  the  question  was  proper,  and  that  petitioner 
should  answer,  informing  him  at  the  same  time  that  his  testi- 
mony  should  in  no  case  be  used  against  him.  Still  refusing 
to  answer,  he  was  adjudged  guilty  of  a  contempt,  and  a  fine  of 
twenty-five  dollars  imposed  upon  him.  In  default  of  payment 
of  the  fine,  he  was  ordered  committed  to  the  county  jail  until 
the  fine  should  be  paid.  From  this  confinement  he  asks  to  be 
discharged. 

Petitioner  insists  that  he  was  privileged  to  refuse  to  answer 
the  question  on  the  ground  of  the  protection  guaranteed  him 
by  section  23  of  the  bill  of  rights,  which  provides  that  "  no 
person  shall  be  compelled  to  testify  against  himself  in  a  crim- 
inal cause."  On  the  other  hand,  the  state  contends  that  ample 
protection  was  afforded  petitioner  under  section  3819,  which  is 
as  follows:  "  No  person  shall  be  incapacitated  or  excused  from 
testifying  touching  any  offense  committed  by  another,  against 
any  of  the  provisions  relating  to  gaming,  by  reason  of  his  hav- 
ing betted  or  played  at  any  of  the  prohibited  games  or  gaming 
devices,  but  the  testimony  which  may  be  given  by  such  per- 
son shall  in  no  case  be  used  against  him." 

Petitioner  insists  that  this  statute  infringes  his  rights  un- 
der the  said  section  of  the  constitution,  and  is  therefore  void. 
Waiving  the  inquiry  in  this  case  whether  the  validity  of  the 
judgment  imposing  the  fine  on  petitioner  could  be  inquired 
into  or  impeached  in  this  collateral  proceeding,  and  whether 
an  appeal  or  writ  of  error  would  lie  from  the  judgment,  we  will 
consider  the  real  question  in  the  case. 

Petitioner  claims  that  section  23  of  the  bill  of  rights,  pro- 
viding that  "no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause, "  gives  him  the  absolute  right  to 
refuse  answering  any  question  or  giving  any  testimony  which 
would  either  tend  directly  to  prove  him  guilty  of  a  crime,  or 
would  afford  information,  or  point  out  sources  of  information, 
which  might  lead  to  fastening  a  crime  upon  himself;  that  sec- 
tion 3819  falls  short  of  giving  him  that  full  and  complete  in- 
demnity against  prosecutions  for  crimes,  about  which  he  may 
be  called  to  testify,  and  which  may  be  indirectly  disclosed 
by  the  evidence  given,  and  that  said  section  is,  for  that  reason, 
in  conflict  with  section  23  of  the  bill  of  rights,  and  is  without 
force  or  validity. 

The  common-law  maxim  which  is  thus  incorporated  in  the 
constitution  of  the  state  has  ever  been  estimated  and  held  as 
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one  of  the  most  sacred  personal  rights  gnaranteed  the  citizens 
of  this  country  and  of  England.  It  finds  a  place  in  every 
state  constitution,  as  well  as  in  that  of  the  United  States, 
and  should,  therefore,  receive  such  liberal  construction  as  will 
secure  to  the  citizen  its  full  protection  against  inquisatorial 
oppression.  The  right  thus  secured  would  be  but  an  empty 
mockery  if  its  privileges  could  be  impaired  under  a  pretense 
of  legislative  regulation. 

It  becomes  proper,  then,  briefly  to  inquire  into  the  extent  of 
the  privilege  thus  accorded,  in  the  absence  of  any  statutory 
protection,  and  see  what,  if  any,  rights  are  infringed.  In  P«o 
pie  V.  Kelly,  24  N.  Y.  74,  Denio,  J.,  in  considering  a  like  pro- 
vision of  the  constitution  of  New  York,  says:  "  The  history  of 
England  in  early  periods  furnishes  abundant  instances  of  un- 
justifiable and  cruel  methods  of  extorting  confessions,  and  the 
practice  at  this  day  in  the  criminal  tribunals  of  the  most  pol- 
ished countries  in  continental  Europe  is  to  subject  an  accused 
person  to  a  course  of  interrogatories  which  would  be  quite  re- 
volting to  a  mind  accustomed  only  to  the  more  humane  sys- 
tem of  English  and  American  criminal  law.  It  was  not, 
therefore,  unreasonable  to  guard,  by  constitutional  sanctions, 
against  repetition  of  such  practices  in  this  state;  and  it  is  not 
at  all  improbable  that  the  true  intention  of  the  provisions  in 
question  corresponds  with  the  natural  construction  of  the  lan- 
guage. But  there  is  great  force  in  the  argument  that  consti- 
tutional provisions,  devised  against  governmental  oppressions, 
and  especially  against  such  as  may  be  exercised  under  pretense 
of  judicial  power,  ought  to  be  construed  with  the  utmost  liberal- 
ity, and  to  be  extended  so  as  to  accomplish  the  full  object 
which  the  author  apparently  had  in  view,  so  far  as  it  can  be 
done  consistently  with  any  fair  interpretation  of  the  language 
employed.  The  mandate  that  an  accused  person  should  not 
be  compelled  to  give  evidence  against  himself  would  fail  to 
secure  the  whole  object  intended,  if  a  prosecutor  might  call  an 
accomplice  or  confederate  in  a  criminal  oflense,  and  afterwards 
use  the  evidence  he  might  give  to  procure  a  conviction  on  the 
trial  of  an  indictment  against  him." 

The  question  came  before  this  court  in  a  very  early  day  in 
Ward  V.  State,  2  Mo.  120,  22  Am.  Dec.  449,  in  which  McGirk, 
C  J.,  wrote  the  opinion  of  the  court.  The  facts  in  the  case 
were  similar  to  those  shown  by  this  record.  A  witness  before 
the  grand  jury  was  asked:  "  Do  you  know  of  any  person  or 
persons  having  bet  at  a  faro-table  in  this  county  within  the 
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last  twelve  months  ?  "  To  which  the  witness  answered,  ''  I 
do."  The  witness  was  then  asked  to  tell  what  person  or  per- 
sona have  80  bet  other  than  himself.  The  witness  declined 
answering  this  question,  saying  he  could  not  answer  it  with- 
out implicating  himself.  The  question  before  the  court  was,^ 
whether  the  witness  could  be  required  to  answer.  The  court 
adopted  the  rule  laid  down  by  Chief  Justice  Marshall  in  Burros 
Trial^  245:  "That  it  is  the  province  of  the  court  to  judge 
whether  any  direct  answer  to  the  question  that  may  be  pro- 
posed will  furnish  evidence  against  the  witness.  If  such  an- 
swer may  disclose  a  fact  which  forms  a  necessary  and  essential 
link  in  the  chain  of  testimony,  which  would  be  suflBcient  to 
convict  him  of  any  crime,  he  is  not  bound  to  answer  it  so  as  to 
furnish  matter  for  that  conviction.  In  such  case,  the  witness 
must  himself  judge  what  his  answer  will  be,  and  if  he  say  on 
his  oath  he  cannot  answer  without  accusing  himself,  he  can- 
not be  compelled  to  answer." 

It  is  said  by  the  supreme  court  of  Virginia  {Kendrick  v.  Com-' 
monwealth,  78  Va.  493),  in  speaking  of  a  similar  provision  of 
the  constitution  of  that  state:  "  It  ought  to  be  construed  with 
the  utmost  liberality  consistent  with  the  due  execution  of  the 
laws  and  the  safety  of  society.  But  while  it  is  a  settled  maxim 
of  law  that  no  man  is  bound  to  criminate  himself,  it  is  also  a 
rule  of  law,  and  a  necessity  of  public  justice,  that  every  per- 
son is  compellable  to  bear  testimony  in  the  administration  of 
the  laws  by  the  duly  constituted  courts  of  the  90untry."  This 
court  in  State  v.  Talbott,  IB  Mo.  357,  cites  approvingly  the  rules 
given  by  Greenleaf  in  his  work  on  evidence  (vol.  1,  sec.  451): 
"Where  the  answer  will  have  a  tendency  to  expose  the  witness 
to  a  penal  liability,  or  to  any  kind  of  punishment,  or  to  a  crim- 
inal charge,  the  witness  is  not  bound  to  answer." 

It  will  be  seen  by  these  decisions  that  the  protection  given 
the  witness  under  the  constitution  has  not  been  construed 
literally,  and  confined  to  an  exemption  from  testifying  in  a 
criminal  proceeding  in  which  he  himself  is  prosecuted,  but  has 
been  extended  to  protect  him  in  all  cases  in  which  his  evidence 
would  prove  "a  necessary  and  essential  link  in  a  chain  of 
testimony  which  would  be  sufficient  to  convict  him  of  crime." 

The  question  then  arises.  Does  the  statute  afford  the  witness 
protection  and  immunity  equal  to  that  afforded  him  under 
the  constitution?  If  it  does  so,  then  section  3819  does  not  de- 
prive petitioner  of  any  constitutional  right  or  privilege,  and  is 
valid.     There  can  be  no  doubt  that  the  language  of  the  statute 


382  Ex  PARTE  BusKETT.  [MissouH, 

granting  protection,  that  "the  testimony  which  may  be  given 
by  such  person  shall  in  no  case  be  used  against  him,"  is  as 
broad  as  the  constitutional  privilege,  "that  no  person  shall  be 
compelled  to  testify  against  himself  in  a  criminal  cause."  It 
might,  therefore,  be  sufficient  to  hold,  as  was  done  by  Brown,  J., 
in  United  States  v.  McCarthy,  18  Fed.  Rep.  89:  "The  reason 
of  the  former  rule  exempting  witnesses  from  giving  compul- 
sory testimony  against  themselves  was,  that  their  testimony 
might  be  used  to  convict  them.  The  statute  above  quoted,  in 
preventing  all  possible  use  of  testimony  thus  given,  does  away 
with  the  reason  of  the  rule;  and  there  is,  therefore,  no  longer 
any  ground  for  its  application."  But  in  this  case,  what  fact 
could  have  been  disclosed  by  petitioner  in  his  testimony  which 
could  have  been  used  as  a  link  in  a  chain  of  evidence  upon 
which  he  might  have  been  convicted  of  a  criminal  offense, 
against  the  use  of  which,  in  a  trial  against  himself,  he  was 
not  given  as  full  protection  as  the  constitution  afforded  him  7 
He  was  fully  protected  against  the  use  of  any  admissions  or 
declarations  he  may  have  made  against  himself.  Suppose  he 
had  answered  that  he  had  seen  A  and  B  gambling  with  cards. 
What  fact  would  have  been  disclosed  that  could  have  "formed 
a  link  in  a  chain  of  evidence"  against  himself?  To  look  on 
at  others  gaming  is  not  a  criminal  offense  subjecting  the  ob- 
server to  prosecution. 

It  is  insisted,  however,  and  this  is  the  main  ground  of 
contention,  that  facts  might  be  disclosed  which  would  afford 
facilities  for  fastening  the  guilt  upon  the  witness.  Thus  it  is 
contended,  if  witness  should  have  answered  that  he  had  seen 
A  and  B  gaming,  then  they  could  be  called  as  witnesses  to 
prove  that  petitioner  was  at  the  same  time  engaged  in  gam- 
ing. It  will  be  seen  that  this  illustration  assumes  a  case  out- 
side the  protection  of  the  constitution  itself  as  most  liberally 
interpreted.  The  court  in  tke  case  of  People  v.  Kelly,  24  N.  Y. 
74,  speaking  on  this  possibility,  says:  "  But  neither  the  law 
nor  the  constitution  is  so  sedulous  to  screen  the  guilty  as  the 
argument  supposes.  If  a  man  cannot  give  evidence  upon  the 
trial  of  another  person  without  disclosing  circumstances  which 
will  make  his  own  guilt  apparent,  or  at  least  capable  of  proof, 
though  his  account  of  the  transactions  should  never  be  used 
as  evidence,  it  is  the  misfortune  of  his  condition,  and  not  any 
want  of  humanity  in  the  law." 

Referring  again  to  the  opinion  of  McGirk,  C.  J.,  in  case  of 
Ward  V.  State,  2  Mo.  120,  22  Am.  Dec.  449,  his  concluding  ob- 
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servations  meet  directly  the  point  here  urged:  "But  in  this 
case  it  is  said,  if  the  witness  is  bound  to  tell  who  bet  at  the 
game,  without  naming  himself,  then  those  persons  who  are 
named  will  be  examined  as  to  the  fact  whether  he  bet;  and  if 
the  witness  is  not  compelled  to  name  who  did  bet,  then  they 
will  remain  unknown  to  the  grand  jury,  and  cannot  be  exam- 
ined whether  the  witness  bet.  I  understand  this  doctrine  to 
be  grounded  more  on  the  fear  of  retaliation  than  on  any  sound 
principle  of  law.  Will  the  law  permit  a  man  to  keep  offenses 
and  offenders  a  secret,  lest  the  offenders  should  in  their  turn 
give  evidence  against  him?  "  We  think  the  protection  of  the 
statute  co-extensive  with  that  intended  to  be  afforded  by  the 
constitution.  We  are  supported  in  this  conclusion  by  the  fol- 
lowing cases  and  others,  cited  in  32  Cent.  Law  Jour.  368,  con- 
struing like  statutes:  State  v.  Quarlea,  13  Ark.  307;  Kneeland 
▼.  State,  62  Ga.  397;  WilhinB  v.  Mcdone,  14  Ind.  163;  In  re 
Counselman,  44  Fed.  Rep.  268. 
Ordered  that  petitioner  be  remanded  to  enstody. 


WmrxasBS — Whbx  Pebsoital  Priyilsob  doks  iror  ExraiiD.  —  When 
two  persons  are  engaged  in  the  common  criminal  enterprise  of  uttering  and 
pablishing  oonnterfeit  bills,  one  of  them  may  be  questioned  touching  the 
part  taken  by  the  other  in  the  passing  or  redemption  of  the  bills:  May  v. 
State,  14  Ohio  St.  461;  46  Am.  Deo.  648.  A  horse-race  is  a  game  within  the 
meaning  of  the  Indiana  statute  compelling  parties  concerned  in  the  transao* 
tion  to  testify  against  <nm  indiot«d  for  gamingt  Oktuum  t.  Statt,  8  Blackl 
SS2;  44  Am.  Dea  77L 


CASES 

SUPREME    COURT 

NEBRASKA. 


Habtpoed  Fieb   Insurance  Company  v.  Metbe. 

[80  Nbbbaska,  13ft.] 

/VDQHBirrs  —  Suit  to  Esjois.  —  Ta  an  action  to  enjoin  a  judgment  upon 
the  ground  that  it  was  rendered  through  a  breach  of  duty  by  an  attor- 
ney, and  that  the  plaintiff  has  a  full  and  complete  defense,  the  facts 
constituting  such  defense  must  be  pleaded,  and  must  be  sufficient  to 
show  that  the  judgment  is  unjust. 

JuDOMBNTS  —  Injunction  aoainst.  —  A  judgment  will  not  be  enjoined  un- 
less it  appears  to  be  inequitable  aa  between  the  parties,  no  matter  how 
irregular  were  the  proceedings  under  which  it  was  rendered. 

/.  R.  Webster^  E.  P.  Holmes,  and  8.  P.  Vanatta,  for  the  appel- 
lant. 

J.  B.  Strode  and  Byron  Clark,  for  the  appellees. 

Maxwbll,  J.  This  is  an  action  to  enjoin  a  judgment  ren- 
dered in  the  district  court  of  Cass  County.  It  appears  from 
the  record  that  in  1883  one  William  R,  Carter  was  engaged  in 
the  mercantile  business  in  Cass,  and  had  his  stock  insured 
in  the  Hartford  company  for  the  sum  of  $650;  that  daring  the 
spring  of  that  year,  and  while  said  policy  was  in  full  force,  the 
goods  were  greatly  injured  or  destroyed  by  fire;  that  the  firm  of 
Cook,  Phillips,  and  Wells  had  a  chattel  mortgage  on  said  stock 
for  the  sum  of  $223,  and  after  the  loss  they  filed  a  petition  in 
equity  enjoining  the  plaintiff  from  adjusting  the  loss  and  pay- 
ing the  same  to  Carter  or  the  defendants,  and  praying  in  effect 
that  a  sufficient  amount  of  the  insurance  be  assigned  to  them 
to  satisfy  their  claim.  The  defendants  employed  a  firm  of 
attorneys  to  defend  their  rights  in  the  premises,  and  the  plain- 
tiff employed  the  senior  member  of  said  firm  to  protect  its 
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rights.  The  attorneys  named  procured  a  dissolution  of  the 
temporary  injunction,  and  on  the  trial  of  the  main  issue' 
amended  the  defendants'  answer,  which  was  in  the  nature  of 
a  cross-bill,  by  adding  "  and  thereupon,  as  by  said  policy  of 
insurance  required,  within  the  time  file  fully  verified  proofs- 
of  his  loss,  amounting  to  about  $650,  with  their  agent,  D.  H. 
Wheeler,  and  that  he  complied  in  all  respects  with  the  con- 
ditions  of  said  policy  of  insurance,"  and  also  amended  the 
prayer,  and  in  the  answer  to  the  petition  for  the  injunctioa- 
took  judgment  against  the  plaintiff  and  in  favor  of  the  defend- 
ant, as  assignee  of  the  policy,  for  the  sum  of  $300.  This  is 
the  judgment  which  is  now  sought  to  be  enjoined.  The 
ground  upon  which  this  relief  is  sought,  as  set  forth  in  the 
petition,  are  as  follows:  — 

"  Plaintiff  further  avers  that  it  had  a  full  and  complete  de- 
fense to  said  action  as  against  said  policy  of  insurance,  and 
was  under  no  obligations  to  repay  the  same;  that  the  said 
Carter  had  obtained  said  policy  by  fraud  and  misrepresenta- 
tions, and  that  said  loss  was  not  a  bona  fide  loss,  of  all  which 
facts  they  informed  their  said  attorneys  (giving  names)  and 
instructed  and  directed  them  to  plead  and  so  make  appear- 
ance in  said  cause;  that  said  Carter  failed  to  furnish  to  said 
company  proper  proofs  of  said  loss,  as  required  by  the  rules  of 
said  company,  and  by  the  terms  and  conditions  of  said  policy 
of  insurance;  that  said  insurance  company  was  fully  prepared 
to  successfully  defend  said  claim  of  said  Carter  of  said  loss, 
and  fully  intended  to  do  so,  and  so  instructed  their  said  attor- 
neys." 

It  will  be  observed  that  there  is  no  statement  of  facts  show- 
ing the  nature  of  the  defense  of  the  plaintiff  against  the  pay- 
ment of  the  loss.  This  was  necessary  in  order  to  entitle  the 
plaintiff  to  relief.  Where  a  court  of  equity  proceeds  to  set 
aside  a  judgment  at  law,  it  proceeds  upon  equitable  considera- 
tions only.  If  the  judgment  rendered  is  not  inequitable  as 
between  the  parties,  no  matter  how  irregular  the  proceedings 
may  be,  a  court  of  equity  will  not  interfere:  10  Am.  &  Eng. 
Ency.  of  Law,  898. 

It  must  appear  that  on  a  re-examination  and  retrial  of  the 
cause  the  result  would  probably  be  different:  3  Pomeroy's  Eq. 
Jnr.,  sec.  1364;  Bradley  v.  Richardson,  23  Vt.  720;  Tomkins  v. 
Tomkins,  11  N.  J.  Eq.  512,  514;  Reeves  v.  Cooper,  12  N.  J.  Eq. 
223;  Dawson  v.  Me-^rhants^  etc.  Bank,  30  Ga.  664;  Saunders  v. 
Albritton,  37  Ala.  716;   Way  v.  Lamb,  15  Iowa,  79,  83;  Stokes 
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■V.  Knarr,  11  Wis.  389;  Payne  v.  Dudley,  1  Wash.  (Va.)  196; 
■Sauerv.  Kansas,  69  Mo.  46;  Lemon  v.  Sweeney,  6  111.  App.  507. 

Neither  the  statement  of  facts  in  the  petition  nor  the  proof 
is  sufficient  to  show  that  the  judgment  is  unjust,  or  that  the 
plaintiflF  had  any  defense  to  the  action.  So  in  regard  to  the 
proofs  of  loss.  It  is  not  stated  wherein  they  are  defective,  nor 
that  the  plaintiff  has  not  waived  the  defect. 

There  is  testimony  in  the  record  tending  to  show  that  the 
plaintiff  had  no  defense  to  the  action,  and  simply  employed 
attorneys  to  secure  a  dissolution  of  the  injunction,  and  that 
rthe  contest  was  really  between  creditors  of  Carter.  These  were 
•disputed  questions  of  fact,  which  were  submitted  to  the  trial 
'^sourt,  and  the  evidence  being  nearly  equally  balanced,  the 
Judgment  must  be  sustained. 

We  desire  to  say,  however,  that  if  the  plaintiff  had  a  defense 
to  the  action  on  the  policy,  the  attorneys  for  the  defendant, 
nor  either  of  them,  could  consistently  appear  for  the  plaintiff 
and  should  not  have  done  so;  but  in  the  condition  of  the  rec- 
ord this  fact  cannot  be  determined. 

The  judgment  of  the  district  court  is  affirmed. 


JuDOMBNT  —  Injunction  to  Restrain  —  When  will  Issue.  —  Courts  of 
•«qu'ty  do  nat  interfere  to  correct  errors  of  law,  but  they  will  interpose  upon 
equitable  grounds  to  do  justice  when,  from  their  organization  or  otherwise, 
the  common-law  tribunals  are  incapable  of  rendering  it:  Oregory  v.  Ford,  14 
Cal.  138;  73  Am.  Dec.  639,  and  note.  Equity  will  enjoin  the  enforcement  of 
a  judgment  if  any  fact  exists  which  clearly  shows  it  to  be  against  conscience 
to  execute  it,  and  of  which  the  injured  party  could  not  have  availed  himself 
in  the  original  action:  Hibbard  v.  Eastman,  47  N.  H.  507;  93  Am.  Dec.  467, 
and  note;  PoUoekr.  Oilbert,  16  Ga.  398;  60  Am.  Dec.  732,  and  note.  A  court 
-of  equity  will  restrain  the  enforcement  of  a  judgment  where  the  defendant 
liad  a  good  defense  and  was  unable  to  present  it:  Rice  T.  Tobias,  89  Ala.  214; 
Sallow  T.  Wichita  County,  74  Tez.  339;  Boaenberger  r.  Bowm,  84  Va.  660; 
Proctor  r.  PettiU,  26  Neb.  96. 
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Yalley  Eailroad  Company. 

1 30  Nebraska,  142.] 

DxxDS  —  Evidence  to  Show  Purpose  of.  —  Although  the  execution  of  a 
deed  merges  all  prior  conversatioas  and  statements  of  the  parties,  yet 
the  purpose  for  which  it  was  made  may  afterwards  be  shown  by  parol 
evidence. 

Deeds  —  Right  or  Wat  —  Evidence  to  Show  Purpose  of.  —  Where  a 
railroad  company  obtains  a  deed  to  a  right  of  way,  under  representations 
that  it  is  designed  for  the  main  line,  and  not  for  aide-tracks,  and  it  i 
afterwards  used  for  side-track  purposes,  parol  evidence  is  admissible  to 
show  the  purpose  for  which  the  deed  was  executed. 

Deeds  —  Right  of  Way  —  Special  Damages  —  Injunction.  —  Where  a 
railroad  company  has  obtained  a  deed  to  a  right  of  way  under  represen- 
tations that  it  is  to  be  used  for  main-line  purposes  alone,  and  it  is  after- 
wards used  for  side-tracks,  such  use  will  not  be  enjoined.  The  grantor 
is,  however,  entitled  to  re«over  damages  for  the  injury  sustained  in  ex- 
cess of  those  which  arise  from  the  proper  use  of  the  principal  line  of  the 
road. 

F,  B.  Donisthorpe  and  Robert  Ryan,  for  the  appellants. 

John  B.  Hawley  and  J.  Jensen,  for  the  appellee. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiffs 
against  the  defendant  to  abate  certain  stock-yards  near  their 
residence  as  a  nuisance,  and  to  enjoin  the  defendant  from 
using  certain  side-tracks  near  their  residence  for  the  same 
cause;  or,  in  case  an  injunction  would  not  be  granted,  then  to 
recover  damages. 

On  the  trial  of  the  cause  the  court  below  granted  an  in- 
junction in  effect  abating  the  stock-yards,  but  found  for  the 
defendant  as  to  the  side-tracks,  and  rendered  judgment  ac- 
cordingly. Other  matters  were  presented  to  the  court  below 
which  do  not  seem  to  be  involved  in  the  issues  before  us,  and 
therefore  will  not  be  considered.  No  appeal  has  been  taken 
from  the  judgment  abating  the  stock-yards,  so  that  the  only 
question  presented  for  consideration  is  the  correctness  of  the 
judgment  as  to  the  right  of  way. 

It  appears  from  the  record  that  in  the  spring  of  1887,  the 
defendant  was  anxious  to  extend  its  road  to  Geneva  and  be- 
yond, and  after  various  conferences  with  the  citizens  of  Geneva, 
they  entered  into  a  written  guaranty  that  the  right  of  way, 
from  "  the  east  line  of  the  northeast  quarter  of  section  36,  town- 
ship 7  north,  of  range  3  west,  of  the  sixth  principal  meridian, 
and  for  station-grounds  at  Geneva  certain  lots  and  alleys,  and 
a  portion  of  Lincoln  Street  in  said  Geneva,"  should  not  cost  to 
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exceed  thirteen  thousand  five  hundred  dollars;  that  one  Stan- 
ley was  the  right  of  way  agent  of  the  defendant,  and  he  ex- 
hibited to  the  plaintifiFs  a  map  purporting  to  show  the  line  of 
the  road  through  the  town  of  Geneva  and  across  their  lots. 
He  stated  in  effect  that  the  side-tracks  would  not  extend  to 
the  plaintiff's  place,  and  evidently  relying  upon  this  assurance, 
the  citizens  of  the  town  made  similar  statements.  The  B.  &  M. 
R.  R.  runs  south  through  the  tier  of  blocks  next  west  of  the 
plaintiff's  residence,  the  side-tracks,  however,  being  some  dis- 
tance away.  The  testimony  shows  that  the  wife  of  F.  B.  Don- 
isthorpe,  one  of  the  plaintiffs,  stated  that  if  she  could  be 
assured  that  the  side-tracks  of  the  defendant  would  also  be 
placed  away  from  near  their  residence,  she  would  execute  the 
deed  as  desired.  Upon  securing  such  assurance,  she  there- 
upon with  her  husband  executed  a  deed  as  follows:  — 

"This  indenture,  made  this  eighth  day  of  April,  A.  D.  1887, 
between  Frederick  B.  Donisthorpe  and  Laura  V.  Donisthorpe 
(his  wife),  in  her  own  right,  of  the  county  of  Fillmore,  in  the 
state  of  Nebraska,  party  of  the  first  part,  and  the  Fremont, 
Elkhorn,  and  Missouri  Valley  Railroad  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Nebraska,  party 
of  the  second  part,  witnesseth:  — 

"That  whereas,  the  said  Fremont,  Elkhorn,  and  Missouri 
Valley  Railroad  Company,  party  of  the  second  part,  is  now 
constructing  a  railroad,  which  said  railroad  is  to  pass  through 
the  county  of  Fillmore,  in  said  state  of  Nebraska,  and  the 
said  party  of  the  first  part,  being  desirous  of  the  construction 
of  said  railroad,  and  to  aid  the  same  by  the  grant  herein  made, 
in  consideration  of  the  premises,  and  the  sum  of  $750  to  them 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
have  given,  granted,  bargained,  sold,  conveyed,  and  confirmed, 
and  by  these  presents  do  give,  grant,  bargain,  sell,  convey, 
and  confirm,  to  the  said  party  of  the  second  part,  and  to  its 
successors  and  assigns  forever,  for  the  purpose  of  constructing 
a  railroad  thereon,  and  for  all  uses  and  purposes  connected 
with  the  construction  and  use  of  said  railroad,  a  strip  of  land 
fifty  feet  in  width,  being  fifty  feet  in  width  on  west  side  of  the 
center  line  of  said  railroad  where  the  same  has  been  definitely 
located  over  and  across  lots  15, 16,  and  17,  in  W.  J.  Tate's  first 
addition  to  the  vijlage  of  Geneva,  Fillmore  County,  Nebraska, 
of  the  sixth  P.  M.;  and  the  said  party  of  the  first  part,  for  the 
consideration  aforesaid,  do  hereby  release  and  discharge  the 
said  party  of  the  second  part,  its  successors  and  assigns,  from 
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all  costs,  expenses,  and  damages  which  the  said  party  of  the 
first  part  has  now  sustained,  or  shall  at  any  time  hereafter 
sustain,  in  any  way,  by  reason  of  the  construction,  building,  or 
use  of  the  said  railroad;  to  have,  hold,  and  enjoy  the  lands 
above  conveyed,  with  the  appurtenances  and  privileges  thereto 
pertaining,  and  the  right  to  use  the  said  land  and  material  of 
whatsoever  kind  within  the  limits  of  the  said  fifty  feet  above 
conveyed,  unto  the  said  party  of  the  second  part,  the  Fremont, 
Elkhorn,  and  Missouri  Valley  Railroad  Company,  and  to  its 
successors  and  assigns  forever,  for  any  and  all  uses  and  pur- 
poses connected  with  the  construction,  preservation,  occupa- 
tion, and  enjoyment  of  said  railroad;  provided,  that  if  said 
railroad  shall  not  be  located  and  graded  within  ten  years  from 
the  date  hereof,  or  if,  at  any  time  after  said  railroad  shall  have 
been  constructed,  the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  shall  abandon  said  road,  or  the  route  thereof 
shall  be  changed  so  as  not  to  be  continued  over  said  premises, 
the  land  hereby  conveyed^  and  all  rights  in  and  to  the  same, 
shall  revert  to  the  said  party  of  the  first  part,  their  heirs  and 
assigns. 

"  And  the  said  party  of  the  first  part  do  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part,  its  succes- 
sors, and  assigns,  that  they  are  the  true,  lawful,  and  rightful 
owners  of  all  and  singular  the  above  granted  and  described 
premises,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, and  are  now  lawfully  seised  and  possessed  of  the 
same  as  a  good,  perfect,  and  ablsolute  estate  of  inheritance  in 
fee-simple;  and  that  the  same  or  any  part  thereof  at  the  time 
of  signing  and  delivery  of  these  presents  are  not  in  any  man- 
ner encumbered;  and  also  that  the  said  party  of  the  first  part 
and  their  heirs  will  and  shall  warrant  and  forever  defend  all 
and  singular  the  lands  and  premises  hereby  conveyed  unto  the 
said  Fremont,  Elkhorn,  and  Missouri  Valley  Railroad  Com- 
pany, the  said  party  of  the  second  part,  its  successors  and 
assigns  forever,  against  the  lawful  claims  and  demands  of  all 
and  every  person  and  persons,  free  and  discharged  of  and  from 
all  manner  of  encumbrances  whatsoever. 

*'  In  testimony  whereof,  the  said  party  of  the  first  part  have 
hereunto  set  their  hand  the  day  and  year  first  written  above. 

"F.  B.  DONISTHORPE, 

"  Laura  V.  Donisthobpb. 
**  Signed  and  delivered  in  presence  of 
*Jno.  D.  Carson." 
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Upon  the  construction  of  the  line,  three  side-tracks  were 
built  by  the  defendant,  which  extend  beyond  the  plaintiff's 
residence,  and  such  residence,  being  so  near  the  side-tracks,  is 
greatly  affected  by  the  switching  of  cars  thereon.  As  there 
must  be  a  new  trial  to  ascertain  the  amount  of  damages  which 
the  plaintiff  has  sustained,  and  as  no  question  is  involved  as 
to  the  rule  for  estimating  the  damages,  we  will  not  discuss 
that  branch  of  the  case. 

The  attorneys  for  the  defendant  insist  that  the  deed  merged 
all  prior  conversations  and  statements  of  the  parties,  and  there- 
fore the  plaintiffs  cannot  now  complain,  as  there  is  no  reserva- 
tion in  the  deed.  This  is  true,  but  notwithstanding  the  rule, 
the  purpose  for  which  the  deed  was  made  may  be  shown:  Col- 
Ungwood  v.  Merchants*  Bank,  15  Neb.  121.  This  rule  is  constantly 
applied  where  an  absolute  conveyance  is  made  as  security  for 
a  debt.  In  such  and  like  cases  the  entire  transaction  may  be 
shown  in  order  to  determine  the  effect  of  the  conveyance.  So 
in  the  case  at  bar.  Here  the  professed  purpose  of  the  agent 
was  to  obtain  a  conveyance  of  the  right  of  way  for  the  line  of 
the  road,  —  not  for  depot-grounds  and  side-tracks.  It  is  well 
known,  too,  that  the  grounds  required  for  a  station  and  the 
consequent  side-tracks  are  usually  much  wider  than  along  the 
line  of  the  road  away  from  the  station.  This,  however,  is  a 
mere  circumstance,  which  to  have  any  weight  must  be  sup- 
ported by  other  circumstances  showing  that  the  company 
usually  required  more  than  one  hundred  feet  in  width  for  side- 
tracks at  its  stations.  While  every  reasonable  facility  should 
be  given  a  railway  company  organized  under  the  laws  of  the 
state  to  acquire  the  right  of  way,  and  to  construct  its  road,  yet 
the  land  and  lot  owners  over  which  its  line  is  located  have 
rights  in  the  premises  which  must  be  considered  and  protected, 
and  the  damages  which  they  each  sustain  by  reason  of  the 
location,  proper  construction,  and  careful  operation  of  the  road 
must  be  paid  or  deposited  with  the  county  judge.  Justice 
and  fair  dealing  require  that  a  fair  compensation  be  paid,  and 
that  there  shall  be  no  secret  reserve  in  favor  of  the  party  ac- 
quiring the  right  of  way.  The  side-tracks  having  been  con- 
structed, an  injunction  will  not  be  granted,  but  the  plaintiffs 
will  be  entitled  to  recover  damages  for  the  injury  sustained  in 
excess  of  those  which  arise  from  the  proper  use  of  the  principal 
line  of  the  road. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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Deeds  —  Admissibility  of  Parol  Evidence  to  Show  Warranty  Odt- 
SIDE  OF:  See  extended  note  to  Cfreen  v.  Batson,  6  Am.  St.  Rep.  199-201. 
Parol  evidence  is  not  admissible  to  show  that  the  terms  upon  which  a  deed 
was  executed  were  totally  different  from  those  expressed  in  the  deed:  Adam*- 
V.  Hudson  County  Bank,  10  N.  J.  Eq.  535;  64  Am.  Dec.  469,  and  note;  Wor- 
rail  V.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330;  Skinner  v.  Hendrick,  1  Eoot^. 
253;  1  Am.  Dec.  43,  and  note. 


HaWKB    V,    EUYART. 

[30  NSBBASKA,  149.] 

Wills  —  Oodioil  as  Republication.  —  Where  a  codicil  to  a  will  is  so  exe- 
cuted as  to  operate  a  republication  of  the  will,  both  will  be  read  and  con-^ 
strued  together  as  one  entire  instrument,  and  the  will  will  be  considered^ 
as  of  the  date  of  the  codicil. 

Wills  —  Devise  upon  Condition  that  Dbvisbb  shall  Reform.  —  A  condi- 
tion attached  to  a  devise  in  a  will,  providing  that  the  devisee  named 
shall  only  take  thereunder,  if,  at  the  expiration  of  ten  years  from  the 
death  of  the  testator,  the  devisee  shall  have  become,  in  the  judgment  of 
the  executors  of  the  will,  permanently  and  thoroughly  reformed  of  intem- 
perate habits,  immoral  consortings  and  associations,  and  should  then  b» 
living  with  evident  promise  to  continue  to  live  virtuous  and  temperate 
for  the  remainder  of  his  life,  is  valid  and  binding  on  the  executors  and 
on  the  devisee,  and  will  be  upheld. 

Wills  —  Devise  to  Destroy  Marriage  —  Public  Policy. — A  conditioa 
attached  to  a  devise  by  a  father  to  his  son,  that  the  devisee  shall  be  en- 
titled to  take  under  the  will  only  when  the  executors  thereof  are  satisfied 
that  he  has  permanently  freed  himself  of  all  influences,  connections,  asso- 
ciations, cohabitations,  and  relations,  of  every  name,  character,  and  de- 
scription, with  a  certain  woman  named,  to  whom  he  was  married  at  the^ 
time  of  the  execution  of  the  will,  is  void,  as  being  against  public  policy,, 
and  in  restraint  of  the  marriage  relation  and  its  continuance,  and  the  de- 
vise is  operative  to  the  same  extent  as  though  such  condition  had  not- 
been  written  in  the  will. 

John  C.  Watson,  Frank  P.  Ireland,  and  L.  W.  Billingsleyt 
for  the  appellant. 

M.  L.  Hayward,  for  the  appellee. 

Cobb,  C.  J,  The  appellant  alleged  in  his  petition  to  th« 
county  court  of  Otoe  County  that  he  was  the  son  and  heir  at 
law  of  Robert  Hawke,  late  of  said  county,  deceased,  whose  last 
will  was  oflFered  for  probate  by  Logan  Euyart  and  George  W. 
Hawke,  executors  named  therein,  aind  that  he  appeared  and 
objected  to  the  probate  of  said  will,  for  the  reasons, —  1.  That 
no  citation  of  notice  was  issued  or  served  upon  him;  2.  That 
the  paper  purporting  to  be  the  last  will  and  testament  of 
deceased  vvas  not  his  will,  but  was  obtained  and  procured  bj^ 
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•circumvention  and  by  ruse  on  the  part  of  Logan  Euyart,  one 
of  the  executors;  that  the  will  is  void  so  far  as  appellant  is 
concerned,  as  in  absolute  restraint  of  marriage  and  against 
public  policy,  and  that  deceased  was  not,  at  the  time  of  mak- 
ing it,  of  sufficient  testamentary  capacity  to  make  a  will,  and 
that  the  contingency  upon  which  its  bequest  to  appellant  was 
to  take  effect  was  too  remote. 

The  appellant  asked  that  if  the  will  be  admitted  to  probate, 
the  estate  depending  upon  the  marriage  condition  of  appellant 
be  ordered  to  immediately  take  effect,  absolved  from  the  con- 
dition imposed,  and  that  he  be  entitled  to  the  property  willed 
■to  him. 

Notice  having  been  given  by  publication  of  the  motion  to 
admit  the  will  to  probate,  there  was  a  hearing  in  the  county 
court  on  June  20,  1887.  Nathaniel  Adams  and  Willian  F.  N. 
Houser  were  sworn  and  examined  as  witnesses  to  the  will,  and 
the  court  found  that  the  will  and  the  several  codicils  thereto 
were  duly  executed  by  Robert  Hawke,  who  was,  at  the  time 
-of  executing  the  same,  of  full  age,  of  sound  mind  and  memory, 
and  not  under  restraint  or  under  influence  of  any  kind,  and 
was  competent  in  all  respects  to  devise  real  and  personal 
estate;  that  said  instrument  is  the  last  will  and  testament  of 
said  deceased,  and  ought  to  be  allowed  as  such,  and  that  the 
persons  therein  named  as  executors  are  appointed  as  such 
upon  giving  bond  in  the  sum  of  thirty  thousand  dollars,  with 
sufficient  sureties,  in  accordance  with  the  statute. 

To  all  of  which  the  appellant  objected,  and  took  his  appeal 
to  the  district  court. 

There  was  a  stipulation  by  the  parties,  proponents  and  con- 
testant, that  the  appeal  should  apply  and  extend  only  to  the 
matter  of  the  bequest  to  William  Hawke,  and  should  not  in 
any  way  affect  the  other  devisees  and  legatees  of  the  estate, 
the  contestant  asking  no  greater  amount  than  is  given  him  in 
the  will,  and  he  appeals  only  from  the  conditions  and  restric- 
tions attached  to  such  bequest. 

There  was  a  trial  in  the  district  court,  July  10,  1888,  in 
■which  the  proceedings  of  the  county  court  were  affirmed,  and 
the  petition  of  the  appellant  was  dismissed,  to  which  excep- 
tions were  taken,  and  the  appeal  brought  into  this  court. 

The  bequest  to  appellant  under  the  will  dated  February  16, 
1884,  is  as  follows:  — 

•*  Item  Third.  I  give,  devise,  and  bequeath  to  the  executors 
of  this  my  will,  hereafter  nominated  and  appointed,  and  to  the 
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survivors  or  survivor  of  them,  all  that  certain  piece  or  parcel 
of  land  situate  in  the  county  of  Otoe,  and  state  of  Nebraska, 
known  and  described  as  the  northwest  quarter  of  section  six, 
township  eight  north,  of  range  fourteen  east,  of  the  sixth  prin- 
cipal meridian,  containing  one  hundred  and  seventy-four  and 
one  half  acres,  more  or  less,  together  with  the  tenements,  her- 
editaments, and  appurtenances  to  the  same  belonging,  or  in 
any  wise  appertaining,  and  the  sum  of  ten  thousand  dollars  in 
money  in  trust,  nevertheless,  and  to  and  for  the  uses,  inter- 
ests, and  purposes  hereinafter  limited,  described,  and  declared; 
that  is  to  say,  upon  the  trust  that  my  said  executors,  the  sur- 
vivors or  survivor  of  them,  shall,  within  six  months  after  my 
decease,  enter  into  and  upon  the  above-mentioned  and  last- 
described  lands  and  tenements,  and  lease  and  to  farm  let  the 
same  to  a  good,  careful,  capable,  honest,  and  industrious  ten- 
ant or  tenants,  on  such  terms  and  conditions  as  my  said  exec- 
utors, or  the  survivors  or  survivor  of  them,  shall  deem  meet 
and  just,  and  out  of  the  rents  and  profits  arising  from  said 
lands,  first  pay  and  discharge  all  taxes,  revenue,  duties,  and 
assessments  of  every  name  and  nature  legally  imposed,  levied, 
and  assessed  thereon. 

"Second.  Make  all  necessary  and  proper  repairs  to  the 
buildings,  fences,  and  inclosures,  including  painting  of  build- 
ings, and  pruning  of  all  orchards,  trees,  and  shrubs  growing  on 
said  premises,  and  embracing  the  replanting  of  fruit-trees  if 
destroyed  by  the  elements,  to  the  extent  of  preventing  the 
premises  deteriorating  in  value  or  going  to  waste;  and  any 
balance  of  such  rents,  issues,  and  profits  remaining,  to  invest 
in  some  good  six-per-cent-interest-bearing  security  issued  by 
Otoe  County,  in  the  state  of  Nebraska,  or  in  securities  issued  by 
said  county  legally  bearing  a  greater  rate  of  interest  than  six 
per  cent  per  annum;  and  in  like  securities  my  said  executors, 
or  the  survivors  or  survivor  of  them,  are  hereby  directed  to 
invest  the  said  sum  of  ten  thousand  dollars,  and  the  income 
thereupon,  less  such  sum  or  sums  as  shall  be  required  to  pay 
the  taxes  and  assessments  levied  and  assessed  on  the  trust 
funds  80  held  by  them  as  aforesaid,  to  be  in  like  manner  in- 
vested from  time  to  time,  for  the  period  of  ten  years  from  the 
time  of  my  decease.  In  the  event  my  executors  shall  not  be 
able  to  procure  the  class  of  securities  above  mentioned  for  the 
investment  of  such  trust  funds,  then  they,  or  the  survivors  or 
survivor  of  them,  may  invest  such  trust  funds,  and  the  accu- 
mulations therefrom,  in  bonds  or  other  securities  legally  issued 
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by  the  state  of  Nebraska,  bearing  at  least  six  per  cent  per  an- 
num interest,  or  in  bonds  or  in  promissory  notes  secured  by  a 
first  mortgage  on  lands  situate  in  Otoe  County,  under  improve- 
ment, as  farms,  of  at  least  double  the  value  of  the  amount  of 
the  mortgage,  exclusive  of  the  buildings,  fences,  and  inclos- 
ures,  bearing  interest  at  not  less  than  seven  per  cent  per  an- 
num, payable  annually.  And  in  case,  at  the  end  of  ten  years 
from  my  decease,  my  son  William  Hawke  shall  have  become, 
in  the  judgment  of  my  said  executors,  the  survivors  or  sur- 
vivor of  them,  permanently  and  thoroughly  reformed  of  his 
intemperate  habits,  of  his  immoral  consortings  and  evil  asso- 
ciations, and  shall  then  be  living,  with  evident  promise  to  con- 
tinue so  to  live  during  the  remainder  of  his  life,  a  virtuous, 
industrious,  temperate,  and  commendable  life,  then  and  there- 
upon, within  twelve  months  after  the  expiration  of  ten  years 
from  my  decease,  my  said  executors,  the  survivors  or  survivor 
of  them,  are  hereby  directed  and  required  to  convey  the  lands 
and  premises  hereinabove  last  mentioned  in  item  third  of  this 
my  last  will  and  testament,  with  the  tenements  and  appurte- 
nances, to  my  said  son  William  Hawke,  and  pay  over,  assign, 
transfer,  set  over,  and  deliver  to  hira,  my  said  son  William 
Hawke,  the  securities  held  by  them,  or  by  either  of  them,  to- 
gether with  all  moneys,  rents,  interest,  and  profits,  representing 
the  said  sum  of  ten  thousand  dollars  held  in  trust  as  aforesaid, 
and  the  unexpended  income  arising  therefrom,  and  the  net 
rents,  issues,  and  profits  of  said  real  estate  during  said  period; 
provided,  nevertheless,  further,  that  such  trust  property  and 
funds  shall  not  be  transferred  by  my  said  executors,  or  by  the 
survivors  or  survivor  of  them,  until  my  said  executors,  or  the 
survivors  or  survivor  of  them,  shall  have  satisfactory  proof 
and  evidence  that  my  said  son  William  Hawke  has  perma- 
nently freed  himself  from  all  influence,  connections,  associa- 
tions, cohabitations,  and  relations,  of  every  name,  character, 
and  description,  of  and  with  a  certain  notorious  and  disrepu- 
table woman,  known  by  the  name  of  Mrs.  Sadie  Gladstone, 
and  with  all  relatives,  friends,  and  intimates  of  that  woman. 
It  being  my  imperative  command  that  no  part,  parcel,  or  por- 
tion of  such  trust  funds,  or  of  any  other  part  or  portion  of  ray 
worldly  goods  or  estate,  shall  come  to  the  hands  of,  or  be  used 
or  applied  for  the  use  or  benefit  of,  said  woman,  Sadie  Glad- 
stone, under  any  circumstances  or  conditions  whatsoever. 

**  And  provided  further,  that  in  the  event  my  said  son  Wil- 
liam Hawke  should,  at  any  time  before  the  expiration  of  ten 
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years  from  my  death,  through  illness  or  otherwise,  hecom& 
60  impoverished  as  to  be  liable  to  become  a  public  charge, 
then  my  executors,  or  the  survivors  or  survivor  of  them,  are 
authorized  and  empowered,  out  of  the  rents,  issues,  and  profits^ 
and  the  income  of  said  trust  property  and  trust  funds,  from 
time  to  time,  to  afford  and  provide  him  such  reasonable,  neces- 
sary support  and  raiment  as  they  shall  deem  just  and  proper 
under  the  circumstances,  but  they  are  not  to  furnish  any 
money  or  other  means  to  gratify  the  cravings  for  intoxicating 
liquors  or  for  immoral  associations 

"  But  in  the  event  of  my  said  son  William  Hawke  shall 
leave  issue  of  his  body  him  surviving,  born  of  a  respectable 
maternal  parent  in  lawful  wedlock,  and  not  born  of  the  said 
Mrs.  Sadie  Gladstone,  then  I  order,  direct,  and  require  my 
said  executors,  the  survivors  or  survivor  of  them,  to  use,  from 
time  to  time  as  they  may  deem  proper,  out  of  the  rents,  issues, 
and  profits  and  income  of  said  trust  property  and  trust  funds, 
to  afford  a  comfortable  support,  including  raiment  and  educa- 
tion, for  such  child  or  children  of  my  said  son  William  Hawke, 
until  such  child  or  children  shall  attain  the  age  respectively 
of  twenty-one  years,  and  upon  reaching  that  age,  or  marrying, 
if  a  female  or  females,  my  executors  are  authorized  and  em- 
powered to  make  such  reasonable  advancement,  in  their  dis- 
cretion, as  the  circumstances  and  position  in  life  of  such  child 
or  children  of  my  said  son  William  Hawke  shall  seem  to  jus- 
tify out  of  the  profits  and  income  which  have  arisen  from  such 
trust  property  and  trust  funds,  and  upon  attaining  the  age  of 
thirty-three  years  respectively,  said  real  estate  and  funds  so 
held  in  trust  as  aforesaid,  to  be  divided,  share  and  share  alike, 
less  any  advancement  made  from  each  share  respectively, 
between  such  children  of  my  said  son  and  their  heirs  by  rep- 
resentation; provided,  always,  that  my  executors,  or  any  of 
them,  shall  not,  with  any  funds,  money,  or  property  coming 
from  my  estate,  aid,  maintain,  or  support,  or  assist  therein, 
directly  or  indirectly,  any  child  or  children  by  my  son  begotten 
on  the  body  of  the  said  notorious  and  disreputable  woman, 
Mrs.  Sadie  Gladstone,  whether  born  in  lawful  wedlock  or  not. 

*'  And  if  the  heirs  of  his  body  surviving  my  son  William 
Hawke  shall  be  born  of  the  body  of  the  said  Sadie  Gladstone, 
then  said  trust  property  and  trust  funds  shall  be  distributed 
and  disposed  of  by  my  said  executors  as  hereinabove  directed, 
the  same  as  if  my  said  sou  William  Hawke  had  died  without 
issue  him  surviving. 
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"In  the  event  my  bod  William  Hawke  should  fail  to  reform 
his  intemperate  habits,  and  from  his  immoral  consortings  and 
«vil  associations,  or  otherwise  refuse  to  comply  with  the  con- 
ditions upon  which  my  executors  are  authorized  and  required 
to  convey  the  real  estate  described  and  the  ten  thousand  dol- 
lars, with  the  net  rents,  issues,  profits,  and  income  thereof 
mentioned  in  this  item  third  of  my  last  will  and  testament, 
then  and  in  that  case  it  is  my  will,  and  I  order  and  direct  my 
said  executors  to  hold  said  premises  and  trust  funds,  with  the 
net  accumulation  therefrom  invested  and  rented  as  aforesaid, 
and  out  of  the  proceeds  thereof,  from  time  to  time  as  required, 
use  sufficient,  if  my  said  son's  circumstances  shall  require  it, 
to  pay  and  discharge  the  expenses  for  a  comfortable  main- 
tenance and  support  during  his  natural  life,  or  until  he  shall 
have  complied  with  all  the  conditions  and  furnished  the  evi- 
dence to  entitle  him  to  a  conveyance  and  assignment  from  my 
said  executors  to  said  trust  property  and  trust  funds,  with  the 
accumulation  thereof,  as  is  hereinabove  provided  and  directed, 
when,  although  more  than  ten  years  shall  have  passed  since 
tny  decease  before  the  conditions  aforesaid  have  been  complied 
with  by  my  said  son  William  Hawke,  my  said  executors,  the 
survivors  or  survivor  of  them,  will  and  shall  convey  and  assign 
said  trust  property  and  trust  funds,  and  the  accumulations 
therefrom,  upon  the  express  condition,  however,  that  such  con- 
veyance and  assignment  of  said  property  and  trust  funds,  and 
the  accumulations  therefrom,  shall  be  void,  and  the  property 
thereby  conveyed  and  assigned  shall  revert  to  my  said  execu- 
tors, the  survivors  or  survivor  of  them,  or  to  my  said  wife  and 
daughters,  if  all  my  executors  shall  then  be  dead,  they  there- 
upon shall  be  repossessed  thereof,  the  same  as  if  said  convey- 
ance and  assignments  had  never  been  made,  if  my  said  son 
William  Hawke  shall,  at  any  time  after  the  execution  and 
delivery  of  said  conveyance  and  assignment,  marry  or  cohabit 
with  the  said  notorious  and  disreputable  woman,  Mrs.  Sadie 
Gladstone,  and  he,  my  said  son  William  Hawke,  having  failed 
or  refused  to  comply  with  such  conditions,  and  failed  to  receive 
a  conveyance  and  assignment  of  such  trust  property  and  trust 
funds,  after  the  death  of  my  said  son  William  Hawke,  my 
said  executors,  the  survivors  or  survivor  of  them,  are  directed 
and  required  to  distribute  such  trust  property  and  trust  funds, 
with  their  accumulations,  to  my  wife,  Elizabeth  A.  Hawke, 
and  daughters,  Ella  Spencer,  Lulu  Hawke  Rector,  and  Minnie 
Hawke,  and  to  their  heirs  by  representation,  share  and  share 
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alike,  at  the  time  and  in  the  manner  hereinabove  directed j 
provided,  no  part  thereof  shall  descend  to  the  heir  or  heirs  of 
my  son  William  Hawke  begotten  on  the  body  of  the  said  Sadie 
Gladstone." 

The  first  codicil  to  the  will  of  Robert  Hawke  was  executed 
on  July  29,  1885,  and  the  second  and  last  codicil  is  dated 
March  8,  1887,  so  that  the  last  date  is  the  completion  and 
publication  of  the  will.  It  will  be  observed  that  the  devises 
to  and  provisions  in  favor  of  the  appellant  are  made  to  depend 
upon  certain  conditions.  These  are,  first,  that  at  the  expira- 
tion of  ten  years  from  the  death  of  the  testator  the  appellant 
sliould  have  become,  in  the  opinion  and  judgment  of  the  ex- 
ecutors, permanently  and  thoroughly  reformed  of  intemperate 
and  evil  habits,  his  immoral  consortings  and  associations,  and 
should  then  be  living,  with  evident  promise  to  continue  to  live 
for  the  remainder  of  his  life,  a  virtuous,  temperate,  and  com- 
mendable life. 

Second,  that  the  executors  should  h?ve  satisfactory  proof 
and  evidence  that  the  appellant  had  permanently  freed  him- 
self of  all  influences,  connections,  associations,  cohabitations, 
and  relations,  of  every  name,  character,  and  description,  with 
Mrs.  Sadie  Gladstone. 

After  the  argument  of  this  case,  and  at  the  consultation  of 
the  court,  we  were  all  of  the  opinion  that  the  first  conditions 
imposed  in  the  testator's  will  were  valid  and  binding  on  the 
executors  and  on  the  legatee;  but  that  those  of  the  second 
class,  in  view  of  the  facts  and  circumstances  given  in  evidence, 
were  void,  as  against  the  public  policy  of  the  state,  and  could 
not  be  sanctioned. 

.  While  the  will  itself  was  executed  and  bears  date  of  Febru- 
ary 16,  1884,  there  is  a  codicil  to  it,  which,  to  all  intents  and 
legal  purposes,  republished  and  executed  the  will  on  the  twenty- 
ninth  day  of  July,  1885. 

It  appears  from  the  bill  of  exceptions,  and  is  not  disputed, 
that  the  appellant  was  married  to  Mrs.  Sadie  Gladstone  on  the 
16th  of  September,  1884.  It  is  to  be  mentioned,  not  as  a  con- 
trolling fact,  that  while  there  is  an  entire  absence  of  direct 
evidence  on  the  subject,  yet  from  all  the  evidence,  and  from 
the  legal  inferences  to  be  drawn,  there  is  a  strong  presumption 
that  the  marriage  of  the  appellant  with  Mrs.  Gladstone  was 
known  to  the  testator  at  the  time  of  the  last  publication  of  his 
will.  That  condition  had  taken  its  place  for  two  years  and 
six  months  prior  to  the  last  fact.     As  to  the  rule  in  this  in- 
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€tance,  see  Van  Cortlandt  v.  Kip,  1  Hill,  590:  "Where  a  codi- 
cil is  so  executed  as  to  operate  a  republication  of  the  will,  both 
should  be  read  and  construed  together  as  one  entire  instru- 
ment." See  also  Brimmer  v.  Sohier,  1  Cush.  118;  Neff^s  Ap- 
pealf  48  Pa.  St.  501;  Den  ex  dem.  Snowhill  v.  Snowhill,  23 
N.  J.  L.  447. 

The  question,  then,  is  not  wholly  whether  the  exactions  of 
the  will  that  the  appellant  shall  have  freed  himself  of  all  the 
influences  and  associations  of  Mrs.  Gladstone,  but  are  in  re- 
straint and  in  the  continuation  of  the  marriage  relation,  the 
same  having  been  entered  into  as  stated. 

I  think  there  can  be  no  doubt,  either  as  a  question  of  reason 
from  moral  premises,  or  of  legal  authority,  not  only  that  such 
condition  is  void,  but  having  been  declared  void,  it  leaves  the 
bequest  of  the  testator  operative  the  same  as  though  the  con- 
dition had  not  been  sought  to  be  made  by  will:  See  Roper  on 
Legacies,  757,  and  cases  cited;  Conrad  v.  Long,  33  Mich,  78; 
Wren  v.  Bradley,  2  De  Gex  &  S.  49;  Brown  v.  Peck,  1  Eden, 
140;  Tennant  v.  Braie,  Tothill,  ed.  1820,  77. 

These  authorities,  cited  by  counsel  for  appellant,  are  directly 
to  the  point  stated,  and  seem  to  be  conclusive  of  it.  Had  the 
devisee  not  been  lawfully  married  at  the  date  of  the  last  pub- 
lication of  the  will  of  the  testator,  I  should  be  of  the  opinion 
that,  under  the  arguments  and  authorities  of  the  counsel  for 
appellees,  the  peculiar  conditions  of  the  will  here  considered 
would  be  upheld;  but  wholly  otherwise  when  the  marriage 
had  been  solemnized  before  the  publication  of  the  will. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is 
remanded,  with  a  direction  to  that  court  to  enter  a  decree  in 
accordance  with  this  opinion. 

Judgment  accordingly.  ^ 

Wills  —  Codicil  as  Republication.  —  A  testator  signing  and  publishing 
«  codicil  in  the  presence  of  witnesses  republishes  his  will,  and  both  together 
are  but  one  will:  Harvey  v.  ChotUeau,  14  Mo.  687;  55  Am.  Dec  120,  and  ex- 
tended note. 

Devise  —  Conditions  in  Restraint  o»  Marriaoe.  —  A  condition  in  a 
will  in  restraint  of  marriage  generally  is  void,  as  against  public  policy  and 
good  morals:  Little  v.  Birdwell,  21  Tex.  597;  73  Am.  Deo.  242,  and  note;  ex. 
tended  note  to  Coppage  v.  Alexander,  38  Am.  Dec.  156. 

Contracts  —  Consideration  foe  Promise  —  What  SuFrioiBNT.  —  A 
promise  by  an  uncle  to  a  nephew,  that  if  the  latter  would  refrain  from  drink- 
ing liquor,  usiug  tobacco,  swearing,  and  playing  cards  or  billiard*  for  money 
until  he  should  become  twenty-one  years  of  age,  he  would  pay  him  five  thou- 
sand dollars,  is  founded  on  a  good  consideration,  and  will  be  upheld:  Hamer 
V.  Siduxiy,  124  N.  Y.  538;  21  Am.  St.  Rep.  693,  and  note. 
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Omaha  and  North  Platte  R.  R.  Co.  v.  Janecek. 

[30  Nebraska,  276] 

Eminent  Domain  —  Special  Damages  without  Actual  Taking.  —  Where 
the  property  of  a  person  has  beea  specially  depreciated  ia  value,  in  ex- 
cess of  the  injury  sustained  by  the  comuiunity  at  large,  by  reason  of  a 
public  improvement,  he  is  entitled  to  compensation  in  damages  for  such 
depreciation,  although  no  part  of  his  property  is  actually  taken. 

Eminent  Domain  —  Special  Damaqis  —  Operation  of  Railroad.  —  Where 
an  owner  has  sustained  special  damages  by  the  construction  and  opera- 
tion  of  a  railroad  near  his  land  and  in  close  proximity  to  his  house,  in 
excess  of  the  damages  sustained  by  the  public  generally,  he  is  entitled  to 
recover  compensation  therefor;  and  the  noise,  jar  to  his  building,  smoke, 
soot,  and  cinders  from  passing  engines  and  trains  are  proper  elements  of 
damage. 

W.  S.  Russelly  and  Marquett  and  Deweese,  for  the  plaintiff 
in  error. 

Phelpa  and  Sabin,  for  the  defendant  in  error. 

Norval,  J.  The  defendant  in  error  brought  this  action  in 
the  district  court  of  Colfax  County,  to  recover  damages  for 
the  depreciation  in  value  of  his  property,  caused  by  the  con- 
struction and  operation  of  the  Omaha  and  North  Platte  rail- 
road in  front  of  his  premises.  The  case  was  tried  to  the  court, 
who  rendered  a  judgment  for  the  plaintiff  for  the  sum  of 
fifteen  hundred  dollars. 

It  is  fully  established  by  the  testimony  that  the  railroad  com- 
pany purchased  blocks  2  and  15  in  the  town  of  Schuyler,  and 
constructed  its  main  track  and  switches  thereon;  that  on  the 
east  part  of  block  15  it  erected  an  engine-house,  a  turn-table, 
and  a  coal-shed.  At  the  time  of  the  location  of  defendant's 
road  the  plaintiff  was  the  owner  of  block  16,  which  is  imme- 
diately east  of  block  15,  being  separated  by  Atlantic  Street. 
The  plaintiff  also  owns  between  three  and  four  acres  of  land 
adjoining  said  block  16  on  the  south.  The  plaintiff's  residence 
is  located  on  the  west  part  of  said  block  16,  and  within  eighty 
feet  of  the  engine-house.  No  part  of  Atlantic  Street  was  taken 
by  the  railroad  company  for  any  purpose.  All  the  evidence 
shows  that  in  moving  trains  over  the  main  and  side  tracks, 
and  at  the  roundhouse,  noises  are  made  by  the  ringing  of  the 
bells  and  sounding  of  the  whistles;,  that  the  engines  of  the 
defendant  throw  soot,  smoke,  and  cinders  upon  plaintiff's  prop- 
erty, and  that  the  passing  of  trains  shakes  plaintiff's  house, 
which  damaged  and  depreciated  the  value  of  his  property.  The 
evidence  establishes  that  the  property-  has  been  depreciated  in 
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value  in  the  sum  of  fifteen  hundred  dollars,  by  reason  of  the 
construction  and  operation  of  the  railroad  in  such  close  prox- 
imity to  plaintiflTs  premises. 

The  plaintiffs  right  to  recover  is  based  upon  section  21, 
article  1,  constitution  of  this  state,  which  provides  that  "  the 
property  of  no  person  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor."  It  has  become  the 
settled  law  of  this  state,  that  under  this  provision  of  our  con- 
stitution it  is  not  necessary  that  any  part  of  an  individual's 
property  should  be  actually  taken  for  public  use  in  order  to 
entitle  him  to  compensation.  If  the  property  has  been  depre- 
ciated in  value  by  reason  of  the  public  improvement,  which 
the  owner  has  specially  sustained,  and  which  is  not  common 
to  the  public  at  large,  a  recovery  may  be  had.  In  the  case  at 
bar  the  plaintiff's  property  is  depreciated  in  value  by  the  noise 
caused  by  the  operation  of  the  defendant's  engines  and  cars 
in  front  of  his  premises  and  in  close  proximity  to  his  house, 
by  the  casting  of  soot,  smoke,  and  cinders  upon  his  property, 
and  by  the  vibration  of  his  house.  The  plaintiflf  has  sustained 
special  damages  by  the  construction  and  operation  of  the  rail- 
road near  his  premises,  in  excess  of  that  sustained  bj-^  the  com- 
munity at  large.  Smoke,  soot,  and  cinders  are  not  thrown 
upon  property  situate  a  few  blocks  from  the  road,  nor  does  the 
moving  of  trains  jar  buildings  that  are  distant  from  the  track. 
The  fact  that  the  property  of  a  dozen  or  more  owners  in  the' 
town  is  materially  injured  by  the  location  of  the  defendant's 
roads  does  not  aflfect  the  plaintiffs  right  to  compensation  for 
the  depreciation  in  value  of  his  property.  If,  in  consequence 
of  the  building  of  a  railroad  into  a  town,  new  towns  spring  up 
which  divert  trade  from  the  old  town,  and  property  therein 
depreciates  in  value,  for  such  depreciation  no  recovery  can 
be  had.  It  is  an  injury  or  damage  each  property  holder  has 
sustained  in  common  with  the  public  generally. 

It  is  claimed  that  the  district  court  allowed  this  kind  of 
damages  in  this  case,  and  none  other.  True,  there  is  testi- 
mony in  the  record  before  us  tending  to  show  that  property 
generally  in  the  town  of  Schuyler,  since  the  construction  of 
the  road,  has  depreciated  in  value,  but  this  falling  off  in  value 
was  not  taken  into  consideration  by  the  court  in  assessing 
damages  in  this  case.  The  evidence  fails  to  disclose  that  any 
such  general  depreciation  had  taken  place  immediately  after 
the  construction  of  the  defendant's  road,  and  that  is  the  date 
the  witness  estimates  the  value  of  the  property,  and  not  at  the 
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date  of  the  trial.  Had  the  value  of  plaintiflF  's  property  at  the 
time  of  the  trial  been  given,  then  there  would  have  beea  just 
grounds  for  complaint. 

A  similar  question  was  considered  in  the  case  of  Blakeley  v. 
Chicago  etc.  Ry  Co.,  25  Neb.  207,  where  it  was  held  that  it 
was  competent  to  take  into  consideration  noise  and  confusion 
incident  to  the  operation  of  trains,  in  estimating  the  value  of 
real  estate  after  the  construction  of  the  road. 

The  Chicago  etc.  R'y  Co.  v.  Hazels,  26  Neb.  364,  was  an  ao-^ 
tion  to  recover  damages  alleged  to  have  been  sustained  by 
Hazels  by  the  reason  of  the  construction  of  a  railroad  in  close 
proximity  to  his  property.  Smoke,  dust,  and  soot  from  en- 
gines, the  ringing  of  bells,  sounding  of  whistles,  and  noise  of 
the  trains  depreciated  the  value  of  his  property.  It  was  held 
in  that  case  that  all  elements  caused  by  the  construction  of 
the  road  which  tend  to  diminish  the  value  of  property  could 
be  taken  into  consideration. 

This  view  is  supported  by  Elizahethtown  etc.  R.  R.  Co.  v. 
Combs,  10  Bush,  382;  19  Am.  Rep.  67;  Galveston  etc.  R'y  Co. 
V.  Eddins,  60  Tex.  656;  Lahr  v.  Metropolitan  etc.  R'y  Co.,  104 
N.  Y.  268;  Baltimore  etc.  R.  R.  Co.  v.  Fifth  Baptist  Church,  108 
U.  S.  317;  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y.  10;  57 
Am.  Rep.  701;  Kansas  etc.  R.  R.  Co.  v.  Kregelo,  32  Kan.  608; 
Drucker  v.  Manhattan  R'y  Co.,  106  N.  Y.  157;  60  Am.  Rep. 
437;  Chicago  etc.  R'y  Co.  v.  Ayres,  106  111.  511. 

In  Columbus  etc.  R'y  Co.  v.  Gardner,  45  Ohio  St.  316,  the 
supreme  court  of  Ohio,  in  considering  the  question  involved 
in  the  case  at  bar,  says:  "While  it  may  be  conceded  that  im 
estimating  the  plaintifif's  damages  the  jury  would  not  be  per- 
mitted to  take  into  account  the  consequences  of  the  operation 
of  the  railroad  which  were  common  to  the  community  at  large, 
no  sound  reason  exists  for  excluding  from  their  consideration 
such  elements  of  inconvenience,  annoyance,  danger,  and  loss 
as  result  to  the  property,  its  use  and  enjoyment,  from  the 
smoke,  noises,  and  sparks  of  fire  occasioned  by  running  of 
locomotives  and  cars  along  the  track  in  front  of  the  same,  if 
it  be  shown  that  these  caused  special  injury  and  depreciation 
to  the  property." 

The  rule  established  by  the  decisions  of  this  court,  and  by 
the  recent  adjudicated  cases  of  most  of  the  other  states,  is  Uy 
the  effect  that  if  the  property  of  an  individual  has  been  depre- 
ciated in  value  by  reason  of  smoke,  soot,  and  cinders  being 
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thrown  upon  his  property  by  passing  engines,  he  may  recover 
the  damages  thus  sustained. 

The  judgment  of  the  district  court  is  aflSrmed. 

Eminent  Dobsain  —  Dauaqb  wh-hout  Taking. — The  oonstniotlon  and 
-operation  of  a  railroad  in  front  of  the  property  of  an  abutting  owner  without 
his  consent,  and  without  his  being  compensated,  is  an  invasion  of  his  rights 
for  which  he  may  recover  damages:  Theobald  v.  Louisville  etc.  B'y  Co.,  66  Miss. 
279;  14  Am.  St.  Rep.  564,  and  note.  When  the  fee  of  an  abutting  owner  is 
not  sought  to  be  taken  for  a  railway,  he  cannot  enjoin  its  construction  merely 
because  the  damages  to  his  premises  are  not  compensated  in  advance,  pro* 
vided  the  company  act  under  sufiScient  legislative  and  municipal  authority: 
Denver  etc.  B'y  Co.  v.  Domke,  11  Col.  247;  contra,  see  Harbach  v.  Deanunnu 
-etc.  R'y  Co.,  80  Iowa,  593. 

Railboads  — '  Damaoss  fob  Ofbration  or,  ni  Fbont  ov  Pbbhisss.  — 
Whenever,  without  the  consent  or  without  compensation  to  an  abutting 
•«wner,  a  railroad  is  operated  along  a  street  in  front  of  his  premises,  so  as, 
along  that  part  of  the  street,  to  cause  smoke,  dust,  and  cinders,  which  darken 
and  pollute  the  air,  he  may  recover  whatever  damages  are  so  caused  to  his 
lot:  Adams  v.  Chicago  etc  R.  R.  Co.,  39  Minn.  286;  12  Am.  St.  Rep.  644,  and 
note;  Stone  v.  Fairhury  etc.  R.  R.  Co.,  68  111.  394;  18  Am.  Rep.  556.  But 
such  action  cannot  be  maintained  where  the  railroad  is  being  prudently  oper- 
ated on  its  own  land  or  upon  land  in  which  the  abutting  owner  has  no  inter- 
«8t:  Carroll  v.  Wisconsin  Cent,  Co.,  40  Minn.  168;  Duntmore  t.  CentrcU  tte. 
JR'y  Co.,  72  Iowa,  182. 
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Insubanob  —  Limitations  on  Powbbs  or  Aobnt.  —  An  insurance  eompany 
may  limit  or  restrict  the  powers  of  its  agent,  and  when  such  restrictions 
are  known  to  the  person  dealing  with  such  agent,  the  company  ia  bound 
only  by  acts  of  the  agent  within  the  scope  of  the  authority  conferred. 

Iksubanob  —  Additional  iNsnBANCE  —  Waivkb  by  Aobnt.  — -  When  a  pol- 
icy of  insurance  contains  a  condition  against  additional  insurance,  with- 
out the  written  consent  of  the  company,  and  also  a  condition  that  no 
notice  to,  and  consent  or  agreement  by,  any  local  agent  shall  constitute 
a  waiver  of,  or  aifect  any  condition  in,  the  policy  until  such  consent  or 
agreement  is  indorsed  thereon  in  writing,  the  local  agent  of  the  insnr. 
ance  company  has  no  authority  to  verbally  waive  any  of  the  conditions 
in  the  policy.  His  oral  consent  to  additional  insurance  will  not  bind 
the  company,  and  such  insurance  renders  the  policy  void. 

ISSURANCB  —  Loss  —  ADDITIONAL    InSCBANOB  —  MBASUBB    OV    DaHAOBS.  — 

Where  a  policy  of  insurance  provides  that,  in  the  event  of  other  or  addi* 
tional  insurance,  the  assured  shall  recover  no  greater  proportion  of  the 
loss  than  the  sum  named  in  the  policy  bears  to  the  total  amount  of  the 
insurance,  proof  of  additions^  insurance,  and  that  the  loss  is  less  than 
the  total  amount  of  insurance,  will  limit  the  recovery  of  the  assured  to 
the  sum  stipulated  for  in  the  policy,  and  he  is  not  entitled  to  recover 
4he  market  value  of  the  goods  destroyed. 
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Dickey  and  HeisJceUf  Uriah  Bruner^  and  J.  C.  Crawford,  for 
the  plaintiflF  in  error. 

T.  M.  France,  E.  K.  Valentine,  and  M,  McLatigJUin,  for  the 
defendant  in  error. 

NoRVAL,  J.  This  is  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  June  1,  1887,  for  one  year.  The  in- 
surance was  for  fifteen  hundred  dollars  upon  the  plaintifiFs* 
stock  of  clothing  and  gents'  furnishing  goods,  situated  at  West 
Point,  Nebraska.  On  the  twenty-sixth  day  of  November, 
1887,  while  said  policy  was  in  full  force,  the  property  was 
totally  destroyed  by  fire.  The  petition  is  in  the  usual  form. 
The  policy  sued  on  is  attached  to  the  petition,  and  contains 
this  written  clause:  "  Four  hundred  dollars  other  insurance 
concurrent  herewith  only  permitted."  The  defendant  by  its 
answer  admits  the  execution  and  delivery  of  the  policy,  and 
denies  all  other  allegations  of  the  petition.  The  defendant,  as 
a  second  defense,  alleges  "that  said  policy  of  insurance,  de- 
scribed in  the  petition,  is  in  the  regular  form  of  policies  issued 
by  this  defendant,  and  that  the  plaintifis  accepted  and  received 
said  policy  with  a  full  knowledge  of  the  contents  thereof. 

"  Defendant  further  avers  that  said  policy  contains  a  certain 
provision  in  the  following  words  and  figures,  to  wit:  '  Four 
hundred  dollars  other  insurance  concurrent  herewith  only 
permitted ';  and  defendant  further  avers  that  on  or  about  the 
first  day  of  June,  A.  D.  1887,  these  plaintiffs  placed  the  full 
amount  of  said  concurrent  insurance  allowed  by  the  terms  of 
the  policy  issued  by  this  defendant  with  the  Germania  In- 
surance Company,  which  company  issued  to  these  plaintiffs 
their  certain  policy  of  insurance  for  the  sum  of  four  hundred 
dollars  on  said  stock,  and  one  hundred  dollars  on  fixtures  in 
said  store,  which  said  policy  was  in  full  force  and  effect  from 
the  date  thereof  to  the  time  and  date  of  said  loss  by  said  fire. 

"Defendant  further  avers  that  said  policy  of  insurance 
issued  by  this  defendant  contains  a  certain  clause  in  the  fol- 
lowing words,  to  wit:  'The  insured,  under  this  policy,  must 
obtain  consent  of  this  company  for  all  additional  insurance  or 
policies,  valid  or  invalid,  made  or  taken  before  or  after  the 
issue  of  this  policy,  on  the  property  hereby  insured,  and  for 
all  changes  that  may  be  made  in  such  additional  insurance, 
and  have  such  consent  indorsed  on  this  policy;  otherwise  the 
insured  shall  not  recover  in  case  of  loss.' 

"Defendant  further  avers  that  said  plaintiffs,  with   full 
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knowledge  of  the  said  printed  terms,  and  also  of  the  specific 
written  terms  of  said  policy,  purposely  and  knowingly,  and 
without  the  knowledge  or  consent  of  this  defendant  company, 
and  in  violation  of  said  express  terms  and  provisions,  did,  on 
the  twenty-fifth  day  of  October,  A.  D.  1887,  make  application 
to  the  Orient  Insurance  Company,  of  Hartford,  Connecticut, 
for  a  policy  of  insurance,  for  the  sum  of  five  hundred  dollars, 
on  the  stock  of  goods  insured  by  the  policy  issued  by  this 
defendant,  and  described  in  the  petition,  and  that  on  said 
twenty-fifth  day  of  October,  A.  D.  1887,  said  Orient  Insurance 
Company  issued  and  delivered  to  said  plaintiff's  their  certain 
policy.  No.  302,988,  for  the  sum  of  five  hundred  dollars,  in- 
suring their  stock  of  goods  mentioned  in  defendant's  policy, 
and  described  in  the  petition,  against  loss  or  damage  by  fire, 
for  one  year  from  the  date  thereof.  Said  policy  so  issued  by 
the  Orient  Insurance  Company  was  in  full  force  and  effect  at 
the  time  said  fire  occurred,  to  wit,  on  the  twenty-sixth  day  of 
November,  A.  D.  1887. 

"  Defendant  further  avers  that  the  said  plaintiffs,  by  virtue 
of  the  foregoing  allegations  and  averments,  released  this  de- 
fendant from  all  obligations  and  liability  under  the  terms  of 
said  policy.  No.  528,  and  the  same  was  void  from  and  after 
October  25,  A.  D.  1887." 

The  plaintiff's  filed  the  following  reply: — 

'*  1.  The  plaintiff's,  for  reply  to  defendant's  answer  in  the 
above  action,  deny  each  and  every  allegation  of  new  matter 
contained  therein. 

"  2.  The  plaintiff's  allege  that  the  defendant  had  notice  of 
the  additional  insurance  complained  of  in  its  said  answer, 
immediately  prior  to  the  issuing  of  said  additional  policy  of 
insurance,  and  the  defendant,  with  full  knowledge  of  all  the 
facts,  gave  to  the  plaintiff's  its  unqualified  consent. 

"  3.  That  immediately  after  said  policy  was  issued  and  de- 
livered to  the  plaintiff's,  they  applied  to  defendant's  agent,  who 
issued,  signed,  and  delivered  the  policy  upon  which  this  suit 
was  brought,  and  requested  him  to  indorse  the  amount  of  said 
additional  insurance  upon  said  policy,  and  said  agent  then 
and  there  assured  the  plaintiff's  that  such  indorsement  was 
not  necessary,  and  that  the  policy  was  all  right,  and  as  bind- 
ing upon  the  defendant  company  as  though  the  additional 
insurance  were  indorsed  thereon. 

*'  4.  The  defendant  is  estopped  to  dispute  its  liability  upon 
said  policy  of  insurance,  or  to  claim  a  forfeiture  of  said  policy, 
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because  of  the  facts  set  out  in  paragraphs  2  and  8  of  this 
reply." 

To  the  new  matter  stated  in  the  reply  the  defendant  inter- 
posed a  general  demurrer,  which  was  overruled  by  the  court. 
Upon  a  jury  trial  the  plaintiffs  recovered  a  judgment  for 
$1,596.25. 

The  record  discloses  that  the  policy  in  suit  was  issued  by 
one  D.  J.  Drebert,  the  local  agent  of  the  defendant  at  West 
Point,  and  that  at  the  same  time  the  plaintiffs  took  out  a 
policy  in  the  Germania  Insurance  Company  for  four  hundred 
dollars  on  the  same  property,  and  that  subsequently,  on  the 
twenty-fifth  day  of  October,  1887,  the  Orient  Insurance  Com- 
pany, of  Hartford,  Connecticut,  at  the  plaintiffs'  request,  issued 
its  policy  for  the  sura  of  five  hundred  dollars  on  the  stock  of 
goods  insured  by  the  policy  in  suit.  The  plaintiffs,  over  the 
defendant's  objections,  introduced  testimony  tending  to  prove 
that  prior  to  the  issuing  of  the  policy  by  the  Orient  Company, 
Drebert,  the  local  agent  of  the  defendant,  verbally  consented 
to  such  additional  insurance,  and  that  after  said  last  policy 
was  written,  the  plaintiffs  exhibited  the  policy  issued  by  the 
defendant  to  Drebert,  and  requested  him  to  indorse  the 
amount  of  the  additional  insurance  thereon,  and  that  Drebert 
replied  that  "that  makes  no  difference;  the  policy  is  good;  it 
need  not  be  changed." 

The  testimony  introduced  by  the  defendant  tends  to  estab- 
lish that  neither  the  defendant  nor  Drebert  had  any  knowledge 
that  such  additional  insurance  had  been  written  until  after 
the  fire,  and  did  not,  verbally  or  otherwise,  consent  to  such 
insurance. 

On  the  question  of  waiver  by  the  defendant  of  the  conditions 
of  the  policy  relating  to  additional  insurance,  the  court,  on  its 
own  motion,  gave  the  following  instructions: — 

"7.  In  the  policy  sued  on  is  a  provision  permitting  four 
hundred  dollars  other  concurrent  insurance,  and  the  condition 
that  the  insurer  must  obtain  the  consent  of  the  company  for 
all  additional  insurance  taken  before  or  after  the  issue  of  said 
policy  on  the  property  thereby  insured,  and  have  such  consent 
indorsed  on  the  policy,  otherwise  the  insured  shall  not  recover 
in  case  of  loss.  The  court  instructs  you  that  if  you  find  from 
the  evidence  that  the  plaintiffs,  after  receiving  the  policy  from 
the  defendant,  and  before  the  loss  in  question  occurred,  ob- 
tained other  insurance  in  addition  to  the  four  hundred  dollars 
concurrent  insurance  permitted  by  said  policy  upon  the  prop- 
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erty,  which  had  not  expired  at  the  time  of  the  fire,  and  that 
no  notice  thereof  was  given  defendant,  its  agents  or  oflBcers, 
before  the  fire,  or  to  which  the  company  did  not  consent,  then 
plaintiffs'  policy  would  be  void,  and  he  cannot  recover  in  this 
suit,  and  your  verdict  must  be  for  the  defendant. 

"  8,  If  you  believe  from  the  evidence  that  Daniel  Drebert 
was  the  agent  of  the  defendant  at  West  Point  for  taking  ap- 
plications for  insurance,  and  for  writing,  issuing,  and  delivering 
policies  for  the  defendant  company,  and  that  he  was  notified 
by  the  plaintiffs  of  the  additional  insurance  placed  on  plain- 
tiffs' property,  and  that  he  did  not  object  to  the  same,  or  sug- 
gest any  breach  of  the  condition  of  the  original  policy  in  con- 
sequence thereof,  then  the  defendant  is  estopped  from  now  set- 
ting up  such  additional  insurance  in  avoidance  of  its  policy. 

"  9.  If  you  believe  from  the  evidence  that  prior  to  the  time 
of  taking  of  the  additional  insurance  the  plaintiff  notified  the 
said  Daniel  Drebert  of  his  intention  to  take  additional  insur- 
ance, and  the  said  Daniel  Drebert  made  no  objections  thereto, 
but  on  the  contrary  told  him  it  was  all  right,  and  gave  his  con- 
sent thereto;  and  if  you  find  from  the  testimony  that  imme- 
diately after  the  plaintiff  had  procured  the  additional  insur- 
ance he  went  to  the  said  Daniel  Drebert  and  informed  him 
that  he  had  taken  such  additional  insurance,  and  requested 
the  said  Daniel  Drebert  to  indorse  the  amount  of  the  same  on 
the  defendant's  policy,  and  that  the  said  Daniel  Drebert  there- 
upon told  the  plaintiffs  that  it  was  unnecessary  to  indorse  the 
amount  of  said  additional  insurance  on  said  policy,  that  it  was 
all  right  without  said  indorsement,  or  words  to  that  effect,  and 
that  neither  the  said  agent  nor  any  one  else  on  behalf  of  the 
defendant  objected  to  said  additional  insurance,  or  notified  the 
plaintiffs  that  such  additional  insurance,  without  the  consent 
of  the  company  being  indorsed  on  the  policy,  would  render  or 
had  rendered  the  policy  void, — then  the  defendant  must  be 
deemed  to  have  waived  the  condition  in  the  policy  regarding 
such  additional  insurance." 

To  the  giving  of  each  of  these  instructions  the  defendant 
took  an  exception.  The  main  points  in  this  case  are  those 
raised  by  the  demurrer  to  the  reply,  the  admission  of  testimony 
to  establish  a  waiver  of  the  terms  of  the  policy  by  the  defend- 
ant, and  the  instructions  given  by  the  trial  court  on  that 
branch  of  the  case.  The  questions  thus  presented  are:  Did 
Drebert,  the  local  agent  of  the  defendant,  have  any  authority 
to  verbally  waive  the  provisions  of  the  policy  relating  to  addi« 
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tional  insurance?  and  did  the  notice  to  such  agent  estop  the 
defendant  after  the  loss  from  setting  up  as  a  defense  the  tak- 
ing of  additional  insurance? 

This  court  has  frequently  decided  that  the  conditions  inserted 
for  the  benefit  of  the  company  in  a  policy  of  insurance  may  be 
waived  by  it:  Phceniz  Ins.  Co.  v.  Lansing,  15  Neb.  494;  Schone- 
man  v.  Western  etc.  Ins.  Co.j  16  Neb.  404;  Nebraska  and  Iowa 
Ins.  Co.  V.  Christiensen,  29  Neb.  572;  26  Am.  St.  Rep.  407.  We 
adhere  to  these  decisions.  In  each  of  those  cases,  however, 
the  waiver  of  the  terms  of  the  policy  was  made  by  an  agent 
who  had  authority  to  so  bind  the  company.  In  this  case  it  is 
contended  that  the  policy  in  express  terms  limits  and  restricts 
the  authority  of  the  local  agent  in  waiving  the  conditions  of 
the  policy.  In  addition  to  the  provisions  of  the  policy  set  out 
in  the  defendant's  answer,  it  contains  this  clause:  "  The  use  of 
general  terms,  or  anything  less  than  a  distinct  specific  agree- 
ment, clearly  expressed  and  indorsed  on  this  policy  and  signed 
by  a  duly  authorized  agent  of  this  company,  shall  not  be  con- 
strued  as  a  waiver  of  any  printed  condition  or  restriction 
herein,  and  no  notice  to,  and  no  consent  or  agreement  by,  any 
local  agent  shall  afiect  any  condition  of  this  policy  until  such 
consent  or  agreement  is  indorsed  hereon  in  writing." 

It  is  insisted  by  the  plaintiffs  that,  notwithstanding  the  ex- 
press terms  of  the  policy,  Drebert  had  power  to  consent  by 
parol  to  the  subsequent  insurance.  Such  authority  is  not  ta 
be  found  in  the  printed  conditions  of  the  policy.  On  the  con- 
trary, the  parties  expressly  stipulate  that  "  no  notice  to,  and 
consent  or  agreement  by,  any  local  agent  shall  affect  any  con- 
dition of  the  policy  until  such  consent  or  agreement  is  indorsed 
hereon  in  writing."  This  language  is  clearly  a  direct  limita- 
tion upon  the  power  of  the  local  agent  to  bind  the  company 
after  the  delivering  of  the  policy.  He  was  only  authorized  to 
waive,  change,  or  modify  the  policy  in  a  specified  manner. 
The  parties  agreed  that  no  notice  to  the  local  agent  should 
affect  the  conditions  of  the  policy.  The  notice  given  to  the 
agent  of  the  procuring  of  other  insurance  did  not,  therefore 
bind  the  company.  To  hold  that  it  did  would  be  to  ignore  the 
plain  contract  of  the  parties.  Had  the  local  agent  conveyed 
the  information  to  the  managing  officer  of  the  company,  doubt- 
less the  defendant  would  have  been  bound,  for  unquestionably 
an  oflBcer  or  agent  of  the  defendant  whose  powers  are  not  lim- 
ited can  waive  the  terms  of  the  policy  without  indorsing  the 
same  thereon  in  writing.     It  cannot  be  questioned,  however. 
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•that  an  insurance  company,  as  well  as  an  individual,  may 
•limit  or  restrict  the  powers  of  its  agent,  and  when  such  restric- 
tions are  known  to  the  person  dealing  with  the  agent,  the  com- 
pany is  only  bound  by  the  acts  of  the  agent  performed  within 
-the  scope  of  the  authority  conferred :  Havens  v.  Home  Ins.  Co., 
Ill  Ind.  90;  60  Am.  Rep.  689;  Cleaver  v.  Traders'  Ins.  Co.,  65 
Mich.  527;  8  Am.  St.  Rep.  908;  Russell  v.  Cedar  Rapids  Ins. 
-Co.,  78  Iowa,  216;  Hartford  F.  Ins.  Co.  v.  Wilcox,  57  111.  182; 
Hankins  v.  Rockford  Ins.  Co.,  70  Wis.  1 ;  Knudson  v.  Hekla  F. 
Ins.  Co.,  75  Wis.  198;  Cleaver  v.  Traders'  Ins.  Co.,  71  Mich.  414; 
15  Am.  St.  Rep.  275;  Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66 
JS[.  Y.  274;  Gladding  v.  California  etc.  Im.  Co.,  66  Cal.  6;  Enoa 
■v.  Sun  Ins.  Co.,  67  Cal.  621. 

In  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  527,  8  Am.  St.  Rep. 
908,  the  policy  provided  that  "if  the  insured  shall  procure  any 
other  or  further  insurance  upon  the  property  insured  with- 
out the  consent  of  the  company  written  upon  the  policy,  the 
policy  shall  become  void."  The  policy  also  contained  this 
provision:  "It  is  further  understood,  and  made  part  of  this 
•contract,  that  the  agent  of  this  company  has  no  authority  to 
•waive,  modify,  or  strike  from  the  policy  any  of  its  printed  con- 
ditions; ....  nor,  in  case  this  policy  shall  become  void  by  rea- 
son of  the  violation  of  any  of  the  conditions  thereof,  has  the 
Agent  power  to  revive  the  same."  After  the  delivery  of  the 
f)olicy,  on  representation  of  the  agent  issuing  the  same  that  it 
would  be  all  right,  additional  insurance  was  placed  on  the  prop- 
erty. The  consentof  the  company  to  the  taking  of  theadditional 
insurance  was  not  indorsed  on  the  policy.  The  supreme  court 
of  Michigan  held  that  the  defendant  was  not  estopped  to  deny 
its  liability.  It  is  stated  in  the  opinion  of  Mr.  Justice  Morse 
that  "  when  the  policy  of  insurance,  as  in  this  case,  contains 
An  express  limitation  upon  the  power  of  the  agent,  such  agent 
iias  no  legal  right  to  contract  as  agent  of  the  company  with 
4he  insured,  so  as  to  change  the  conditions  of  the  policy,  or  to 
•dispense  with  the  performance  of  any  essential  requisite  con- 
tained therein,  either  by  parol  or  writing;  and  the  holder  of  the 
policy  is  estopped,  by  accepting  the  policy,  from  setting  up  or 
relying  upon  powers  in  the  agent  in  opposition  to  limitations 
-and  restrictions  in  the  policy." 

In  Knudson  v.  Hekla  Fire  Ins.  Co.,  75  Wis.  198,  the  policy 
contained  the  usual  stipulation  found  in  insurance  policies,  re- 
quiring the  assured,  in  case  of  loss,  to  render  to  the  company 
proofs  of  loss  within  thirty  days.     No  proofs  of  loss  were  ever 
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furnished  the  company,  the  insured  claiming  that  the  sama 
were  waived  by  parol.  The  policy  also  provided  that  "agents 
have  no  authority  to  make  any  verbal  agreement  whatever  for 
or  on  behalf  of  this  company,  and  this  company  will  not  be 
liable  for  any  such  agreement  except  such  as  shall  be  indorsed, 
signed,  and  dated  in  writing  on  this  policy."  The  court  held 
that  the  verbal  waiver  of  a  condition  in  the  policy,  by  the  local 
agent  who  issued  the  same,  is  void. 

A  policy  of  insurance  contained  a  provision  that  the  prop- 
erty insured  should  not  be  encumbered  without  the  written 
consent  of  the  secretary  of  the  insurance  company.  After- 
wards the  insured  mortgaged  the  property,  the  local  agent 
agreeing  to  waive  the  conditions  of  the  policy  prohibiting  such 
mortgage.  Suit  was  brought  upon  the  policy,  and  the  supreme 
court  of  Wisconsin  held  that  the  attempted  waiver  by  the  local 
agent  did  not  bind  the  company:  Hankiru  v.  Rockford  Ins. 
Co.,  70  Wis.  1. 

We  have  carefully  examined  the  cases  cited  by  the  defend- 
ants in  error,  and  find  that  while  many  of  them  are  based  upon 
policies  containing  some  of  the  provisions  found  in  the  policy 
in  this  case,  yet  the  policies  in  none  of  the  cases  cited  in  brief 
of  counsel  contain  an  express  stipulation  limiting  the  legal 
effect  of  a  notice  given  by  the  insured  to  the  local  agent.  One 
of  the  strongest  cases  cited  by  plaintiffs  is  Oans  v.  St.  Paid 
F.  &  M.  Iius.  Co.,  43  Wis.  108;  28  Am.  Rep.  535.  That  policy 
contained  a  stipulation  that  it  should  be  void  if  the  building 
should  become  unoccupied  without  the  consent  of  the  company 
indorsed  on  the  policy.  The  agent  who  issued  the  policy  was 
informed  before  the  fire  that  the  building  was  unoccupied,  and 
knew  that  it  remained  so  until  it  burned.  The  company  re- 
fused to  pay  the  loss,  because  no  consent  was  indorsed  on  the 
policy.     The  policy  also  contained  these  conditions:  — 

"  The  use  of  general  terms,  or  anything  less  than  a  distinct 
specific  agreement,  clearly  expressed  and  indorsed  on  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein. 

"  It  is  further  understood,  and  made  a  part  of  this  contract, 
that  the  agent  of  this  company  has  no  authority  to  waive, 
modify,  or  strike  from  this  policy  any  of  its  printed  conditions, 
nor  is  his  assent  to  an  increase  of  risk  binding  upon  the  com- 
pany until  the  same  is  indorsed  in  writing  on  the  policy  and 
the  increase  premium  paid." 

The  court  held  that  notice  to  the  agent  was  notice  to  the 
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company.  The  court  in  the  opinion  says:  "  We  find  no  stipu- 
lation in  the  contract  limiting  or  attempting  to  limit  the  legal 
effect  of  notice  to  the  agent.  The  limitations  therein  con- 
tained go  only  to  the  acts  of  the  agent.  He  may  not  vary, 
modify,  or  strike  out  the  printed  conditions  of  the  policy, 
nor  assent  to  an  increase  of  risk,  unless  the  same  is  indorsed 

on  the  policy  and  the  increased  premium   paid But 

there  is  no  stipulation  that  notice  to  the  agent  of  a  fact  relat- 
ing to  the  policy  shall  not  operate  as  notice  to  the  company. 
What  would  be  the  legal  eflfect  of  such  a  stipulation  we  are 
not  called  upon  to  determine,  and  do  not  determine." 

The  difiFerence  between  the  provisions  of  the  policy  in  the 
Wisconsin  case  and  those  in  the  case  before  us  is  apparent. 
In  our  case  it  is  expressly  provided  that  no  notice  to,  and  no 
consent  or  agreement  of,  any  local  agent  should  affect  any 
condition  in  the  policy  until  such  consent  or  agreement  is  in- 
dorsed thereon.  This  language  limits  the  effect  of  a  notice 
given  to  the  local  agent,  and  of  his  authority  to  waive  any  of 
the  terms  of  the  policy. 

In  this  case  it  is  not  shown  that  the  company  had  any  notice 
that  the  local  agent  had  been  notified  of  the  additional  in- 
surance. The  testimony  offered  by  plaintiffs  to  prove  that 
Drebert,  the  local  agent,  consented  by  parol  to  the  additional 
insurance  before  it  was  written,  and  was  notified  afterwards 
that  it  had  been  written,  was  insufficient  to  bind  the  defend- 
ant without  showing  that  such  facts  were  brought  to  the  knowl- 
edge of  the  company.  It  follows,  from  the  views  already  ex- 
pressed, that  instructions  7,  8,  and  9,  given  by  the  court  on 
its  own  motion,  should  not  have  been  given. 

It  is  believed  that  the  second  paragraph  of  the  reply,  though 
not  a  model  pleading,  alleges  sufficient  facts  to  avoid  the  de- 
fense stated  in  the  answer.  The  substance  of  that  part  of  the 
reply  is,  that  prior  to  the  taking  out  of  the  additional  insur- 
ance the  defendant  had  notice  thereof  and  consented  thereto, 
with  a  full  knowledge  of  all  the  facts.  The  language  used  does 
not  suggest  that  the  local  agent  gave  such  consent.  The  fair 
construction  of  the  allegation  is,  that  the  proper  officer  or 
agent  of  the  defendant  was  notified.  The  evidence,  however, 
fails  to  sustain  the  allegation.  The  other  averments  of  the 
reply,  as  to  what  was  said  by  Drebert  after  the  additional  in- 
surance was  written,  do  not  state  sufficient  facts  to  constitute 
a  waiver  of  the  conditions  of  the  policy. 

It  is  urged  that  the  reply  states  facts  inconsistent  with  the 
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averments  of  the  petition.  The  answer  pleaded  a  breach  on 
the  part  of  the  plaintiffs  of  certain  stipulations  contained  in 
the  policy.  The  reply  alleged  matters  showing  a  waiver  of 
th^se  conditions  by  the  company.  The  plaintiffs*  pleadings 
are  consistent. 

The  plaintiffs,  upon  the  trial,  introduced  testimony  to  show 
that  the  value  of  the  property  insured  at  the  time  of  the  fire 
was  at  least  three  thousand  dollars.  To  show  that  the  value 
at  the  time  was  not  so  large,  the  defendant  put  in  evidence  the 
proofs  of  loss  made  by  the  plaintiffs  to  the  Orient  Insurance 
Company,  in  which  they  placed  the  total  value  of  the  property 
insured  at  the  time  of  the  fire  at  $1,564.78. 

The  court,  in  the  thirteenth  paragraph  of  the  charge,  in- 
structed the  jury  that  "the  measure  of  damages  is  the  fair  mar- 
ket value  of  the  goods  destroyed  at  the  time  and  place  of  the 
fire."  This  is  the  correct  rule  where  the  loss  equals  or  exceeds 
the  total  amount  of  insurance  upon  the  property  destroyed. 
The  insurance  on  the  property  in  all  three  of  the  companies 
amounted  to  two  thousand  four  hundred  dollars.  The  policy 
in  suit  provides  that  "  in  case  of  any  other  policies,  whether 
made  prior  or  subsequent  to  the  date  of  this  policy,  the  in- 
sured shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained  than  the  sum  hereby  bears  to 
the  whole  amount  of  the  policies  thereon."  Under  the  evi- 
dence, the  jury  could  have  found  that  the  total  value  of  the 
property  destroyed  was  only  $1,564.78,  which  was  much  less 
than  the  entire  insurance.  The  jury  should  therefore  have 
been  instructed  that  if  they  found  that  the  loss  was  less  than 
the  whole  insurance,  the  plaintiffs  were  not  entitled  to  recover 
a  greater  part  of  the  loss  than  the  sum  covered  by  the  policy 
in  suit  bears  to  the  total  amount  of  insurance. 

A  point  was  made  on  the  trial  in  the  lower  court  that  the 
plaintiffs  were  not  the  owners  of  the  policy  at  the  commence- 
ment of  the  suit.  On  the  question  of  the  assignment  of  the 
policy  the  evidence  was  conflicting.  The  instructions  given  at 
the  defendant's  request  fairly  submitted  this  branch  of  the 
case  to  the  jury. 

The  other  errors  complained  of  are  either  disposed  of  by  th» 
views  herein  stated,  or  are  such  as  will  not  be  likely  to  arise 
on  a  new  trial  of  the  case,  and  therefore  will  not  be  noticed  in 
this  opinion. 

The  judgment  of  the  district  court  is  reversed,  and  the  cas© 
remanded  for  further  proceedings. 
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iMacRANCz  —  LiMiTATioiT  ON  PowBR  ov  AoENT.  —  An  insaraooe  oompanj 
may  limit  the  power  of  its  agent,  and  when  restrictions  are  bronght  to  th< 
notioe  ot  the  assured,  and  he  reliea  on  any  aot  in  excess  of  such  limited  power, 
be  does  so  at  his  perU:  Weidert  t.  StaU  Ina.  Oo,,  19  Or.  261;  20  Am.  St.  Rep. 
809,  and  note;  Cleaver  v.  Traders'  Int.  Co.,  65  Mich.  527;  8  Am.  St,  Rep. 
908,  aad  note;    WiVcina  v.  State  Ins.  Co.,  43  Minn.  177. 

Insubanob  —  Waiver  or  Condition  by  Agent.  —  If  an  agent  has  author* 
ity  only  to  solicit  insurance  and  issue  the  policy,  with  no  authority  to  change 
or  waive  any  of  its  conditions,  waiver  by  him  is  void,  and  it  will  be  presumed 
that  the  assured  had  knowledge  of  the  terms  of  the  policy:  Burlington  Ina, 
Co.  V.  Oibbms,  43  Kan.  15;  19  Am.  St  Rep.  118,  and  note;  Bast  Tex.  Ins.  Co. 
V.  Blum,  76  Tex.  653.  There  are,  however,  cases  affirming  that  an  insnranoa 
agent  authorized  to  take  risks  and  issue  policies  has  authority  to  waive  bj 
parol  a  condition  in  a  policy  issued  by  him:  Orttbbs  r.  North  Oaroiina  Int* 
Co.,  108  N.  a  472;  23  Am.  St.  Rep.  62^  and  note. 


Feans  v,  Touncj. 

[80  Nebraska,  880.] 

School  Distriot — Mttnioifai.  Cobpobations. — An  organized  lohool  dis- 
trict, with  power  to  sue  and  be  sued,  is  merely  a  quasi  corporation  created 
for  educational  purposes,  and  ia  not,  strictly  speaking,  a  municipal  oor« 
poration. 

Oftickrs  ot  School  District  —  Oath  of  Offiok.  —  School  district  officers 
are  not  municipal  officers,  and  therefore  are  not  required  to  take  an  oath 
of  office,  in  the  absence  of  express  provision  of  law  to  that  effect. 

School  Officers  —  Acceptance  of  Office  —  Officer  de  Jure  —  Va- 
cancy. —  A  person  elected  to  an  office  in  a  school  district,  who,  failing 
to  file  his  written  acceptance  thereof,  as  required  by  law,  immediately 
enters  upon  the  discharge  of  the  duties  of  his  office,  and  performs  all 
such  duties  required  of  him  by  law  for  more  than  a  year  without  objeo« 
tion,  thereby  becomes  an  officer  dejure,  and  no  vacancy  exists  on  account 
of  his  failure  to  file  his  acceptance. 

Beeson  and  Root^  for  the  plaintiflF  in  error. 

B.  S.  Ramsey  and  Polk  BrotherZy  for  the  defendant  in  error. 

NoRVAL,  J.  On  the  eighteenth  day  of  September,  1889,  the 
county  attorney  of  Cass  County  having  consented  thereto,  the 
relator  filed  in  the  district  court  of  said  county  an  informa- 
tion, in  the  nature  of  a  quo  warranto^  to  try  the  right  of  the 
respondent  to  the  oflBce  of  moderator  of  school  district  No.  6 
of  Cass  County. 

It  is  alleged  in  the  petition,  that  on  the  fourth  day  of  April, 
1887,  the  relator  possessed  all  the  qualifications  required  by 
law  to  entitle  him  to  hold  the  office  of  moderator  for  said 
school  district;   that  at  the  annual  school  election,  held  OQ 
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said  day  in  said  school  district,  the  relator  was  elected  to  the 
office  of  moderator  for  said  school  district  for  the  term  of  three 
years  from  said  date;  that  immediately  thereafter  he  entered 
upon  the  discharge  of  the  duties  of  said  ofl&ce  as  moderator, 
and  continued  to  discharge  the  duties  thereof,  by  presiding  at 
school  district  meetings  of  said  district,  countersigning  war- 
rants and  orders  on  the  county  and  school  district  treasurers 
for  moneys  belonging  to  said  district,  and  performing  all  and 
singular  the  duties  imposed  by  law  on  moderators  of  school 
districts;  that  the  relator  continued  to  discharge  the  duties  of 
moderator  of  said  district  for  the  period  of  two  years,  and  has 
one  year  of  his  said  term  of  ofl&ce  to  serve  from  and  after  the 
second  Monday  of  July,  1889,  and  that  he  has  not  removed 
from  said  district,  nor  has  he  resigned  said  office  of  moderator. 

The  petition  further  alleges  that  the  respondent,  Benjamin 
F.  Frans,  on  or  about  the  second  Monday  of  July,  1889,  and 
from  thence  continually  hitherto,  without  any  legal  warrant, 
claim,  or  right,  has  used  and  exercised,  and  still  does  unlaw- 
fully use  and  exercise,  and  pretends  to  discharge,  the  duties 
of  the  office  of  moderator  in  said  school  district  No.  6  for  the 
aforesaid  term  of  office  of  the  relator,  and  claims  to  be  the 
moderator  of  said  district  in  place  of  the  relator.  The  relator 
prays  judgment  that  the  respondent  be  ousted  from  said  office, 
and  that  the  relator  be  declared  entitled  to  the  same. 

For  answer  to  the  petition,  the  respondent  "  denies  that  the 
relator  was  elected  to  the  office  of  moderator  of  said  school 
district  in  the  year  1887,  but  alleges  the  truth  to  be  that  at 
the  annual  meeting  of  said  district,  in  April,  A.  D.  1888,  the 
relator  was  elected  to  the  office  of  moderator  of  said  district, 
but  that  he  failed  to  qualify  or  to  file  his  written  acceptance 
of  said  office  in  the  time  required,  or  at  any  other  time;  and  so 
respondent  charges  that  relator  never  was  moderator  dejure 
of  said  district,  but  that  he  assumed  to  act  and  did  act  as 
moderator  of  said  district  from  said  meeting  in  April  until  the 
regular  annual  meeting  of  said  district  in  June,  1889,  at  which 
time  the  respondent  was  duly  elected  to  the  office  of  modera- 
tor of  said  district  for  two  years,  and  that  he  duly  qualified  as 
such  moderator  and  entered  upon  the  discharge  of  the  duties 
of  said  office,  and  that  he  now  holds  such  office  by  virtue  of 
such  election  and  qualification." 

A  general  demurrer  was  filed  to  the  answer,  which  was  sus- 
tained, and  a  judgment  of  ouster  was  entered  against  the  re- 
spondent.    That  decision  is  assigned  for  error. 
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It  is  insisted  by  the  respondent  that  the  relator  was  not  an 
officer  de  jure,  because  he  never  took  the  usual  oath  of  office, 
and  failed  to  file  with  the  director  of  the  school  district  his 
written  acceptance  of  the  office  of  moderator. 

It  is  conceded  by  the  respondent  that  the  school  law  con- 
tains no  provision  requiring  a  person  elected  to  the  office  of 
moderator  of  a  school  district  to  take  an  oath  of  office.  But 
it  is  claimed  that  section  1  of  chapter  10  of  the  Compiled  Stat- 
utes requires  school  district  officers  to  take  the  usual  oath  of 
office.  That  section  provides  that  '*  all  state,  district,  county, 
precinct,  township,  municipal,  and  especially  appointed  offi- 
cers, except  those  mentioned  in  section  1,  article  14,  of  the  con- 
stitution, shall,  before  entering  upon  their  respective  duties, 
take  and  subscribe  the  following  oath,  which  will  be  indorsed 
upon  their  respective  bonds,"  etc.  The  word  "district,"  as 
used  in  this  section,  refers  solely  to  judicial  district  officers, 
and  unless  school  district  officers  are  municipal  officers,  it 
is  apparent  that  they  are  not  controlled  by  the  provisions 
of  said  section.  While  the  law  makes  every  organized 
school  district  in  this  state  a  body  corporate  with  power  to 
sue  and  be  sued,  yet  they  are  merely  qiuisi  corporations,  created 
for  the  purpose  of  education,  and  are  not,  strictly  speaking, 
municipal  corporations.  The  officers  of  all  incorporated  vil- 
lages, towns,  and  cites  are  municipal  officers,  and  it  is  to  these 
officers  that  the  word  "municipal"  refers:  1  Dillon  on  Muni- 
cipal Corporations,  sec.  10;  Beach  v.  Leahy,  11  Kan.  23.  We 
are  clearly  of  the  opinion  that  school  district  officers  are  not 
required  to  take  an  oath  of  office. 

Did  the  failure  of  the  relator  to  file  his  written  acceptance 
of  the  office  within  ten  days  create  a  vacancy  in  the  office? 
Section  3  of  subdivision  3  of  the  school  law  reads  as  follows: 
"  Within  ten  days  after  the  election,  these  several  officers' 
shall  file  with  the  director  a  written  acceptance  of  the  office  to 
which  they  shall  have  been  respectively  elected,  which  shall 
be  recorded  by  said  director."  The  section  contains  no  pro- 
vision that  the  office  shall  become  vacant  if  the  acceptance  is 
not  filed.  In  this  respect  it  differs  from  section  5  of  subdi- 
vision 14  of  the  same  act,  relating  to  the  qualification  of  the 
members  of  the  board  of  education  in  cities.  Said  section  5 
provides  that  the  failure  to  take  and  subscribe  the  usual  oath 
of  office  creates  a  vacancy.  Section  15  of  chapter  10  of  the 
Compiled  Statutes  declares  that  if  any  person  elected  to  office 
ehall  fail  to  execute  and  file  his  bond  within  the  time  fixed 
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by  law,  his  office  thereupon  ipso  facto  becomes  vacant.  It  is 
evident  that  it  was  not  the  intention  of  the  legislature  that  the 
failure  of  a  school  district  oflBcer  to  file  his  acceptance  should 
create  a  vacancy. 

The  object  and  purpose  of  the  law  requiring  school  district 
officers  to  file  written  acceptance  was  to  apprise  the  public 
that  the  person  elected  intended  to  discharge  the  duties  of  the 
office.  The  pleadings  show  that  the  relator,  immediately  after 
his  election,  entered  upon  the  performance  of  the  duties  of 
moderator,  by  presiding  at  school  district  meetings,  counter- 
signing orders  on  the  county  and  school  district  treasurer  for 
moneys  belonging  to  his  district,  and  discharging  all  other 
duties  required  of  him  by  law  for  more  than  one  year,  without 
objection  from  any  one.  This  was  as  much  an  acceptance  of 
the  trust  as  would  have  been  the  filing  of  a  written  acceptance. 
The  relator  therefore  was  a  de  jure  officer,  and  no  vacancy  ex- 
isted at  the  time  the  respondent  was  elected.  The  judgment 
of  the  district  court  was  right,  and  is  affirmed. 


Corporations.  —  School  districts  a.re quasi  corporations:  OasJdllv.  Dudley, 
6  Met.  546;  39  Am.  Dec.  750,  and  note;  Andrews  v.  Bates,  11  Me.  267;  26 
Am.  Dec.  521,  and  note. 

Officers  db  Jure  —  Who  are.  —  Persons  elected  to  office  who  hare  failed 
to  qualify,  or  to  assume  the  functions  of  the  office,  are  in  no  sense  officers  de 
jure:  State  v.  Beloit,  21  Wis.  280;  91  Am.  Dec.  474.  An  officer  de  jure  is 
one  who  is  in  all  respects  legally  appointed  and  qualified  to  exeroise  the  offioe: 
Plymouth  V.  Painter,  17  Conn.  585;  44  Am.  Deo.  674. 
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[30  Nbbraska,  612.] 
MXTNIOIPAI.     COBPORATIONS  —  VACATION     OP     StrKST  —  SaLI     0»    YaOATBD 

Land.  —  A  city,  possessing  the  absolute  title  to  its  streets  and  the  power 
to  vacate  them,  may,  upon  regularly  vacating  a  street  for  the  public  good, 
and  after  a  tender  of  fair  damages  to  the  abutting  owners,  grant  or  sell 
the  land  thus  vacated  to  private  parties.  The  title  thereto  does  not 
revert  to  the  abutting  owners. 
Municipal  Corporations  —  VACATioif  or  Stbbbt  —  Dahaobs  —  Prisump* 
TiON.  —  Where  a  city,  possessing  the  power,  vacates  one  of  its  streets, 
the  abutting  owners  are  entitled  to  damages  for  the  injury  sustained 
thereby;  and  if  one  of  them  sustains  special  injury  in  excess  of  that 
suffered  by  the  community  at  large,  he  is  entitled  to  damages  therefor) 
but  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  thai 
the  damages  tendered  by  the  city  are  adequate  for  that  purpose. 

William  E.  Healey  and  M.  S.  Lindsay,  for  the  appellant. 

John  L.  Webster,  for  the  appellee. 
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Cobb,  C.  J.  The  appellant  alleges  that  on  June  25,  1885, 
he  was  the  owner  in  fee  of  lots  1  and  2  of  block  11,  of  McCor- 
mick's  addition  to  the  city  of  Omaha;  that  on  February  8, 
1887,  the  appellee,  without  legal  authority,  vacated  the  pub- 
lic street  No.  29,  in  said  addition,  between  blocks  9, 10, 11,  and 
12,  and  offered  the  same  for  sale;  to  enjoin  which  the  appel- 
lant brought  this  suit  in  the  district  court  of  Douglas  County 
against  the  city  of  Omaha,  which  upon  final  hearing  and  trial 
was  dissolved,  and  the  petition  dismissed. 

The  answer  of  the  defendant  sets  up  that  on  February  8, 
1887,  the  mayor  and  council  duly  passed  an  ordinance  declar- 
ing that  part  of  Twenty-ninth  Street  between  Farnam  and 
Howard  Streets,  in  McCormick's  Addition,  vacated;  that  prior 
thereto  three  disinterested  freeholders  of  the  city  were  duly 
appointed  to  assess  the  damages  to  the  respective  property 
holders  abutting  and  adjacent  to  the  street  so  vacated,  and 
such  appraisers  duly  assessed  such  damages,  and  the  respect- 
ive amounts  were  duly  tendered  to  the  respective  property 
holders  so  damaged;  that  prior  to  vacating  said  part  of  said 
street,  defendant  extended  Twenty-ninth  Avenue  in  a  straight 
line  from  Howard  to  Farnam  Street,  and  through  said  McCor- 
mick's Addition,  and  as  so  extended  lies  a  short  distance  west 
of  the  property  in  the  plaintiff's  petition  described,  and  is  one 
of  the  main  thoroughfares  of  the  city,  and  that  the  extension 
furnished  a  safe  and  convenient  way  of  travel  for  the  plaintiff, 
and  for  the  public,  in  place  of  that  part  of  the  street  vacated, 
and  as  a  substitute  therefor;  that  prior  to  the  vacation  thereof, 
defendant  duly  extended  Twenty-eighth  Street  in  a  straight 
line  from  Howard  Street  to  Farnam  Street  through  said  addi- 
tion, which  extension  lies  a  short  distance  east  of  the  property 
of  the  plaintiff  described,  and  is  one  of  the  main  thorough- 
fares of  the  city,  and  that  the  extension  furnished  a  safe  and 
convenient  way  of  travel  for  the  plaintiff  and  for  the  public, 
in  place  of  that  part  of  Twenty-ninth  Street  vacated,  and  as  a 
substitute  therefor;  that  the  vacating  of  said  part  of  Twenty- 
ninth  Street  and  the  extending  of  Twenty-ninth  Avenue  and 
said  Twenty-eighth  Street  were  acts  for  the  use  and  benefit  of 
the  plaintiff,  and  were  for  the  public  good. 

The  plaintiff's  reply  denies  the  allegations  of  the  answer. 

The  cause  was  submitted  to  the  court  on  the  pleadings  and 
evidence.  The  court  found  for  the  defendant,  dismissing  the 
petition,  from  which  the  plaintiff  appealed  to  this  court. 

Sections  104  and  105  of  chapter  14  of  the  Complied  Statutes 
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provide  for  the  laying  out  of  cities,  villages,  and  additions 
thereto,  into  lots,  streets,  alleys,  and  squares,  by  the  owners  or- 
proprietors  of  land,  the  platting  of  the  same,  and  the  acknowl- 
edging and  recording  of  the  plats  thereof;  and  section  106  pro- 
vides that  "  the  acknowledgment  and  recording  of  such  plat  is- 
equivalent  to  a  deed  in  fee-simple  of  such  portion  of  the  prem- 
ises platted  as  is  on  such  plat  set  apart  for  streets  or  other 
public  use,  or  as  is  thereon  dedicated  to  charitable,  religious,, 
or  educational  purposes." 

Some  years  ago,  in  writing  the  opinion  in  the  case  of  Omaha' 
etc.  R.  R.  Co.  v.  Rogers,  16  Neb.  117, 1  made  a  thorough  exam- 
ination of  the  adjudicated  cases  of  the  states  having  statutory 
provisions  similar,  or  nearly  so,  to  our  own  above  cited,  and 
came  to  the  conclusion  that  the  fee-simple  title  to  the  streets 
of  cities  or  villages,  which  passes  by  virtue  of  the  acknowledg- 
ment and  recording  of  the  plats,  passes  to  and  vests  in  the 
city  or  village. 

Section  56  of  chapter  12  a  of  the  Complied  Statutes  provides, 
as  follows:  "The  mayor  and  council  shall  have  power  .  .  .  . 
to  provide  for  the  opening,  vacating,  widening,  and  narrowing 
of  streets,  avenues,  and  alleys  within  the  city,  under  such  re- 
strictions and  regulations  as  may  be  provided  by  law,"  This 
provision  relates  to  cities  of  the  metropolitan  class,  but  there 
is  also  a  similar  provision  relating  to  cities  of  the  first  class. 

The  provision  of  statute  first  above  quoted  is  identical  with 
that  of  a  statute  of  Iowa.  That  state  also  has  a  provision  of 
statute  nearly  identical  with  that  last  above  cited.  Under- 
these  statutes  questions  nearly  similar  to  the  one  at  bar  have- 
been  several  times  before  the  supreme  court  of  that  state.  The- 
case  of  Dempsey  v.  City  of  BurlingtoUy  66  Iowa,  688,  I  am  un- 
able to  distinguish  in  principle  from  the  case  at  bar.  It  ia 
true,  the  case  appears  to  have  been  contested,  not  so  much 
upon  the  want  of  power  on  the  part  of  the  city  to  vacate  the 
alley  in  question  and  convey  the  land  thus  vacated,  as  the^ 
form  in  which  it  was  sought  to  be  done.  Yet  the  court 
squarely  decided  the  question  of  power  to  grant  the  vacated 
ground  to  a  private  person,  as  well  as  to  vacate  the  alley. 

The  case  of  Marshalltown  v.  Forney,  61  Iowa,  578,  involve* 
the  same  principle  as  the  above,  and  was  decided  the  same 
way.  While  I  am  inclined  to  follow  these  cases  as  far  as  is 
necessary  to  a  decision  of  the  case  at  bar,  yet,  in  so  far  as  it 
was  the  purpose  and  object  of  the  city  authorities  of  Des  Moine» 
and  Marshalltown,  respectively,  in  vacating  the  alley  involved,. 
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to  enable  themselves  to  grant  away  the  vacated  ground,  I 
would  not  follow  them,  as  I  think  that  the  sale  or  granting  of 
such  ground  by  the  city  could  only  be  done  as  an  incident  to 
<ihe  power  to  open  and  vacate. 

In  the  case  of  Williams  v.  Cary,  73  Iowa,  194,  the  court 
in  the  opinion  says,  after  speaking  of  the  several  cases  above 
cited,  and  others:  "  While  in  none  of  the  cases  heretofore 
determined  by  this  court  are  the  facts  similar  to  those  in 
the  case  at  bar,  yet  the  power  of  the  city,  in  a  proper  case,  to 
vacate  a  street  has  been  several  times  affirmed.  Such  power 
is  clearly  conferred  by  statute.  Under  it  the  power  to  narrow, 
widen,  or  vacate  a  street  is  practically  unlimited,  when  it  is 
exercised  for  the  public  good,  and  yet  it  cannot  be  arbitrarily 
exercised  under  the  pretense  that  the  public  good  requires  it. 
While  this  is  true,  it  is  subject  to  equitable  control,  and  there- 
fore, to  a  large  extent,  each  case  must  be  determined  in  accord- 
ance with  its  own  particular  facts.  An  abutting  lot-owner 
cannot  arbitrarily  object  to  the  vacation  of  a  street,  or  a  part  of 
a  street,  nor  can  he,  upon  slight  grounds,  prevent  the  accom- 
plishment of  that  which  is  a  material  benefit  to  the  general 
public;  and  the  conclusion  of  the  city  council  will,  ordinarily  at 
least,  be  conclusive  as  to  the  question  whether  the  vacation  of 
a  particular  street  is  for  the  public  good.  This  being  so, 
the  question  is,  whether  the  plaintiffs  will  be  materially 
damaged.  That  they  will  be  damaged  to  some  extent  will  be 
conceded;  but  no  tangible  property  belonging  to  them  will  be 
taken  or  appropriated  for  the  public  benefit.  In  a  city  or 
other  community,  at  least  some  rights  of  an  individual  must 
be  subordinate  to  the  general  good." 

In  the  case  at  bar  the  action  is  an  equitable  one,  and  the 
remedy  sought  is  a  perpetual  injunction  to  prevent  a  sale  of  the 
vacated  ground  by  the  city,  or  its  interference  with  the  plain- 
tiff in  his  enjoyment  of  the  same  as  an  open  street  Plain- 
tiff does  not  question  the  method  by  which  the  city  has  sought 
to  vacate  the  street,  or  to  sell  the  ground,  but  attacks  its  power 
to  do  either,  and  proceeds  upon  the  theory  that  it  not  having 
the  power  to  vacate  the  street  remains  open,  notwithstanding 
the  vacating  ordinance  and  the  assessment  and  tender  of  dam- 
ages to  the  abutting  property  holders.  The  question,  as  pre- 
sented by  the  pleadings,  admissions,  and  evidence,  is,  I  think, 
fully  answered  by  the  statute  which  confers  upon  the  city  the 
jpower  to  vacate  streetsi 

Doubtless  residence  property  in  a  city  may  be,  and  often  is, 
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80  situated  in  respect  to  other  streets  that  to  vacate  a  certain 
street  immediately  fronting  thereon  would  inflict  an  irrepara- 
ble injury,  and  as  such  might  be  enjoined.  But  such  case  is 
not  presented  here.  At  the  same  time,  it  must  be  conceded 
that  the  vacation  of  Twenty-ninth  Street,  as  the  parties  call 
it,  or  Twenty-eighth  Street,  as  it  is  marked  on  the  exhibit, 
would  be  an  especial  damage  to  the  property  of  the  plaintiff, 
not  shared  in  by  the  property  of  the  city,  or  of  McCormick's 
Addition  generally.  The  city  concedes  this  by  providing  for 
the  appraisement  and  tender  of  such  damages,  and  the  ap- 
praisement of  the  damages  sustained  by  some  fair  and  ade- 
quate method,  and  its  payment  by  the  city  to  the  plaintiff  is 
doubtless  the  relief  to  which  the  plaintiff  was  entitled.  This 
relief  he  was  entitled  to  upon  the  vacating  of  the  street,  which 
right  is  inconsistent  with  any  on  his  part  that  the  title  to  half 
of  the  street  reverted  to  him  upon  its  vacation,  as  well  as  any 
right  to  use  the  vacated  ground  as  a  street.  So  that  it  all  de- 
pends upon  the  right  of  the  city  to  vacate  the  street,  a  right 
given  by  the  letter  of  the  statute;  and  I  know  of  no  reason 
through  which  it  should  not  be  made  continuous  and  effective. 
The  judgment  of  the  district  court  is  afl&rmed. 

HiOHWATS  —  Vaoatiko  Stbbets.  —  The  legislature  may  anthorize  mnnici- 
pal  corporations  to  vacate  or  discontinue  streets  or  highways:  Meyer  v.  Teu- 
topolia,  131  111.  552.  The  city,  in  vacating  a  street,  must  act  in  the  way  pre- 
scribed by  statute:  Miller  v.  Corinna,  42  Minn.  391.  If  a  street  is  vacated, 
the  adjoining  proprietors  in  whom  the  fee  of  the  street  is  vested  have  a  right 
to  use  the  land  it  had  occupied  as  their  own,  the  party  on  either  side  not 
extending  his  dominion  beyond  the  center  of  the  street:  Paul  y.  Carver,  24 
Pa.  St  207;  64  Am.  Deo.  649,  and  note. 

HiOHWATS  —  Damaoss  FOB  Vacatino  Strbbt.  —  A  person  through  whose 
land  an  established  highway  is  sought  to  be  vacated  is  entitled  to  receive 
snoh  damages  as  he  may  sustidn  by  the  vaoation:  Cook  t.  Quick,  127  Ind.  477} 
Pmnatt  t.  Baton  OfmtUjf,  74  Mich.  56& 
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State  v.  School   District. 

[SO  Nebraska,  620.] 

MimiciPAL  OOBPOBATIONS.  —  Thb  Statcte  of  LiiiiTATiONS  runs  for  and 
against  cities,  towns,  and  school  districts,  as  well  as  for  and  Against  in> 
dividuals. 

Mandamus  —  Statute  of  Limitatioks  against. — A  proceeding  by  man- 
damua  is  an  action  at  law,  and  may  be  barred  by  the  statute  of  limita- 
tions. 

Mandamus  —  Statute  of  Limitations  against. — A  proceeding  by  man- 
damua  to  compel  public  oflBcers  to  perform  a  public  duty  is  within  the 
operation  of  a  statute  of  limitations  which  applies  to  all  claims  that  may 
be  made  the  ground  of  an  action  at  law,  in  whatever  form  they  may  be 
presented,  although  such  statute  does  not  expressly  include  a  proceeding 
by  mandamus. 

Dawes  and  Foss^  for  the  relator, 

O.  M.  Lambert8on,  for  the  respondents. 

Cobb,  C.  J.  The  Chemical  National  Bank  of  New  York 
City,  as  relator,  filed  its  petition  August  31,  1888,  for  a  per- 
emptory writ  of  mandamus  to  compel  the  school  board  of  dis- 
trict No.  9,  of  Sherman  County,  to  report  the  indebtedness  of 
said  district,  and  the  rate  and  amount  of  taxes  required  to 
pay  the  same,  to  the  county  clerk  and  the  county  commis- 
sioners, commanding  them  to  levy  a  tax  upon  all  the  taxable 
property  of  the  citizens  of  said  district  to  pay  such  indebted- 
ness, or  to  pay  one  third  thereof  the  first  year  ensuing,  and  an 
equal  amount  annually  until  the  whole  be  paid;  and  command- 
ing the  county  treasurer  to  collect  and  retain  the  same  in 
special  fund,  and  as  often  as  $100  should  be  collected,  to  pay 
over  the  same  to  the  clerk  of  the  supreme  court,  to  be  by  him 
paid  to  the  relator,  on  account  of  two  certain  school  district 
bonds,  lawfully  issued  by  said  district  and  held  by  the  relator, 
numbered  5  and  8  respectively,  for  $500  each,  dated  July  1, 
1874,  payable  in  six  years  from  date,  with  interest  at  ten  per 
cent  per  annum,  amounting  in  all  to  $2,105,  for  the  assess- 
ment, collection,  and  payment  of  which  demand  had  been 
duly  made,  which  demand  has  been  neglected  and  refused  by 
said  district  board  and  said  county  officers,  and  no  part  thereof 
has  been  paid,  except  such  interest  coupons  as  became  due 
prior  to  January  1,  1879,  which  were  paid. 

The  defendants  appeared  and  demurred  to  the  petition, — 
1.  That  it  fails  to  state  a  cause  of  action;  2.  That  the  cause 
of  action  is  barred  by  the  statute  of  limitations,  or  did  not  ac- 
crue within  five  years  next  preceding  the  filing  of  the  petition. 
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The  relator  claims  that  the  defendants  admit,  by  demurrer, 
the  facts  set  up  in  the  petition;  that  district  No.  9  is  a  duly 
organized  school  district;  that  it  borrowed,  by  legal  methods, 
the  money  represented  by  the  bonds  Nos.  5  and  8,  used  it  for 
school  purposes  within  and  for  the  district,  and  paid  the  inter- 
est due  prior  to  January  1,  1889. 

It  contends  that  the  demurrer  should  be  overruled,  because 
"there  is  no  doubtful  question  of  the  statute  of  limitations  not 
running  against  this  cause  of  action  in  any  former  decisions 
of  this  court,  as  claimed  by  defendants."  That  the  distinction 
between  a  school  district  warrant  for  money  due,  and  a  school 
district  bond  negotiated  for  the  loan  of  money,  is  plain  and 
evident,  and  ought  not  to  be  subject  to  the  operation  of  the 
statute  of  limitations,  for  the  reason  that  the  warrant  can  only 
be  drawn  upon  funds  already  provided  and  remaining  in  the 
treasury,  and  the  bonds  are  issued  as  the  obligation  of  the  dis- 
trict to  pay  that  amount  at  a  future  day,  on  the  public  faith 
of  the  ofl5cers,  and  upon  the  presumption  that  they  will  do 
their  duty  in  levying  and  collecting  taxes  in  order  to  pay  the 
bonds  according  to  their  legal  purport.  It  contends  that,  un- 
der sections  645-648  of  the  Code,  mandamus  should  always 
issue  where  the  right  to  require  performance  of  the  act  is  clear, 
and  where  no  other  specific  remedy  is  provided;  and  contends 
further,  that  it  is  an  established  doctrine  in  the  construction 
of  statutes  of  limitation  that  cases  within  the  reason  and  not 
within  the  words  of  the  statute,  as  in  this  instance,  are  not 
barred,  but  may  be  considered  as  omitted  cases  in  the  act,  the 
legislature  not  deeming  it  proper  to  limit  them. 

In  support  of  the  application,  the  relator's  counsel  cites  the 
decisions  of  the  supreme  courts  in  several  states.  In  Smith  v. 
Lockwoody  7  Wend.  241,  it  was  held,  in  the  state  of  New  York, 
in  the  year  1831,  "that  the  statute  of  limitation  is  not  a  bar 
to  every  action  of  debt,  but  only  to  those  brought  for  arrearages 
of  rent,  or  founded  upon  any  contract  without  specialty;  and 
that  the  settled  construction  of  the  statute  is,  that  it  applies 
solely  to  actions  of  debt  founded  upon  contracts  in  fact,  as 
distinguished  from  those  arising  from  construction  of  law." 

In  Bass  v.  Bass,  6  Pick.  362,  it  was  held  in  Massachusetts, 
in  1828,  in  an  action  between  merchants,  on  an  account  for 
goods  sold  and  delivered,  that  although  in  a  case  in  New  York 
{Coster  V.  Murray,  5  Johns.  Ch.  522),  Chancellor  Kent  had  re- 
viewed the  authorities,  and  had  come  to  the  conclusion  that 
merchants'  accounts  are  within  the  statute  where  there  is  no 
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item  within  six  years,  yet  in  a  case  reported  {Mand^ville  v. 
Wihony  5  Cranch,  15),  the  court  maintained  the  contrary  doc- 
trine; and  as  the  language  of  the  Massachusetts  statute  is 
clear,  the  court  will  ground  its  decision  upon  it.  The  words 
of  the  statute  are:  "All  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchants,  their  factors  or  servants,  shall  be  com- 
menced within  the  time  limited.  Such  accounts  are  not  within 
the  statute.  This  is  the  most  natural  construction,  and  the 
only  one  the  words  of  the  statute  will  allow." 

In  Jordan  v.  Robinson^  15  Me.  167,  the  suit  was  an  action 
of  debt  on  a  judgment  of  the  supreme  court  of  New  Brunswick, 
British  Province,  rendered  in  1818,  to  which  was  pleaded  the 
general  issue  and  the  statute  of  limitations.  The  court  held 
''  that  the  obligation  is  not  a  debt  grounded  upon  any  lending 
or  contract  within  the  meaning  of  the  statute;  but  looking  to 
the  consideration  of  the  judgment,  we  find  it  founded  upon  an 
express  contract,  but  one  excepted  from  the  operation  of  the 
statute,  being  rendered  upon  a  note  in  writing  for  the  payment 
of  money,  attested  by  a  witness."  Judgment  was  for  the  plain- 
tiff, in  the  year  1838. 

In  Keith  v.  Estill^  9  Port.  669,  the  action  was  brought  on 
a  judgment  of  the  county  court  of  Franklin  County,  Ten- 
nessee, rendered  in  1820.  The  statute  of  limitations  was 
pleaded,  the  plaintiff  demurred,  and  the  court  overruled  the 
demurrer.  The  supreme  court,  in  1840,  Ormond,  J.,  said:  "I 
should  be  willing  to  rest  the  decision  on  the  construction  of 
our  statute,  that  the  framers  of  the  act  by  the  word  '  contract  '* 
did  not  contemplate  judgments,  and  that  it  is  a  casus  omissus. 
The  contrary  opinion  has  only  been  supported  on  the  ground 
that  a  foreign  judgment  is  merely  prima  facie  evidence  of  a 
debt;  but  the  judgments  of  our  co-states,  rendered  on  service 
of  process,  are  conclusive  evidence  of  the  debt  when  sought  to 
be  enforced  in  any  other  state."  From  this  opinion  Goldthwaite, 
one  of  the  justices,  dissented,  and  said,  in  his  judgment,  the 
plea  interposed  was  a  complete  bar  to  the  action. 

In  Bedell  v.  Janney^  4  Gilm.  193,  the  supreme  court  of  Illi- 
nois, in  the  year  1847,  held  that  it  was  then  a  well-established 
doctrine  that  cases  within  the  reason,  but  not  within  the  words, 
of  the  statute  of  limitation  are  not  barred,  but  may  be  consid- 
ered as  omitted  cases  which  the  legislature  had  not  deemed 
l^oper  to  limit." 

In  the  case  of  Oarlaiid  v.  Scottj  15  La.  Ann.  143,  it  was  held 
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by  the  supreme  court  of  that  Btate,  in  1860,  that  "  statutes  of 
prescription  and  limitation  could  not  be  extended  from  one 
action  to  another,  nor  to  analogous  cases,  beyond  the  strict 
letter  of  the  law." 

It  will  not  be  disputed  that  anciently,  from  1550  to  1800^ 
and  subsequently,  the  views  and  arguments  offered  by  tho 
relator's  counsel  in  this  case,  and  the  precedents  cited  by  him^ 
in  their  own  day,  were  the  accepted  rule  and  authority  as  to- 
the  significance  and  force  of  the  writ  of  mandamus.  But  tho8& 
days  are  past,  and  the  economy  of  the  law  has  enlarged  the 
rule.  It  has  been  extended  in  this  instance,  as  in  many  other 
remedies,  and  viandamus,  from  a  prerogative  writ  of  the  crown 
or  the  state  to  enforce  an  official  duty,  has  modernly  come  to- 
be  an  action  at  law  involving  all  the  merits  of  the  inquiry- 
Hence  demurrer  is  entertained  to  the  relator's  information. 

The  important  question  raised  by  the  demurrer  is  that  of 
the  statute  of  limitations  applicable  to  the  cause  of  action  de- 
scribed by  the  relator. 

It  was  given  out  from  this  court,  as  early  as  1870,  in  the 
case  of  Brewer  v.  Otoe  County,  1  Neb.  382,  that  "the  section 
of  the  Code  of  Civil  Procedure  providing  that  'an  action  upon 
a  specialty,  or  any  agreement,  contract,  or  promise  in  writing^ 
or  foreign  judgment,  can  only  be  brought  within  five  year* 
after  the  cause  of  action  shall  have  accrued,'  applies  as  well 
to  actions  where  counties  or  other  municipal  corporations  ar& 
parties  as  between  private  persons,  the  law  recognizing  no  dis- 
tinction in  suitors,  but  applying  the  same  rule  to  all,"  Th& 
relator's  cause  of  action  would  seem  to  be  within  this  rule  un* 
der  four  of  the  conditions  mentioned. 

In  the  case  of  May  v.  School  District,  22  Neb.  205,  3  Am.  St. 
Rep.  266,  this  rule  was  maintained.  The  plaintiff  sued  on  a> 
warrant  for  seventy-five  dollars,  dated  September  9, 1879,  pay- 
able eighteen  months  after  date.  More  than  five  years  had 
elapsed  after  the  maturity  of  the  warrant  before  suit  was  com- 
menced. The  statute  of  limitations  was  applied,  and  it  wa» 
held  that  "  the  maxim,  Lapse  of  time  is  no  bar  to  the  rights  of 
the  sovereign,  applies  only  to  a  sovereign  state,  and  not  to 
municipal  corporations  deriving  their  powers  from  the  state,. 
although  their  powers,  in  a  limited  sense,  are  governmental;^ 
and  thus  it  appears  that  the  statute  runs  for  and  against  cities^ 
towns,  and  school  districts  in  the  same  manner  that  it  does  for 
and  against  individuals." 

Arguments  need  not  be  prolonged  in  support  of  this  propo- 
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sitioD.  It  has  been  considered  and  settled :  City  of  Cincinnati 
V.  EvanSy  5  Ohio  St.  594;  City  of  Cincinnati  v.  First  Presb. 
■Church,  8  Ohio,  298;  32  Am.  Dec.  718;  Lane  v.  Kennedy,  13 
•Ohio  St.  42;  School  Directors  v.  Goerges,  50  Mo.  194;  Kenne- 
bunkport  v.  Smith,  22  Me.  445;  Clements  v.  Anderson,  46  Miss. 
581;  Evans  v.  Erie  County,  Q6  Pa.  St.  225;  St.  Charles  County 
V.  Powell,  22  Mo.  525;  66  Am.  Dec.  637;  Callaway  County  v. 
Nolley,  31  Mo.  393;  Abernathy  v.  Dennis,  49  Mo.  469;  Pimental 
V.  San  Francisco,  21  Cal.  351 ;  Clark  v.  Iowa  City^  20  Wall. 
-583;  De  Cordova  v.  Galveston,  4  Tex.  470;  Underhill  v.  Trustees 
etc.,  17  Cal.  172;  £aier  v.  Johnson  Co.,  33  Iowa,  151;  2  Dillon 
on  Municipal  Corporations,  sec.  668. 

The  question  of  the  statute  of  limitations  to  be  applied  to 
municipal  corporations  was  again  considered  in  this  court,  in 
July,  1888,  in  the  case  of  the  Village  of  Arapahoe  v.  Albee,  24 
Neb.  242,  8  Am.  St.  Rep.  202,  and  it  was  held  that  "  the  stat- 
•ute  will  run  against  a  warrant  issued  by  the  proper  authorities 
of  a  village,  and  the  warrant  will  be  barred  in  five  years  from 
the  time  it  becomes  due";  citing  the  decision  in  the  case  of 
Brewer  v.  Otoe  County,  1  Neb.  382. 

And  again,  in  the  case  of  School  District  v.  First  National 
Bank,  19  Neb.  89,  the  district  bonds  of  the  plaintiff'  in  error, 
the  cause  of  action  sued  upon,  were  signed  by  the  moderator, 
director,  and  treasurer  of  the  school  district,  dated  October 
16,  1873,  registered  the  23d  following,  and  issued  by  the  dis- 
trict after  the  latter  date.  To  one  of  the  bonds  for  two  hun- 
dred dollars,  due  October  1, 1875,  there  was  pleaded  the  statute 
of  limitations,  the  action  having  been  commenced  July  26, 
1882,  and  there  being  evidence  and  indorsements  on  the  bond 
of  the  payment  by  the  county  treasurer  of  interest  thereon, 
March  22,  1878,  $25;  April  30,  1878,  .$60.25;  June  15,  1878, 
$54;  it  was  held  that  such  evidence  was  competent  to  take  the 
bond  out  of  the  operation  of  the  statute  of  limitations,  which 
'Otherwise  would  have  barred  the  action. 

If  it  be  insisted  that  limitation  is  not  to  be  applied  to  man- 
damtis  as  to  the  duties  of  municipal  officers,  it  is  answered 
that  section  2  of  title  1  of  the  form  of  civil  actions  of  the  Code 
of  Civil  Procedure  declares  that  "the  distinction  between  ac- 
tions at  law  and  suits  in  equity,  and  the  forms  of  all  such 
■actions  and  suits  heretofore  existing,  are  abolished,  and  in 
their  place  there  shall  be  hereafter  but  one  form  of  action, 
which  shall  be  called  a  civil  action,"  the  complainant  to  be 
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known  as  the  plaintiff,  and  the  adversary  as  the  defendant  in 
the  case. 

In  consonance  with  this  provision,  it  was  held  in  the  case  of 
Stats  V.  Lancaster  Co.,  13  Neb.  223,  that  "a  mandamus,  under 
our  practice,  is  an  action  at  law,  and  is  reviewable  only  on 
error,  and  not  by  appeal."  This  decision  would  appear  to 
settle  all  the  important  questions  contended  for  by  the  coun- 
sel for  the  relator,  against  his  expressed  views.  Nor  is  the 
decision  inconsistent  with  the  modern  rule  of  mandamus  in 
this  country. 

In  the  case  of  Commonwealth  v.  Dennisony  24c  How.  66,  as 
early  as  1860,  the  chief  justice  of  the  United  States,  after  re- 
marking that  "  the  court  is  sensible  of  the  importance  of  this 
case,  and  of  the  great  interest  and  gravity  of  the  questions  in- 
volved in  it  which  have  been  raised  and  fully  argued  at  the 
bar,"  held  "  that  a  writ  of  m/indamus  does  not  issue  in  virtue 
of  any  prerogative  power,  and  in  modern  practice  is  nothing 
more  than  an  ordinary  action  at  law  in  cases  where  it  is  the 
appropriate  remedy."  This  application  was  for  a  writ  of  man- 
damus to  compel  the  defendant  to  deliver  up  to  the  custody  of 
the  plaintifif  the  body  and  person  of  one  Willis  Sago,  indicted 
of  the  offense  of  seducing  and  enticing  Charlotte,  a  slave  of 
C.  VV.  Nuckols,  to  leave  her  master  and  escape  into  Ohio. 
The  cause  of  action  was  fully  inquired  into,  and  the  writ  de- 
nied: Kendall  v.  United  States,  12  Pet.  615. 

This  new  view,  if  it  may  be  called  so,  has  been  so  well  set- 
tled, and  so  apparently  proper,  that  our  brother  Maxwell  in 
his  work  has  adopted  it,  and  said  that  "  in  modern  practice 
mandamus  is  nothing  more  than  an  action  at  law  between 
the  parties":  Maxwell's  Pleading  and  Practice,  729.  And 
while  this  principle  cannot  be  misunderstood  in  this  state,  it 
does  not  seem  to  be  less  common  to  others.  In  the  case  of 
Dement  v.  Rokker,  126  111.  189,  it  was  held  "that  mandamus 
was  an  action  at  law,  to  be  governed  by  the  same  rules  of  plead- 
ing as  in  other  actions,  and  was  within  the  limitation  act  which 
provided  that  '  all  actions  founded  upon  any  judgment  shall 
be  commenced  within  sixteen  years  after  the  cause  of  action 
accrued,  and  not  thereafter.'  "  The  supreme  court  of  Illinois 
held,  further,  that  the  defense  of  this  statute  was  good,  and  said 
that  "  obviously  this  proceeding  was  comprehended  within  the 
terra  *  action '  used  in  the  statute  ":  Peoria  County  v.  Gordon, 
82  111.  437. 

Mr.  J.  L.  High,  in  his  important  work  on  extraordinary 
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remedies,  sec.  355,  lays  it  down,  that  in  cases  where  the  aid 
of  mandamus  is  sought  to  compel  public  oflScers  to  draw  their 
warrant  for  the  payment  of  money,  "  the  right  to  relief,  in  this 
class  of  cases,  may  be  barred  by  the  statute  of  limitations." 
That  we  believe  to  be  this  case,  and  we  hold  broadly  that  our 
statute  of  limitations,  although  confined  in  terms,  applies  to 
all  claims  that  may  be  made  the  ground  of  action  at  law,  in 
whatever  form  they  maybe  presented;  the  same  falling  within 
the  meaning  and  purport  of  section  16  of  the  code  when  not 
falling  within  any  other. 

It  does  not  seem  doubtful,  from  the  precedents  and  authori- 
ties cited,  that  the  demurrer  in  this  case  is  well  taken,  and 
that  the  statute  of  limitations  is  a  bar  to  the  writ,  which  is  de- 
nied, at  the  costs  of  the  relator. 

Writ  denied.  

Municipal  CSorpobations  —  Statute  op  Limitations.  —  The  statute  ol 
limitations  runs  in  favor  of  villages  and  cities:  Arapahoe  v.  Albee,  24  Neb. 
242;  8  Am.  St.  Rep.  202,  and  note,  in  which  cases  are  collected;  Deaha  Oounty 
V.  Jones,  51  Ark.  524;  Foxworthy  v.  City  of  Hastings,  23  Neb.  772.  The  stat- 
ute also  runs  against  municipal  corporations:  Western  Lunatic  Asylum  v.  Mil- 
lar, 29  W.  Va.  326;  6  Am.  St.  Rep.  644,  and  note;  City  of  Muscatine  y.  Chicago 
etc.  R'y  Co.,  79  Iowa,  646;  Cincinnati  v.  First  Presbyterian  Church,  8 Ohio,  298; 
32  Am.  Dec.  718,  and  extended  note. 

Mandamus  —  Statute  of  Limitations.  — A  delay  for  more  than  six  years 
to  demand  payment  of  township  warrants,  or  to  apply  for  mandamus  to  com- 
pel such  payment,  will,  if  unexplained,  bar  such  relief:  Avery  v.  Toumship  qf 
Krakow,  73  Mich.  622.  The  statute  of  limitations  applies  to  all  actions, 
whether  at  law  or  in  equity:  Hargis  v.  SeweU,  87  Ky.  63. 
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[80  Nebraska,  683.] 

Exemptions  —  Head  op  Family  —  Divorced  Husband.  —  Where  husband 
and  wife  are  divorced,  and  the  custody  of  their  minor  children  is  given  to 
her,  but  he  continues  to  furnish  means  for  the  support  of  such  children, 
he  is  the  head  of  a  family,  and  entitled  to  the  benefit  of  the  exemption 
laws. 

Exemptions.  — Libbakt  and  Implements  op  a  Pbopessional  Man  are  ex- 
empt from  execution,  whether  he  is  the  head  of  a  family  or  not. 

E.  V.  Clarky  and  Sullivan  and  Reeder^  for  the  plaintiff  in 
error. 

W.  F.  Critchfield  and  M.  V.  Moudyy  for  the  defendant  in 
error. 

Maxwell,  J.     On  September  14,  1886,  the  plaintiff  in  error 
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was  the  sherifif  of  Nance  County,  and  had  for  collection  aa 
execution  issued  out  of  the  district  court  of  Buffalo  County 
against  M.  V.  Moudy,  the  defendant  in  error.  Moudy  was  a 
practicing  lawyer  of  Nance  County,  and  the  execution  was 
levied  upon  his  law  library  and  other  property  used  by  him 
in  the  practice  of  his  profession.  Moudy  gave  a  redelivery 
bond  to  the  sheriff  and  retained  possession  of  the  property 
levied  upon. 

In  April,  1887,  the  plaintiff  in  error  sought  to  sell  the  prop- 
erty upon  which  the  levy  had  previously  been  made,  when 
Moudy  alleged  that  he  was  the  head  of  a  family,  and  filed  an 
inventory  of  his  assets  with  the  sheriff,  who  refused  to  recog- 
nize his  right  to  the  benefit  of  the  exemption  law.  Moudy 
thereupon  commenced  an  action  to  enjoin  the  sale,  and  also 
one  to  cause  the  sheriff  to  appraise  and  set  aside  the  property 
ui  exempt.  Both  actions  were  commenced  March  30,  1888, 
and  were,  on  the  motion  of  defendant  in  error,  subsequently 
consolidated.  A  temporary  injunction  was  granted,  which, 
on  final  hearing,  was  made  perpetual,  and  at  the  same  time  a 
peremptory  writ  of  Tnandamtis  was  awarded  against  Roberts, 
and  the  property  appraised  and  awarded  to  Moudy. 

The  testimony  tends  to  show  that  in  the  year  1875  Moudy 
was  married  in  Wyoming  Territory;  that  two  children  were 
the  fruit  of  this  marriage.  In  the  year  1878  or  1879  his  wife 
returned  to  her  father's  home  in  Wyoming,  taking  the  children 
with  her,  and  in  1880  she  procured  a  divorce  from  her  hus- 
band, and  in  the  decree  was  awarded  the  custody  of  the  chil- 
dren. Moudy  testifies,  however,  that  he  has  continued  to 
furnish  means  for  the  support  of  his  children.  There  is  no 
denial  of  this  testimony  in  the  record,  except  such  as  may  be 
inferred  from  the  decree  of  divorce.  There  is  testimony,  there- 
fore, tending  to  show  that  he  is  the  head  of  a  family,  and  enti- 
tled to  exemption  under  the  statute. 

Under  section  530  of  the  code,  "the  library  and  implements 
of  any  professional  man  "  are  exempt,  whether  he  is  the  head 
of  a  family  or  not. 

Nearly  all  the  property  levied  upon  in  this  case  was  such  as 
pertained  to  Moudy's  law  oflBce,  and  was  exempt  under  the 
statute. 

The  judgment  of  the  court  below  is  right,  and  is  affirmed. 

ExBMPTlONS.  —  Who  is  head  of  family  within  the  meaning  of  the  exemption 
laws,  see  note  to  Seaton  v.  Marshall,  99  Am.  Dec.  684;  extended  note  to  Wade 
V.  Jones,  61  Am.  Dec.  5S6-593,  in  which  the  subject  is  fully  discussed. 
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Exemptions — Libbart  and  Tools  of  Profbssional  Man. —The  office 
furniture  of  a  lawyer  is  exempt  from  execution,  under  a  statute  which  exempts 
the  proper  tools  aad  implements  of  a  professional  man:  Abraham  v,  Davenport, 
73  Iowa,  111;  5  Am.  St.  Rep.  665.  The  tools  of  a  dentist  are  exempt  from 
execution:  Maxon  v.  Perrolt,  17  Mich.  332;  97  Am.  Dec.  191,  and  note;  ex- 
tended note  to  KiUmrn  v.  Demming,  21  Am.  Dec.  645-554. 
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Desds.  —  Air  Encttmbbanoe  is  Ant  Right  to  ob  Intebest  in  Land  which 
may  subsist  in  third  persons,  to  the  dimiuution  of  the  value  of  the  land, 
and  not  inconsistent  with  the  passing  of  the  fee  in  it  by  deed. 

Deeds  —  Encumbrance  —  Party- wall  Agreement.  —A  covenant  by  the 
owner  of  a  lot  to  pay  a  portion  of  the  cost  of  a  party -wall  erected  thereon, 
in  the  event  that  it  is  used  by  him,  ia  a  covenant  and  encumbrance 
which  runs  with  the  land,  and  is  binding  upon  his  grantee.  It  therefore 
constitutes  a  breach  of  the  covenants  in  his  deed  against  encumbrances. 

Deeds.  —  Covenant  aqainst  Encumbbances  in  a  deed  covers  those  unknown 
as  well  as  those  known  to  the  grantee  at  the  time  of  his  purchase. 

Pownd  and  ButTj  for  the  plaintiffs  in  error. 

0.  P.  MoBoUy  for  the  defendant  in  error. 

NoBVAL,  J.  On  the  eighth  day  of  May,  1886,  the  defend- 
ant, Milton  P.  Lamaster,  was  the  owner  of  lots  7  and  8,  in 
block  40,  in  the  city  of  Lincoln,  and  E.  W.  Baldwin  and  G. 
S.  Baldwin  were  the  owners  of  lot  9,  in  said  block.  On  said 
day  the  said  Lamaster  and  the  Baldwins  entered  into  the  fol- 
lowing contract  for  a  party-wall  between  said  lots  8  and  9:  — 

"  Articles  of  agreement  made  and  concluded  this  eighth  day 
of  May,  1886,  by  and  between  E.  W.  Baldwin  and  G.  S.  Bald- 
win, party  of  the  first  part,  and  Milton  F.  Lamaster  party  of 
the  second  part,  witnesseth:  — 

•'  That  whereas  said  parties  of  the  first  part  are  the  owners 
of  lot  9,  block  40,  in  the  city  of  Lincoln,  in  the  county  of  Lan- 
caster, and  state  of  Nebraska;  and  whereas  said  party  of  the 
second  part  is  the  owner  of  lot  8,  block  40,  in  the  said  city  of 
Lincoln,  which  lot  joins  said  lot  9,  belonging  to  said  first  par- 
ties, on  the  west  side;  and 

'*  Whereas  said  first  parties  contemplate  building  upon  their 
said  lot  9  a  three-story  brick  store-building,  and  one  wall  of 
which  would  lie  along  the  west  of  said  lot,  adjacent  to  said 
lot  8,  belonging  to  the  party  of  the  second  part,  — 

"Now,   therefore,  it  is  hereby   mutually  covenanted   and 
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agreed,  by  and  between  the  parties  hereunto,  that  said  first  par- 
ties shall  build  said  wall  so  that  the  center  of  the  same  shsill 
be  upon  the  dividing  line  between  said  lots  8  and  9,  in  said 
block  40,  in  the  city  of  Lincoln,  Lancaster  County,  Nebraska, 
and  that  the  same  shall  be  and  remain  a  party-wall  for  the 
oommon  use  of  the  parties  hereunto. 

"  And  it  is  further  agreed  that  said  parties  shall  construct 
Bald  wall  in  a  good,  durable,  and  sufficient  manner,  the  wall 
of  basement  being  one  foot  ten  inches  in  thickness,  with  a 
footing  of  concrete  one  foot  thick  by  three  feet  wide,  and  a 
footing  of  large  stone  upon  this;  that  the  wall  of  the  first  story 
shall  be  four  bricks  or  sixteen  inches  in  thickness,  and  that 
the  remainder  of  wall  shall  be  three  bricks  or  thirteen  inches 
in  thickness;  that  said  wall  shall  contain  flues  properly  built 
and  arranged  for  the  accommodation  and  use  of  the  party  of 
the  second  part;  that  there  shall  be  at  the  height  of  each  story 
proper  joist  holes  left  in  said  wall,  and  in  the  west  side  thereof, 
for  the  accommodation  of  the  party  of  the  second  part,  and 
that  said  holes  shall  be  filled  with  brick  set  on  end,  so  they  can 
be  taken  out  when  required,  and  that  saM  holes  shall  be  made 
directly  opposite  to  the  ends  of  the  joists  of  said  building  to  be 
erected  by  the  parties  of  the  firat  part.  It  is  also  further 
agreed  that  in  case  said  first  parties  do  not  build  on  the  whole 
of  said  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  said  lot,  and  if  at  any  time  either  of  the  parties  here- 
unto desires  to  extend  said  party-wall,  they  shall  be  at  liberty 
to  do  the  same,  subject  to  all  the  terms  and  conditions  of  this 
contract  as  to  thickness  and  character  of  wall,  and  as  to  the 
rights  and  privileges  of  both  parties  hereunto. 

"  It  is  also  mutually  agreed  that  when  the  party  of  the  sec- 
ond part  shall  join  to  or  make  use  of  said  party-wall  he  shall 
pay  to  first  parties  for  the  same  a  sum  not  exceeding  the  first 
cost  thereof,  or  the  portion  thereof  so  used,  to  be  determined  at 
that  time  by  two  disinterested  persons  or  arbitrators,  one  to  be 
chosen  by  the  party  of  the  first  part  and  one  by  the  party  of 
the  second  part,  and  in  case  of  disagreement  these  two  arbi- 
trators shall  choose  a  third  person  as  referee,  and  the  decision 
oT  these  three  persons  as  to  the  value  of  said  wall  shall  be 
final. 

"  And  in  case  of  the  extension  of  said  party- wall  by  either 
of  the  parties  hereunto,  then  the  other  party  shall,  upon  his 
joining  to  or  using  said  wall,  pay  to  the  party  building  the 
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tame  one  half  the  value  thereof,  the  same  to  be  determined  as 
hereinbefore  provided. 

"  It  IB  further  agreed  by  and  between  the  parties  hereunto 
that  the  several  covenants  and  agreements  herein  contained 
shall  extend  to  and  be  binding  upon  their  several  heirs,  exec- 
utors, and  administrators  and  assigns. 

"In  witness  whereof,  we  have  set  our  hands  this  seventh 
day  of  May,  1886. 
"  In  presence  of 

Tarty  of  the  first  part: 

"  G.  S.  Baldwin. 
"  E.  W.  Baldwin. 
*  Party  of  the  second  part: 

"  M.  F.  LXMASTKB.** 

The  above  contract  was  duly  acknowledged,  and  on  the 
nineteenth  day  of  May,  1886,  was  recorded  in  the  county  clerk's 
office  of  Lancaster  County.  During  the  year  1886  the  Bald- 
wins erected  a  brick  building  on  lot  9,  and  in  pursuance  of  the 
above  agreement,  constructed  a  party-wall  on  the  line  between 
lots  8  and  9,  one  half  of  the  wall  resting  on  each  of  said  lots. 

On  February  19,  1887,  Lamaster  sold  and  conveyed  to  Car- 
los C.  Burr  and  Lionel  0.  Burr  said  lots  7  and  8.  The  deed 
contains  the  following  covenants:  — 

"  The  said  Milton  F.  Lamaster  does  hereby  covenant  with 
said  Carlos  C.  Burr  and  Lionel  C.  Burr,  and  their  heirs  and 
assigns,  that  he  is  lawfully  seised  of  said  premises;  that  they 
are  free  from  encumbrance;  that  be  has  good  right  and  lawful 
authority  to  sell  the  same;  and  said  M.  F.  Lamaster  does 
hereby  covenant  to  warrant  and  defend  the  title  to  said  prem- 
ises against  the  lawful  claims  of  all  persons  whomsoever." 

Afterwards,  the  Burrs  erected  a  six-story  stone  building  on 
the  lots  purchased  by  them,  but  did  not  use  said  party-wall. 
The  plaintiffs  brought  this  suit  for  damages,  claiming  that  the 
party-wall  agreement  and  the  party- wall  constructed  by  the 
Baldwins  constituted  a  breach  of  the  covenants  in  the  deed. 
The  judgment  of  the  district  court  was  for  the  defendant 

The  main  question  presented  by  the  record  is,  whether  the 
party-wall  agreement  and  the  party-wall  erected  in  pursuance 
thereof  constituted  a  breach  of  the  covenants  of  the  deed 
against  encumbrances. 

An  encumbrance  is  defined  to  be  any  right  to  or  interest  in 
land  which  may  subsist  in  third  persons,  to  the  diminution  of 
the  value  of  the  land,  and  not  inconsistent  with  the  passing  of 
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the  fee  in  it  by  the  deed  of  conveyance:  1  Bouv.  Law  Diet.  784; 
2  Greenl.  Ev.,  sec.  242;  Fritz  v.  Pusey,  31  Minn.  368;  Prescott  v. 
Trueman,  4  Mass.  630;  3  Am.  Dec.  246. 

By  the  contract  entered  into  between  Lamaster  and  the 
Baldwins,  the  latter  were  authorized  to  construct  one  half  of 
the  party-wall  on  the  vacant  lot  owned  by  Lamaster,  and  he 
covenanted  for  himself,  his  heirs  and  assigns,  to  pay  the  Bald- 
wins the  one  half  of  the  cost  of  the  wall  whenever  he  should 
make  use  of  the  same.  This  agreement  gave  the  Baldwins  an 
interest  in  the  nature  of  an  easement  in  the  Lamaster  lot,  and 
constituted  an  encumbrance.  The  obligation  to  pay  a  portion 
of  the  cost  of  the  wall  was  not  merely  a  personal  covenant 
binding  upon  Lamaster,  but  was  a  burden  which  ran  with  the 
land,  and  bound  his  grantees  to  pay  for  one  half  of  the  wall  if 
they  used  the  same.  It  was  a  charge  upon  the  lot  conveyed 
to  the  Burrs,  and  until  it  was  used  by  them  the  Baldwins  had 
a  right  of  property  in  the  wall. 

In  Savage  v.  Mason,  3  Cush.  500,  the  action  was  brought  for 
a  breach  of  covenants  against  encumbrances.  In  an  agree- 
ment of  partition  of  real  estate  between  the  owners,  it  was 
stipulated  that  the  center  of  the  party-walls  of  each  brick  or 
Btone  building  might  be  placed  upon  the  lines  dividing  the 
lots  from  a  contiguous  lot,  and  that  the  owner  of  such  contig- 
uous lot  should  pay  for  one  half  of  the  wall  so  used  by  him, 
whenever  he  should  make  use  of  the  same,  A  lot  set  off  to 
Benjamin  Joy,  one  of  the  parties  to  the  agreement,  was  con- 
veyed by  his  heirs  to  John  F.  Loring  and  Henry  Arews,  and 
subsequently  it  was  by  them  conveyed  to  Ezekiel  W.  Pike, 
who  erected  his  brick  dwelling-house  on  the  lot,  placing  the 
center  of  one  of  the  walls  upon  the  line  dividing  his  lot  from 
the  contiguous  lot.  Subsequently,  Pike  conveyed  his  lot  to 
Luther  S.  Gushing  and  wife,  who  in  turn  conveyed  to  the 
plaintiffs.  The  contiguous  lot  by  Jonathan  Mason  was,  upon 
his  death,  set  ofif  to  the  defendant,  who  erected  thereon  a 
brick  dwelling,  in  which  the  party- wall  was  used.  The  plain- 
tiff sued  upon  the  covenant  for  one  half  of  the  value  of  the 
party- wall.  The  court,  in  the  opinion,  says:  "  A  covenant  is 
said  to  run  with  the  land  when  either  the  liability  to  perform 
it,  or  the  right  to  take  advantage  of  it,  passes  to  the  aaaignee 
of  the  land.  The  liability  to  perform  and  the  right  to  take 
advantage  of  this  covenant  both  pass  to  the  heir  or  assignee 
of  the  land  to  which  the  covenant  is  attached.  This  cove- 
nant can,  by  no  means,  be  considered  as  merely  personal  or 
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collateral,  and  detached  from  the  land.  There  was  a  privity 
of  estate  between  the  covenanting  parties  in  the  land  to  which 
the  covenant  was  annexed.  The  covenant  is  in  terms  between 
the  parties  and  their  respective  heirs  and  assigns;  it  has  di- 
rect  and  immediate  reference  to  the  land;  it  relates  to  the 
mode  of  occupying  and  enjoying  the  land;  it  is  beneficial  to 
the  owner  as  owner,  and  to  no  other  person;  it  is  in  truth  in- 
herent and  attached  to  the  land,  and  necessarily  goes  with 
the  land  into  the  hands  of  the  heir  or  assignee."  Among  the 
many  decisions  sustaining  the  same  proposition,  we  cite  Rocfie 
V.  Ullman,  104  111.  1;  Sharp  v.  Cheatham,  88  Mo.  498;  57  Am. 
Rep.  433;  Richardson  v.  Tohey,  121  Mass.  457;  23  Am.  Rep. 
283;  Bronson  v.  Coffin,  108  Mass.  175;  11  Am.  Rep.  335;  Piatt 
V.  Eggleston,  20  Ohio  St.  414. 

In  the  case  of  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am.  Rep. 
433,  Roach  and  Stitt  and  Austin  Elliott,  being  the  owners 
respectively  of  adjoining  lots  in  the  town  of  Warrensburg, 
Missouri,  on  July  7,  1868,  entered  into  a  written  agreement, 
by  which  Roach  and  Stitt  agreed  to  erect  a  party-wall  on  the 
line  between  the  two  lots,  and  Elliott  agreed  that  when  he 
should  use  said  wall,  he  would  pay  to  the  other  parties  one 
half  of  so  much  of  the  wall  as  he  should  join  to.  Subse- 
quently, Roach  and  Stitt  erected  a  wall  along  the  line  be- 
tween the  lots,  and  six  inches  on  Elliott's  lot  for  ninety  feet 
la  length.  Afterwards,  Elliott  erected  a  building  on  his  lot, 
using  the  party-wall.  Subsequently,  Roach  and  Stitt  con- 
veyed their  lot  to  one  Sharp,  and  shortly  thereafter  Elliott 
conveyed  his  lot  to  Cheatham,  who  erected  thereon  a  brick 
extension  of  the  building  previously  erected  by  Elliott,  and 
joined  the  same  with  the  party-wall,  using  thirty  feet  in  length 
and  sixteen  feet  in  height.  Suit  was  brought  to  recover  from 
Cheatham  the  costs  of  one  half  of  the  wall  used  by  him.  It 
was  held  that  the  efifect  of  such  an  agreement  was  to  create 
cross-easements  as  to  each  owner,  and  that  the  one  who  pur- 
chased the  lot  with  notice  would  be  bound  by  his  grantor's 
agreement  to  pay  one  half  the  cost  of  the  party-wall  upon 
using  it. 

The  question  was  again  before  the  same  court  in  March,  1886, 
in  the  case  of  Keating  v.  Korfhage,  88  Mo.  524.  It  was  a  suit  to 
enforce  the  provisions  of  a  party-wall  agreement  similar  to 
the  one  in  the  case  at  bar.  We  quote  from  the  syllabus  of 
that  case:  "  An  agreement  made  between  adjoining  owners  in 
relation  to  a  party-wall  erected  on  the  division  line  of  their 
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lots  is  binding  on  the  parties,  and  creates  an  equitable  charge^ 
easement,  and  servitude  upon  the  lots  built  upon." 

There  are  cases  holding  that  a  party-wall  agreement  like- 
the  one  before  us  is  merely  personal,  binding  alone  upon  th© 
parties  to  it,  and  does  not  attach  to  the  land,  but  the  weight 
of  the  decisions  in  this  country  is  to  the  effect  that  it  attaches- 
to  and  is  a  charge  upon  the  land. 

A  case  similar  in  its  facts  to  the  one  at  bar  is  Mackey  ▼;. 
Harmon,  34  Minn.  168.  One  Hurlburt  and  the  defendant 
Harmon,  owning  adjoining  lots  in  Minneapolis,  entered  into- 
a  written  agreement  that  Hurlburt  might  erect  a  party-wall 
on  the  dividing  line  between  the  lots,  so  that  one  half  of  th» 
wall  should  stand  on  each  lot,  and  that  Harmon  should  have 
the  right  to  join  to  and  use  the  wall  by  paying  one  half  of  the 
value  of  so  much  thereof  as  he  should  use.  The  agreement 
was  acknowledged  and  recorded.  Hurlburt  erected  the  party- 
wall  according  to  the  agreement,  and  afterwards  Harmon  con- 
veyed his  lot  to  the  plaintiff  Mackey  by  a  deed  containing; 
covenants  against  encumbrances,  and  Mackey  conveyed  one- 
half  the  lot  to  his  co-plaintiff  Legg,  which  deed  contained  like^ 
covenants.  The  plaintiffs,  in  order  to  use  the  wall,  paid  to 
Hurlburt  $850,  being  one  half  of  the  value  of  the  wall  used 
by  them.  Suit  was  brought  against  Harmon  on  his  covenants 
against  encumbrances.  The  trial  court  held  that  the  party- 
wall  agreement  did  not  constitute  a  legal  encumbrance.  The 
case  was  reversed  by  the  supreme  court.  Berry,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says:  '*  The  easement  in  thfr 
plaintiff's  lands  in  favor  of  and  appurtenant  to  Hurlburt's  i» 
a  right  or  interest  in  a  third  person  in  the  former,  to  the  dimi- 
nution of  its  value,  and  therefore  an  encumbrance  within  the 
authoritative  definition  before  given.  The  existence  of  the 
encumbrance  does  not  depend  upon  the  extent  or  amount  of 
the  diminution  in  value.  If  the  right  or  interest  of  the  third 
person  is  such  that  the  owner  of  the  servient  estate  has  not 
so  complete  and  absolute  an  ownership  and  property  in  hia 
land  as  he  would  have  if  the  right  or  interest  spoken  of  did 
not  exist,  his  land  is  in  law  diminished  in  value  and  encum- 
bered. It  follows  that  in  the  case  at  bar  the  existence  of  the 
right  in  plaintiff's  land  conferred  upon  and  as  appurtenant  to 
Hurlburt's  land  was  an  encumbrance,  and  that  therefore  the . 
covenant  against  encumbrances  in  Harmon's  deed  to  plaintiff 
Mackey  is  broken." 

The  supreme  court  of  Iowa,  in  Bertram  v.  Curtis,  81  Iowa» 
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46,  held  that  where  the  owner  of  a  vacant  lot,  on  which  rests 
one  half  of  a  neighbor's  wall,  conveys  the  same  with  a  cove- 
nant of  warranty  against  encumbrances,  the  existence  of  such 
wall  is  not  a  breach  of  the  covenant.  This  case  is  not  an  au- 
thority in  point.  An  examination  of  the  reported  case  shows 
that  it  is  based  upon  a  statute  of  that  state  which  confers  the 
right  to  one  who  is  about  to  erect  a  building  contiguous  to  the 
lot  of  another  to  construct  one  half  of  the  wall  on  his  neighbor's 
lot,  and  gives  the  latter  the  right  to  make  use  of  the  wall  as  a 
party-wall  by  paying  one  half  of  the  expense  of  constructing 
the  same.  Under  such  a  statute  the  existence  of  a  party- 
wall  would  not  be  an  encumbrance.  The  covenant  is  pre- 
fiumed  to  have  been  made  with  reference  to  the  provisions  of 
the  statute.  As  we  have  no  law  in  this  state  regulating  party- 
walls,  it  is  obvious  that  the  decision  in  Bertram  v.  Curtis,  31 
Iowa,  46,  is  not  applicable. 

In  Mohr  V.  Parmelee,  43  N.  Y.  Super.  Ct.  320,  it  was  held  that 
a  party-wall  resting  upon  the  land  of  adjoining  owners  is  not 
an  encumbrance.  In  that  case  it  appears  that  the  party-wall 
was  constructed  wholly  on  one  of  the  two  adjoining  lots,  with 
the  right  granted  to  the  owner  of  the  other  contiguous  lot  to 
■use  the  same  as  a  party-wall.  It  was  held,  both  in  the  opinion 
-and  syllabus,  that  such  right  constituted  an  encumbrance  upon 
the  lot  on  which  the  wall  stood.  It  is  obvious  that  what  is 
said  by  the  court  about  a  party-wall  constructed  upon  the  lots 
•of  adjacent  owners  not  being  an  encumbrance  is  mere  obiter 
dicta,  and  was  not  pertinent  to  any  question  necessary  to  be 
decided  in  the  proper  determination  of  the  case. 

In  Hendricks  v.  Starks,  37  N.  Y.  106,  93  Am.  Dec.  549,  it 
-was  held  that  "a  party-wall  creating  a  community  of  iaterest 
between  adjoining  proprietors  is  in  no  just  sense  to  be  deemed 
&  legal  encumbrance."  That  was  an  action  to  enforce  the 
8pecifi«  performance  of  a  contract  for  the  sale  of  real  estate. 
Stark  r'^fused  to  complete  his  purchase,  on  the  ground  that 
two  of  the  walls  of  the  building  on  the  premises  were  party- 
walls,  which  supported  the  buildings  on  adjoining  lots.  These 
walls  stood  part  on  the  premises  purchased  and  part  on  the 
adjoining  lots.  It  is  doubtless  true  that  a  party-wall  between 
two  buildings  owned  by  different  persons  would  not  constitute 
:&  breach  of  a  covenant  against  encumbrances,  for  the  owners 
have  a  community  of  interest  in  the  wall,  each  having  the 
Tight  to  support  his  building  by  that  part  of  the  wall  owned 
i>y  the  other.    It  is  difficult  to  see  how  a  purchaser  of  one  of 
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the  bnildingg  and  the  lot  on  which  it  stands  could  be  dam- 
aged by  the  existence  of  the  party-wall,  as  the  easement  of 
support  is  mutual  and  reciprocal.  But  where  one  purchases 
a  vacant  lot  which  supports  the  half  of  the  wall  of  the  build- 
ing erected  on  the  adjoining  lot,  and  such  purchaser  is,  by  the 
terms  of  a  previous  party-wall  agreement,  obliged  to  pay  part 
of  the  costs  of  the  wall  in  order  to  use  it,  such  agreement  and 
wall  is  an  encumbrance. 

The  plaintiffs  offered  to  prove  at  the  trial  that  they  did  not 
know  that  the  wall  rested  upon  any  part  of  lot  8.  This  testi- 
mony was  excluded,  and  we  think  properly  so.  Whether  or 
not  the  plaintiffs  had  such  knowledge  is  immaterial  to  their 
right  of  action.  A  covenant  against  encumbrances  covers 
those  unknown  as  well  as  those  known  at  the  time  of  the  pur- 
chase: Barlow  v.  McKinleyj  24  Iowa,  69;  McOowen  v.  Myers, 
60  Iowa,  256;  Burk  v.  Hill,  48  Ind.  52;  17  Am.  Rep.  731; 
Huyck  V.  Andrews,  113  N.  Y.  81;  10  Am.  St.  Rep.  432;  Her- 
rick  V.  Moore,  19  Me.  313;  Prichard  v.  Atkinson,  3  N.  H.  335; 
Clark  V.  Estate  of  Conroe,  38  Vt.  469;  Kellogg  v.  Malin,  50  Mo. 
496;  11  Am.  Rep.  426;  Hubbard  v.  Norton,  10  Conn.  422;  Par- 
ish V.  Whitney,  3  Gray,  516;  Long  v.  Moler,  5  Ohio  St.  271. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Covenants— Ekoumbranob  on  Land,  What  is.  — An  enonmbrane«,  within 
the  terms  of  a  covenant  against  encambraaces,  includes  every  right  or  interest 
in  land  to  the  diminution  of  the  value  of  the  land:  Huyde  v.  Andrews,  113 
N.  Y.  81;  10  Am.  St,  Rep.  432,  and  note;  extended  note  to  Oibsonv.  Holden, 
56  Am.  Rep.  163.  A  right  to  procure  ice  from  premises  is  an  encumbrance: 
Smith  V.  Davit,  44  Kan.  362.  An  assessment  by  a  drainage  commissioner  is 
an  encumbrance:  Lindsay  v.  Eaatvoood,  72  Mich.  336.  A  tax  ia  an  encum- 
brauce:  Harper  v.  Dowdney,  113  N.  Y.  644. 

Covenant  against  Encumbbanoes  —  Whethbb  Runs  with  the  Land. 
—  A  covenant  against  encumbrances  is  a  real  covenant  running  with  the 
land:  Foote  v.  Burnet,  10  Ohio,  317;  36  Am.  Deo.  90,  and  note;  note  to 
Morse  v.  Oarner,  47  Am.  Dec.  672.  A  covenant  to  build  a  party-wall  runs 
with  the  land:  Oibton  v.  Holden,  115  HI.  199;  66  Am.  Bep.  146,  and  extended 
note  discussing  covenants  running  with  the  land. 


436  Magneau  v.  City  of  Fremont.       [Nebraska, 


Maqnbau  V.  City  op  Fremont. 

[30  Nbbbaska,  84it.] 
OmoBRB  DK  Faoto  —  Sftbot  of  Acts  of.  —  The  acts  of  cU  /aeto  officers,  wo 

far  as  they  involve  the  interests  of  the  public  or  third  persons,  are  valid. 

Offiokbs  de  Facto  —  Cmr  Cooncilmkn  —  Effrct  of  Acts  of.  —  City  coun- 
eilmen  holding  over  after  their  term  of  office  haa  expired,  and  after  their 
successors  have  been  elected  and  have  qualified,  but  before  the  latter 
have  taken  their  seats,  are  de  /ado  officers,  and  their  acts  are  valid. 

Municipal  Corpoeation  —  Ordinancb  —  Passaqe  of.  —  Under  the  Neb- 
raska statutes,  the  council  of  any  city  of  the  second  class  having  more' 
than  five  thousand  inhabitants  may,  when  lawfully  in  session,  pass  any 
ordinance  by  the  concurring  vote  of  a  majority  of  the  members  of  such 
council,  or  by  the  affirmative  vote  of  one  half  thereof  with  the  concur- 
rence of  the  mayor. 

Municipal  Corporations  —  Session  of  Orrr  Council  —  Validity  of  Ordi- 
nancb. —  When  the  mayor  of  a  city  and  all  the  members  of  its  common 
council  meet  in  special  session  and  act  as  a  body,  they  may,  at  such 
meeting,  or  at  any  adjourned  session  thereof  at  which  a  quorum  is  pres- 
ent, legally  pass  any  ordinance  within  their  power,  notwithstanding  no 
written  call  for  such  special  session,  specifying  its  purpose,  was  made  by 
the  mayor  or  two  councilmen  as  required  by  law. 

Municipal  Corporations  —  Occupation  Tax  —  Constitutionality  of,  — 
Under  a  constitution  providing  that  the  legislature  shall,  by  general  law, 
provide  needful  revenue  by  levying  taxes  by  valuation,  which  shall  be 
uniform  as  to  the  classes  upon  which  they  operate,  and  that  the  legisla- 
ture may  vest  municipal  corporations  with  power  to  assess  and  collect 
taxes  which  shall  be  uniform  in  respect  to  persons  and  property  affected, 
the  legislature  may,  by  general  law,  confer  power  upon  cities  and  towns 
to  impose  occupation  or  license  taxes  for  municipal  purposes.  The  only 
restriction  imposed  is,  that  the  taxes  so  levied  shall  be  uniform  as  to  class. 

Municipal  Corporations  —  Occupation  Tax  —  Constitutionality.  —An 
ordinance  imposing  an  occupation  tax  or  license  fee  for  the  privilege 
of  carrying  on  certain  kinds  of  business  in  a  city,  making  no  ezoeptiona 
in  favor  of  or  against  any  one  carrying  on  each  business  taxed,  but  oper- 
ating uniformly  on  each  class  to  which  it  applies,  is  not  rendered  uncon- 
stitutional for  want  of  uniformity,  from  the  fact  that  it  does  not  classify 
each  business  taxed,  and  graduate  the  amount  that  shall  be  paid  by  the 
person  pursuing  such  business  according  to  the  amount  of  basiness  done 
by  him. 

Municipal  Corporations  —  Oooupatiom  Tax — Obdinanoi  Void  ik  Part 
—  Penalty,  —  While  the  penal  provision  for  the  enforcement  of  an  ordi- 
nance imposing  an  occupation  or  license  tax  is  void,  that  does  not  in- 
validate its  other  valid  parts  when  such  parts  form  a  complete  ordinance, 
and  are  not  dependent  upon  the  void  portion. 

N.  H.  Bell  and  C.  Hollenheck,  for  the  appellantf. 

Frank  Doletal  and  W.  H.  Munger,  for  the  appellees. 

NoRVAL,  J.     This  suit  was  brought  in  the  district  court  of 
Dodge  County,  to  enjoin  the  collection  of  certain  occupation 
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taxes  imposed  upon  various  occupations  within  the  city,  by  or- 
dinance No.  231,  and  to  have  said  ordinance,  declared  void. 
The  district  court  found  the  issue  in  favor  of  the  defendants, 
and  dismissed  the  action.     The  plaintiffs  appeal. 

The  city  of  Fremont  is  a  city  of  the  second  class  having  over 
five  thousand  inhabitants.  It  is  divided  into  four  wards,  and 
under  the  act  or  charter  which  governs  cities  of  that  class,  is 
entitled  to  eight  councilmen,  two  from  each  ward.  At  the 
general  election  held  in  said  city  on  the  first  day  of  April, 
1890,  E.  N.  Morse  was  elected  councilman  from  the  second 
ward,  as  the  successor  to  J.  J.  Lowry,  and  D.  Hein  was  elected 
from  the  third  ward,  as  the  successor  to  C.  A.  Peterson.  At  a 
session  of  the  city  council  held  on  April  3, 1890,  the  votes  cast 
at  the  last  city  election  were  canvassed,  and  Morse  and  Hein 
were  declared  elected.  This  meeting  was  adjourned  to  April 
4th,  when  the  ordinance  in  question  was  introduced  and  read 
for  the  first  time.  An  adjourned  session  was  held  on  April  5th, 
when  the  ordinance  was  read  the  second  time,  and  the  meeting 
was  adjourned  to  April  9th.  On  that  date  the  council  met  pur- 
suant to  adjournment,  when  the  ordinance  was  read  a  third  time 
and  passed.  There  were  present  and  participated  at  this  ses- 
sion, besides  the  mayor,  councilmen  Biles,  Esmay,  Plambeck, 
Harms,  Wilcox,  Peterson,  and  Lowry.  On  April  7th,  prior  to 
the  passage  of  this  ordinance,  the  councilmen  elect,  Morse  and 
Hein,  qualified. 

It  is  contended  by  the  appellants  that  the  ordinance  was 
never  legally  passed,  for  the  following  reasons:  "1.  That  there 
were  not  present  at  its  passage  a  quorum  of  the  legal  members 
of  the  city  council;  2.  That  a  suflBcient  number  of  the  legal 
members  of  that  body  did  not  vote  in  favor  of  the  passage  of 
the  ordinance;  3.  Because  the  mayor  had  no  legal  right  to 
vote  upon  its  passage;  4.  Because  the  ordinance  was  passed  at 
a  meeting  at  which  the  council  had  no  authority  to  pass  an 
ordinance." 

The  first  two  objections  will  be  considered  together.  It  is 
conceded  that  all  who  participated  at  the  meeting  when  the 
ordinance  was  adopted  were  legal  members  of  the  council,  ex- 
cept Peterson  and  Lowry,  whose  right  to  act  is  questioned,  on 
the  ground  that  their  successors  had  previously  qualified  on 
April  7th.  The  statute  requires  that  two  thirds  of  all  the 
members  of  the  council  shall  be  necessary  to  constitute  a 
quorum  for  the  transaction  of  business.  It  is  obvious  that  if 
Peterson  and  Lowry  could  not  lawfully  act  with  the  council  at 
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that  meeting,  no  quorum  was  present,  and  the  ordinance  is  in- 
valid. 

Section  12  of  article  2,  chapter  14,  Compiled  Statutes,  pro- 
vides that  in  cities  of  the  second  class  having  more  than  five 
thousand  inhabitants  there  shall  be  elected  annually  in  each 
ward  one  councilman,  who  shall  hold  his  office  for  a  term  of  two 
years,  and  until  his  successor  shall  be  elected  and  qualified. 
There  being  no  statutory  provision  fixing  a  particular  date 
when  the  term  of  office  of  a  councilman  shall  begin,  it  is  be- 
lieved that  the  provisions  of  said  section  12  control,  and  that 
the  term  of  such  officer  commences  immediately  after  the  per- 
son elected  has  qualified. 

While  Morse  and  Hein  had  qualified,  they  had  not,  as  yet, 
taken  their  seats  in  the  council,  or  participated  in  the  proceed- 
ings of  that  body.  The  names  of  Lowry  and  Peterson  appeared 
upon  the  roll  of  members,  and  they  were  recognized  as  such 
by  other  members  of  the  council,  as  well  as  by  the  mayor  and 
city  clerk.  They  took  part  in  the  proceedings  of  the  council 
on  April  9th  without  objection  from  any  one,  although  Morse 
and  Hein  were  at  the  time  in  the  council  chamber.  We  con- 
clude, therefore,  that  Messrs.  Morse  and  Hein  were  de  jure 
officers,  and  that  Lowry  and  Peterson  were  de  facto  members 
of  the  city  council. 

The  cases  are  numerous  which  hold  that  the  acts  of  a  de 
facto  officer,  so  far  as  they  involve  the  interests  of  the  public 
or  third  persons,  are  as  valid  and  binding  as  though  he  was 
an  officer  de  jure. 

In  Ex  parte  Johnson,  15  Neb.  512,  the  petitioner  had  been 
tried  upon  a  criminal  complaint  before  a  justice  of  the  peace, 
convicted,  and  fined,  and  ordered  committed  to  jail  until  the 
fine  and  costs  were  paid.  He  applied  to  this  court  for  a  writ 
of  habeas  corpus,  alleging  that  the  justice  of  the  peace  before 
whom  he  was  convicted  usurped  said  office  without  authority 
of  law.  It  was  held  that  as  the  justice  was  a  de  facto  officer, 
his  acts  were  valid,  and  the  writ  was  denied. 

In  State  v.  Gray,  23  Neb.  365,  it  was  held  that  "  the  acts  of 
councilmen  de  facto,  within  the  power  of  the  statutes,  will  be 
recognized  and  upheld." 

In  Braidy  v.  Theritt,  17  Kan.  468,  the  defendant  exercised 
the  duties  of  councilman  of  the  city  of  Wathena  after  his  suc- 
cessor had  been  elected  and  qualified.  It  was  held  that  Ther- 
itt was  a  de  facto  officer. 

The  case  of  Morton  v.  Lee,  28  Kan.  286,  was  a  suit  brought 
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by  Lee  to  enjoin  the  collection  of  a  judgment  rendered  by  on» 
A.  J.  Buckland,  as  justice  of  the  peace  after  his  term  of  office 
had  expired,  and  after  the  election  and  qualification  of  his- 
successor.  It  was  held  that  Buckland  was  a  justice  of  tho- 
peace  de  facto,  and  his  acts  as  such  were  valid.  The  follow- 
ing cases  support  the  same  doctrine:  Norton  v.  Shelby  Co.,  118 
U.  S.  445;  Carli  v.  Ehener,  27  Minn.  292;  Leach  v.  People,  122 
111.  420;  People  v.  Bangs,  24  111.  184;  Trumbo  v.  People,  75  111, 
561. 

It  follows,  from  the  reason  of  these  cases,  that  the  acts  of 
Lowry  and  Peterson  are  valid,  and  that  there  was  a  quorum 
of  the  city  council  present  at  the  time  the  ordinance  was 
adopted.  The  authorities  cited  in  the  brief  of  plaintiffs  do  not^ 
in  any  manner,  conflict  with  the  rule  for  which  we  contend  ift 
this  case,  but  sustain  the  proposition  that  the  acts  of  officers 
de  facto  are  invalid  as  to  the  person  performing  the  duties  of 
the  office,  and  are  no  protection  to  him. 

It  appears  from  the  record  that  four  members  of  the  coun-^ 
cil  and  the  mayor  voted  in  favor  of  the  passage  of  this  ordi- 
nance, three  voted  against  it,  and  one  was  absent.  Whether 
a  sufficient  number  voted  in  the  affirmative  depends  uport 
whether  the  provisions  of  section  18,  or  those  of  section  30,  of 
article  2  of  chapter  14,  Compiled  Statutes,  control  and  govern 
cities  of  the  class  of  Fremont,  in  the  passage  of  ordinances. 

Section  18  provides  that  "the  mayor  shall  preside  at  all 
meetings  of  tha  city  council,  and  shall  have  a  casting  vote- 
when  the  council  is  equally  divided,  except  as  otherwise  hereia 
provided,  and  none  other,  and  shall  have  the  superintending: 
control  of  all  the  officers  and  affairs  of  the  city,  and  shall  take 
care  that  the  ordinances  of  the  city  and  of  this  act  are  com- 
plied with." 

Section  30  provides  that  "on  the  passage  or  adoption  of 
every  resolution  or  order  to  enter  into  a  contract  by  the  mayor 
and  council,  the  yeas  and  nays  shall  be  called  and  recorded; 
and  to  pass  or  adopt  any  by-law,  ordinance,  or  any  such  reso- 
lution or  order,  a  concurrence  of  a  majority  of  the  whole 
number  of  members  elected  to  the  council  shall  be  required; 
provided,  that  the  concurrence  of  the  mayor  and  one  half  of 
the  whole  number  of  members  elected  to  the  council  shall  be 
sufficient  to  pass  any  such  ordinance,  by-law,  resolution,  or 
order." 

Section  18,  standing  alone,  sustains  the  construction  con- 
tended for  by  the  plaintiffs  and  appellants,  that  the  mayor 
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■can  only  vote  when  the  council  is  equally  divided.  The  lan- 
guage used  in  section  30  is  plain  and  explicit,  '*  that  the  con- 
•currence  of  the  mayor  and  one  half  of  the  whole  number  of 
'members  elected  to  the  council  shall  be  sufficient  to  pass  any 
«uch  ordinance." 

In  construing  statutes,  effect,  if  possible,  must  be  given  to 
«very  part  of  the  law.  Effect  can  be  given  to  all  the  provis- 
ions of  both  sections  by  holding  that  the  section  first  above 
quoted  does  not  apply  to  the  passage  of  ordinances,  by-laws, 
or  resolutions,  but  relates  to  the  other  proceedings  of  the  coun- 
oil.  Holding,  as  we  do,  that  section  30  authorizes,  when  a 
'quorum  of  the  council  is  present,  the  passage  of  ordinances  by 
the  affirmative  vote  of  one  half  of  all  the  members  of  the  coun- 
cil, with  the  concurrence  of  the  mayor,  the  ordinance  under 
consideration  received  a  sufficient  affirmative  vote  to  adopt 
the  same. 

The  appellants  claim  that  the  case  of  State  v.  Gray,  23  Neb. 
"365,  conclusively  settles  the  present  case  in  their  favor.  We 
•do  not  think  so.  The  court,  in  that  case,  had  under  consider- 
ation sections  10,  76,  and  79  of  the  act  which  governs  and 
controls  cities  of  the  second  class  containing  a  population  of 
less  than  five  thousand,  being  article  1,  chapter  14,  of  Com- 
piled Statutes.  The  only  diflerence  between  section  10,  con- 
strued in  that  case,  and  section  18,  involved  in  this,  is,  that 
the  former  section  does  not  contain  the  words  "  except  as 
otherwise  herein  provided."  Sections  76  and  79  each  provides 
that  to  pass  an  ordinance  it  requires  the  concurrence  of  a  ma- 
jority of  all  the  members  elected  to  the  counsel.  Neither  of 
said  sections  provides  "  that  the  concurrence  of  the  mayor  and 
one  half  of  the  whole  number  of  members  shall  be  sufficient 
to  pass  any  such  ordinance."  In  that  respect  the  provisions 
of  said  sections  are  different  from  those  contained  in  section 
30,  which  we  have  been  considering.  The  court  in  State  v. 
-Gray,  23  Neb.  365,  held,  and  we  think  correctly,  that  section 
10  therein  construed  did  not  apply  to  the  passage  of  ordi- 
iiances,  and  that  it  required  the  concurrent  vote  of  the  major- 
ity of  whole  number  of  members  of  the  council  to  adopt  an 
•ordinance.  It  is  obvious  that  the  provisions  of  section  30  and 
■those  of  sections  76  and  79  are  so  different  that  the  decision 
reported  in  23  Nebraska  does  not  in  any  manner  conflict  with 
the  views  expressed  in  this  opinion;  but,  on  the  other  hand, 
sustains  us  in  holding  that  section  18,  copied  above,  does  nut 
refer  to  the  passage  of  ordinances. 
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It  is  also  claimed  that  the  city  council  had  no  authority  to 
pass  ordinance  231  at  the  meeting  at  which  it  was  adopted. 
Ordinance  No.  3  of  the  city  of  Fremont  provides  that  the  reg- 
ular meetings  of  the  council  shall  be  held  on  the  last  Tuesday 
of  each  month.  It  is  conceded  that  the  ordinance  under  con- 
sideration was  not  acted  upon  at  such  a  meeting,  nor  at  any 
adjourned  session  thereof. 

It  is  provided  by  ordinance  No.  79  that  the  mayor  and 
council  shall  meet  on  the  Thursday  following  each  city  elec- 
tion, and  canvass  the  returns  of  the  votes  oast  at  such  election. 
A  meeting  was  held  April  3d,  when  the  votes  cast  at  the  city 
election  held  on  April  1st  were  canvassed.  Prior  to  this  meet- 
ing a  call  was  issued  by  the  mayor  for  a  meeting  of  the  coun- 
cil on  April  3d  to  canvass  the  votes  of  the  city  election,  and  to 
transact  any  business  that  might  lawfully  come  before  the 
council.  At  the  meeting  held  on  April  3d,  the  mayor  and  all 
the  members  of  the  council  were  present  except  Archer.  This 
meeting  was  adjourned  to  the  following  day,  at  which  time, 
the  mayor  and  all  the  councilmen  being  present,  the  ordinance 
was  introduced,  read  the  first  time,  and  the  meeting  adjourned 
to  April  5th.  On  that  date  there  were  present  the  mayor  and 
all  the  councilmen  except  Plambeck.  The  ordinance  was 
then  read  a  second  time,  and  an  adjournment  taken  to  April 
9th.  On  the  last-named  date,  all  the  members  of  the  council 
being  present  except  Archer,  the  ordinance  was  read  a  third 
time  and  passed. 

The  meeting  held  on  April  3d  was  for  the  special  purpose 
of  canvassing  the  returns  of  the  city  election.  Had  it  been  a 
regular  meeting,  then  any  corporate  business  could  have  been 
lawfully  transacted  at  any  adjourned  session  thereof.  The 
statute  authorizes  the  mayor  or  any  two  councilmen  to  call 
special  meetings.  Whether  the  call  must  specify  the  object  of 
such  a  meeting  the  statute  is  silent,  and  the  decisions  of  the 
courts  are  conflicting  upon  that  question.  At  any  rate,  the 
purpose  and  object  of  the  call  is  to  apprise  the  members  of 
the  proposed  meetings,  so  that  they  may  attend.  So  it  seema 
clear  to  us  that  when  all  the  members  of  the  council  and  the 
mayor  meet  and  act  as  a  body,  they  may,  at  such  meeting,  or 
at  any  adjourned  session  thereof,  transact  any  business  within 
the  powers  conferred  by  law,  notwithstanding  no  written  call 
for  the  meeting  was  made  by  the  mayor  or  two  councilmen, 
or  in  case  one  was  made  which  failed  to  specify  the  purpose  of 
the  meeting. 
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At  the  session  held  on  April  4th,  at  which  the  ordinance  was 
introduced  and  read,  the  mayor  and  all  the  members  of  the 
council  were  present  and  acted.  All  the  members  were  notified 
of  the  meeting  at  which  the  ordinance  was  read  the  second 
time,  by  the  adjournment  of  the  previous  meeting  when  all 
were  present,  and  all  had  notice  of  the  meeting  at  which  the 
ordinance  was  passed,  by  the  adjournment  of  the  meeting  held 
on  April  5th,  except  Plambeck,  and  he  was  present  and  parti- 
cipated at  the  meeting  when  the  ordinance  was  finally  passed. 
In  view  of  these  facts,  we  must  hold  that  the  council  was  in 
lawful  session  when  each  step  was  taken  in  passing  this  ordi- 
nance. 

It  is  urged  that  subdivision  8  of  section  52  of  the  act  govern- 
ing cities  of  the  second  class  having  over  five  thousand  inhabi- 
tants, which  authorizes  a  city  to  levy  and  collect  a  license  tax 
on  any  occupation  or  business  carried  on  within  the  corporate 
limits,  violates  sections  1  and  6  of  article  9  of  the  constitution. 

Section  1  of  said  article  provides  that  "the  legislature  shall 
provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her,  or  its  property  and 
franchises,  the  value  to  be  ascertained  in  such  manner  as  the 
legislature  shall  direct;  and  it  shall  have  power  to  tax  ped- 
dlers, auctioneers,  brokers,  hawkers,  commission  merchants, 
showmen,  jugglers,  innkeepers,  liquor  dealers,  toll-bridges, 
ferries,  insurance,  telegraph,  and  express  interests  or  business, 
vendors  of  patents,  in  such  manner  as  it  shall  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates." 

Section  6  provides  that  "  the  legislature  may  vest  the  cor- 
porate authorities  of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assessments,  or  by  special 
taxation  of  property  benefited.  For  all  other  corporate  pur- 
poses, all  municipal  corporations  may  be  vested  with  authority 
to  assess  and  collect  taxes,  but  such  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same." 

It  has  been  the  uniform  holding  of  this  court  that  the  con- 
stitution is  not  a  grant,  but  a  restriction  of  legislative  power, 
and  that  the  legislature  may  legislate  upon  any  subject  not 
inhibited  by  the  constitution:  State  v.  Board  of  Co.  Comm'rBf 
4  Neb.  537;  19  Am.  Rep.  641;  Statev.  Board  of  Co.  Comm'rs,  8 
Neb.  124;  30  Am.  Rep.  819;  Hanscom  v.  City  of  Omaha,  11  Neb. 
87;  State  v.  Ream,  16  Neb.  685;  Shaw  v.  State,  17  Neb.  334. 
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In  State  v.  Bennett,  19  Neb.  191,  this  court  had  under  con- 
sideration section  1,  article  9,  of  the  constitution,  and  subdi- 
vision 8  of  section  69  of  "  an  act  to  provide  for  the  organization, 
government,  and  powers  of  cities  and  villages,"  passed  in  1879, 
which  empowers  cities  containing  less  than  five  thousand  in- 
habitants to  impose  an  occupation  tax.  It  was  held  that  the 
constitution  and  statute  both  conferred  the  power  to  levy  and 
collect  such  a  tax. 

While  the  legislature  has  authority  to  enforce  a  tax  upon 
occupations,  it  is  evident  that  section  1  of  the  constitution 
above  referred  to  does  not  prohibit  the  legislature  from  con- 
ferring, by  general  law,  power  upon  cities  and  villages  to  im- 
pose occupation  taxes  for  municipal  purposes.  The  only 
restriction  imposed  is,  that  the  taxes  shall  be  uniform  as  to 
class. 

The  above-quoted  section  6  of  the  constitution  was  not  re- 
ferred to  or  considered  by  the  court  in  State  v.  Bennett,  19 
Neb.  191.  It  therefore  only  remains  to  be  determined  whether 
the  provision  of  that  section  prohibits  the  legislature  from 
conferring  upon  municipal  corporations  the  power  to  levy  oc- 
cupation taxes. 

It  is  claimed  by  appellants  that  this  section  of  the  constitu- 
tion has  reference  to  taxation  by  valuation.  We  do  not  think 
so.  The  language  used  is:  "  Such  taxes  shall  be  uniform  in 
respect  to  persons  and  property."  If  it  was  the  intention  of 
the  framers  of  the  constitution  to  limit  a  municipal  corpora- 
tion to  the  imposing  of  taxes  on  property,  why  was  the  word 
*'  persons"  specified  in  the  section  7  It  was  evidently  inserted 
for  the  purpose  of  authorizing  the  levy  and  collection  of  occu- 
pation taxes. 

Sections  1  and  6  of  article  9  of  our  constitution  are  identi- 
cally the  same  as  sections  1  and  9  of  the  ninth  article  of  the 
constitution  of  Illinois,  which  were  construed  by  the  supreme 
court  of  that  state  in  1873,  before  the  adoption  of  the  consti- 
tution of  this  state,  in  Wiggins  v.  City  of  Chicago,  68  111.  378. 
Mr.  Justice  Walker,  in  delivering  the  opinion  of  the  court,  ob- 
serves: "  The  ninth  section,  article  9,  of  the  constitution  de- 
clares that  the  general  assembly  may  vest  the  municipal 
authorities  of  cities,  towns,  and  villages  with  authority  to  as- 
sess and  collect  taxes  for  corporate  purposes;  *  but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property,  within 
the  jurisdiction  of  the  body  imposing  the  same.'     To  give  full 
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effect  to  ibis  provision,  we  must  hold  that  it  embraces  more 
than  the  mere  assessment  and  imposition  of  a  uniform  tax  on 
property.  It  evidently  was  designed  to  include  the  various 
modes  of  collecting  taxes  of  persons  pursuing  various  avoca- 
tions. And  in  the  first  section  of  the  same  article,  the  legis- 
lature is  authorized  to  tax  peddlers,  auctioneers,  etc.  The  tax 
here  provided  for  is  manifestly  the  sum  of  money  which  shall 
be  paid  to  enable  them  to  pursue  their  calling.  Their  prop- 
erty was  required  to  be  asessed  by  the  first  clause  of  the  sec- 
tion, as  it  falls  within  the  language  employed;  hence  it  follows 
that  the  tax  last  referred  to,  as  applied  to  the  classes  of  per- 
sons enumerated,  is  a  personal  tax,  imposed  upon  the  person 
exercising  the  calling,  and  has  no  reference  whatever  to  his 
property." 

We  are  clearly  of  the  opinion  that  the  provision  of  Bub- 
division  8  of  section  52,  article  2,  chapter  14,  Compiled  Stat- 
utes, is  not  repugnant  to  the  constitution. 

It  is,  however,  urged  that  the  ordinance  is  void  because  the 
taxes  imposed  by  it  are  not  uniform  in  respect  to  the  classes 
upon  which  they  are  levied.  The  ordinance  imposes  a  fixed 
sum  upon  each  of  the  various  avocations  therein  named.  The 
fact  that  it  does  not  classify  each  business  and  graduate  the 
amount  that  shall  be  paid  by  the  person  pursuing  an  avoca- 
tion, according  to  the  amount  of  business  he  shall  do,  is  not 
a  violation  of  the  rule  of  uniformity  prescribed  by  both  the 
constitution  and  statute.  It  is  not  an  income  tax,  but  a 
license  fee  or  tax  for  the  privilege  of  earring  on  business  in 
the  city.  The  ordinance  makes  no  exceptions  in  favor  of  or 
against  any  one  carrying  on  the  business  taxed,  but  operates 
uniformly  on  the  class  to  which  it  applies. 

Section  7  of  the  ordinance  provides  that  any  person  violat- 
ing any  of  its  provisions  shall,  on  conviction  thereof,  be  fined 
not  less  than  five  nor  more  than  fifty  dollars,  and  be  commit- 
ted until  the  fine  and  costs  be  paid.  Under  the  decision  of 
this  court  in  State  v.  Green,  27  Neb.  64,  the  penal  provision  for 
the  enforcement  of  the  ordinance  is  void.  But  that  does  not 
invalidate  its  other  provisions,  as  the  valid  part  is  a  complete 
act,  and  is  not  dependent  upon  the  void  portion:  State  v. 
County  CommWs,  6  Neb.  474;  State  v.  Hardy,  7  Neb.  377;  State 
v.  County  CommWs,  17  Neb.  85;  State  v.  Hurds,  19  Neb.  323; 
Muldoon  V.  Levi,  25  Neb.  457;  Messenger  v.  State,  25  Neb.  674. 
The  judgment  of  the  district  court  is  affirmed. 
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OmcKR  DB  Facto  —  Effect  of  Actts  of.  — The  judgment  of  a  judge  de 
facto  ia  valid:  State  v.  Carroll,  38  Conn.  449;  9  Am.  Rep.  409,  and  note. 
Acts  of  officers  de  facto  are  as  effectnal,  so  far  as  the  rights  of  the  public  are 
concerned,  as  if  they  were  officers  de  jure:  Burke  r.  Elliott,  4  Ired.  355;  42 
Am.  Deo.  142,  and  note;  note  to  Hildreth  v.  Mclntire,  19  Am.  Deo.  69. 

Municipal  Corporations  —  Powbr  to  Enact  Ordinances.  —  The  power 
to  enact  a  city  ordinance  must  be  vested  in  the  governing  body  of  a  city,  either 
in  express  terms  or  implied  as  incident  to  the  powers  expressly  granted: 
Anderson  ▼.  Wellington,  40  Kan.  173;  10  Am.  St.  Rep.  175,  and  note.  The 
legislature  may  confer  npon  a  municipal  corporation  the  power  to  enact 
ordinances  not  unreasonable  or  opposed  to  the  general  law  of  the  state:  Jfo- 
bile  V.  Tuille,  3  Ala.  137;  36  Am.  Dec.  441,  and  note.  A  law,  resolution,  or 
ordinance  is  valid  if  passed  by  a  majority  of  those  present  at  a  legal  meeting; 
Cleveland  etc.  Mills  v.  Commiaaionera,  108  N.  O.  178. 

Municipal  Corporations  —  Occupation  Tax  —  Constitution autt  or. 
—  A  city  ordinance  prohibiting  oanvassing  without  a  lioense  is  ralid,  if  it  is 
equal  and  uniform  in  its  operation,  and  does  not  discriminate,  and  is  not  in 
violation  of  the  federal  constitution:  City  of  TUuaviUe  v.  Brennan,  143  Pa.  St. 
642;  24  Am.  St.  Rep.  580,  and  note.  The  authority  of  municipal  corpora* 
tions  to  license  occupations  exists  by  force  of  statute  alone:  Bemheimer  v. 
City  ofLeadmUe,  14  Col.  518;  note  to  Bke  parte  Oregorjf,  64  Am.  Rep.  628; 
extended  note  to  Robinson  v.  Mayor  qf  Franklin,  34  Am.  Dec.  638. 

Municipal  Corporations  —  EprsoT  or  Ordinances  Void  in  Pabt.  — 
Unauthorized  provisions  in  a  municipal  ordinance  do  not  invalidate  tiie  whole 
ordinance  if  they  can  be  separated  from  the  rest  of  the  ordinance  without 
mutilating  it:  PeopU  r.  Amutrong,  7S  Mich.  288|  16  Am,  SI.  Rep.  678,  and 
note. 
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LODOR   v.    MoGoVBRN. 

[48  Nbw  JSR8BT  Equity,  275.] 
MXTNIOIPAL    CORPOBATIONS — AbUTTIKG    OwNBR    EnTITLID   TO   IkJUKOTIOK 

TO  Rkstbain  City  Council  tboh  Patinq  Contractor  for  Ibipertect 
Strbbt  Work,  when. — The  owner  of  a  city  lot  abattioK  on  a  street 
which  is  being  paved  in  an  imperfect  manner,  under  a  contract  with  the 
city,  has  a  right  in  equity  to  an  injunction  to  restrain  the  common  coun- 
cil from  paying  for  such  imperfect  work  before  a  trial  at  law,  where  his 
property  will  be  assessed  for  part  of  the  cost  thereof.  But  this  is  the 
complement  of  relief  to  which  he  is  entitled,  for  a  court  of  equity  has  no 
right  to  try  and  definitely  settle  the  question  between  the  city  and  the 
contractor,  whether  their  contract  has  been  or  is  being  executed  accord- 
ing to  its  terms.  A  court  of  law  is  the  proper  forum  for  the  determina> 
tion  of  that  question,  and  a  court  of  equity  will  not  take  cognizance  of 
controversies  that  are  alien  to  its  genius  and  its  methods  of  procedure. 
The  bill  in  such  case  should  be  exhibited  for  the  relief  of  the  complainant, 
and  also  for  all  other  land-owners  similarly  situated  who  desired  to  coma 
in,  and  should  show  distinctly  that  the  common  council  had  been  called 
upon  to  perform  the  duty  the  not  doing  of  which  forms  the  basis  of 
complaint. 
Court  of  Equity  will  not  Retain  Causb  for  Complkti  Dbtkrhina- 
TION,  WHEN.  —  A  court  of  equity  which  has  rightfully  acquired  juris* 
diction  to  grant  an  injunction  for  a  special  purpose  will  not,  as  a  matter 
of  right,  retain  the  cause  for  the  purpose  of  settling  all  the  issues,  where 
such  issues  are  properly  determinable  in  a  court  of  law  only. 

Bill  for  an  injunction.    The  opinion  states  the  case. 

William  M.  Lanning,  for  the  appellant. 

Samttel  Walker,  Jr.,  and  Oarret  D.  W.  Vroom,  for  the  re- 
spondents. 

Beasley,  C.  J.    The  characteristic   facts  constituting  the 
•basis  of  this  litigation  may  be  expressed  in  a  few  words.    The 
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city  of  Trenton  entered  into  a  contract  with  Mr.  Lodor,  who  Is 
now  the  appellant,  for  the  paving  by  him  of  the  road-bed  of 
one  of  its  streets,  the  work  to  be  done  in  a  designated  manner 
and  with  specified  materials.  The  respondent  Mr.  McGovern 
is  the  owner  of  a  lot  abutting  on  that  portion  of  the  street  so 
to  be  improved,  and  by  reason  of  certain  provisions  in  the 
charter  of  the  city,  he  will  be  liable  to  be  assessed  for  a  part 
of  the  cost  of  such  paving;  and  his  complaint  in  his  present 
bill  is,  that  this  work  is  being  done  by  the  appellant  imper- 
fectly, both  with  respect  to  materials  and  skill,  in  violation  of 
his  contract,  and  that  the  city,  unjustly  and  to  the  manifest 
damage  of  the  complainant,  acquiesces  in  such  misconduct, 
and  is  ready  to  pay  for  the  work  at  the  stipulated  rate. 

Upon  the  assumption  that  this  undertaking  is  being  treated 
in  this  objectionable  manner,  it  is  manifest  that  the  complain- 
ant, Mr.  McGovern,  will  sustain  a  wrong,  unless  he  shall  have 
judicial  succor,  for  he  will  ultimately  be  compelled  to  pay  for 
defective  and  inferior  work  and  materials  at  the  same  rate  as 
though  they  were  perfect  and  superior.  For  such  a  wrong 
there  must  be  a  legal  remedy  of  some  sort,  and  it  is  obvious 
that  in  a  common-law  court  such  redress  cannot  be  obtained. 
Before  such  tribunals,  the  complainant  could  not  in  any  mode 
present  the  question  whether  this  work  had  been  properly  done 
or  not;  for  it  has  been  repeatedly  decided  by  the  courts  of  this 
state  that  a  land-owner  thus  situated  cannot  raise  such  an 
issue  after  such  work  has  been  done  and  its  cost  has  been  or 
is  being  assessed.  Necessarily  the  citizen  thus  oppressed  has 
the  right  to  appeal  to  a  court  of  equity  for  protection,  and  con- 
sequently the  legal  authority  of  McGovern  to  file  this  bill  by 
force  of  the  circumstances  narrated  must  be  unquestionable. 
The  principle  referred  to  was  declared  by  Chancellor  Zabriskie 
over  twenty  years  ago  in  these  words,  viz. :  "  The  only  remedy 
in  such  a  case,  if  the  city  authorities  will  not  resist  the  claim, 
is  in  equity.  If  the  land-owners  stand  by  and  see  the  city  pay 
the  contractor,  they  can  have  no  relief  against  the  assessment. 
This  was  so  held  by  the  court  of  errors  in  case  cited  by  the 
counsel  of  the  defendant:  State  v.  Jersey  City^  29  N.  J.  L.  441." 
Equitable  jurisdiction  was  exercised  in  similar  situations  in 
the  cases  of  Bond  v.  Newark,  19  N.  J.  Eq.  376;  Schumm  v. 
Seymour^  24  N.  J.  Eq.  144;  and  in  Liebstien  v.  Newark,  24  N.  J. 
Eq.  202. 

But  while  the  standing  of  the  complainant  in  the  tribunal 
to  which  he  has  appealed  is  not  open  to  doubt,  the  important 


448  LoDOB  V.  McGovEBN.  [New  Jersey, 

question  necessarily  supervenes  as  to  what  is  the  nature  and 
scope  of  the  relief  to  which  he  is  entitled. 

This  inquiry,  it  would  seem,  will  be  answered  as  soon  as  it 
shall  have  been  precisely  ascertained  what  is  the  wrong  with 
which  the  complainant  was  and  is  threatened.  Such  wrong  is 
plainly  manifested  on  the  face  of  his  bill;  it  is,  in  a  word,  this: 
that  the  city  authorities  intend  to  pay  the  bill  of  this  con- 
tractor at  full  contract  prices,  although  the  work  and  materials 
furnished  by  him  are  grossly  imperfect.  That  this  is  the  en- 
tire context  of  the  complainant's  grievance  is  obvious  from  the 
fact  that  if  the  municipal  authorities  had  exhibited  the  oppo- 
site purpose, — that  is,  had  declared  that  the  contractor  was 
in  default,  and  that  they  would  not  pay  until  the  job  had  been 
executed  according  to  stipulation,  —  the  complainant  would 
have  been  destitute  of  all  right  to  intervene  in  the  affair,  either 
at  law  or  in  equity.  If  the  city,  in  its  answer  in  this  case, 
supported  by  its  proofs,  had  shown  that  it  intended  to  contest 
the  contractor's  right  to  these  moneys,  it  appears  to  be  indis- 
putable that  such  showing  would  have  utterly  exploded  the 
entire  ground  of  equitable  jurisdiction.  In  the  face  of  such  a 
demonstration,  the  complainant  would  have  been  stripped  of 
every  vestige  of  rightful  status  in  a  court  of  equity,  and  as  a 
corollary,  therefore,  it  follows  that  if  he  shall  be  protected 
against  a  voluntary  payment  of  this  money  by  the  city,  he  will 
receive  the  complement  of  relief  to  which  he  is  entitled. 

And  beyond  this  bound  we  think  that  in  this  class  of  cases 
the  court  of  chancery  has  no  jurisdiction.  It  has  no  right  in 
the  present  instance  to  try  and  definitely  settle  the  question 
between  the  city  and  Mr.  Lodor  whether  their  contract  has 
been  or  is  being  executed  according  to  its  terms.  In  such  a 
contest  there  is  no  quality  that  in  the  faintest  degree  subjects 
it  to  equitable  cognizance;  for  it  is  the  common  case  of  a  dis- 
pute respecting  the  performance  of  ordinary  labor.  For  the 
breach  of  an  undertaking  of  this  kind,  the  remedy  at  law  is 
convenient,  and  on  all  sides  adequate.  Indeed,  it  is  so  complete, 
that  in  a  legal  forum  the  contractor  can  recover  nothing  un- 
less he  can  show  substantial  compliance  in  every  particular 
with  his  stipulations,  or  if  the  promisee  shall  have  accepted 
the  imperfect  work,  he  can,  as  a  general  rule,  exact  a  diminu- 
tion of  the  agreed  price.  Under  such  circumstances,  I  regard 
it  as  the  universal  rule  that  such  contracts,  under  usual  con- 
ditions, cannot  be  enforced  in  a  court  of  equity;  for  to  sanction 
such  a  jurisdiction  would  be  revolutionize  the  entire  course  of 
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judicial  procedure  in  this  state.  It  will  be  noticed  that  \n 
this  instance  the  juncture  is  presented  of  an  alleged  refusal  of 
a  contractor  to  make  his  work  conform  to  the  terms  of  his; 
agreement,  and  if  equity  can  intervene  in  such  a  situation,  so 
it  can  in  every  case  in  which  a  mechanic  is  deviating  from, 
his  stipulations,  and  thus,  when  an  injunction  becomes  inci- 
dentally necessary,  the  chancellor  is  made  the  superintendent, 
of  the  universal  labor  of  the  state.  Such  a  doctrine  would  be 
abnormal,  and  would  tend  to  obliterate  or  confuse  the  boun* 
dary  line  that  separates  the  jurisdictions  of  oar  legal  and 
equitable  tribunals. 

Nor,  in  this  connection,  should  it  be  overlooked  that  the 
assumption  by  the  court  of  chancery  of  the  right  to  formally 
settle  the  present  litigation  as  between  the  city  and  this  con- 
tractor has  deprived  the  latter  of  a  prerogative  that  is  justly 
esteemed  of  the  utmost  importance.  This  is  the  position  of 
things:  the  contractor  asserts,  and  is  ready  to  maintain  be- 
fore the  proper  forum,  that  he  has,  in  every  particular,  per- 
formed his  agreement;  his  right  is  undoubted  to  have  that 
contention,  if  it  be  in  dispute,  settled  by  a  jury;  but  the  com- 
plainants insist  that  the  city  should  not  voluntarily  admit 
and  pay  this  claim.  But  in  such  a  proposition,  even  if  estab- 
lished, how  is  it  that  the  contractor  is  to  be  deemed  to  have 
forfeited  his  right  to  a  trial  by  the  country?  In  point  of  fact, 
l.jis  controversy  is  between  the  complainant  and  the  city.  No 
fraud  is  alleged  or  proved,  and  if  the  city  is  willing  to  pay  the 
contractor,  certainly  such  willingness  cannot  be  imputed  to 
the  latter  so  as  to  occasion  a  forfeiture  of  his  rights. 

In  fine,  bills  of  this  sort  are  pure  injunction  bills,  and  will 
not,  in  a  collateral  way,  draw  to  equity  cognizance  over  con- 
troversies that  are  alien  to  its  genius  and  its  methods  of  pro- 
cedure. It  is  not  true,  by  any  means,  that  when  a  court  of 
conscience  has  acquired  cognizance  for  one  purpose,  it  thereby 
acquires  cognizance  over  the  entire  controversy  for  all  purposes. 
In  the  case  before  us,  the  appropriate  litigants  are  the  city 
on  the  one  hand,  and  the  contractor  on  the  other;  their  forum 
is  the  legal  one,  and  the  complainant,  being  interested  only  to 
the  extent  that  the  moneys  in  question  should  not  be  volun- 
tarily paid  by  the  city,  cannot  change  the  forum  for  the  pur- 
pose of  settling  the  main  controversy,  —  he  cannot  take  away 
from  the  city  and  the  contractor  their  right  to  have  the  matter 
in  question  determined  by  a  common-law  court.  In  the  case 
of  Brovm  v.  Edsall,  9  N.  J.  Eq.  257,  it  was  properly  declared 
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by  Uie  chancellor  that  "the  court  of  chancery  in  this  state  has 
never  adopted  the  principle  that,  because  its  jurisdiction  has 
once  rightfully  attached,  it  will  retain  the  cause  as  a  matter 
of  right,  for  the  purpose  of  complete  relief."  It  is  conceived 
"that  in  no  imaginable  case  would  the  divergence  from  sound 
principle  be  wider  than  to  apply  in  the  present  instance  the 
Tule  that  when  a  court  of  equity  has  acquired  jurisdiction  to 
^rant  an  injunction  for  a  special  purpose  it  may  go  on  and 
•decide  all  the  issues.  The  present  complainant  cannot  inter- 
vene except  in  the  degree  necessary  for  his  own  protection, 
and  he  cannot,  in  a  collateral  way,  become  the  sole  arbiter  litiSj 
and  against  the  will  of  the  real  litigants  transport  them  from 
the  legal  to  the  equitable  tribunal. 

There  are,  it  is  true,  cases  in  this  line  in  our  reports  in  which 
the  entire  cause  was  disposed  of  in  equity,  but  this  was  done 
without  objection,  and  without  consideration  of  the  principle 
liere  discussed.  Such  cases,  so  far  as  they  may  appear  to  con- 
flict with  the  rule  here  established,  must  be  considered  to  be 
overruled. 

The  foregoing  considerations  have  led  this  court  to  the  con- 
clusion that  the  present  decree  appealed  from  should  be  re- 
i/ersed. 

But  as  we  think,  from  the  evidence  in  the  case,  that  the  ap- 
rpellant's  claim  is  open  to  question,  and  that  he  should  not  be 
ipaid  for  the  work  done  by  him  under  present  circumstances, 
we  are  further  of  opinion  that  the  city  should  be  enjoined  from 
making  such  payment  of  any  of  the  moneys  that  are  alleged 
to  have  accrued  under  the  contract  in  question,  or  which  may 
hereafter  be  alleged  to  have  accrued  by  force  of  the  contract 
in  question,  until  such  injunction  shall  have  been  dissolved, 
or  the  appellant  shall  have  established  his  right  thereto  by  a 
«uit  at  law.  We  also  direct  that  the  decree  should  contain  a 
provision  giving  the  complainant  in  the  court  of  chancery  the 
right  to  intervene  and  make  defense  in  such  action,  but  at  his 
own  risk  with  respect  to  costs,  in  case  the  city  shall  notify  him 
that  it  will  not  make  defense  therein. 

With  respect  to  the  formal  errors  to  which  exception  was 
taken  at  the  argument,  we  are  of  opinion  that  the  bill  should 
have  been  exhibited  for  the  relief  of  the  complainant,  and  also 
for  all  the  other  land-owners  similarly  situated  who  might  de- 
sire to  come  in.  This  was  a  defect  in  the  present  procedure, 
and  it  was  objected  to  in  the  answer.  But  that  exception  be- 
came inoperative  when  an  amendment  in  that  respect  was 
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ordered.  If  such  amendment  was  insuflScient  with  regard  to 
forum  or  extent,  or  the  persons  named  in  it  as  parties  were 
not  actually  brought  into  court,  objections  on  these  accounts 
should  have  been  taken  before  trial. 

So  we  further  think  that  it  was  necessary  for  the  complain- 
ant to  show  distinctly  in  his  bill  that  the  common  council  had 
been  called  upon  to  perform  the  duty  the  not  doing  of  which 
formed  the  basis  of  complaint;  but  we  are  of  opinion  that  in 
view  of  the  answer  and  proofs  it  suflQciently  appears  that  the 
attitude  of  the  common  council  was  antagonistic  to  the  com- 
plainant's position  and  that  consequently  the  objection  can- 
not prevail  on  final  hearing. 

The  city  should  be  directed  to  pay  the  costs  of  the  com- 
plainant in  the  court  of  chancery. 

No  costs  are  allowed  on  the  appeal. 


Injunctiok  —  MUNICIPAL  CORPORATIONS  —  Equity  will  enjoin  the  sale  of 
land  for  payment  for  paving  a  street,  where  the  assent  of  the  owners  of  a 
majority  of  the  feet  fronting  on  the  street  was  not  obtained:  Holland  r. 
Mayor,  11  Md.  186;  69  Am.  Dec.  195,  and  extended  note  discussing  the  issu" 
ing  of  injunctions  to  restrain  the  collection  of  assessments  and  taxes;  extended 
note  to  McCord  v.  Pike,  2  Am.  St.  Rep.  92,  discussing  the  remedies  of  tax* 
payers  for  illegal  acts  of  the  municipal  corporation. 

Equity  —  Jcbisdiotion.  —  A  court  of  equity  will  determine  all  necessary 
questions  of  law  and  fact  in  the  exercise  of  its  legitimate  jurisdiction:  Tread- 
vxU  V.  Salisbury  Mfg.  Co.,  7  Gray,  393;  66  Am.  Dec.  491.  A  chancery  court 
will  not  entertain  and  try  an  issue  of  deviaavU  vel  non,  though  it  is  presented 
in  connection  with  matters  proper  for  equitable  cognizance:  Simmona  r. 
Leonard,  89  Tenn.  622.  A  court  of  equity  will  adjust  the  whole  of  any  con* 
troversy  properly  before  it  without  remitting  the  parties  to  a  legal  rsnudy 
as  to  any  part  of  it:  Boiling  v.  Vandiver,  91  Ala.  876. 


Brook  v,  Hudson  County  National  Bank. 

[4S  Nsw  JRRSET  Equity,  61&.] 
Husband  may  Sboubk  Dsbt  Due  to  his  Wirx  by  Conysyino  his  Psof* 
■BTY  TO  Hkh,  whbn.  —  Where  a  husband,  indebted  to  his  wife  for  ad* 
Tanoes  made  by  her  to  enable  him  to  build  upon  lots  owned  by  him,  in 
fulfillment  of  a  prior  promise,  makes  to  her  a  de«d  of  the  property  jost 
before  a  judgment  is  entered  against  him  by  another  creditor,  standing 
npon  an  equal  footing  with  her,  for  a  debt  incurred  by  him  before  he 
acquired  title  to  the  lots,  the  wife  receiving  the  deed  without  any  design 
to  defraud  others  by  the  form  of  the  conveyance,  such  deed  will  not  be 
avoided  at  the  suit  of  such  creditor,  but  will  be  sustained  as  a  security 
for  the  amount  for  which  the  grantor  was  indebted  to  the  grantee. 
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Bill  to  set  aside  a  conveyance.  The  opinioQ  states  the 
facts. 

John  Linn,  for  the  appellant. 

Gilbert  Collins,  for  the  respondent. 

Reed,  J.  This  suit  was  brought  by  the  Hudson  County 
National  Bank  to  set  aside  a  conveyance  of  two  houses  and 
lots  on  Jersey  Avenue,  in  Jersey  City,  made  by  George  P. 
Brock  to  his  wife,  Josephine  Brock,  the  appellant.  The  deed 
was  made  on  March  1,  1888. 

The  bank,  the  present  respondent,  obtained  a  judgment 
against  the  said  George  P.  Brock  in  the  supreme  court  of  this 
state  on  the  30th  of  April,  1888. 

This  judgment  was  for  $1,559.06.  Execution  was  issued 
upon  it  to  the  sheriff  of  Hudson  County.  That  oflScer,  finding 
nothing  else,  levied  upon  the  two  lots  mentioned  as  the  prop- 
erty of  the  defendant.  The  bank  thereupon  filed  its  bill  in 
this  case  to  have  the  deed  from  the  defendant,  George  P. 
Brock,  to  his  wife  set  aside,  as  against  the  bank,  as  a  fraudu- 
lent conveyance. 

A  decree  was  advised  and  signed,  adjudging  that  the  said 
deed  was  void  as  to  the  bank,  and  ordering  the  property  to  be 
sold  to  pay  the  said  judgment. 

The  facts  proven  in  the  suit  seem  to  be  these:  George  P. 
Brock  owned  the  two  lots  before  he  married  Josepliine.  He 
bought  them  in  October,  1882.  He  paid  in  cash  for  one  lot 
$1,000,  and  gave  a  mortgage  upon  it  for  $2,000.  He  paid  in 
cash  for  the  other  lot  $1,500,  and  gave  a  mortgage  upon  it  for 
$1,500.  At  this  time  he  was  engaged  to  be  married  to  Jose- 
phine. He  borrowed  of  her  $2,000,  which  he  used  to  make  up 
the  cash  part  of  the  consideration  paid  for  the  lots.  It  seems 
that  she  did  not  know  of  the  purpose  to  which  the  borrowed 
money  was  to  be  applied.  On  the  30th  of  November,  the 
month  after  that  in  which  the  purchase  was  made,  he  married 
her.  After  the  marriage  the  husband  erected  upon  the  lots 
two  buildings.  The  cost  of  each  building  was  over  $16,000. 
He  fixes  the  amount  as  between  $16,250  and  $16,500  each. 
The  mortgages  of  $2,000  and  $1,600,  already  mentioned,  were 
paid  off,  and  two  mortgages,  amounting  to  $14,000,  were  put 
upon  the  improved  property. 

The  property,  as  it  then  stood,  had  cost  $38,500,  of  which 
$24,500  was  paid  in  cash.  This  cash  was  paid  mostly  out  of 
moneys  which  came  from  the  wife,  Josephine. 
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The  evidence  shows  quite  conclusively  that  from  the  wife's 
property  there  went  into  the  hands  of  the  husband  $20,785. 
Nearly  all  of  it  must  have  gone  in  the  payments  made  upon 
this  property. 

This  appears  to  be  so,  because  the  husband's  own  money 
could  not  have  exceeded  $5,500,  and  it  required  nearly,  if  not 
quite,  $4,000  of  this  to  make  up  the  difference  between  the 
amount  of  money  he  received  from  his  wife  and  the  amount  of 
cash  he  paid  upon  the  property.  I  do  not  conceive,  however, 
that  it  is  at  all  important  whether  the  wife's  money  was  all 
put  into  the  property  or  not. 

The  important  matter  is  the  ascertainment  of  the  amount 
of  money  which  was  turned  over  to  the  husband.  Both  hus- 
band and  wife  testify  that  it  was  understood  between  them,  at 
that  time,  that  he  should  make  a  deed  of  the  property  to  her. 
This  he  neglected  to  do,  until  the  deed,  now  in  question,  was 
executed  in  1888.  These  are  the  facts  concerning  the  relations 
of  the  husband  and  wife  toward  each  other  touching  the  trans- 
action. 

In  respect  to  the  husband's  relations  with  the  bank,  only 
one  thing  is  worthy  of  remark.  The  debt  for  which  the  judg- 
ment was  entered  up  against  him  arose  in  1872,  —  long  before 
the  purchase  by  him  of  these  lots,  —  by  reason  of  his  indorse- 
ment for  another  party.  It  therefore  appears  that  the  debt 
was  not  contracted  upon  the  faith  of  his  ownership  of  this 
property. 

It  is  quite  obvious  that  the  execution  of  the  deed  by  the 
husband  was  hastened  by  the  suit  of  the  bank  against  him. 

In  respect  to  the  wife's  position,  it  is  evident  that  she  knew 
but  little  of  the  management  of  this  business  by  her  husband, 
and  it  is  equally  evident  that  she  had  no  fraudulent  design  in 
permitting  the  property  to  remain  in  the  hands  of  her  hus- 
band. 

I  think  it  true  that  she  repeatedly  urged  her  husband  to 
make  her  a  deed,  and  received  it,  when  made,  in  gouJ  faith. 

In  this  position  of  affairs,  what  are  the  rights  of  the  respect- 
ive parties?  The  view  of  the  counsel  for  the  bank  is,  that  the 
property  should  be  treated  as  having  belonged  to  the  wife  all 
these  years.  Then  he  would  have  the  court  fix  a  lien  upon 
this  property  on  account  of  the  money  of  the  husband  which 
went  to  help  pay  for  it.  This  would  compel  the  wife  to  redeem 
the  judgment  or  submit  to  a  sale  of  the  property.  Her  inter- 
est in  it  would  be  in  the  surplus,  after  payment  of  the  bank's 
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judgment  and  the  mortgage.  This  was  indeed  the  effect  of 
the  decree  made  in  the  court  below. 

In  my  judgment,  this  is  a  mistaken  view  of  the  legal  condi- 
tion of  affairs,  and  the  decree,  I  think,  cannot  stand  in  its  pres- 
ent shape.  There  was  no  resulting  trust  in  the  wife.  There 
was  no  interest  in  the  wife  in  this  real  estate,  legal  or  equi- 
table. She  was  a  creditor  of  her  husband.  So  was  the  bank. 
Both  stood  upon  an  equal  footing  in  this  respect  Morally, 
the  right  of  the  wife  to  a  payment  of  her  debt  by  a  deed  was 
superior,  because  the  husband,  when  using  her  money,  had  so 
promised.  But  legally  and  equitably,  I  do  not  perceive  any 
legal  difference  in  their  attitude  at  the  time  that  the  deed  was 
made.  Now,  he  chooses  to  secure  his  wife  by  making  a  deed 
to  her.  He  had  a  right  to  secure  or  pay  her  for  her  advances. 
And  although  it  may  be  that  the  value  of  the  property  is  in 
excess  of  the  debt,  yet,  she  not  being  a  party  to  any  design  to 
defraud  others  by  the  form  of  the  conveyance,  it  will  not  be 
avoided  because  of  its  form  as  an  absolute  deed.  Following 
the  doctrine  laid  down  in  Demarest  v.  Terhune,  18  N.  J.  Eq. 
532,  and  since  recognized  in  several  cases,  the  deed  should  not 
be  set  aside,  but  should  be  sustained  as  a  security  for  the 
amount  for  which  the  grantor  was  indebted  to  the  grantee. 
That  amount  is,  I  think,  suflBciently  proved  to  be  $20,785. 

The  decree  below  should  be  reversed,  and  a  decree  entered 
that  the  deed  stand  as  security  for  that  amount,  and  that  the 
property,  at  the  opiton  of  the  bank,  be  sold,  if  any  bid  is  ob- 
tained above  the  said  sum,  the  property  being  sold  subject  to 
the  mortgage  upon  it.  If  sold,  then  out  of  the  proceeds  the 
said  amount  of  $20,785  to  be  paid  to  the  appellant. 

Husband  aud  Wirs  —  Deed  from  Husband  to  Wife  in  Payment  o» 
Debt.  — Where  a  wife  at  her  marriage  was  possessed  of  a  large  estate  which 
she  allowed  her  husband  to  dispose  of  npon  his  promise  to  settle  upon  her 
other  property  of  equal  value,  and  after  he  had  partly  complied  with  tha 
promise,  aa  agreement  for  separation  having  been  agreed  upon,  he  made  a 
deed  for  her  benefit,  the  consideration  for  which  was  the  excess  of  her  prop< 
erty  so  disposed  of  over  that  settled  upon  her,  together  with  her  release  of 
dower,  and  all  claim  for  support,  such  deed  was  held  valid  against  oredi. 
tors:  Harvey  v.  Alexander,  1  Rand.  219;  10  Am.  Deo.  519;  note  to  Steeie  r. 
Coon,  20  Am.  St.  Rep.  715;  extended  note  to'-Cooie  v.  Bremond,  86  Am.  D«a 
642;  extended  note  to  Warren  v.  Broum,  67  Am.  Dm.  19S. 
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Newhofp  V,  Mayo. 

(48  Nbw  Jxrsbt  Squitt,  619.] 

Landlord  aks  Teitant  —  Buildinq  Standing  on  Lkaskd  Laitd  n  Chattvk 
Real,  when.  — Where  a  lease  of  land  on  which  standa  a  bailding  owned 
by  the  lessee  contains  a  provision  that  such  bailding  may  be  removed 
by  the  lessee  within  a  reasonable  time  after  the  expiration  of  the  ternv 
if  the  lessor  shall  not  pay  its  value,  to  be  determined  by  arbitration,  such 
building  is,  daring  the  running  of  the  term  of  the  lease,  annexed  to  th« 
land,  and  the  interest  of  the  lessee  in  both  building  and  land  is  a  chat* 
tel  real. 

LisssB  or  Land  mat  Qrant  Riqht  or  Wat  otib  It  to  Othsba,  when. 
—  A  lessee  of  land,  entitled  to  its  exclusive  possession,  may,  daring  the 
continuance  of  his  term,  dispose  of  and  pa»s  to  another  a  right  of  way, 
over  the  same,  even  though  he  has  but  an  estate  for  years  therein^ 
When  the  servient  and  dominant  estates  are  both  for  years,  snoh  right 
will  have  all  the  qualities  of  an  easement  daring  the  running  of  the  term,, 
bat  will  cease  with  the  expiration  of  the  estates  upon  which  it  depends. 

Right  or  Passaqb  not  Restricted  to  SuRrAca  or  Soil..  —  When  separate 
estates  exist  in  the  upper  and  lower  portions  of  the  same  bailding,  a  right 
of  passage  may  be  created  through  the  halls  and  passages  above  the  sur- 
face as  well  as  upon  the  surface  itself. 

Renewed^  Lease  is  CJontinuancb  or  Original  Term,  when.  — When  » 
lease  provides  for  a  renewal  of  the  term,  the  renewed  lesise  is  deemed,  itk 
equity,  a  mere  continuance  of  the  original  term  for  the  protection  and 
preservation  of  rights  acquired  therein. 

Bill  for  an  injunction.  On  November  1,  1854,  the  ThirdI 
Presbyterian  Church  of  Newark  leased  to  Stephen  Ford  and 
Thomas  Maplesden  a  lot  on  Broad  Street,  in  Newark,  41^  feet 
wide  by  166  feet  in  depth,  for  a  term  running  to  May  1,  1868. 
At  the  date  of  the  demise,  the  lessees  owned  a  frame  building 
on  the  premises,  covering  the  whole  front,  and  extending  back 
about  eighty  feet.  The  lower  part  of  the  building  was  occupied 
by  a  store,  and  the  upper  part  as  a  dwelling,  to  which  access  was 
obtained  from  Broad  Street  by  a  stairway  in  a  hall  extending 
along  the  north  side  of  the  building,  and  by  transverse  passages 
above.  By  the  terms  of  the  lease,  the  lessees  might  renew  for  the 
further  term  of  twenty  years,  at  a  rent  to  be  agreed  on  or  fixed 
by  arbitration,  and  if  they  did  not  renew  they  might  remove 
the  b.uilding  within  a  reasonable  time  after  the  expiration  of 
the  term,  unless  the  lessor  would  pay  them  its  value,  to  be 
fixed  by  arbitration.  On  April  13,  1855,  Maplesden  assigned 
to  Ford  all  his  interest  in  the  building  and  term.  On  October 
28,  1867,  Ford  sold,  and  by  a  deed  inter  partes  conveyed,  to 
Charles  Garrabrant  a  part  of  the  demised  premises,  of  eighteen 
feet  in  width  on  Broad  Street,  and  extending  back  a  depth  of 
one  hundred  feet  along  the  north  line  of  the  premises.     The 
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43tairway,  hall,  and  part  of  the  transverse  passages  were  in  that 
part  of  the  building,  and  the  deed  contained  the  following  clause: 
■"Subject,  nevertheless,  to  the  following  reservations  and  con- 
•ditions,  that  the  hall  extending  back  twenty -eight  feet,  and 
the  stairway  leading  into  the  dwelling  and  upper  part  of  the 
premises  hereby  conveyed,  and  the  part  now  owned  by  said 
-Stephen  Ford,  lying  southerly  of  said  last-described  premises, 
€hall  be  kept  open  and  unobstructed  for  the  use  of  said  parties 
and  their  families,  tenants  and  servants;  and  that  said  Ford, 
his  family,  tenants,  servants,  and  legal  representatives,  shall 
Slave  the  right  to  use  the  stairway,  passage,  and  cross-hall  to 
«.nd  from  any  part  of  the  premises  owned  by  him  adjoining 
•the  premises  hereby  conveyed;  and  with  the  further  reserva- 
tion, that  the  partitions  in  the  third  story  of  the  building  on 
the  premises  hereby  conveyed  shall  remain  as  they  are  at  this 
time,  unless  said  building  should  be  destroyed."  On  April 
28,  1868,  the  church  renewed  the  lease  for  the  whole  premises 
to  Ford  and  Garrabrant,  as  tenants  in  common,  for  twenty 
years  from  May  1,  1868,  upon  terms  as  to  further  renewal  and 
removal  of  the  building,  like  those  in  the  lease  first  described. 
By  an  agreement  of  September,  1869,  between  Ford  and  Gar- 
rabrant, the  latter  was  permitted  to  reduce  the  width  of  the 
hall,  but  it  was  expressly  agreed  that  the  conditions  and  reser- 
vations in  Ford's  original  assignment  to  Garrabrant  should 
remain  otherwise  unaflFected.  On  January  3,  1870,  Ford  sold 
and  assigned  to  the  respondent  Mayo  the  remaining  front  of 
the  demised  premises  for  a  depth  of  one  hundred  feet,  together 
with  the  right  and  privilege  reserved  in  the  assignment  to 
Garrabrant.  Mayo  used  the  lower  part  as  a  store,  rented  the 
upper  stories,  and  he  and  his  tenants  gained  access  thereto  by 
the  passages  in  question.  Ford  had  previously  made  similar 
«se  thereof.  On  January  14,  1874,  Ford  made  another  deed 
to  Garrabrant,  assigning  the  same  interest  which  had  been  as- 
signed by  the  deed  of  October  28, 1867,  but  subject  to  the  con- 
•ditions  and  reservations  contained  in  that  deed,  to  which  it 
referred.  In  April,  1888,  the  church  gave  a  lease  to  respond- 
«ent  Mayo  for  that  portion  of  the  premises  which  he  had  ac- 
quired by  his  assignment  from  Ford,  and  the  lease  contained 
like  provisions  respecting  the  removal  of  the  building.  Garra- 
brant's  interest  was  sold  under  execution,  and  bought  by  his 
wife.  In  February,  1888,  she  and  her  husband,  in  writing, 
relinquished  their  rights  to  appellant,  to  whom  the  church,  by 
another  lease,  gave  a  further  term  of  twenty  years  from  May 
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1,  1888,  in  that  part  of  the  premises  which  Ford  had  assigned 
to  Garrabrant.  This  lease  recited  the  facts,  and  particularly 
referred  to  the  deed  of  January  14,  1874,  as  the  source  of  Gar- 
rabrant's  right  of  renewal,  relinquished  to  appellant,  and  the 
lease  was  expressly  declared  to  be  a  renewal  of  a  part  of 
tiie  original  lease.  In  November,  1889,  appellant  obstructed 
the  passages,  and  cut  off  the  access  of  Mayo  and  his  tenant 
to  the  upper  part  of  his  building.  The  bill  prayed  that  appel- 
lant might  be  restrained  from  such  obstruction. 

Elias  F.  Morrow^  for  the  appellant. 

Frederic  W.  Stevens,  for  the  respondents. 

Maqie,  J.  This  cause  was  heard  below  upon  the  bill  alone. 
No  answer  having  been  put  in  thereto,  the  allegations  of  the 
bill  are,  therefore,  to  be  taken  as  true,  and  the  only  question 
here  is,  whether,  upon  the  facts  alleged,  the  decree  is  errone- 
ous. 

The  decree  enjoins  appellant  from  interfering  with  the 
use  by  respondent  Mayo,  his  family,  tenants,  servants,  and 
legal  representatives,  of  certain  stair  and  passage  ways  in 
a  building  in  Newark,  and  from  obstructing  such  ways,  to 
their  injury. 

The  facts  alleged  in  the  bill  are  set  our  with  great  particu- 
larity in  the  opinion  of  the  learned  vice-chancellor;  but  as  a 
statement  of  some  of  them  seems  necessary  to  explain  my 
views,  a  brief  risumi  precedes  this  opinion. 

On  behalf  of  appellant  it  was  contended  that  the  building 
in  question  is  a  mere  personal  chattel,  and  that  in  such  a 
chattel  no  easement  of  way  in  favor  of  one  part  thereof  over 
another  part  thereof  can  be  acquired. 

When  a  building  has  been  erected  by  one  on  lands  of 
another,  upon  an  agreement,  express  or  implied,  that  it  may 
be  removed  at  the  pleasure  of  the  builder  or  on  the  demand 
of  the  land-owner,  the  building  is,  no  doubt,  to  be  classed  in 
that  division  of  property  which  we  call  purely  personal:  Pope 
v.  Skinkle,  45  N.  J.  L.  39.  But  in  this  case  the  building  was 
attached  to  land  in  which  its  owners  had  an  interest,  classi- 
fied, not  as  a  mere  chattel,  but  as  a  chattel  real.  By  the 
terms  of  the  lease  the  building  could  not  be  severed  from  its 
connection,  until,  at  the  expiration  of  the  lease,  the  land- 
owner failed  to  exercise  the  option  given  him  to  take  it  at  its 
appraised  value.     Under  such  circumstances,  in  my  judgment 
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the  building  was  annexed  to  land,  and  the  interest  of  the  les- 
sees in  both  building  and  land  was  a  chattel  real.  If,  at  the 
expiration  of  the  term,  the  lessor  did  not  take  the  building, 
the  right  to  remove  at  the  pleasure  of  the  lessees  would  arise, 
and  the  building  would  become  a  mere  chattel;  but  if  the 
lessor  exercised  its  option,  and  paid  the  appraised  value,  or 
probably  if  the  lessees  failed  to  remove  within  a  reasonable 
time  after  the  expiration  of  the  term,  the  building  would  be- 
come annexed  to  the  fee,  and  be  classed  as  realty. 

A  lessee  of  land,  being  entitled  to  its  exclusive  possession 
during  the  continuance  of  the  term,  may,  unless  restrained  by 
covenants,  dispose  of  and  pass  to  another,  by  appropriate  acts, 
the  whole  or  part  of  his  interest  In  this  mode  he  may  doubt- 
less grant  to  others  a  right  of  passage  over  the  land  leased  by 
him,  which  right  would  have  all  the  qualities  of  an  easement 
of  way  during  the  running  of  the  term:  Wallace  v.  Fletcher, 
30  N.  H.  434;  Gay  ford  v.  Moffat,  L.  R.  4  Ch.  App.  133. 

A  servitude  of  that  character  might  be  created  in  favor  of 
any  other  estate,  even  though  the  latter  be  an  estate  of  free- 
hold, not  of  inheritance,  or  an  estate  less  than  freehold.  That 
the  servient  and  dominant  estates  are  estates  for  life  or  years 
would  not  at  all  affect  the  qualities  of  the  right  so  long  as  it 
continues,  but  only  its  duration.  If  the  dominant  estate  is  a 
terminable  estate,  the  right  of  passage  would  cease  when  that 
estate  terminated;  if  the  servient  estate  is  an  estate  of  like 
character,  the  right  of  passage  would  (at  least  when  created 
by  grant  of  the  lessee)  cease  when  it  terminated.  Such  a 
right,  while  it  endures,  has  every  characteristic  of  an  ease- 
ment, and  should  be  governed  by  the  rules  relating  to  such 
incorporeal  hereditaments. 

The  grant  of  a  right  of  passage  need  not  be  restricted  to 
the  surface  of  the  soil.  Separate  estates  may  exist  in  upper 
and  lower  portions  of  the  same  building,  and  in  the  surface  of 
the  soil  and  the  underground  strata.  When  such  an  estate 
exists  in  an  upper  story  of  a  building,  or  in  the  surface  of 
land,  there  are,  of  necessity,  attached  thereto  easements  of 
support,  and  in  the  case  of  a  building,  of  access  from  the 
lower  stories:  Washburn  on  Easements,  588,  595.  As  owner- 
ship extends,  unless  restrained  by  the  grant,  indefinitely  up- 
ward and  downward,  a  right  of  passage  may  be  created 
through  vaults  and  cellars  under  the  surface,  and  through 
halls  and  passages  above  the  surface,  as  well  as  upon  the  very 
surface. 
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It  id  next  urged  that  there  has  been  no  grant  of  the  right  of 
passage  claimed. 

The  deed  of  October  28,  1867,  which  passed  to  Garrabrant 
a  right  to  that  portion  of  the  demised  premises  on  which  the 
hall,  stairway,  and  passages  are  located,  contained  an  express 
reservation  of  the  right  to  use  such  passages  to  Ford  and  his 
legal  representatives,  for  the  benefit  of  the  remainder  of  the 
demised  premises  retained  by  Ford. 

It  is  contended  that  the  right  thereby  created,  if  any,  was 
one  merely  personal  to  Ford,  and  has  ceased  by  his  death. 
That  Ford  is  dead  does  not  appear  in  the  printed  case.  But 
that  circumstance  I  deem  of  no  importance.  The  right  in- 
tended to  be  created  was  only  a  right  in  an  estate  for  years 
and  in  favor  of  an  estate  for  years.  These  interests  do  not 
descend  to  heirs,  but  pass  to  executors  and  administrators. 
They  can  be  created  without  the  use  of  the  words  "  heirs," 
and  therefore  any  interest  in  them  can  be  eo  created.  The 
reservation  to  Ford  and  his  legal  representatives  would  suffi- 
ciently create  such  an  interest  if  it  is  effective  as  a  grant. 

Such  a  reservation  amounts  to  a  grant  of  a  right  of  passage: 
Washburn  on  Easements,  29.  As  the  deed  was  inter  partes, 
the  right  reserved  would  have  been  deemed  granted,  although 
Garrabrant  had  not  executed  the  deed:  Earle  v.  New  Brunswick^ 
38  N.  J.  L.  47;  Cooper  v.  Louanetein,  87  N.  J.  Eq.  284;  Rosen- 
krans  v.  Snover,  19  N.  J.  Eq.  420.  But  Garrabrant  actually 
executed  both  deeds  in  which  the  reservation  was  contained, 
and  so  formally  granted  the  way  over  the  interest  he  thereby 
acquired. 

I  conclude,  therefore,  that  by  the  very  terms  of  the  reserva- 
tion in  the  deed  between  Ford  and  Garrabrant,  a  right  of  pas- 
sage or  way  over  the  hall,  stairway,  and  transverse  passages  in 
that  part  of  the  building  now  leased  to  appellant,  in  favor  of 
that  part  now  leased  to  the  respondent  Mayo,  was  created, 
which  had  all  the  qualities  of  an  easement,  but  it  was  imposed 
upon  an  estate  for  years  in  favor  of  a  like  estate,  and  would 
terminate  whenever  the  dominant  or  servient  estate  ceased  to 
exist  in  persons  entitled  to  or  affected  by  the  creation  of  the 
right. 

When  the  right  of  passage  was  created.  Ford,  by  the  assign- 
ment of  Maplesden,  had  acquired  the  sole  interest  in  the  de- 
mised premises,  and  the  right  to  a  renewal  and  extended  term. 
Ford's  assignment  to  Garrabrant  of  a  portion  of  the  demised 
premises  admitted  the  latter  to  an  interest  in  the  same,  includ- 
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ing  a  right  in  any  renewed  or  extended  term.  The  extended 
term  was  granted  to  Ford  and  Garrabrant  as  tenants  in  com- 
mon. While  they  thus  obtained  a  common  title  to  the  whole 
deri^ised  premises,  it  does  not  admit  of  a  doubt  that  they  each 
became  in  equity  entitled  to  the  several  possession  of  those 
parts  thereof  into  which  they  had  divided  them  for  several 
occupancy.  The  renewed  term  was,  however,  a  mere  contiau- 
ation  of  the  former  term. 

A  grant  of  a  right  in  demised  premises  by  one  having  a  ter- 
minable lease,  with  a  right  of  renewal,  will  not  cease  to  have 
effect  on  the  termination  of  the  lease,  if  there  is,  in  fact,  a  re- 
newal thereof.  The  renewed  lease  is  deemed,  at  least  in  equity, 
to  be  a  mere  continuance  of  the  original  term  for  the  preserva- 
tion and  protection  of  rights  acquired  therein:  Taylor  on  Land- 
lord and  Tenant,  sec.  340;  Woodfall  on  Landlord  and  Tenant, 
678,  680;  1  Piatt  on  Leases,  762;  Ex  parte  Grace,  1  Bos.  <fe  P. 
376;  Waters  v.  Bailey,  2  Younge  &  C.  219;  Holridge  v.  Oilles- 
pie,  2  Johns.  Ch.  30;  Phyfe  v.  Wardell,  6  Paige,  268;  28  Am. 
Dec.  430;  Gibbes  v.  Jenkins,  3  Sandf.  Ch.  130;  Mitchell  v.  Reed, 
61  N.  Y.  123;  19  Am.  Rep.  252. 

When,  therefore,  Ford  and  Garrabrant  renewed  their  lease 
in  common,  but  for  their  several  benefit,  their  renewed  rights 
bore  the  previous  relation.  The  right  of  passage  continued 
imposed  on  the  servient  estate  in  favor  of  the  dominant. 

When  the  lease  given  to  Ford  and  Garrabrant  expired,  new 
leases  were  given  to  those  who  had  become  entitled  to  separate 
portions  of  the  demised  premises.  Respondent  Mayo  procured 
a  new  lease  for  that  portion  to  which  he  had  acquired  a  right 
under  Ford's  assignment.  Appellant  procured  a  lease  for 
that  portion  to  which  Garrabrant  had  acquired  a  right  under 
Ford's  assignment,  which  right  had  passed  to  his  wife,  and 
had  been  relinquished  in  favor  of  appellant  Each  renewed 
term  was  a  continuance  of  the  former  interest.  Appellant's 
term  was  expressly  declared  by  her  lease  to  be  a  renewal  of 
the  original  lease.  Thereby  all  the  rights  previously  acquired 
were  preserved  and  continued. 

Appellant  further  contends  that  she  had  no  notice  of  the 
right  of  passage  over  the  premises  when  she  took  her  lease. 
There  are  two  answers  to  this  contention.  In  the  first  place, 
she  acquired  her  right  to  renew,  by  virtue  of  which  she  ob- 
tained the  lease  from  Garrabrant.  He  had  created  the  right 
of  passage,  and  could  not  convey  to  her  a  greater  right  than  he 
thereafter  possessed.     In  the  next  place,  there  was  notice  to 
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appellant,  both  in  the  open  and  plain  user,  apparent  from  the 
construction  of  the  building,  and  from  the  reference  made  in 
her  lease  to  the  title  of  Garrabrant,  under  whom  she  obtained 
it.  That  title  disclosed  the  existence  of  the  right  contended 
for. 

For  these  reasons  I  think  the  decree  right,  and  shall  vote  to 
affirm  it. 

I  may  add,  that  had  I  adopted  the  views  of  the  vice-chan- 
cellor as  to  the  classification  of  this  building  as  a  purely  per- 
sonal chattel,  I  should  have  had  no  difficulty  in  reaching  the 
conclusion  he  arrived  at.  For  I  doubt  not  that,  in  a  chattel 
of  such  peculiar  character,  rights  may  be  created  in  all  re- 
spects analogous  to  those  rights  which  are  called  easements; 
that  when  the  parties  in  interest  create  such  rights,  they  are 
not  objectionable  as  opposed  to  public  policy,  nor  as  not  capa- 
ble of  being  the  subject  of  contract,  and  that  such  rights  may 
and  should  be  protected  by  the  courts  as  the  analogous  ease- 
ments would  be. 

Affirmed.  

Lease  —  Renewal  —  How  Kegardbd.  —  A  renewed  lease  is  regarded  aa 
a  mere  continaaace  of  the  original  lease  in  equity  for  the  protection  of  those 
coucerned,  subject  to  the  additional  charges  on  the  renewal,  whtre  the  re* 
newal  is  obtained  by  being  in  possession  under  the  original  lease,  <x  having 
an  interest  in  it:  Phyfe  v.  WardeU,  5  Paige,  268;  28  Am.  Dea  49^  and  iiote» 
extended  note  to  Blumenberg  r.  Myrea^  91  Am.  Deo.  66S. 
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In  the  Matter  op  the  Taxation  op  the  Fbnksti«- 

TANiA  Telephone  Oompant. 

[48  NlW  JBB8KT  EQUITT,  SL] 
IhTIRSTATS  COMHBRd  —  TelEFHOMB  MESSAGES  SENT  TBOU  OlTB  StATB  XMTO 

Anotheb  arb.  —  The  sending  of  messages  by  telephone  from  one  state 
into  another  is  commerce  between  the  states,  and  cannot  be  prohibited 
by  injanctiou  in  either  state  against  persons  or  corporations  engaged  in 
•ending  snch  messages  because  they  do  not  pay  the  taxes  assessed 
against  them  by  such  state.  But  a  court  of  chancery  has  no  authority 
to  go  beyond  the  consideration  of  the  constitutional  question,  and  eet 
aside  the  assessment  as  illegaL  That  can  only  be  done  in  a  court  •! 
law. 

Bill  for  an  injunction.    The  opini<»i  states  the  facta. 

The  Attorney-general,  for  the  state. 
William  S.  Oummere,  for  the  respondent. 

Bird,  V.  C.  The  respondent  in  its  answer  to  the  petition 
in  this  case  admits  its  liability  to  be  assessed  under  the  act  of 
April  18,  1884  (Rev.  Sup.  1016),  but  denies  its  liability 
for  the  whole  amount  of  assessment  imposed  by  the  state 
board  of  assessors.  The  law  provides  "  that  every  telegraph, 
telephone,  cable,  or  electric-light  company,  not  owned  by  a 
railroad  company  and  otherwise  taxed,  doing  business  in  this 
state,  should  pay  an  annual  tax  for  the  use  of  the  state,  by 
way  of  a  license  for  its  corporate  franchises." 

The  law  requires  every  such  company,  on  or  before  the  first 
Tuesday  of  May,  to  state  the  gross  amount  of  its  receipts  from 
the  business  done  in  this  state  for  the  year  preceding  the  first 
-day  of  January  prior  to  the  making  of  such  report.     If  any 
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such  company  shall  neglect  or  refuse  to  make  such  return 
within  the  time  limited  as  aforesaid,  the  state  or  its  assessors 
shall  ascertain  and  fix  the  amount  of  such  receipts  in  such 
manner  as  may  be  deemed  by  them  most  practicable,  and  the 
amount  fixed  by  them  shall  stand  as  the  basis  of  taxation  of 
such  company  under  said  act.  By  virtue  of  said  act,  each  of 
said  companies  is  made  liable  to  pay  taxes  of  two  per  cent 
upon  the  amount  of  its  gross  receipts  so  returned  or  ascer- 
tained. On  or  before  the  first  Tuesday  of  May,  1888,  the  re- 
spondent did  make  a  report  showing  the  amount  of  its  gross 
receipts  for  the  business  done  in  this  state  for  the  year  ending 
December  31,  1887.  By  such  report  such  receipts  appear  to 
be  $3,643.47.  It  also  reported,  at  the  request  of  the  state 
board  of  assessors,  its  gross  receipts  for  business  originating 
within  this  state  and  terminating  without,  $3,122.53;  and  also 
the  gross  amount  of  receipts  from  business  originating  in 
Pennsylvania  and  terminating  within  this  state,  which  amount 
was  $7,398.03. 

On  the  twenty-fifth  day  of  June,  1888,  the  respondent  paid 
the  state  $72.87,  the  amount  properly  assessed  upon  its  gross 
receipts  of  the  business  done  within  this  state,  but  the  whole 
amount  assessed  by  the  state  board  of  assessors  was  $135.32. 
This  shows  that  the  assessors  were  not  contented  with  the 
gross  receipts  returned  by  the  respondent  of  business  done 
within  this  state,  but  proceeded,  as  they  supposed  they  might 
under  the  act,  to  ascertain  what,  in  their  judgment,  was  the 
proper  amount  of  gross  receipts  to  be  assessed,  from  other 
sources,  and  assessed  $3,122.53,  in  addition  to  $3,643.47.  This 
additional  assessment  the  respondent  insists  is  unlawful. 

Its  resistance  to  the  payment  of  this  additional  tax  is  based 
upon  the  doctrine  that  it  is  unconstitutional  for  any  state  to 
attempt  to  regulate  commerce  between  the  states;  and  that 
business  of  this  character,  originating  in  one  state  and  termi- 
nating in  another,  is  such  commerce.  I  believe  this  princi- 
ple was  so  recognized  in  the  case  of  Standard  Underground 
Cable  Co.  v.  Attomey-Oeneral,  1  Dick.  270.  In  that  case,  Mr. 
Justice  Knapp  said,  in  delivering  the  opinion  of  the  court  of 
errors  and  appeals:  "  Railroads  and  telegraphs  may  become 
instruments  of  interstate  or  international  commerce,  and  when, 
as  such  instrument,  they  are  in  action,  they  may  not  be  ob- 
structed by  state  impositions  and  restrictions;  hence  it  was 
held  in  Western  Union  Tel.  Co.  v.  Attorney-General,  125  U.  S. 
630,  that  the  telegraph  company  having  brought  itself  within 
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the  provisions  of  the  act  of  Congress  of  July  24,  1886,  entitled 
'  An  act  to  aid  in  the  construction  of  telegraph  lines,  and  to 
secure  to  the  government  the  use  of  the  same  for  postal,  mil- 
itary, and  other  purposes,'  that  collection  of  a  tax  imposed 
upon  the  telegraph  company  on  its  property  in  Massachusetts 
could  not  be  enforced  by  injunction,  although  the  taxing  act 
provided  for  that  as  one  mode  of  enforcing  payment;  the  rea- 
son being,  that  an  injunction  enforced  in  that  state  would  put 
a  stop  to  its  general  operations.  The  tax,  however,  was  held 
to  be  valid,  and  the  state  was  left  to  other  remedies  for  its  col- 
lection. Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S. 
1,  and  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  are  also  instances 
of  illegal  interference  with  companies  as  instruments  of  com- 
merce. But  each  of  these  cases  holds  the  companies  to  be 
subject  to  taxation,  otherwise  legal,  which  does  not  obstruct 
or  place  a  direct  burden  upon  them,  either  as  instruments 
of  general  commerce  or  as  agents  of  the  United  States.  The 
case  of  Coe  v.  Errol,  116  U.  S.  517,  marks  the  point  where 
the  subjects  of  commerce  pass  out  of  the  state's  power  to 
tax  and  come  within  federal  protection.  That  point  is  not 
reached  when  they  become  finished  production.  It  is  there 
held  that  goods,  the  product  of  a  state,  intended  for  exporta- 
tion to  another  state,  are  liable  as  part  of  the  general  mass  of 
property  of  the  state  of  another  origin  until  actually  started 
in  course  of  transportation  to  the  state  of  their  destination,  or 
are  delivered  to  a  common  carrier  for  that  purpose." 

These  principles  are  as  applicable  to  messages  by  telephone 
as  to  merchandise.  There  can  be  no  reasonable  distinction 
made  between  the  ofiBce  of  common  carrier  of  telephone  and 
the  office  of  a  common  carrier  of  goods  by  railway  or  steam- 
boat. In  both  cases  it  is  commerce  between  the  states.  In 
every  such  instance  the  consideration  is,  when  is  the  trans- 
action within  the  constitutional  regulation?  The  disputes 
which  have  led  to  judicial  determination  of  the  various  ques- 
tions have  been  respecting  those  conditions  which  upon  the 
one  hand  were  deemed  commerce  and  upon  the  other  not. 

I  think,  therefore,  the  injunction  prayed  for  in  this  case 
ought  not  to  be  allowed;  for  if  it  were  to  be  allowed,  it  would 
most  certainly,  though  indirectly,  control  commerce  between 
states. 

But  beyond  this  I  do  not  feel  at  liberty  to  consider  the  ques- 
tion as  to  the  legality  or  illegality  of  the  assessment.  I  can 
only  say  that  a  proper  case  is  not  made  out  for  the  interference 
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of  this  court     To  determine  whether  this  assessment  shall 
stand  or  be  set  aside,  or  not,  is  the  province  of  the  courts  or 
law.    The  power  given  to  this  court  by  the  statute  extends* 
only  to  granting  injunctions  where  taxes  assessed  are  not  paid. 
No  authority  whatever  is  conferred  to  review  such  assessments. 
Whatever  the  result  may  be  practically,  in  every  such  case  as^ 
the  one  now  before  the  court,  it  seems  to  me  it  would  be  a- 
plain  usurpation  for  this  court  to  attempt  to  set  the  assess- 
ment aside  in  this  or  in  any  other  such  case.     That  the  con- 
stitutional question  may  be  considered  by  the  court  of  chancery^ 
was  expressly  decided  in  the  case  of  Standard   Underground 
Cable  Co.  V.  Attorney-General,  1  Dick.  270.     But,  as  has  been 
shown,  the  question  in  that  case  only  pertained  to  the  pro- 
priety of  issuing  an  injunction,  and  no  other  question  has  been 
considered  in  this.     If  the  respondent  desires  a  declaration 
that  this  assessment,  in  excess  of  the  $3,643.47,  be  set  aside^, 
it  must  seek  it  in  another  forum. 


Interstate  Commerce  —  Telegraph  Companies.  —  A  statute  providing^ 
for  a  tax  of  two  per  ceat  on  the  gross  receipts  of  telegraph  companies  is  not 
an  infringement  of  the  federal  constitution  aa  to  interstate  commerce,  nor  of 
a  provision  of  the  state  constitution  that  taxes  shall  be  assessed  in  exact  pro- 
portion to  the  value  of  the  property,  and  not  to  exceed  one  per  cent  of  such 
value:  Western  Union  TeL  Co.  v.  State  Board  0/ Assessment,  80  Ala.  273;  60  Am. 
Rep.  99.  The  fact  that  a  telephone  company  has  extended  its  lines  through 
different  states,  and  is  engaged  in  interstate  commerce,  will  not  relieve  it  from 
the  operation  of  state  statutes,  upon  business  conducted  wholly  within  the 
state:  Central  etc.  Telephone  Co.  v.  Falley,  118  Ind,  194;  10  Am.  St.  Rep.  114,, 
and  note. 

Taxes  —  Assessment  —  Power  of  Eqditt  to  Review. — A  court  o£ 
equity  cannot  review  the  action  of  an  assessor  in  making  an  assessment,  un-- 
less  it  can  be  shown  that  the  legislature,  in  authorizing  the  tax,  disregarded, 
or  transcended  the  principles  of  equality,  or  that  a  tax  unauthorised  by  law 
iias  been  levied,  or  that  the  property  assessed  was  not  liable  to  taxation  r 
florse  etc  R.  B.  Co.  v.  Donoghue,  127  111.  27;  11  Am.  St.  Rep.  90,  and  note. 
^Equity  will  not  relieve  against  an  assessment  for  taxation  on  the  ground  that, 
such  assessment  is  too  high,  where  the  excess  is  the  result  of  an  honest  arror 
of  judgment  of  the  assessor.  In  such  a  case  relief  must  be  sought  through 
the  remedy  provided  by  statute:  Buttenuth  v.  8L  Lotds  etc  <7o.,  123  UL  636^ 
5  Am.  St.  Rep.  646. 

AX.  ST.  Rar.,  You  XZYIL  -SO 
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Carver  v.  Todd. 

[48  Nkw  Jbbsit  Equity,  100.) 
OOMVBTANOV  BY  DSVISBB  Vf  EzBCUTIOM  OF  PbOMISB  TO  TbSTATOB  UrHBLD 

AOAIN8T  G&antob's  Cbbuitors.  —  Where  a  testator,  after  making  a  de« 
▼iM  of  land,  wishing  to  compensate  the  devisee's  wife  for  taking  care  of 
him  in  his  last  sickness,  exacts  from  the  devisee  a  promi«e  to  oonvey  tha 
the  land  to  the  wife,  after  the  testator's  death,  a  conveyance  made  in 
execution  of  such  promise  will  be  upheld  in  equity  againat  the  creditors 
of  the  devisee. 

Creditor's  bill.    The  opinion  states  the  case. 

-Martin  L.  Trimmer,  for  the  complainant. 

Menry  A.  Fluck  and  John  L.  Connet,  for  the  defendant. 

"Bird,  V.  C.  The  judgment  of  the  complainant  should  be 
declared  to  be  a  lien  upon  the  lands  in  question  prior  to  the 
conveyance  under  which  the  wife  of  the  defendant  claims,  un- 
less it  appears  to  have  been  fully  established  that  the  grounds 
upon  which  she  claims  to  hold  the  title  have  been  clearly  and 
eatisfactorily  supported  by  proof.  It  is  alleged  in  the  answer 
that  the  husband,  the  judgment  debtor,  was  the  devisee  under 
the  last  will  of  Joseph  B.  Abbott,  and  that  both  the  said  hus- 
band and  his  wife  took  care  of  the  said  Abbott  during  the  last 
eighteen  months  of  his  life,  and  that  during  that  period  he 
made  said  will  and  devised  the  land  in  question  to  Todd,  the 
judgment  debtor;  and  that  before  his  death,  and  while  upon 
his  sick-bed,  he  made  known  the  fact  of  his  having  made  his 
vill,  and  of  the  disposition  he  had  made  of  the  real  estate,  and 
mentioned  the  fact  that  Todd  and  his  wife  had  taken  care  of 
him,  and  that  he  wanted  the  property  to  go  to  those  who  had 
fio  taken  care  of  him,  and  that  he  requested  Todd  to  convey 
the  said  lands  to  his  wife.  There  is  no  allegation  in  the  an- 
swer that  Todd  made  any  promise  to  the  testator.  The  answer 
leaves  it  with  the  simple  declaration  that  the  testator  made 
€uch  request  of  Todd;  but  the  testimony  of  Todd  himself  upon 
this  subject  is  in  these  words:  — 

*'  Q.  How  did  you  come  to  make  this  deed  ? 

'^  A.  It  was  at  Joseph  Abbott's  request,  after  he  said  that 
xuy  wife  had  taken  care  of  him  through  all  his  sickness, — look* 
ing  after  him;  he  said  he  wanted  her  to  have  it,  and  asked 
me  if  I  would  have  any  objections  to  it;  so  I  told  him  I  was 
perfectly  willing  that  she  should  have  it;  he  often  talked  to 
me  about  it  while  he  was  sick;  he  said  he  wanted  me  to  give 
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it  after  his  death;  he  always  said  that  those  who  waited  on 
him  he  wanted  them  to  have  his  property;  he  had  often  talked 
to  me  about  it,  —  several  times,  —  and  wanted  me  to  do  it  after 
his  death;  I  told  him  I  was  willing  that  she  should  have  it; 
I  told  that  to  Mr.  Abbott;  the  property  did  n't  belong  to  me 
then;  it  was  willed  to  me;  Joseph  Abbott  and  I  entered  into 
an  article  of  agreement,  and  he  willed  it  to  me  at  that  time; 
I  knew  when  I  had  this  talk  with  him  that  he  had  willed  it 
to  me." 

Mrs.  Todd  testifies  as  follows:  "Mr.  Joseph  Abbott  stated 
that  he  wanted  me  to  have  the  property;  he  made  my  hus- 
band promise  on  his  death-bed  that  he  would  give  it  to  me, 
because  I  had  taken  care  of  him;  he  said  them  that  had  taken 
care  of  him  he  wanted  them  to  have  it;  I  have  taken  care  of 
him  during  his  sickness  altogether;  I  knew  he  had  made  a 
will,  and  he  said  that  he  wanted  to  change  it  now,  and  he  thought 
that  that  would  answer  every  purpose;  my  husband  and  I  both 
promised  at  the  time  that  it  would  be  done;  the  property  was 
deeded  to  me  through  my  brother." 

This  testimony  shows  that  the  testator  not  only  made  known 
his  wishes  and  the  requests  that  the  property  should  be  con- 
veyed to  the  wife  of  the  devisee,  but  that  the  devisee  promised 
that  he  would  make  such  conveyance.  It  also  appears  that 
this  request  and  promise  were  made  at  a  time  when  the  testa- 
tor spoke  of  altering  his  will  for  the  purpose  of  securing  to 
Mrs.  Todd  the  object  of  his  desire. 

Was  this  conveyance  made  by  Todd  to  his  wife  a  voluntary 
conveyance  for  the  purpose  of  defrauding  his  creditors?  or  was 
it  in  execution  of  the  promise  he  had  made  to  the  testator,  and 
therefore  in  fulfillnient  of  the  trust?  If  the  former,  it  is  fraud- 
ulent and  void  as  to  the  judgment  of  the  complainant;  but  if 
the  latter,  the  law  declares  that  it  would  have  been  a  fraud 
upon  his  part  not  to  make  the  conveyance.  It  was  declared 
in  the  case  of  Williams  v.  Vreeland,  32  N.  J.  Eq.  734,  that  such 
conveyanoes  should  be  upheld  in  courts  of  equity,  when  the 
allegations  upon  which  they  rest  are  clearly  and  satisfactorily 
proved.  As  the  citations  in  that  case  show,  the  principle 
which  governs  applies  as  well  to  real  as  to  personal  property 
taken  in  trust  by  devisees  or  legatees:  See  case  of  Hoge  v. 
Iloge,  1  Watts,  163,  26  Am.  Dec.  52,  where  the  question  is  fully 
discussed.  See  note  to  Thompson's  Lessee  v.  White,  1  Am.  Dec. 
258,  and  note  to  Towles  v.  Burton,  24  Am.  Dec.  413.  The 
parol  proof  is  admitted,  not  to  vary  or  contradict  the  terms  of 
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the  will,  but  to  enforce  the  promises  of  devisees  and  legatees 
who  take  under  a  will,  which  promises  have  been  made  in 
consideration  of  such  devises  or  bequests  to  them.  All  courts 
concede  the  justness  of  this  principle  in  order  to  prevent  fraud. 
Besides  the  authorities  above  referred  to,  I  call  attention  to 
the  following:  Williams  v.  Vreeland^  32  N.  J.  Eq.  135;  Qaulla- 
her  V.  Gaullaher,  5  Watts,  200;  Chamherla'ine  v.  Chamberlainey 
2  Freem.  Ch.  34. 

After  the  very  fullest  consideration,  I  feel  obliged  to  accept 
the  testimony  of  the  defendants  upon  this  subject.  No  wit- 
nesses have  been  introduced  to  impeach  their  character,  nor 
is  there  any  circumstance  in  the  case  that  tends  to  cast  doubt 
upon  the  truthfulness  of  their  assertions.  Tke  conveyance 
was  not  made  to  the  wife  until  about  nine  months  after  the 
death  of  the  testator,  and  this  circumstance  is  laid  hold  of  by 
counsel  of  the  complainant  as  a  complete  answer  to  all  the  al- 
legations respecting  the  promise  made  by  Todd  to  the  testator. 
But  this,  in  my  mind,  is  not  so  great  a  delay  as  to  create  any 
just  grounds  for  suspicion.  There  can  be  no  doubt  but  at  that 
time  the  wife  could  have  called  upon  this  court  to  enforce 
the  trust  and  compel  the  husband  to  execute  the  conveyance. 
According  to  his  testimony,  nothing  could  have  prevented  this 
result. 

The  bill  will  be  dismissed,  without  costs. 


Trust  Arising  by  Operation  of  Law.  —  Where  a  devisee  prayeats  a  tes- 
tator from  making  an  intended  provision  for  another,  and  for  whom  such  a 
provision  would  have  been  made  but  for  such  intervention,  such  devisee  will 
be  held  to  be  a  trustee  of  any  devise  to  himself  to  the  extent  it  would  have 
been  for  such  other  but  for  his  interference,  and  he  will  be  compelled  to  re< 
spond  to  such  beneficiary:  RagadaU  v.  Sagadale,  68  Miss.  92;  fH  Am.  St. 
Rep.  256,  and  note,  where  similar  oases  are  collected;  NordhoU  ▼.  NordhoU, 
87  Cal.  552;  22  Am.  St.  Rep.  268. 

Trust  Propbrtt,  whether  Subjeot  to  Exboution.  —  A  trust  estate  ia  not 
subject  to  execution  In  New  Jerseyn  Hogan  r.  Jaques,  19  N.  J.  Eq.  123;  97 
Am.  Deo.  644;  extended  note  to  Mcllvaine  ▼.  Smith,  97  Am.  Dee.  30S.  A 
naked  legal  title  held  in  trust  cannot  be  sold  oo  exeoutioo  at  Uw:  Baker  r. 
Oopenbcuffor,  1ft  111.  103;  S8  Am.  Dec.  600. 
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Carroll  v.  Hausb, 

[48  Nbw  Jbrsky  Equity,  269.J 

Umdub  Intluencb  over  Testator  Pkesumed  whin.  —  Against  »  bene« 
ficiary  under  a  will  having  the  testator  under  his  control,  with  power  to 
make  his  will  the  will  of  the  testator,  especially  in  a  case  where  the  tea* 
tator  has  made  an  unnatural  disposition  of  his  property,  the  law  presumes 
undue  influence,  and  puts  upon  such  beneficiary  the  burden  of  showing 
affirmatively  that  when  the  testator  made  his  will  he  did  not  exercise 
his  power  over  the  testator  to  his  own  advantage,  and  to  the  disadvan- 
tage of  others  having  an  equal  or  superior  claim  upon  the  bounty  of  the 
testator. 

Undue  Influence,  What  is.  Test  and  Ejteot  of.  —  Whatever  constrains 
a  person  to  do  what  is  against  his  will,  and  what  he  would  not  do  if  left 
to  himself,  is  undue  influence,  no  matter  by  what  means  the  control  is 
exercised.  The  extent  or  degree  of  the  influence  is  wholly  immaterial, 
for  the  test  is,  was  the  influence,  whether  powerful  or  slight,  sufficient 
to  destroy  free  agency,  so  as  to  make  the  act  in  question  the  act  of  an* 
other  rather  than  the  expression  of  the  mind  and  heart  of  the  actor  ? 
Undue  influence  exercised  by  any  one,  whether  he  or  another  gains  by 
its  exercise,  renders  the  will  or  other  instrument  thus  procured  worth- 
less. 

William  B.  Guild,  for  the  appellant 

Charles  Borcherling,  for  the  respondent. 

The  Vice-Obdinaby.  This  is  an  appeal  from  a  decree  of 
the  orphans'  court  of  the  county  of  Essex,  refusing  probate  to 
a  paper  purporting  to  be  the  will  of  Patrick  Monaghan,  de- 
ceased. The  reason  assigned  in  the  decree  for  refusing  to  ad- 
mit the  paper  to  probate  is,  that  it  had  not  been  published  by 
the  decedent  as  his  will  in  the  manner  required  by  the  statute 
cencerning  wills.  I  cannot  concur  in  that  view,  but  for  an- 
other reason  I  think  the  decree  is  clearly  right,  and  should  be 
afl&rmed.  The  proofs  show  very  clearly,  as  I  think,  that  the 
paper  is  the  product  of  undue  influence. 

The  decedent  signed  the  paper  in  question  on  the  twenty- 
sixth  day  of  December,  1889,  when  he  and  those  about  hini 
believed  he  was  -in  the  grasp  of  death,  and  could  live  but  a 
very  short  time.  He  was  very  sick,  and  so  extremely  weak 
as  to  be  unable  to  write  his  name;  he  signed  the  paper  by 
making  his  mark;  he  was  a  Roman  Catholic,  and  had,  shortly 
prior  to  the  day  on  which  he  signed  the  paper,  been  prepared 
for  death  according  to  the  rites  of  that  church.  He  did  not, 
however,  die  until  the  sixteenth  day  of  January  following. 
He  was  a  widower,  and  for  more  than  a  year  prior  to  his  sick- 
ness had  lived  alone  in  a  single  room.     Up  until  a  few  months 
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before  be  was  taken  sick,  he  bad,  for  many  years,  drank  to 
excess,  but  then  stopped  suddenly,  and  afterward  abstained 
rigidly.  His  only  child,  a  daughter,  died  less  than  two  years 
before  he  did.  She  died  in  child-bed.  The  caveator  is  her 
daughter,  and  the  granddaughter  of  the  decedent,  and  his  heir 
at  law  nearest  in  blood.  The  paper  in  question  disinherits 
the  decedent's  grandchild,  and  gives  all  his  property  to  his 
sister,  the  appellant.  She  is  his  sole  beneficiary.  This  sister 
and  her  husband  had  exclusive  charge  of  the  decedent  from 
the  commencement  of  his  sickness  up  to  the  time  of  his  death* 
Besides  bis  grandchild  and  Hiis  sister,  the  decedent  bad  a 
brother  and  nephew  residing  near  him  in  this  state,  and  other 
relatives  in  Ireland.  He  was  a  native  of  Ireland.  He  had  a 
strong  affection  for  his  grandchild.  This  he  manifested  by 
both  act  and  speech.  During  the  last  year  of  his  life  he  said, 
many  times,  that  she  should  have  all  of  his  property  that  was 
left  after  his  debts  were  paid.  He  did  not  want  to  make  a 
will.  Both  his  sister  and  the  priest  having  the  care  of  his  soul 
tried  unsuccessfully,  prior  to  the  day  on  which  the  paper  in 
question  was  signed,  to  persuade  him  to  make  a  will.  The 
priest  says  that  the  decedent  was  a  very  peculiar  man,  and 
did  not  wish  to  make  a  will,  notwithstanding  be  had  advised 
him,  as  it  was  his  duty  to  do  as  his  priest,  that  be  ought  to 
make  a  will.  He  says  the  first  time  he  spoke  to  him  about 
making  a  will  the  decedent  did  not  think  he  was  dying,  and 
for  that  reason  said  he  would  defer  making  it  until  some  future 
time.  His  sister  swears  that  she  never  attempted  to  persuade 
the  decedent  to  make  a  will,  but  her  testimony  on  this  point 
is,  in  my  judgment,  completely  swept  away  by  the  other  evi- 
dence in  the  case.  There  is  evidence  going  to  show  that  she 
urged  him  so  persistently  to  make  a  will  that  he  denounced 
her  efforts  as  torture.  Besides,  it  must  be  remembered  that 
he  was  completely  in  her  power.  His  condition  was  one  of 
utter  helplessness;  he  could  do  nothing  for  himself;  he  was 
dependent  on  her  for  everything;  no  comfort-came  to  him  ex- 
cept from  her  hands;  she  occupied  a  position,  therefore,  where 
she  could  dominate  his  mind  and  will  with  little  danger  of 
detection;  where  she  could  even  constrain  him  to  stifle  the 
love  he  felt  for  his  little  grandchild,  and  make  just  such  a  will 
as  she  says  he  did  make.  Against  a  beneficiary  thus  having 
a  testator  under  his  control,  with  power  to  make  his  will  the 
will  of  the  testator,  especially  in  a  case  where  the  testator  has 
made  an  unnatural  and  unjust  disposition  of  his  property,  the 
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law  wisely  presumes  uadue  influence,  and  puts  upon  the  bene- 
ficiary the  burden  of  showing  afiSrmatively  that  when  the 
testator  made  his  will  he  did  not  exercise  his  power  over  the^ 
testator  to  his  own  advantage,  and  to  the  disadvantage  of  others 
having  an  equal  or  superior  claim  upon  the  bounty  of  the  tes- 
tator: Dale  V.  Dale,  38  N.  J.  Eq.  274,  276. 

The  sister  of  the  decedent  swears  that  the  desire  to  make  th& 
will  in  question  originated  with  the  decedent,  and  that  he- 
made  this  desire  known  to  her  on  the  afternoon  of  the  26th. 
of  December,  1889,  while  she  was  preparing  food  for  him,  by 
saying,  "  If  I  had  a  man  I  should  like  to  draw  a  will ";  that 
she  replied, "  All  right,"  and  then,  after  she  had  finished  what 
she  was  doing,  she  went  out  and  sent  her  husband  for  the 
priest.  Her  husband  says  that  he  went  for  the  priest  and  toldl 
him  that  the  decedent  would  like  to  have  a  will  drawn,  anck 
asked  him  to  come  down  and  draw  it.  The  priest,  however, 
testifies  that  the  husband  said  that  the  decedent  was  dying, 
and  had  made  no  disposition  of  his  earthly  goods,  —  not  that 
the  decedent  wanted  to  have  a  will  drawn.  That  the  priest 
was  not  informed  that  the  decedent  wanted  a  will  drawn,  or 
that  he  desired  to  make  a  will,  is  made  entirely  certain  by 
what  the  priest  said  to  decedent  when  he  called  on  him.  He 
called  a  few  hours  after  receiving  notice  that  the  decedent  was 
dying.  He  says  he  went  to  decedent's  bed  and  asked  him,  in 
the  presence  of  two  witnesses,  if  he  knew  he  was  about  to  die^ 
and  that  decedent  replied  that  he  did.  He  says  then:  "I  told 
him  I  thought  it  was  better  for  him  to  arrange  his  account, 
otherwise  there  would  be  litigation  after  his  death."  In  the 
same  connection  he  says:  "I  spoke  to  him,  and  reiterated  again 
and  again,  and  asked  him  what  he  would  do,  and  how  he  in- 
tended to  dispose  of  his  property.  He  told  me  he  would  leave 
his  property  to  his  sister  Bridget."  A  person  who  was  present 
at  this  interview,  and  who  signed  the  paper  as  a  subscribing 
witness,  says  that  before  the  decedent  said  he  would  leave  hia 
property  to  his  sister  the  priest  asked  him  if  he  had  any  rela- 
tives in  this  country,  and  that  the  decedent  replied,  none  ex- 
cept his  sister;  and  that  the  priest  then  asked  to  whom  he 
intended  to  leave  his  property,  and  that  decedent  replied,  to 
his  sister.  The  priest  then  drew  the  paper  called  a  will,  and 
had  the  decedent  put  his  mark  to  it.  This  statement  showa 
how  the  paper  came  to  be  drawn  and  signed. 

Undue  influence  consists  in  the  destruction  of  free  agency. 
Whatever  constrains  a  person  to  do  what  is  against  his  will. 
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^nd  what  he  would  not  do  if  left  to  himself,  is  undue  influ- 
ence, no  matter  by  what  means  the  control  is  exercised.  The 
-extent  or  degree  of  the  influence  is  wholly  immaterial,  for  the 
test  is,  was  the  influence,  whether  powerful  or  slight,  sufficient 
to  destroy  free  agency,  so  as  to  make  the  act  brought  in  judg- 
ment the  act  of  another  rather  than  the  expression  of  the  mind 
SLud  heart  of  the  actor?  Undue  influence  exercised  by  any  one, 
whether  he  or  another  gains  by  its  exercise,  renders  the  will 
or  other  instrument  thus  procured  worthless.  These  princi- 
ples are  so  well  settled  and  familiar,  and  so  obviously  essential 
for  the  protection  of  those  suflering  from  sickness  or  subject  to 
the  infirmities  of  old  age,  as  to  dispense  with  the  citation  of 
Authority.  Applying  them  to  this  case,  it  is  clear  that  the 
paper  under  consideration  is  the  product  of  undue  influence. 
Left  to  himself,  it  is  manifest  tliat  the  decedent  would  have 
rlied  intestate.  He  did  not  want  to  make  a  will.  When  he 
was  first  advised  by  his  priest  to  make  a  will  he  refused,  or 
deferred  doing  so  until  another  time.  His  priest  says  he  re- 
fused because  he  did  not  think  he  was  dying.  But  now  he  is 
told  he  is  about  to  die;  he  believed  he  was  in  the  grasp  of 
death;  he  is  also  told  that  it  will  be  better  for  him  to  make  a 
will,  and  that  if  he  does  not  litigation  will  follow  his  death. 
These  words  came  to  him  from  his  spiritual  adviser,  —  from 
the  man  to  whom  he  had  committed  the  welfare  of  his  soul, 
and  in  whom  he  reposed  the  highest  and  holiest  trust  that  it 
is  possible  for  one  human  being  to  repose  in  another.  Spoken 
by  such  a  person,  at  such  a  time,  they  were  invested  with  all 
the  coercive  force  that  words  can  ever  have.  To  the  decedent 
their  force  was  irresistible.  They  not  only  subdued  and  broke 
his  will,  but  put  his  recollection  in  a  state  of  chaos.  They 
made  him  forget  his  grandchild,  his  brother,  and  his  nephew. 
He  said  he  had  no  relatives  in  this  country  except  a  sister. 
The  words  possessing  the  greatest  force  were  false.  The  priest 
had  no  warrant  whatever  for  declaring  that  if  the  decedent 
(did  not  make  a  will  there  would  be  litigation  after  his  death. 
No  matter  with  what  motive  or  for  what  purpose  this  declara- 
was  made,  there  can  be  no  doubt  that,  though  entirely  false, 
it  operated  as  a  powerful  appeal  to  the  fears  of  the  decedent; 
and,  coupled  as  it  was  with  the  advice  of  his  priest  that  it  was 
better  for  him  to  make  a  will,  that  it  constrained  him  to  do 
what  he  did  not  want  to  do,  and  what  he  would  not  have  done 
if  left  to  himself. 

The  decree  of  the  orphans'  court  should  be  affirmed,  with 
costs. 
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Wills  —  Pbksumptiow  o»  Undub  Influbnoe. — When  the  person  who 
draughts  a  will,  or  participates  in  procuring  its  provisions  from  the  testator, 
occupies  a  relation  of  special  confidence  towards  him,  and  would  not  be  a 
beneficiary  in  the  absence  of  the  will,  and  is  specially  benented  by  its  terms, 
the  presumption  of  undue  influence  arises,  and  the  burden  is  upon  him  to 
show  that  the  will  was  freely  executed:  Richmond's  Appeal,  59  Conn.  226;  21 
Am.  St.  Rep.  85,  aod  extended  note;  note  to  Oarvin  v.  Williama,  100  Am. 
Dec.  324.  Where  a  confidential  relation,  such  as  principal  and  agent,  existed 
between  the  beneficiary  and  the  testator  up  to  the  latter'a  death,  the  pre- 
sumption  of  undue  influence  arises,  and  requires  affirmative  proof  to  over< 
come  it:  Lyons  v.  Campbell,  88  Ala.  462. 

Wills  —  Undub  Influence  —  What  is  —  Effect  of.  —  The  undue  influ> 
ence  which  will  vitiate  a  will  must  be  such  as  in  some  way  destroys  the  free 
agency  of  the  testator,  and  constrains  him  to  do  something  against  his  will, 
which  he  is  too  weak  to  resist:  Waddmgton  v.  Buxby,  45  N.  J.  Eq.  173;  14 
Am.  St.  Bep.  706,  and  note;  Orove  t.  SpUcer,  72  Md.  300.  To  constitute 
undue  influence,  the  testator  must  be  so  controlled  by  persuasion,  pressure, 
or  fraud  as  not  to  act  voluntarily,  but  subject  to  the  will  and  purposes  of 
others:  Mitchell  v.  Mitchell,  43  Minn.  73.  Undue  influence  does  not  exist 
unless  the  free  agency  of  the  testator  has  been  destroyed:  MeOoon  r.  Allen, 
46  N.  J.  Bq.  708. 


GUTOH  V.  FOSDIOK. 
[48  Nbw  Jkbsbt  Equity,  853.] 
Tbust,  Enforcement  of,  in  Equity  —  Statute  of  Lxmttations  —  Dbmaks 
—  Laches.  —  A  court  of  equity  has  jurisdiction  to  enforce  an  express 
continuing  trust  created  by  a  written  instrument  in  these  words:  "  I 
hereby  certify  that  I  hold  in  trust  for  Frances  E.  A.  Outch  the  sum  of 
four  thousand  dollars,  for  which  I  agree  to  pay  interest  at  five  per  cent 
per  annum,  and  I  promise  to  refund  to  her  the  said  four  thousand  dot* 
lars  on  demand. "  And  the  fact  that  it  may  also  be  enforced  at  law  will 
not  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
in  eff'ect  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
continuing  trust  until  the  cestui  que  trust,  by  her  act  in  demanding  pay- 
ment, determines  the  trust.  And  where  the  bill  to  enforce  this  trust 
alleges  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
dollars  was  first  made  within  six  years  before  the  commencement  of  the 
■nit,  since  the  suit  would  not  have  been  barred  by  the«etatute  of  limita- 
tions if  the  money  had  been  sued  for  at  law,  the  statute  will  not  b« 
applied  in  equity.  The  complainant  is  not  guilty  of  laches  in  not  dat«r« 
mining  the  trust  during  the  lifetime  of  the  trustee. 

Bill  to  enforce  a  trust.    The  opinion  states  the  case. 

Charles  L,  Carrick,  for  the  complainant. 

Cornelius  B.  Harvey  and  Oilbert  Collins,  for  the  demarrant. 

The  Chancellor.    The  bill  alleges  that  between  the  yeare. 
1872  and  1877  the  complainant,  from  time  to  time,  deposited 
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with  Jacob  Erwin  several  sums  of  money,  "  in  trust,  to  use 
or  invest  the  same  for  her  use  and  benefit,  and  subject  to  her 
order  and  control ";  that  in  July,  1877,  the  money  so  deposited 
amounted  to  four  thousand  dollars,  and  then  Erwin  gave  her  a 
certificate  or  declaration,  of  which  the  following  is  a  copy:  — 

"  New  York,  July  3,  1877. 

"I  hereby  certify  that  I  hold  in  trust  for  Frances  E.  A. 
Gutch  the  sum  of  four  thousand  dollars,  for  which  I  agree  to 
pay  interest  at  five  per  cent  per  annum,  and  I  promise  to  re- 
fund to  her  the  said  four  thousand  dollars  on  demand. 

"  $4,000.  J.  Erwin." 

That  no  part  of  the  principal  or  interest  has  ever  been  paid; 
that  Jacob  Erwin  used  the  moneys  so  deposited  with  him  in 
the  betterment  of  his  estate;  that  he  died  intestate  in  Novem- 
ber, 1889,  possessed  of  real  and  personal  property  of  large 
value,  leaving  the  defendants  as  his  heirs  at  law  and  next  of 
kin,  one  of  whom,  Lizzie  Fosdick,  has  been  duly  appointed 
administratrix  of  his  estate;  and  that  the  complainant  has 
lately  demanded  the  amount  of  her  deposit,  with  interest,  from 
the  administratrix,  and  has  been  refused  payment 

It  prays  that  by  decree  it  may  be  determined  that  Jacob 
Erwin  held  the  four  thousand  dollars  in  trust;  that  his  estate 
is  charged  therewith;  and  that  his  heirs  at  law  and  adminis- 
tratrix shall  pay  it,  with  interest,  out  of  his  estate. 

To  this  bill  the  defendant,  Lizzie  Fosdick,  and  her  husband 
demur,  assigning  three  grounds  for  their  demurrer:  1.  Want 
of  equity;  2.  That  the  complainant  has  a  remedy  at  law;  and 
3.  That  recovery  of  the  amount  claimed  is  barred  by  the  stat- 
ute of  limitations. 

Upon  this  hearing  the  allegations  of  the  bill  are  to  be  taken 
as  true. 

Here  were  a  series  of  deposits  with  Jacob  Erwin,  in  trust, 
upon  an  express  understanding  and  agreement  that  they  were 
to  be  kept  and  used  for  the  complainant's  benefit.  The  use 
to  which  Mr.  Erwin  actually  put  them  was  the  improvement 
of  his  own  property.  Such  an  investment  was  not  productive 
of  a  distinguishable  income  to  the  trust  fund,  because  the 
value  of  that  fund  was  intermingled  with  the  value  of  Mr.  Er- 
win's  own  property.  Under  the  circumstances,  he  probably, 
upon  an  accounting,  would  be  required  to  pay  legal  interest. 
It  was  under  this  condition  of  affairs  that  the  certificate  of 
July  3,  1877,  was  given  and  accepted.     By  it  the  trust  was 
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distinctly  declared,  a  rate  of  interest  was  agreed  upon,  and 
the  means  of  determining  the  trust  was  provided.  I  fail  to 
perceive  how  the  existence  of  a  trust  can  be  seriously  ques- 
tioned. The  allegations  in  the  bill  expressly  charge  it,  and 
the  certificate  most  plainly  declares  it  in  terms  suflBciently 
certain  to  be  completely  executed. 

There  can  be  no  question  as  to  the  jurisdiction  of  this  court 
in  the  enforcement  of  this  trust.  It  may  be  that  it  may  also 
be  enforced  at  law  (1  Story's  Eq.  Jur.,  sec.  58),  but  the  fact  of 
the  existence  of  such  concurrent  remedy  does  not  oust  the  com- 
plainant of  her  right  to  proceed  in  equity:  Kane  v.  Bloodgoodf 
7  Johns.  Ch.  90;  11  Am.  Dec.  417. 

The  third  ground  of  demurrer  was  principally  relied  upon 
at  the  argument. 

It  was  insisted  for  the  demurrant  that  the  declaration  or 
certificate  by  Mr.  Erwin  must  be  treated  as,  in  eflfect,  a  mere 
promissory  note,  payable  on  demand,  which  might  have  been 
sued  upon  at  law;  that  in  a  suit  at  law,  the  statute  of  limita- 
tions might  have  been  interposed  as  a  bar  to  recovery,  because 
it  is  settled  in  this  state  and  elsewhere  that  a  note,  payable 
on  demand,  may  be  sued  upon  at  its  date  without  previous 
actual  demand,  and  hence  the  right  of  action  accrued  at  the 
date  of  the  certificate  {Larason  v.  Lambert,  12  N.  J.  L.  247), 
and  that  under  such  circumstances  a  court  of  equity  will  fol- 
low the  law,  apply  the  statute,  and  refuse  the  decree  asked 
for. 

If  I  assume  the  status  of  the  declaration  of  trust  to  be  as  thf 
demurrants  insist,  I  must  acquiesce  in  their  conclusion.  In 
the  case  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec 
417,  Chancellor  Kent  said:  "I  cannot  assent  to  the  propositio? 
that  all  cases  of  direct  and  express  trust,  and  arising  between 
trustee  and  cestui  que  trusty  are  to  be  withdrawn  from  the  op- 
eration of  the  statute  of  limitation,  notwithstanding  a  clear 
and  certain  remedy  exists  at  law.  The  word  '  trust '  is  often 
used  in  a  very  broad  and  comprehensive  sense.  Every  de- 
posit is  a  direct  trust.  Every  person  who  receives  money  to 
be  paid  to  another,  or  to  be  applied  to  a  particular  purpose  to 
which  he  does  not  apply  it,  is  a  trustee,  and  may  be  sued  either 
at  law  for  money  had  and  received,  or  in  equity  as  a  trustee 
for  a  breach  of  trust."  From  the  examination  of  a  large  num- 
ber of  decisions  the  chancellor  deduces  this  rule:  "That  the 
trusts  intended  by  the  courts  of  equity,  not  to  be  reached  or 
affected  by  the  statute  of  limitations,  are  those  technical  and 
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continuing  trusts  which  are  not  at  all  cognizable  at  law,  but 
fall  within  the  proper,  peculiar,  and  exclusive  jurisdiotion  of 
this  court." 

This  rule  has  been  repeatedly  adopted  and  approved  in  this 
fitate:  Marsh's  ExWs  v.  Oliver's  ExWs,  14  N.  J.  Eq.  262;  McClane 
V.  Shepherd,  21  N.  J.  Eq.  76;  Partridge  v.  WelU,  30  N.  J.  Eq. 
176;  aflBrmed  on  appeal,  31  N.  J.  Eq.  362;  Buckingham  v. 
Ludlum,  37  N.  J.  Eq.  145;  Kirkpatrick  v.  McElroy,  41  N.  J. 
Eq.  539. 

In  the  case  of  Partridge  v.  Wells,  30  N.  J.  Eq.  176,  Vice- 
Chancellor  Van  Fleet,  after  stating  the  rule,  says:  "  The  test, 
then,  obviously  prescribed  by  the  rule  is,  had  the  suitor  a 
remedy  at  law  which  he  has  lost?  If  the  complainant  in  this 
case  had  a  complete  remedy  at  law  which  has  been  lost  by 
lapse  of  time,  he  is  not  entitled  to  the  remedy  he  seeks  here." 

Under  the  assumption  that  the  certificate  or  declaration  of 
trust  is  in  eflFect  a  mere  promissory  note,  payable  with  inter- 
est on  demand,  the  case  comes  clearly  within  the  test  just 
quoted. 

But  is  this  certificate  or  declaration  to  be  regarded  aa  yir- 
tually  a  promissory  note? 

It  is  to  be  observed  that  by  it  Jacob  Erwin  declares  that  he 
holds  four  thousand  dollars  in  trust,  not  that  he  owes  that 
sum,  and  that  he  will  refund  it,  not  that  he  will  pay  it.  The 
language  is  evidently  selected  with  care,  to  fully  and  consis- 
tently express  a  deposit  in  trust,  in  contradistinction  from  a 
promised  payment  of  a  loan  or  indebtedness.  The  declarant 
does  not  owe,  he  holds  in  trust.  Considered  independently  of 
the  words  "  in  trust,"  the  word  "  hold "  implies  a  defensive 
possession,  entirely  consistent  with  that  of  a  trustee.  The  de- 
clarant is  to  pay  interest  while  he  thus  holds,  but  he  is  not  to 
pay  the  principal  sum;  that  he  is  to  refund.  The  word  "  pay," 
importing  indebtedness,  is  applied  only  to  the  interest  which 
springs  from  the  use  of  the  fund.  When  disposition  of  the 
fund  itself  is  mentioned,  the  word  "refund"  is  used  in  the 
sense  of  "restore."  I  fail  to  perceive  how  more  apt  words 
could  be  selected  to  express  the  idea  of  a  pure  deposit  in  trust 
And  besicles,  it  is  a  continuing  trust,  for  it  contemplates  a 
holding  which  will  justify  payment  for  the  use  of  the  fund. 
The  certificate,  then,  does  not  stand  upon  the  footing  of  a 
promissory  note  which  treats  of  the  payment  of  an  indebted- 
ness, but  upon  the  footing  of  a  deposit  in  continuing  trust  un- 
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til  the  cestui  que  trtist  shall  by  her  act,  in  demanding  payment, 
determine  the  trust. 

Considerable  contrariety  of  opinion  exists  in  the  courts  of 
the  several  states  as  to  whether  a  certificate  of  deposit,  payable 
on  demand,  can  be  sued  upon  before  demand  has  actually 
been  made.  I  think  that  the  better  opinion  is,  that  it  cannot 
be  sued  upon  before  demand.  I  do  not  find  any  adjudication 
in  this  state  upon  this  subject,  and  I  regret  that  my  time  has 
not  permitted  me  to  exhaustively  examine  the  decisions  of  our 
sister  states  as  I  could  wish.  That  which  I  consider  the  better 
opinion  prevails  in  New  York:  Payne  v.  Oardinery  29  N.  Y. 
146;  Pardee  v.  Fish,  60  N.  Y.  265;  19  Am.  Rep.  176;  Howell  v, 
Adams,  68  N.  Y.  314;  Boughton  v.  Flint,  74  N.  Y.  476;  Hunger 
v.  Albany  City  Bank,  85  N.  Y.  580;  Smiley  v.  Fry,  100  N.  Y. 
262;  and  in  Pennsylvania:  Trick.  Lira., sec.  224;  Maryland: 
Fells  Point  Savings  Institution  v.  Weedon,  18  Md.  320;  81  Am. 
Dec.  603;  Vermont:  Bellows  Falls  Bank  v.  Rutland  Co.  Bank,  40 
Vt.  377;  Minnesota:  Mitchell  v.  Easton,  37  Minn.  335;  and 
perhaps  other  states.  Most  respectable  authorities,  however, 
hold  the  other  way:  Curran  v.  Witter^  68  Wis.  16;  Brummagin 
V.  Tallant,  29  Cal.  503;  89  Am.  Dea  61;  Poorman  v.  Mills  <k 
Co.,  35  Cal.  118;  95  Am.  Dec.  90;  Tripp  v.  Curtenius,  36  Mich. 
496;  24  Am.  Rep.  610;  Kilgore  v.  Bulkly,  14  Conn.  362. 

In  recognizing  the  first  cited  of  these  authorities  as  holding 
the  better  opinion,  I  agree  with  Chief  Justice  Bronson  in  his 
remark  in  Downes  v.  Phcenix  Bank  of  Charlestown,  6  Hill,  297, 
where  he  says:  "I  do  not  find  that  the  point  has  ever  been 
decided;  but  it  may  be  that  this  is  the  first  case  where  a  man 
has  sued  his  banker  without  first  drawing  on  him  for  the 
money.  We  are  reminded  that  where  the  promise  is  to  pay 
on  demand,  the  bringing  of  the  action  is  a  suflBcient  request. 
If  that  were  a  new  question,  I  think  the  courts  should  not 
again  fall  into  the  absurdity  of  admitting  that  there  must  be 
a  demand,  and  still  holding  that  a  suit  may  be  commenced 
without  any  prior  request.  They  would  either  say  that  no 
demand  was  necessary,  or  else  that  it  was  a  condition  pre- 
cedent to  the  right  of  action.  It  is  an  anomaly  in  the  law 
that  the  breach  of  the  defendant's  contract  should  be  made 
out  by  the  very  fact  of  suing  him  upon  it.  In  all  other  cases 
there  must  be  a  breach  before  suit  brought.  The  rule  ought 
not  to  be  extended  to  cases  which  do  not  fall  precisely  within 
it." 

By  the  allegations  of  the  bill  in  this  case,  it  distinctly  ap- 
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pears  that  actual  demand  for  the  restoration  of  the  four  thou- 
sand dollars  was  first  made  within  six  years  previous  to  the 
commencement  of  this  suit.  If  the  money  had  been  sued  for 
at  law,  the  suit  would  not  have  been  barred  by  the  statute  of 
limitations,  hence  that  statute  will  not  be  applied  here. 

It  is  further  insisted  for  the  demurrant,  that  if  the  com- 
plainant's recovery  is  not  barred  by  the  statute  of  limitations, 
this  court  will,  nevertheless,  deny  her  relief,  because  of  her 
unexplained  laches  in  making  demand  and  instituting  her 
euit.  I  am  not  willing  to  adopt  this  course  at  this  time.  Here 
is  an  express  continuing  trust,  presumably  acquiesced  in  by 
both  trustee  and  cestui  que  trust  until  the  trustee  died.  The 
trust  was  apparently  intended  to  be  of  indefinite  duration  for 
the  benefit  of  the  cestui  que  trust.  How  can  it  be  said  that  she 
was  guilty  of  laches  in  not  determining  it  7  I  do  not  think 
that  the  bill  exhibits  laches  upon  her  part.  But  upon  this 
insistment  the  demurrer  itself  is  defective,  for  it  fails  to  point 
out  that  the  bill  is  objected  to  for  the  reason  that  it  shows  the 
complainant  to  have  been  guilty  of  laches:  V<Mi  Houten  y. 
Van  Winkle,  46  N.  J.  Eq.  380. 

The  demurrer  will  be  overruled. 

Trusts  —  Enforcembnt  in  EQcrrY.  —  Trusts  of  personalty  will  b«  enforoed 
by  a  court  of  chancery:  KimhaU  r.  Morton,  5  N.  J.  £k}.  26;  43  Am.  Deo.  621. 
A  court  of  equity  alone  caa  compel  a  trustee  to  execute  or  sarrender  his 
trust:  Guphill  v.  hbell,  1  BaiL  230;  19  Am.  Dec.  675. 

ExpRBsa  Trust  —  Statutk  or  Liuitatioms.  —  The  itatnte  of  limitationi 
does  not  begin  to  run  in  cases  of  express  tmsta  until  a  repudiation  of  th« 
trust:  Fox  v.  Fay,  89  Cal.  339;  23  Am.  St.  Rep.  474,  aad  not*. 
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DiTORoa—  ConroovATiov,  What  Amounts  to,  and  how  LmrriD.  — A  wlfa 
by  voluntarily  having  sexual  intercourse  with  her  husband,  after  ah* 
knows  that^he  has  committed  adultery,  and  that  she  can  prove  it,  thereby 
condones  hia  offense.  But  condonation  in  such  cases  is  always  condi- 
tional and  limited,  and  the  party  forgiven  must,  to  retain  the  benefit  of 
the  pardon,  treat  the  other  in  the  future  with  conjugal  kindness  and 
fidelity;  and  aa  a  general  rule,  the  pardon  extends  only  to  auch  offenaaa 
as  are  known  to  the  pardoning  party  when  the  intercourse  occurs. 

Condonation  bt  Wife  not  Implied  from  Sexual  Interooursi  wheh  — 
The  rule  that  condonation  may  be  implied  from  sexual  intercourse  is  not 
enforced  so  rigorously  against  a  wife  as  it  is  against  a  husband,  especially 
where  she  is  entirely  without  means,  and  wholly  dependent  on  him  for 
-everything.     And  where,  at  the  time  a  wife  permitted  her  husband  ts 
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have  sexaal  iatercourse  with  her,  she  did  not  know  and  conld  not  prove, 
but  merely  believed  upon  suspicion,  that  he  had  committed  adultery,  it 
will  not  be  presumed  that  she  intended  to  condone  hia  offenae. 

Bill  for  divorce.    The  opinion  states  the  case. 
Oarret  Berry,  for  the  complainant. 
Alan  H.  Strong,  for  the  defendant. 

Van  Fleet,  V.  C.  This  is  a  suit  by  a  wife  against  her  hus- 
band for  divorce.  The  charge  is  adultery.  The  husband's 
guilt  is  proved.  There  is  no  difficulty  on  that  score,  but  the 
case  neverthless  presents  a  debatable  question,  and  that  is, 
whether  all  the  wrongs  on  which  the  complainant's  right  of 
action  rests  have  not  been  pardoned. 

The  parties  were  married  in  August,  1867.  They  have  five 
children.  They  all  live  with  their  mother.  The  proofs  show 
that  the  defendant  induced  another  woman,  by  falsely  repre- 
senting himself  to  be  a  single  man,  to  enter  into  a  contract  of 
marriage  with  him,  in  November,  1881,  and  that  he  and  she, 
from  that  date  on  until  April,  1889,  lived  together  as  husband 
and  wife.  During  the  same  period  the  defendant  also  lived 
with  the  complainant  as  his  wife.  He,  however,  spent  the 
greater  part  of  his  time  with  the  other  woman.  His  adulter- 
ous  intercourse  with  her  extended  over  a  period  of  more  than 
seven  years.  In  April,  1889,  this  other  woman  brought  a  suit 
for  divorce  against  the  defendant,  for  adultery,  in  the  superior 
court  of  the  city  of  New  York.  He  was  then  a  citizen  of  this 
state,  and  notice  of  that  suit  was  given  to  him  by  publication 
in  a  New  York  newspaper.  The  complainant  saw  that  publi- 
cation soon  after  it  was  made,  and  she  admits  that  it  led  her 
to  suppose  that  the  defendant  had  lived  with  this  woman  as 
his  wife.  She  did  not  see  the  defendant,  after  the  publication 
came  to  her  knowledge,  until  the  twenty-ninth  day  of  May 
following.  She  then  accused  him  with  having  committed  adul- 
tery with  this  woman.  He  assured  her,  with  great  earnestness, 
that  the  charge  was  false,  and  told  her  that  if  she  would  go 
with  him  to  his  lawyer  and  to  one  of  his  employers,  he  could 
satisfy  her  of  his  innocence.  She  says  she  told  him  that  she 
believed  him  to  be  guilty,  notwithstanding  his  protestations  of 
innocence,  and  also  that  she  would  never  forgive  him.  She 
admits  that  the  truth  is  that  she  believed  that  he  was  guilty 
in  spite  of  his  denials.  And  she  frankly  confesses  that  she 
had  sexual  intercourse  with  him  during  the  night  of  the  day 
on  vvhi<;h  this  conversation  occurred.     Her  evidence  shows  that 
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it  was  voluntary.  He  went  to  bed  first,  she  entered  the  same 
bed  shortly  afterward,  and  there  the  intercourse  occurred.  He 
left  her  the  next  morning,  and  did  not  return  until  after  this 
suit  was  brought.  The  complainant's  bill  was  filed  June  7, 
1889.  The  important  question  which  this  condition  of  facts 
raises  is,  Did  the  complainant,  by  allowing  the  defendant  to 
have  sexual  intercourse  with  her  on  May  29th,  condone  all 
his  adulteries? 

The  law  is  settled  that  a  wife,  by  voluntarily  having  sexual 
intercourse  with  her  husband,  after  she  knows  that  he  has  com- 
mitted adultery,  and  that  she  can  prove  it,  thereby  pardons 
his  offense:  2  Bishop  on  Marriage  and  Divorce,  sec.  43;  Quincy 
V.  Quincy,  10  N.  H.  272,  274.  Such  act  necessarily  implies 
forgiveness.  A  husband  by  committing  adultery  violates  one 
of  the  most  sacred  duties  imposed  upon  him  by  the  marriage 
contract,  and  by  his  wrong  forfeits  all  his  rights  under  the 
contract.  By  his  infidelity  he  puts  it  in  the  power  of  his  wife 
to  have  the  bond  which  binds  her  to  him  dissolved;  it  is,  there- 
fore, entirely  consonant  with  both  reason  and  justice  that  if 
she  freely  consents  to  sexual  intercourse  after  she  has  full 
knowledge  of  his  guilt,  her  consent  should  operate  as  a  par- 
don of  his  wrong.  But  condonation  in  such  cases  is  always 
conditional  and  limited;  the  party  forgiven  must,  to  retain  the 
benefit  of  the  pardon,  treat  the  other  in  the  future  with  con- 
jugal kindness  and  fidelity;  and  as  a  general  rule,  the  pardon 
extends  only  to  such  offenses  as  are  known  to  the  pardoning 
party  when  the  intercourse  occurs.  With  regard  to  the  limi- 
tation of  this  rule,  Bishop  says:  "  Alike  in  reason  and  in  law, 
forgiveness  cannot  take  place  without  a  knowledge  of  the  ex- 
istence of  the  thing  to  be  forgiven,  so  that  such  knowledge  is 
one  of  the  elements  of  every  presumed  condonation":  2  Bishop 
on  Marriage  and  Divorce,  sec.  38. 

An  instructive  example  of  the  manner  in  which  this  prin- 
ciple is  applied  is  given  in  Alexandre  v.  Alexandre,  L.  R.  2  P. 
&  D.  164.  A  husband  brought  a  suit  against  his  wife  for 
divorce,  on  the  ground  of  adultery.  The  parties  were  married 
in  January,  1856,  and  lived  together  for  a  short  time  there- 
after and  then  separated,  and  did  not  resume  cohabitation 
until  March,  1868.  After  resuming  cohabitation  they  remained 
together  for  only  a  few  weeks.  The  husband  then  brought  his 
suit.  While  they  were  separated,  the  wife  had  a  child  by 
another  man,  —  it  was  born  in  1860,  —  and  after  the  birth  of 
the  child,  and  before  they  resumed  cohabitation,  the  wift?  com- 
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mited  other  adulteries.  While  the  negotiations  looking  to  a 
restoration  of  conjugal  relations  were  going  on,  the  wife  con- 
fessed the  adultery  which  resulted  in  the  birth  of  the  child, 
but  concealed  those  subsequently  committed.  The  question  was, 
whether  the  husband  had  not,  by  taking  his  wife  back  under 
the  circumstances  stated,  condoned  all  her  offenses;  but  the 
court  held  that  the  offenses  committed  subsequent  to  the  birth 
of  the  child  had  not  been  condoned,  because  it  could  not  be 
presumed  that  the  husband  had  forgiven  wrongs  that  he  did 
not  kuow  had  been  committed.  The  doctrine  that  the  pardon 
implied  from  sexual  intercourse  shall  extend  only  to  offenses 
known  to  the  pardoning  party  when  the  intercourse  occurs  is 
no  less  a  dictate  of  sound  reason  than  of  justice.  Willingness 
to  forgive  a  single  offense,  or  even  a  series  of  offenses,  com- 
mitted under  circumstances  of  strong  temptation,  would  not 
give  the  least  support  to  a  presumption  that  the  injured  party, 
if  he  or  she  knew  the  whole  truth,  would  forgive  a  long  course 
of  profligacy.  Forgiveness  may  be  so  expressed,  certainly  by 
words,  and  possibly  also  by  conduct  without  words,  as  to  show 
that  the  injured  party  means  to  blot  out  the  whole  past  and 
to  forgive  everything,  both  offenses  known  and  unknown,  but 
in  no  case  should  the  court  so  adjudge,  as  against  an  injured 
wife,  except  the  proofs  show  very  clearly  that  such  was  her 
purpose.  The  question  whether  a  matrimonial  offense  has 
been  condoned  or  not  is  always  one  of  intention;  and  where  a 
wife  is  the  injured  party,  and  her  husband  claims  the  benefit 
of  a  pardon,  and  rests  his  claim  on  nothing  but  an  implication 
arising  out  of  her  conduct,  the  court  should  be  extremely  care- 
ful not  to  absolve  him  from  the  consequences  of  a  wrong  which 
his  wife  never  intended  to  forgive.  It  must  be  remembered 
that  she  is  the  weaker  party,  and  always  more  or  less  under 
the  influence  of  her  husband,  and  that  in  may  cases  her  chief 
means  of  inducing  her  husband  to  perform  his  duties  towards 
her  cheerfully  and  generously  is  by  yielding  to  his  wishes  and 
trying  to  please  him.  A  prudent  wife,  unless  her  husband  is 
a  craven,  will  always  coax  rather  than  attempt  to  coerce  him. 
The  rule  that  pardon  may  be  applied  from  sexual  intercourse 
is  not  enforced  so  rigorously  against  a  wife  as  it  is  against  a 
husband.  The  reasons  why  this  is  so  are  obvious.  They  were 
stated  by  Lord  Stowell  as  follows:  "A  woman  has  not  the 
same  control  over  her  husband,  has  not  the  same  guard  over 
his  honor,  has  not  the  same  means  to  enforce  the  observance 
of  the  matrimonial  vow;  his  guilt  is  not  of  the  same  conse- 
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'quence  to  her:  D'Aguilar  v.  D^Aguilar^  3  Eng.  Ecc.  329,  337; 
>ehe  is  more  sub  potestate^  more  inops  consilii;  she  may  enter- 
tain more  hopes  of  the  recovery  and  reform  of  her  husband; 

her  honor  is  less  injured  and  is  more  easily  healed It 

is  not  improper  that  she  should  for  a  time  show  a  patient  for- 
bearance  Weakness  in  her  is  pardonable  in  many  cir- 
cumstances ":  Beeby  v.  Beeby,  3  Eng.  Ecc.  338,  340.  Notwith- 
standing the  radical  changes  which  during  the  last  forty  years 
have  been  made  in  the  law  respecting  the  property  rights  of 
married  women,  the  husband  is  still,  in  many  respects,  the 
ruler,  and  his  wife  his  subject.  Her  position  is  still  one  of 
obedience,  and  when  she  has  no  separate  estate  it  is  also  one 
of  dependence.  That  is  the  case  here.  The  complainant, 
when  the  intercourse  occurred  which  the  defendant  claims 
operated  as  a  pardon,  was  entirely  without  means,  and  wholly 
dependent  on  the  defendant  for  everything. 

The  principle  above  stated  must  control  the  decision  in  this 
case.  And  they  make  it  clear,  as  I  think,  that  the  complain* 
ant  is  entitled  to  a  decree.  The  legal  eflect  of  the  sexual  inter- 
course which  she  had  with  the  defendant  on  May  29th  was 
to  condone  only  such  offenses  as  she  then  knew  he  had  com- 
mitted. She  did  not  then  know  that  he  had  committed  adul- 
tery. She  says,  it  is  true,  that  she  believed  he  had,  but  her 
belief,  it  is  manifest,  was  the  product  of  suspicion,  and  not  of 
evidence.  Nothing  up  to  that  time  had  come  to  her  knowl* 
«dge,  so  far  as  the  evidence  shows,  which  was  sufficient  to 
have  induced  a  loyal  wife  to  believe  that  her  husband  had 
committed  adultery.  All  she  had  heard  up  to  that  time  was 
what  the  newspaper  had  told  her.  That  was  sufficient,  un- 
doubtedly, to  excite  her  fears  and  create  suspicion;  but  it  was 
not  evidence,  nor  even  such  information  as  should  have  in- 
duced her  to  start  at  once,  and  before  she  had  given  her 
husband  an  opportunity  to  defend  himself,  in  pursuit  of  infor- 
mation against  him. 

It  is  the  duty  of  a  wife  to  be  loyal  to  her  husband;  she  must 
«ling  to  him  closer  in  adversity  than  in  prosperity;  believe  in 
him  when  others  doubt;  stand  by  him  when  every  other  friend 
'deserts  him;  defend  him  against  all  assailants;  and  she  must 
he  the  last  person  to  believe  a  report  tending  to  disgrace  or 
dishonor  him.  Knowledge  of  what  the  newspaper  disclosed 
<iid  not,  in  my  judgment,  impose  upon  the  complainant  the 
duty  of  going  at  once  in  search  of  evidence  against  her  hus- 
band, and  so  making  her  chargeable  with  all  the  knowledge 
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that  she  might  thus  have  acquired;  on  the  contrary,  T  think  it 
was  her  duty  to  desist  from  inquiry  until  she  had  given  him 
an  opportunity  to  defend  himself.  That  was  the  course  she 
pursued.  The  fact  is,  that  when  the  complainant  had  the  in- 
tercourse with  the  defendant,  which  he  now  attempts  to  use 
as  a  shield  against  the  consequences  of  a  life  of  profligacy  ex- 
tending over  more  than  seven  years,  she  could  not  prove  that 
he  had  committed  a  single  act  of  adultery;  much  less  did  she 
know  that  he  had  made  the  same  solemn  vows  of  love  and  loy- 
alty to  another  woman  that  he  had  made  to  her.  She  had 
heard  enough  to  make  her  suspect  that  he  had  been  unfaithful 
to  her,  but  it  is  entirely  certain  that  she  did  not  know  either  the 
extent  or  the  atrocious  character  of  his  misconduct.  To  im- 
pute such  knowledge  to  her  by  presumption  would,  as  it  seems 
to  me,  be  contrary  to  the  lowest  notions  of  justice;  the  pre- 
sumption should,  according  to  both  reason  and  justice,  be 
the  other  way;  for  I  think  there  can  be  no  doubt  whatever, 
that  had  the  complainant  known  the  whole  truth  on  May 
29th, — the  full  extent  of  the  defendant's  apostacy  to  her, — 
instead  of  going  to  the  bed  where  he  lay,  and  submitting  to  his 
embraces,  she  would  have  fled  from  him  as  a  polluted  being. 
The  fact  that  she  brought  this  suit  within  less  than  ten  days 
after  he  turned  his  back  upon  her  shows  that  she  did  not  sub- 
mit to  his  embraces  because  she  was  indifferent  to  her  rights 
or  insensible  to  injury.  The  complainant  is  entitled  to  a  de- 
cree. 

The  defendant  is  also  before  the  court  on  an  order  to  show 
cause  why  he  should  not  be  adjudged  guilty  of  contempt  for 
disobeying  an  order  requiring  him  to  pay  alimony.  The 
proofs  are  not  sufficient  to  support  an  order  declaring  that  he 
has  been  guilty  of  willful  disobedience,  and  the  order  to  show 
cause  must,  therefore,  be  discharged. 


Marriaob  and  Divorob  —  Condonation.  —  Where  a  wif«  dismisses  a 
libel  for  divorce,  and  agrees  to  condone  the  husband's  previous  offenses,  and  to 
live  with  him  if  he  will  not  commit  further  acts  of  adultery,  and  he  does 
afterward  commit  adultery,  such  agreement  and  condonation  will  not  bar  the 
wife  from  suing  for  divorce  for  either  the  earlier  or  later  acts  of  adultery. 
StwaU  r.  Sewallj  122  Ma^s.  156;  23  Am.  Rep.  299.  Condonation  of  injury 
by  a  husband  or  wife  is  always  conditional,  and  has  for  its  consideration  the 
promise  that  the  former  injuries  shall  not  be  repeated,  and  that  the  forgiv- 
ing party  shall  in  future  be  treated  with  conjugal  kindness:  Langdon  r. 
Langdon,  25  Vt.  678;  60  Am.  Dec.  296,  and  note.  See  case  of  Hqfmirt  r. 
Hqfmire,  7  Paige,  60;  32  Am.  Pec  611. 
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EvTDEKOB  — Bttrdbn  07  Pboo7.  — WHEN  aNotk  has  been  obtained  from  ths 
maker  by  practicing  a  fraad  on  him,  one  who  seeks  to  recover  thereon 
mnst  assume  the  burden  of  proving  that  he  is  a  honafde  purchaser. 

J0BT  Tbial.  —  Evidence  oi  a  Witness  may  be  Disregarded,  though  he 
is  not  contradicted,  if  he  is  a  party  or  is  interested,  and  therefore  the 
court  must  submit  to  the  jury  the  question  of  his  credibility.  Hence, 
where  a  plaintiff  seeks  to  recover  as  a  bona  fide  purchaser  of  a  note 
which  was  obtained  from  the  maker  by  fraud,  and  testifies  to  facts  tend- 
ing to  show  that  he  is  such  a  holder,  the  question  oi  his  good  faith  can* 
not  be  withdrawn  from  the  jury. 

UsuRT.  —  A  note  is  not  void  in  the  hands  of  a  third  person  who  has  pur* 
chased  it  at  a  discount  greater  than  the  legal  interest,  unless  the  instru- 
ment had  no  inception  between  the  parties,  or  was  not  intended  to  be 
available  until  discounted.  Hence  the  rule  is  not  applicable  to  a  not« 
induced  by  false  representations,  whereby  the  maker  was  procured  to 
execute  it  in  payment  for  the  interest  of  a  partner  in  an  alleged  business 
firm,  under  an  agreement  that  the  note  was  not  to  be  sold  or  disposed 
of,  but  was  to  be  paid  out  of  the  proceeds  of  the  busineu. 

Z.  S.  Westerbrook,  for  the  appellant. 

Henry  Bacon,  for  the  respondent. 

Brown,  J.  This  action  was  brought  to  recover  the  amount 
claimed  to  be  due  upon  a  promissory  note  made  by  the  defend- 
ant, whereby  he  promised  to  pay  to  H.  D.  Henderson  or  bearer 
one  thousand  dollars,  with  interest,  six  months  after  date,  at 
the  Spraker  National  Bank  at  Canajoharie,  and  by  said  Hen- 
derson transferred  for  value  to  the  plaintiflf  within  a  few  daya 
after  its  execution. 
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The  principal  defense  relied  upon  to  defeat  a  recovery  was, 
that  the  plaintiff  was  not  a  bona  fide  holder  of  the  note. 

The  trial  court  directed  a  verdict  for  the  plaintiff,  thus  dis- 
posing of  this  question  as  one  of  law,  and  refused  a  request  hj 
the  defendant  to  submit  it  to  the  jury. 

The  evidence  given  upon  the  part  of  the  defendant  was 
sufficient  to  warrant  the  conclusion  that  the  note  had  been 
obtained  from  him  through  a  fraud  practiced  upon  him  by 
Henderson  and  Van  Valkenburgh,  and  the  burden  was  thus 
cast  upon  the  plaintiff  to  show  that  he  was  a  bona  fide  pur- 
chaser: Vosburgh  v.  Diefendorf^  119  N.  Y.  357;  16  Am.  St. 
Rep.  836,  and  cases  cited. 

This  burden  the  plaintiff  met  by  his  own  evidence  as  to  the 
circumstances  attending  the  purchase  and  his  knowledge  of 
the  party  from  whom  he  obtained  it,  and  the  credibility  of  his 
testimony  was  for  the  jury  to  determine. 

That  question  was  decided  in  Canajoharie  Nat.  Bank  v. 
Diefendorfj  123  N.  Y.  191.  That  case  was  upon  a  note  ob- 
tained by  the  same  parties  from  this  defendant,  and  grew  out 
of  the  same  transaction  as  the  note  in  suit,  and  was  trans- 
ferred to  the  bank  by  Henderson. 

The  question  of  the  good  faith  of  the  bank's  purchase 
depended  entirely  upon  the  evidence  of  its  cashier,  and  it  was 
held  that  his  relation  to  the  bank  and  his  interest  in  the  trans- 
action brought  him  within  the  rule  that  the  credibility  of  a 
party  or  an  interested  witness  is  a  question  for  the  jury  to 
determine.  No  distinction  in  this  respect  is  apparent  between 
that  case  and  the  one  under  consideration.  The  court,  there- 
fore, erred  in  refusing  to  submit  the  case  to  the  jury,  and  the 
judgment  must  be  reversed. 

It  was  also  claimed  that  the  note  was  void  for  usury,  in  that, 
before  it  had  any  legal  inception,  it  was  transferred  to  the 
plaintiff  at  a  discount  much  greater  than  the  legal  interest. 

The  question  of  usury  was  not  raised  at  the  trial  in  the 
Canajoharie  bank  case,  and  there  was  no  ruling  which  pre- 
sented it  for  consideration  in  this  court,  and  we  cannot,  there- 
fore, assume  that  the  court  decided  it,  although  it  was  inci- 
dentally referred  to  in  the  opinion. 

We  think  that  defense  is  not  available  in  this  case. 

The  substance  of  the  defendant's  evidence  was,  that  Hender- 
son and  Van  Valkenburgh  represented  that  they,  with  one 
Ackley,  were  engaged  in  business  as  partners;  that  they  could 
buy  out  Ackley  for  eight  thousand  dollars;  and  by  these  and 
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other  representations  induced  defendant  to  agree  to  become  a 
member  of  the  firm  in  Ackley's  place,  and  to  execute  and 
deliver  his  notes  to  them  for  eight  thousand  dollars;  that  the 
notes  were  to  be  held  by  the  firm,  and  were  not  to  be  sold 
or  disposed  of,  and  were  to  be  paid  out  of  the  proceeds  of  tha 
business. 

Although  these  representations  were  false,  it  cannot  be  said 
that  the  notes  had  no  legal  inception. 

They  were  intended  to  represent  an  obligation. 

The  rule  which  renders  void  a  note  in  the  hands  of  a  third 
party,  who  has  purchased  at  a  discount  greater  than  the  legal 
interest,  applies  to  instruments  that  have  no  inception  between 
the  parties,  or  which  are  not  intended  to  be  available  until  dis- 
counted.   This  note  in  suit  does  not  fall  within  that  rule. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.       

Negotiablb  Instkumbnts  —  Fraud  —  Bcrdbn  of  Pboof.  —  Proof  of 
fraud  in  the  inception  of  a  bill  of  exchange  casts  upon  the  holder  the  burden 
of  proving  that  he  took  it  bona  fide  for  a  valuable  consideration:  Harbison  r. 
Bank,  28  Ind.  133;  92  Am.  Deo.  308,  and  note;  Davia  v.  Bartlett,  12  Ohio  St. 
534;  80  Am.  Dec.  375,  and  note.  The  burden  of  proof  is  upon  the  indorsee 
of  a  negotiable  instrument  which  is  shown  to  have  been  obtained  from  the 
maker  by  fraud,  to  show  that  he  is  a  bona  fide  purchaser:  Voaburgh  v.  DUfen- 
dorf,  119  N.  Y.  357;  16  Am.  St.  Rep.  836,  and  note. 

Usury  —  Discount  —  Bona  Fide  Purchaser.  —  A  note  sold  at  a  greater 
discount  than  the  legal  rate  of  interest  does  not  thereby  become  usurious  if 
taken  by  the  payee  in  a  business  transaction:  Ramsey  v.  Clark,  4  Humph. 
244;  40  Am.  Dec.  645,  and  note;  Lloyd  v.  Reach,  2  Conn.  175;  7  Am.  Deo. 
256,  and  note.  The  sale  of  negotiable  paper  at  discount  is  not  usurious,  as 
between  the  vendor  and  vendee,  where  the  former  is  the  holder  and  apparent 
owner,  and  represents  that  the  paper  is  business  paper,  though  such  repre- 
sentation  is  false,  and  the  paper  was  made  for  the  purpose  of  sale  at  usurious 
discount,  if  the  vendee  was  a  bona  fide  purchaser  with  no  knowledge  of  such 
purpose:  Holmes  v.  Williams,  10  Paige,  326;  40  Am.  Deo.  250,  and  extended 
not*. 
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A  Taust  without  a  Bbneficiary  who  can  claim  its  enforcement  Is  void* 
and  this  objection  is  not  obWated  by  the  existence  in  the  trastees  of  % 
power  to  select  a  beneficiary,  unless  the  claim  of  the  persons  in  whos» 
favor  the  power  may  be  exercised  has  been  designated  with  such  oer> 
tainty  that  the  court  can  ascertain  who  were  the  objects  of  the  power. 

Ct-pres.  — The  equitable  doctrine  of  cy-fres  prevailing  in  the  English  court 
of  chancery,  and  which  was  applied  to  gifts  for  charitable  purposes  whea 
DO  beneficiary  was  named,  has  no  place  in  the  jurisprudence  of  New 
York. 

A  Devise  or  Bequest  to  a  Corporation  to  bb  Created  after  the  death 
of  the  testator  will  be  upheld,  if  the  corporation  is  called  into  being 
within  the  time  allowed  for  the  vesting  of  future  estates.  The  gift  may 
be  treated  as  in  the  nature  of  an  executory  devise,  dependent  upon  the 
incorporation  of  the  institution  contemplated  by  the  will,  and  as  vesting 
upon  the  occurrence  of  that  event. 

Devisb  in  Trust  is  Void  for  Want  of  Designated  Beneficiary  when 
it  devises  property  to  trustees  to  be  held  for  two  lives  in  being,  and  re- 
quests the  trustees  to  procure  the  passage  of  an  act  for  an  incorporation 
to  be  known  as  the  "  Tilden  Trust,"  with  capacity  to  establish  and  main« 
tain  a  free  library  and  reading-room  in  the  city  of  New  York,  and  to 
promote  such  scientific  and  educational  objects  as  the  trustees  may  morft 
particularly  designate,  and  authorizes  them  to  convey  such  property  to 
such  corporation,  when  formed,  but  declares  that  in  case  it  is  not  formed, 
or  that,  if  from  any  cause  or  reason,  they  shall  deem  it  inexpedient  to 
convey  to  such  corporation,  then  they  are  directed  to  apply  it  to  the  use 
of  such  charitable,  educational,  or  scientific  purposes  as  in  their  judg- 
ment  will  render  such  property  most  widely  and  substantially  beneficial 
to  the  interests  of  mankind.  This  devise  does  not  designate  any  benefi- 
ciary, but,  on  the  contrary,  leaves  it  to  the  discretion  of  the  trustees 
whether  or  not  they  will  convey  or  not  to  the  corporation.  Hence  there 
is  not,  and  cannot  be,  any  person,  natural  or  artificial,  who  is,  or  will 
become,  entitled  to  the  execution  of  the  trust  in  his  favor. 

Trusts,  Will  Containing  Lawful  and  Unlawful.  —  When  some  of  the 
trusts  of  a  will  are  legal  and  others  illegal,  if  they  are  so  connected  as  to 
constitute  an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  portions  rejected, 
or  if  manifest  injustice  would  result  from  such  construction  to  the  bene- 
ficiaries, or  some  of  them,  then  all  the  trusts  must  be  considered  together^ 
and  all  must  be  held  illegal  and  must  fall. 

Wills.  —  In  Construing  a  Will,  the  court  can  only  aid  the  testator's  in- 
tent and  purpose.     It  cannot  devise  a  new  scheme  or  make  a  new  will. 

Devisb  in  Trust  Void  because  No  Beneficiary  is  Designated  in  th» 
will  cannot  be  made  valid  by  the  designation  of  a  beneficiary  by  the^ 
trustees,  in  pursuance  of  a  discretion  vested  in  them  by  the  will. 

Trust  Power,  to  be  valid  in  the  state  of  New  York,  must  designate  som» 
person  or  a  class  of  persons,  other  than  the  grantee  of  the  power,  as  it» 
objects,  and  it  must  be  exercised  for  the  sole  benefit  of  such  designated 
beneficiary,  and  its  execution  must  be  compellable  in  equity.  A  non- 
enforceable  trust  power  is  an  impossibility  under  our  laws,  unless,  by  th* 
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instrument  creating  it,  it  ia  expressly  made  to  depend  for  its  execution 

on  the  will  of  the  grantee. 
WiLiA  —  Foe  thk  Pubposk  of  Ajscbetainino  th«  Tkstatoe'b  IttTivnov, 

the  whole  will  must  be  considered,  including  the  provisions  admitted  to 

be  void. 
Tbcsts.  —  An  Enforcteablb  Tbust  is  one  in  which  some  person  or  class  of 

persons  has  a  right  to  all  or  a  part  of  •  designated  fund,  and  can  de> 

mand  its  conveyance  to  them,  and  in  case  such  demand  is  refused,  may 

sue  the  trustees  in  a  court  of  equity,  and  compel  compliance  with  th« 

demand. 

James  C.  Carter^  Daniel  0.  Rollins,  and  Oeorge  F.  Comstock, 
for  the  appellants. 

Joseph  H.  Choate,  Sviith  M.  Weed,  William  V.  Rowe,  Deloi 
McCurdy,  and  Lyman  D.  Brewster,  for  the  respondent. 

Brown,  J.  Samuel  J.  Tilden  died  in  August,  1886,  leaving 
a  last  will  and  testament  dated  in  April,  1884.  He  left  sur- 
viving him,  as  his  only  next  of  kin  and  heirs  at  law,  one  sister, 
two  nephews,  one  of  whom  is  the  plaintiflF  in  this  action,  and 
four  nieces. 

The  defendants,  Bigelow,  Green,  and  Smith,  were  by  the  will 
appointed  the  executors  thereof,  and  trustees  of  the  trusts 
therein  created,  and  the  will  having  been  duly  admitted  to 
probate  in  October,  1886,  they  immediately  qualified  and  en- 
tered upon  the  discharge  of  their  duties  as  such. 

This  action  was  brought  to  obtain  a  construction  of  the  will. 
By  the  complaint,  the  thirty-third,  thirty-fourth,  and  thirty- 
fifth  articles  were  assailed  as  being  invalid,  but  upon  the  trial 
no  question  was  raised  as  to  the  two  first  named,  and  no  deter- 
mination in  respect  thereto  was  made. 

The  supreme  court  held  that  the  effect  of  the  thirty-fifth 
and  thirty-ninth  articles  of  the  will  was  to  create  one  general 
trust  for  charitable  purposes,  embracing  the  entire  residuary 
estate,  and  vested  in  the  trustees  a  discretion  with  respect  to 
the  disposition  of  such  estate  by  them;  that  the  testator  did 
not  intend  to  and  did  not  confer  upon  any  person  or  persons 
any  enforceable  right  to  any  portion  of  said  residuary  estate, 
and  did  not  designate  any  beneficiary  who  was  or  would  be 
entitled  to  demand  the  execution  of  the  trust  in  his  or  its  be- 
half, and  declared  the  provision  of  the  will  relating  to  the  dis- 
posal of  the  residuary  estate,  for  such  reasons,  illegal  and  void. 

It  is  essential  to  a  proper  understanding  of  the  will  to  read 
the  two  articles  above  named  together,  and  they  are  here  quoted, 
the  last  being  placed  first. 
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"  Thirty-ninth.  I  hereby  devise  and  bequeath  to  my  said 
executors  and  trustees,  and  to  their  successors  in  the  trust 
hereby  created,  and  to  the  survivors  or  survivor  of  them,  all 
the  rest,  residue,  and  remainder  of  all  the  property,  real  and 
personal,  of  whatever  name  or  nature,  and  wheresoever  situ- 
ated, of  which  I  may  be  seised  or  possessed,  or  to  which  I  may 
be  entitled  at  the  time  of  my  decease,  which  may  remain  after 
instituting  the  several  trusts  for  the  benefit  of  specific  persons; 
and  after  making  provision  for  the  specific  bequests  and  ob- 
jects as  herein  directed,  to  have  and  to  hold  the  same  unto  my 
said  executors  and  trustees,  and  to  their  successors  in  the 
trust  hereby  created,  and  the  survivors  or  survivor  of  them  in 
trust,  to  possess,  hold,  manage,  and  take  care  of  the  same 
during  a  period  not  exceeding  two  lives  in  being;  that  is  to 
say,  the  lives  of  my  niece  Ruby  S.  Tilden,  and  my  grand- 
niece  Susie  Whittlesey,  and  until  the  decease  of  the  survivor 
of  the  said  two  persons,  and  after  deducting  all  necessary  and 
proper  expenses,  to  apply  the  same  and  the  proceeds  thereof 
to  the  objects  and  purposes  mentioned  in  this  my  will." 

"  Thirty-fifth.  I  request  my  said  executors  and  trustees  to 
obtain,  as  speedily  as  possible,  from  the  legislature  an  act  of 
incorporation  of  an  institution  to  be  known  as  the  'Tilden 
Trust,'  with  capacity  to  establish  and  maintain  a  free  library 
and  reading-room  in  the  city  of  New  York,  and  to  promote 
such  scientific  and  educational  objects  as  my  said  executors 
and  trustees  may  more  particularly  designate.  Such  corpo- 
ration shall  have  not  less  than  five  trustees,  with  power  to  fill 
vacancies  in  their  number;  and  in  case  said  institution  shall 
be  incorporated  in  a  form  and  manner  satisfactory  to  my  said 
executors  and  trustees  during  the  lifetime  of  the  survivor  of 
the  two  lives  in  being  upon  which  the  trust  of  my  general  es- 
tate herein  created  is  limited,  to  wit,  the  lives  of  Ruby  8, 
Tilden  and  Susie  Whittlesey,  I  hereby  authorize  my  said  exec- 
utors and  trustees  to  organize  the  said  corporation,  designate 
the  first  trustees  thereof,  and  to  convey  or  apply  to  the  use  of 
the  same  the  rest,  residue,  and  remainder  of  all  my  real  and 
personal  estate  not  specifically  disposed  of  by  this  instrument, 
or  so  much  thereof  as  they  may  deem  expedient,  but  subject, 
nevertheless,  to  the  special  trusts  herein  directed  to  be  consti- 
tuted for  particular  persons,  and  to  the  obligations  to  make 
and  keep  good  the  said  special  trusts,  provided  that  the  said 
corporation  shall  be  authorized  by  law  to  assume  the  obliga- 
tions.    But  in  case  such  institution  shall  not  be  so  incorpo- 
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rated  during  the  lifetime  of  the  survivor  of  the  said  Ruby  8. 
Tilden  and  Susie  Whittlesey,  or  if  for  any  cause  or  reason  my 
said  executors  and  trustees  shall  deem  it  inexpedient  to  con- 
vey the  said  rest,  residue,  and  remainder,  or  any  part  thereof, 
or  to  apply  the  same  or  any  part  thereof  to  said  institution,  I 
authorize  my  said  executors  and  trustees  to  apply  the  rest, 
residue,  and  remainder  of  my  property,  real  and  personal, 
after  making  good  the  said  special  trusts  herein  directed  to  be 
constituted,  or  such  portion  thereof  as  they  may  not  deem  it  ex- 
pedient to  apply  to  its  use,  to  such  charitable,  educational,  and 
scientific  purposes  as  in  the  judgment  of  my  said  executors 
and  trustees  will  render  the  said  rest,  residue,  and  remainder 
of  my  property  most  widely  and  substantially  beneficial  to  the 
interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commencement  of 
this  action,  the  legislature  passed  an  act  incorporating  the 
Tilden  Trust,  and  authorizing  it  to  establish  and  maintain  a 
free  library  and  reading-room  in  the  city  of  New  York.  The 
institution  was  organized,  and  the  executors  and  trustees  made 
to  it  a  conveyance  of  the  residuary  estate,  and  the  conveyance 
was  formally  accepted  by  the  trustees  thereof. 

The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust. 

The  remark  of  Judge  Wright  in  Levy  v.  Levy,  33  N.  Y.  107, 
that  "if  there  is  a  single  postulate  of  the  common  law  estab- 
lished by  an  unbroken  line  of  decisions,  it  is,  that  a  trust  without 
a  certain  beneficiary  who  can  claim  its  enforcement  is  void," 
has  been  repeated  and  reiterated  by  recent  decisions  of  this 
court:  Prichard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Rep.  9; 
Holland  v.  Alcock,  108  N.  Y.  312;  2  Am.  St.  Rep.  420;  Read 
V.  Williams,  125  N.  Y.  560;  21  Am.  St.  Rep.  748;  and  the  ob- 
jection  is  not  obviated  by  the  existence  of  a  power  in  the  trus- 
tees to  select  a  beneficiary,  unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised  has  been  designated  by  the 
testator  with  such  certainty  that  the  court  can  ascertain  who 
were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  court  of 
chancery,  known  as  the  cy-pres  doctrine,  and  which  was  applied 
to  uphold  gifts  for  charitable  purposes  when  no  beneficiary 
was  named,  has  no  place  in  the  jurisprudence  of  this  state: 
Holmes  v.  Mead,  52  N.  Y.  336;  Holland  v.  Alcock,  108  N.  Y. 
312;  2  Am.  St.  Rep.  420. 

If  the  Tilden  Trust  is  but  one  of  the  beneficiaries  which  the 
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trustees  may  select  as  an  object  of  the  testator's  bounty,  then 
it  is  clear  and  conceded  by  the  appellants  that  the  power  con- 
ferred by  the  will  upon  the  executors  is  void  for  indefiniteness 
and  uncertainty  in  objects  and  purposes.  The  range  of  selec- 
tion is  unlimited.  It  is  not  confined  to  charitable  institutions 
of  this  state  or  of  the  United  States,  but  embraces  the  whole 
world.  Nothing  could  be  more  indefinite  or  uncertain,  and 
broader  and  more  unlimited  power  could  not  be  conferred,  than 
to  apply  the  estate  to  "such  charitable,  educational,  and  scien- 
tific purposes  as  in  the  judgment  of  my  executors  will  render 
said  residue  of  my  property  most  widely  and  substantially 
beneficial  to  mankind." 

"  A  charitable  use,  where  neither  law  or  public  policy  for- 
bids, may  be  applied  to  almost  anything  that  tends  to  promote 
the  well-doing  and  well-being  of  social  man  ":  Perry  on  Trusts, 
sec.  637. 

Unless,  therefore,  within  the  rules  which  control  courts  in 
the  construction  of  wills,  we  can  separate  the  provision  in 
reference  to  the  Tilden  Trust  from  the  general  direction  as  to 
the  disposition  of  the  testator's  residuary  estate,  contained  in 
the  last  clause  of  the  thirty-fifth  article,  and  find  therein  that 
a  preferential  right  to  some  or  all  of  such  estate  is  given  to 
that  institution  when  incorporated,  and  one  which  the  court  at 
the  suit  of  said  institution  could  enforce  within  the  two  lives 
which  limit  the  trust,  we  must,  within  the  principle  of  the 
cases  cited,  declare  such  provisions  of  the  will  invalid,  and 
affirm  the  judgment  of  the  supreme  court.  The  appellants 
claim  that  the  power  conferred  upon  the  executors  to  endow 
the  Tilden  Trust  may  be  upheld,  independent  of  the  invalidity 
of  the  power  given  to  apply  the  estate  to  such  charities  as 
would  most  widely  benefit  mankind. 

The  proposition  is,  that  by  the  thirty-fifth  article  the  testator 
made  two  distinct  alternative  provisions  for  the  disposition  of 
his  residuary  estate,  — one  primary,  for  the  incorporation  and 
endowment  of  the  Tilden  Trust;  the  other  ulterior,  and  to  be 
effectual  only  in  case  the  executors  deemed  it  inexpedient  to 
apply  the  residue  to  that  corporation;  and  it  is  claimed  that 
this  provision  of  the  will  constitutes  a  trust  to  be  executed  for 
the  benefit  of  the  Tilden  Trust,  or  confers  upon  the  trustees  a 
power  in  trust,  or  that  it  constitutes  a  gift  in  the  nature  of  an 
executory  devise. 

The  latter  proposition  rests  upon  the  assumption  that  there 
is  by  the  will  a  primary  gift,  complete  and  perfect  in  itself,  to 
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the  Tilden  Trust,  that  vests  the  title  in  that  corporation  imme» 
diately  upon  its  creation. 

That  a  valid  devise  or  bequest  may  be  limited  to  a  corpo- 
ration to  be  created  after  the  death  of  the  testator,  provided  it 
is  called  into  being  within  the  time  allowed  for  the  vesting  of 
future  estates,  is  not  denied:  Perry  on  Trusts,  p.  372,  sec.  736. 

That  question  was  decided  in  Inglia  v.  Trustees  of  the  Sailors* 
Snug  Harbour,  3  Pet.  99,  and  in  Burrill  v.  Boardman,  43  N.  Y. 
254;  3  Am.  Rep.  694. 

In  those  cases,  the  gift  was  treated  as  in  the  nature  of  an 
executory  devise,  dependent  upon  the  incorporation  of  the  in- 
stitution contemplated  by  the  will,  and  which  would  vest  upon 
the  occurrence  of  that  event. 

But  in  view  of  the  language  of  the  will  before  us,  that  propo- 
sition cannot  be  maintained  here. 

By  an  executory  devise,  a  freehold  was  limited  to  commence 
in  the  future,  and  needed  no  particular  estate  to  support  it. 
It  arose  upon  the  happening  of  a  specified  event,  and  the  fee 
descended  to  the  heir  at  law  until  the  contingency  happened. 
By  our  Revised  Statutes,  executory  devises  are  abolished,  and 
expectant  estates  are  substituted  in  their  place,  and  such  es- 
tates, when  the  contingency  happens  upon  which  they  are 
limited,  vest  by  force  of  the  instrument  creating  them,  and 
this  right  in  the  expectant  cannot  be  defeated  by  any  person. 
But  the  testator  here  intended  not  to  create  such  an  estate. 
The  Tilden  Trust  takes  nothing  by  virtue  of  the  will.  The 
residuary  estate  is  vested  in  the  trustees,  or  intended  to  be,  and 
it  is  solely  by  their  action  that  it  is  to  become  vested  in  the 
Tilden  Trust. 

It  is  only  in  case  that  the  executors  deem  it  expedient  so  to 
do  that  they  are  to  convey  the  whole  or  any  part  of  the  resi- 
due to  the  Tilden  Trust.  Whether  that  corporation  should 
take  anything  rested  wholly  in  the  discretion  of  the  executors, 
as  the  expediency  or  inexpediency  of  an  act  is  always  a  mat- 
ter of  pure  discretion:  2  Perry  on  Trusts,  sees.  506,  507. 

Every  expression  used  in  the  will  indicates  the  bestowal  of 
complete  discretionary  power  to  convey  or  not  to  convey,  and 
the  creation  and  bestowal  of  such  a  power  in  the  executors  is 
wholly  opposed  to  and  fatal  to  the  existence  of  an  executory 
devise. 

In  this  respect  the  case  differs  from  those  cited. 

In  Inglis  v.  Sailors*  Snug  Harbour,  3  Pet.  99,  there  was  no 
trust  created,  no  discretion  vested  in  the  executor,  no  convey- 


Oct.  1891.]  TiLDEif  V.  Gbeen.  493 

ance  to  be  made  after  the  testator's  death.  His  intention  to 
give  his  property  to  a  corporation  to  be  created  to  carry  out 
his  charitable  purpose  was  clear.  Such  was  the  fact  also  in 
Burrill  v.  Boardman,  43  N.  Y.  254;  3  Am.  Rep.  694. 

By  the  will  in  that  case,  the  property  was  given  directly  to 
the  corporation  which  the  testator  contemplated  should  be 
created  after  his  death.  No  trust  was  created,  and  no  discre- 
tion was  bestowed  upon  the  executors  to  determine  whether 
the  corporation  should  or  should  not  have  it. 

Once  created,  the  property  by  force  of  the  will  vested  in  the 
corporation.  The  only  similarity  between  that  case  and  this 
is,  that  the  trustees  there,  as  here,  were  directed  to  apply  to 
the  legislature  for  an  act  of  incorporation.  In  case  the  legis- 
ture  refused  to  grant  a  liberal  charter,  then  the  trustees  were 
directed  to  pay  over  the  estate  to  the  government  of  the  United 
States. 

But  no  discretion  was  given  to  the  executors  to  determine 
upon  any  event  whether  or  not  the  corporation  once  created 
should  take  the  property. 

"  Nothing,"  said  Chief  Justice  Church,  "  can  be  more  cer- 
tain than  that  the  testator  designed  that  the  title  to  the  funds 
or  property  in  the  possession  of  the  trustees  or  elsewhere, 
which  was  included  in  the  residuary  clause,  should  vest  in 
the  corporation  immediately  upon  its  creation An  ap- 
plication was  to  be  made  to  the  legislature,  after  the  testator's 
death,  for  a  charter.     If  obtained,  the  bequest  would  take 

effect;  if  not,  it  would  go  to  the  ulterior  donee If  the 

corporation  applied  for  and  granted  should  not  be  liberal  and 
in  accordance  with  the  provisions  of  the  will,  the  ulterior 
donee  or  next  of  kin  could  challenge  its  right  to  take  the  be- 
quest. It  would  then  become  a  judicial  question."  So,  clearly, 
no  question  in  that  case  was  left  to  the  judgment  of  the  trus- 
tees. They  were  not  to  determine  even  whether  the  charter 
was  a  liberal  one.  That  was  a  question  for  the  court  that 
would  have  been  decided  in  any  contest  over  the  property  be- 
tween the  corporation  and  the  next  of  kin  or  ulterior  donee. 
A  discretionary  power  in  executors  or  trustees  was  not,  there- 
fore, an  element  in  the  Burrill  case.  Not  so  here.  Here  we 
have  the  unlimited  authority  delegated  to  the  executors  to 
withhold  the  entire  property  from  the  corporation  if  they 
choose  so  to  do.  There  the  corporation  once  created  was  vested 
immediately  by  force  of  the  will  with  the  title  to  the  property. 
Here,  although  the  corporation  may  be  created  in  a  form  and 
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maimer  satisfactory  to  the  trustees,  it  takes  nothing,  unless 
the  executors,  considering  every  cause  and  reason,  deem  it  ex- 
pedient to  convey  to  it  some  or  all  of  the  residuary  estate. 

In  the  Burrill  case  the  testator  made  a  direct  gift  to  a  des- 
ignated beneficiary,  the  Roosevelt  Hospital.  In  this  case  Mr. 
Tilden  gave  nothing  to  the  Tilden  Trust,  but  simply  author- 
ized liis  executors  to  endow  it,  if,  in  their  judgment  and  discre- 
tion, they  should  deem  it  expedient.  Moreover,  after  creating 
numerous  special  trusts,  and  setting  apart  portions  of  his  real 
estate  for  such  several  special  trust  funds,  the  testator,  by  the 
thirty-ninth  article  of  the  will,  gives  the  whole  of  the  residuary 
estate  to  his  executors,  in  trust,  for  the  purposes  mentioned  in 
the  thirty-fifth  article,  bestowing  upon  them,  so  far  as  language 
could  do  so,  the  title  to  all  the  property  to- be  held  and  pos- 
sessed during  the  lives  of  his  niece  Ruby  S.  Tilden,  and  his 
grandniece  Susie  Whittlesey,  and  which  he  denominated  the 
*'  general  trust "  of  his  estate.  He  clearly  intended  by  this 
provision  to  create  an  active  trust  in  his  whole  residuary  es- 
tate, and  to  give  to  his  executors  a  discretionary  power  to  give 
such  part  of  it  as  they  deemed  expedient  to  the  Tilden  Trust, 
or  to  withhold  all  from  it.  Having  intended  to  convey,  so  far 
as  he  was  able  to  do,  the  title  to  his  whole  estate  to  trustees, 
nothing  was  left  that  could  be  the  subject  of  a  gift  to  the  Til- 
den Trust. 

We  come,  therefore,  to  the  consideration  of  the  question 
whether  the  thirty-fifth  article  can  be  upheld  as  constituting  a 
separate  trust  or  power  in  trust  for  the  benefit  of  the  Tilden 
Trust. 

The  affirmative  of  this  question  can  be  maintained  only  by 
considering  the  direction  to  convey  to  the  Tilden  Trust  as  a 
power  separate  by  itself  and  distinct  and  independent  from 
the  power  to  convey  to  such  charitable  purposes  as  in  the 
judgment  of  the  trustees  would  be  most  widely  and  substan- 
tially beneficial  to  mankind. 

The  latter  provision  is  eliminated  from  the  will  altogether 
by  the  appellants,  and  then  the  instrument  is  construed  as  if 
the  eliminated  provision  had  never  existed. 

The  appellants  invoke  the  aid  of  the  principle,  that  where 
several  trusts  are  created  by  a  will  which  are  independent  of 
each  other,  and  each  complete  in  itself,  some  of  which  are  law- 
ful and  others  unlawful,  and  which  may  be  separated  from 
each  other,  the  illegal  trusts  may  be  cut  off  and  the  legal  ones 
permitted  to  stand. 
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This  rule  is  of  frequent  application  in  the  construction  of 
wills,  but  it  can  be  applied  only  in  aid  and  assistance  of  the 
manifest  intent  of  the  testator,  and  never  where  it  would  lead 
to  a  result  contrary  to  the  purpose  of  the  will,  or  work  injus- 
tice among  the  beneficiaries,  or  defeat  the  testator's  scheme 
for  the  disposal  of  his  property. 

The  rule  as  applied  in  all  reported  cases  recognizes  this  lim- 
itation, that  when  some  of  the  trusts  in  a  will  are  legal  and 
some  illegal,  if  they  are  so  connected  together  as  to  constitute 
an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  por- 
tions rejected,  or  if  manifest  injustice  would  result  from  such 
construction  to  the  beneficiaries,  or  some  of  them,  then  all  the 
trusts  must  be  construed  together,  and  all  must  be  held  illegal 
and  must  fall:  Manice  v.  Manice,  43  N.  Y.  303;  Van  Schuyver 
V.  Mulford,  59  N.  Y.  426;  Knox  v.  Jones,  47  N.  Y.  389;  Bene- 
dict V.  Webb,  98  N.  Y.  460;  Kennedy  v.  Hoy,  105  N.  Y.  135. 

The  cases  cited  fairly  illustrate  the  practical  application  of 
this  rule  by  the  courts. 

In  Knox  v.  Jones,  47  N.  Y.  389,  the  testator  created  one  trust 
to  receive  and  pay  over  the  income  of  his  estate  to  his  brother 
for  his  life  and  then  to  his  sisters,  with  cross-limitations  over 
as  between  them,  remainder  to  the  children  of  his  sister  Geor- 
giana,  and  in  default  of  children  to  Columbia  College.  This 
court  held  the  whole  trust  invalid,  and  refused  to  sustain  the 
provision  in  behalf  of  the  testator's  brother,  on  the  ground  that 
there  was  but  a  single  trust  which  provided  for  all  the  bene- 
ficiaries, and  that  they  were  all  embraced  in  a  common  pur- 
pose; that  the  several  provisions  of  a  single  trust  could  not 
be  severed,  and  those  that  violated  the  statute  against  perpe- 
tuities dropped  and  the  others  sustained.  In  Van  Schuyver  v. 
Mulford,  59  N.  Y.  426,  a  gift  to  the  testator's  wife  of  the  rents 
and  income  and  profits  of  the  estate  during  life  was  upheld 
and  declared  to  be  valid,  although  the  devise  over  might  be 
void  on  the  ground  that  the  gift  to  the  wife  was  separate  and 
distinct  from  the  other  provision  of  the  will,  and  had  no  effect 
beyond  her  life,  or  upon  the  ultimate  disposition  of  the  estate. 

In  Benedict  v.  Webb^  98  N.  Y.  460,  the  testator  created  sep- 
arate trusts  in  two  thirds  of  his  estate  for  the  benefit  of  his 
four  children.  Three  of  the  trusts  were  held  to  be  valid  and 
one  invalid,  on  the  ground  that  the  trust  term  transgressed  the 
statute.  But  the  court  refused  to  sustain  the  valid  trusts,  on 
the  ground  that  to  do  so  would  defeat  the  intention  of  the 
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testator  in  the  disposition  of  his  property,  and  work  injustice 
among  the  beneficiaries,  by  permitting  three  of  the  children  to 
take  under  their  respective  trusts,  and  also  as  heirs  at  law  in 
the  one  fourth  as  to  which  the  trust'  was  declared  invalid. 

The  result  of  these  and  all  other  cases  is,  that  in  applying 
the  rule  invoked  by  the  appellants,  which  permits  unlawful 
trusts  to  be  eliminated  from  the  will,  and  those  that  are  law- 
ful to  be  enforced,  we  must  not  violate  the  intention  of  the 
testator,  or  destroy  the  scheme  that  he  has  created  for  the  dis- 
position of  his  property. 

We  may  enforce  and  effectuate  his  will  and  give  full  effect 
to  his  intent,  provided  it  does  not  violate  any  cardinal  rule  of 
law,  but  we  cannot  make  a  new  will,  or  build  up  a  scheme  for 
the  purpose  of  carrying  out  what  might  be  thought  was  or 
would  be  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  construction  of  a  will 
lies  the  rule  that  the  court  must  give  such  construction  to  its 
provisions  as  will  effectuate  the  general  intent  of  the  testator 
as  expressed  in  the  whole  instrument.  It  may  transpose  words 
and  phrases,  and  read  its  provisions  in  an  order  different  from 
that  in  which  they  appear  in  the  instrument,  insert  or  leave 
out  provisions  if  necessary,  but  only  in  aid  of  the  testator's  in- 
tent and  purpose,  —  never  to  devise  a  new  scheme  or  to  make 
a  new  will. 

The  fact  that  the  executors  of  the  will  applied  to  the  legis- 
lature and  procured  the  incorporation  of  the  Tilden  Trust  in  a 
form  and  manner  satisfactory  to  themselves,  and  have  deemed 
it  expedient  to  convey  to  it  the  whole  residuary  estate,  and 
have  executed  a  conveyance  thereof,  is  not  a  matter  for  con- 
sideration in  this  connection.  This  point  was  considered  in 
Holland  v.  Alcock,  108  N.  Y.  312,  2  Am.  St.  Rep.  420,  and  in 
Read  v.  Williams,  125  N.  Y.  560,  21  Am.  St.  Rep.  748;  and  it 
was  held  that  the  validity  of  the  power  depended  upon  its  na- 
ture, and  not  on  its  execution.  In  the  latter  case,  the  testator 
bequeathed  the  residue  of  his  estate  "  to  such  charitable  insti- 
tutions, and  in  such  proportion,  as  my  executors,  by  and  with 
the  advice  of  my  friend  Rev.  John  Hall,  D.  D.,  shall  choose 
and  designate."  And  prior  to  the  commencement  of  the  ac- 
tion, the  executors,  with  the  advice  of  Dr.  Hall,  made  a  writ- 
ten choice  and  designation  of  certain  incorporated  institutione 
existing  under  the  laws  of  this  state,  among  whom  they  di- 
rected the  residuary  estate  to  be  divided.  The  fact  of  selection 
was  not  deemed  material,  and  the  will  was  declared  invalid. 
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The  rights  of  heirs  and  next  of  kin  exist  under  the  statutes 
of  descent  and  distribution,  and  vest  immediately  upon  the 
death  of  the  testator. 

If  the  trust  or  power  attempted  to  be  created  by  the  will,  or 
the  disposition  therein  made,  is  valid,  their  rights  are  subject 
to  it,  but  if  invalid,  they  immediately  become  entitled  to  the 
property.  Hence  the  existence  of  a  valid  trust  is  essential  to 
one  claiming  as  trustee  to  withhold  the  property  from  the  heir 
or  next  of  kin.  What  a  trustee  or  donee  of  a  power  may  do 
becomes,  therefore,  immaterial.  What  he  does  must  be  done 
under  a  valid  power,  or  the  act  is  unlawful.  If  the  power  ex- 
ercised is  unauthorized,  the  act  is  of  no  force  or  validity.  In 
Buch  case  there  is  no  trust  or  power.  There  is  nothing  but  an 
unauthorized  act,  ineffectual  for  any  purpose. 

It  is  not  deemed  material  to  the  decision  of  the  question 
now  under  consideration  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  are  regarded  as  constituting  a 
trust  or  a  power  in  trust,  except  so  far  as  that  fact  may  be  in- 
dicative of  the  testator's  intention. 

If  there  was  a  trust,  then  the  executors  took  title  to  the 
residuary  estate,  but  if  there  is  created  a  valid  power  in  trust, 
it  will  be  executed  with  substantially  the  same  effect  as  if  the 
will  created  a  trust  estate.  But  section  58  of  the  statute  of 
uses  and  trusts,  which  declares  that  when  an  express  trust  is 
created  for  any  purpose  not  enumerated  in  the  foregoing  sec- 
tions, no  estate  shall  vest  in  the  trustees,  but  the  trust,  if 
directing  the  performance  of  an  act  which  may  be  lawfully 
performed  under  a  power,  should  be  valid  as  a  power  in  trust, 
is  not,  of  course,  susceptible  of  the  construction  that  a  trust 
invalid,  because  in  conflict  with  some  cardinal  rule  of  law 
could  be  upheld  as  a  power. 

Every  trust  necessarily  includes  a  power.  There  is  always 
Bomething  to  be  done  to  the  trust  property,  and  the  trustee  is 
empowered  to  do  it;  and  if  the  trust  is  invalid  because  the 
power  to  dispose  of  the  property  is  not  one  that  the  law  recog- 
nizes, it  cannot  be  upheld  as  a  power  in  trust.  The  rules  ap- 
plicable to  the  execution  of  trusts  in  this  respect  are  equally 
applicable  to  the  execution  of  powers;  and  as  it  is  of  no  particu- 
lar importance  in  this  case  in  whom  the  title  to  the  residuary 
estate  is  vested,  it  is  not  material  to  the  decision  whether  the 
provisions  of  the  will  are  examined  as  a  trust  or  as  a  power  in 
trust.  The  purpose  of  the  trust  is  lawful,  and  personal 
property,  which  constitutes  the  greater  part  of  the  testator's 
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«8tate,  was  a  proper  subject  of  the  trust  that  the  testator  in- 
tended, and  if  it  is  invalid,  it  is  because  the  power  conferred 
on  the  trustees  for  the  disposal  of  the  estate  is  so  uncertain 
and  indefinite  that  its  execution  cannot  be  controlled  or  en- 
forced by  the  courts. 

In  Prichard  v.  Thompson,  95  N.  Y.  76,  47  Am.  Rep.  9,  the 
legal  title  to  the  fund  was  vested  in  the  executors  in  trust.  In 
Read  v.  Williams,  125  N.  Y.  560,  21  Am.  St.  Rep.  748,  the 
executors  were  given  a  power  in  trust.  But  the  court  said  there 
was  in  that  respect  no  legal  dstinction,  and  the  power  in  the 
latter,  as  the  trust  in  the  former,  case  was  declared  invalid. 

But  the  nature  of  the  estate  which  the  testator  intended  to 
convey  to  his  trustees,  and  the  nature  of  the  power  intended 
to  be  delegated  to  them,  is  of  importance  in  ascertaining  his 
intent,  and  determining  what  was  the  scheme  that  he  had  for 
the  disposal  of  his  property.  By  our  Revised  Statutes  (vol.  1, 
p.  733),  powers  as  they  existed  by  the  common  law  were 
abolished,  and  thereafter  their  creation,  construction,  and  exe- 
cution were  to  be  governed  by  statute.  They  are  classified  as 
general  and  special,  beneficial  and  in  trust.  A  beneficial 
power  is  one  that  has  for  its  object  the  grantee  of  the  power, 
and  is  executed  solely  for  his  benefit:  Sec.  79.  Trust  powers, 
on  the  other  hand,  have  for  their  object  persons  other  than  the 
grantee,  and  are  executed  solely  for  the  benefit  of  such  other 
persons:  Sees.  94,  95.  Trust  powers  are  imperative,  and  their 
performance  may  be  compelled  in  equity,  unless  their  execu- 
tion or  non-execution  is  made  expressly  to  depend  on  the  will 
of  the  grantee:  Sec.  96.  And  a  trust  power  does  not  cease  to 
be  imperative  where  the  grantee  of  the  power  has  the  right  of 
selection  among  a  class  of  objects:  Sec.  97.  And  sections  100 
and  101  make  provision  for  the  execution  by  a  court  of  equity 
of  trust  powers  where  the  trustee  dies,  or  where  the  testator 
has  created  a  valid  power,  but  has  omitted  to  designate  a  per- 
son to  execute  it.  A  trust  power,  to  be  valid,  therefore,  must 
designate  some  person  or  class  of  persons,  other  than  the  gran- 
tee of  the  power,  as  its  objects,  and  it  must  be  exercised  for 
the  sole  benefit  of  such  designated  beneficiary,  and  its  execution 
may  be  compelled  in  equity.  A  non-enforceable  trust  power 
is  an  impossibility  under  our  law,  unless,  by  the  instrument 
creating  it,  it  is  expressly  made  to  depend  for  its  execution  on 
the  will  of  the  grantee. 

In  every  case  where  the  trust  is  valid  as  a  power,  the  lands 
to  which  the  trust  relates  remain  in  or  descend  to  the  persons 
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otherwise  entitled,  subject  to  the  execution  of  the  trust  as  a 
power:  1  Rev.  Stats.,  p.  729,  sec.  59. 

Before  applying  these  rules  to  the  case  before  us,  our  duty 
is  to  ascertain  the  testator's  intent  from  an  inspection  of  the 
will,  and  for  this  purpose  we  must  read  the  whole  instrument, 
including  the  provisions  admitted  to  be  void.  Those  provisions, 
though  ineflfectual  to  dispose  of  the  property,  cannot  be  oblit- 
erated when  examining  it  for  the  purpose  of  ascertaining  the 
testator's  intention:  Van  Kleeck  v.  Dutch  Church,  20  Wend. 
457;  Kiah  v.  Grenier,  56  N.  Y.  220. 

The  prominent  fact  in  the  testator's  will  is,  that  he  intended 
to  give  his  property  to  charity.  He  intended  that  none  of  his 
heirs  or  next  of  kin  should  take  any  of  it,  except  such  as  he 
gave  to  them  through  the  several  special  trusts  that  he  created 
for  their  benefit.  He  emphasized  this  purpose  in  the  last  ar- 
ticle of  his  will  by  providing  that  any  of  them  who  should 
institute  or  share  in  any  proceeding  to  oppose  the  probate  of 
the  will,  or  to  impeach,  impair,  or  to  set  aside  or  invalidate 
any  of  its  provisions,  should  be  excluded  from  any  participa- 
tion in  the  estate,  and  the  portion  to  which  he  or  she  might 
otherwise  be  entitled  to  under  its  provisions  should  be  devoted 
to  such  charitable  purposes  as  his  executors  should  designate. 
To  the  accomplishment  of  this  purpose,  he  intended  to  create 
a  trust,  and  doubtless  believed  that  he  created  a  valid  one. 
He  created  numerous  trusts  for  the  benefit  of  his  relatives  and 
for  the  creation  of  other  libraries  and  reading-rooms.  These 
he  denominated  "special  trusts."  In  the  thirty-ninth  article 
he  devised  and  bequeathed  to  his  executors,  and  "  to  their  suc- 
cessors in  the  trust  hereby  created,  and  to  the  survivor  and 
survivors  of  them,"  all  the  rest  and  residue  of  his  property, 
"to  have  and  to  hold  the  same  unto  my  said  executors  and 
trustees,  and  to  their  successors  in  the  trust  hereby  created, 
....  to  possess,  hold,  and  manage  the  same"  during  the 
lives  of  his  niece  Ruby  S.  Tilden,  and  his  grandniece  Susie 
Whittlesey,  and  "  to  apply  the  same  and  the  proceeds  thereof 
to  the  objects  and  purposes  mentioned  in  this  ray  will."  He 
gave  to  his  executors  the  power  to  collect  the  income  of  the 
whole  estate,  that  which  was  set  apart  in  the  special  trusts, 
and  that  constituting  the  trust  of  the  residuary  estate.  The 
trust  of  the  residuary  estate  he  denominated  the  "general 
trust";  and  in  the  twenty-sixth  article  he  gives  direction  as  to 
the  disposition  of  the  surplus  income  "during  the  continuance 
of  the  trust  of  my  general  estate." 
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It  is  clear,  therefore,  that  the  testator  intended  to  create  a 
trust  of  his  residuary  estate,  and  in  plain,  unequivocal  language 
he  indicated  his  purpose  to  be  that  the  trustees  should  be 
Tested  with  the  title  to  the  property  until  they  should  divest 
themselves  of  it  in  carrying  out  the  purposes  mentioned  in 
the  will,  and  which  are  to  be  found  in  the  thirty-fifth  ar- 
ticle. Turning  to  this  article,  the  important  feature  is,  that 
the  power  there  given  to  the  trustees,  and  the  only  power  that 
could  absolutely  effectuate  the  testator's  intent  to  devote  his 
property  to  charity,  was  an  imperative  one. 

There  is  no  discretion  to  be  exercised  upon  the  question 
whether  the  property  shall  go  to  charitable  purposes.  There 
is  no  act  involving  that  disposition  of  the  property  the  execu- 
tion of  which  is  made  to  depend  on  the  will  of  the  trustees. 

Discretion  there  is  as  to  the  objects  of  the  charity,  but  none 
as  to  the  general  disposition  of  the  estate.  If  the  Tilden  Trust 
is  incorporated  in  a  form  and  manner  satisfactory  to  the  trus- 
tees, they  are  authorized  to  convey  to  that  institution  the  whole 
residue,  or  so  much  thereof  as  they  shall  deem  expedient,  and 
if  for  any  cause  or  reason  they  deem  it  inexpedient  to  endow 
that  institution  with  the  whole  or  any  part  of  the  residue,  then 
to  apply  the  same  or  such  part  as  they  do  not  apply  to  the  use 
of  the  Tilden  Trust  to  such  charitable  purposes  as  they  shall 
deem  most  widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator  is, 
therefore,  a  devotion  of  his  estate  to  charity. 

But  it  is  said  that  the  Tilden  Trust  represents  an  intention 
different  from  and  alternative  to  the  gift  to  the  charitable,  edu- 
cational, and  scientific  purposes  mentioned  in  the  last  clause 
of  the  article;  that  the  authority  to  endow  it  that  is  vested 
in  the  trustees  is  a  primary  power,  and  the  power  to  devote  the 
estate  to  the  other  undefined  purposes  is  ulterior;  that  while 
the  latter  is  imperative  in  its  character,  the  former  is  discre- 
tionary wholly,  and  depends  for  its  execution  upon  the  will 
of  the  trustees,  and  that  each  power  stands  alone,  separate  and 
distinct  from  the  other,  and  the  power  to  endow  the  Tilden 
Trust  is  likened  to  a  power  of  appointment. 

Powers  of  appointment  are  so  common  in  testamentary  dis- 
positions of  property  that  no  citation  of  authority  is  necessary 
to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognized  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted.     "  I  give  to 
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A  such  portion  of  my  residuary  estate  as  B  shall,  within  the 
lifetime  of  the  survivor  of  C  and  D,  designate  and  appoint," 
which  is  the  case  suggested  on  the  brief,  is  undoubtedly  a  good 
testamentary  bequest,  and  is  a  good  illustration  of  a  naked 
power  of  appointment,  the  execution  of  which  depends  on  the 
will  of  B,  and  is  not  enforceable  at  the  suit  of  A. 

In  such  a  case,  the  title  to  the  property  descends  to  the  heirs 
or  next  of  kin,  or  passes  under  the  will  to  the  ulterior  donee, 
subject  to  the  execution  of  the  power. 

But  there  is  no  similarity  between  the  suggested  bequest 
and  the  will  before  us.  Follow  that  bequest  by  a  gift  over  to 
charitable  uses,  or  let  it  stand  alone  in  the  will,  and  you  have 
in  one  case  alternative  gifts,  and  in  the  other  alternative  pur- 
poses. 

There  is  a  preference  expressed  or  implied  by  the  testator 
as  to  the  purpose  to  which  his  estate  shall  go,  and  the  objects 
that  shall  be  benefited. 

In  the  one  case  the  choice  lies  between  the  individual  lega- 
tee and  the  heirs,  in  the  other  between  the  legatee  and  a  dis- 
position to  charity. 

But  in  the  will  before  us  there  is  no  alternative  purpose. 
There  is  a  single  scheme,  a  gift  to  charitable  uses,  and  the 
suggestion  of  the  Tilden  Trust  indicates  no  intent  in  the  tes- 
tator's mind  contrary  to  the  intention  to  devote  the  estate  to 
charity,  and  in  this  respect  the  will  before  us  is  distinguished 
from  the  case  suggested  by  the  learned  counsel  for  the  appel- 
lants of  a  power  to  convey  the  estate  to  a  designated  individ- 
ual at  a  stated  age,  and  in  the  event  of  the  donee  of  the  power 
deeming  it  inexpedient  so  to  do,  then  a  gift  over  to  undefined 
charitable  uses. 

There  the  primary  purpose  of  the  testator  is  a  gift  to  the 
designated  legatee,  and  not  to  charity.  And  the  intent  to  give 
the  estate  to  charitable  uses  is  secondary,  and  limited  upon 
the  determination  of  the  trustee  not  to  make  the  primary  gift. 
Such  a  will  plainly  indicates  alternative  purposes  and  con- 
tains alternative  powers.  The  two  gifts  are  in  no  respect  con- 
nected, and  if  the  gift  over  is  void,  the  first  may  stand,  and  if 
executed,  represents  the  will  of  the  testator. 

But  in  the  thirty-fifth  article  of  the  will  under  consideration 
there  is  no  antithesis,  so  far  as  the  purpose  to  which  the  prop- 
erty is  to  be  devoted  is  concerned.  It  expresses  a  single  in- 
tent only,  viz.,  to  devote  the  estate  to  charitable  uses;  and 
while,  of  course,  in  such  a  scheme  the  testator  might  prefer 
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and  designate  one  corporation  over  another  as  the  object  of 
his  bounty,  I  shall  attempt  to  show  that  in  this  case  he  has 
not  done  that,  and  has  not  conferred  any  preferential  right  to 
the  estate  or  any  part  of  it  upon  the  Tilden  Trust. 

What  is  the  Tilden  Trust?  and  how  does  it  stand  in  the  tes- 
tator's scheme? 

It  may  fairly  be  assumed  that  the  testator,  having  deter- 
mined to  devote  his  estate  to  charity,  understood  that  his  ob- 
ject could  be  accomplished  only  through  the  instrumentality 
of  a  corporate  body. 

He  requested  his  trustees  to  cause  the  Tilden  Trust  to  be 
incorporated.  It  was  to  have  the  power  to  establish  and  main- 
tain a  free  library  and  reading-room  in  the  city  of  New  York, 
and  "to  promote  such  scientific  and  educational  objects"  as 
the  executors  and  trustees  should  designate.  The  latter  power 
is  precisely  what  the  trustees  are  authorized  to  do  by  the 
so-called  ulterior  provision,  viz.,  to  apply  the  estate  to  such 
"educational  and  scientific  purposes  "as  they  should  judge 
would  be  most  beneficial  to  mankind. 

Here,  therefore,  we  have  an  authority  to  do  the  same  thing 
in  each  provision  of  the  will,  and  as  the  latter  could  only  be 
worked  out  through  the  medium  of  a  corporation,  the  so-called 
two  powers  are  the  same.  So  as  to  the  free  library  and  read- 
ing-room. That  is  plainly  within  the  scientific  and  educa- 
tional purposes  of  the  second  provision  of  the  will,  and  could 
be  maintained  only  through  a  corporate  body.  The  suggested 
capacities  of  the  Tilden  Trust  are  therefore  precisely  the  same 
as  the  so-called  ulterior  purposes,  and  each  are  expressive  of 
the  testator's  scheme,  so  far  as  he  had  formulated  it  in  his  own 
mind.  The  Tilden  Trust,  therefore,  plainly  does  not  represent 
any  alternative  or  primary  purpose  in  the  disposition  of  the 
estate,  but  is  simply  the  suggested  instrument  to  execute  the 
testator's  scheme  for  the  disposition  of  property.  Now,  what 
did  the  testator  intend  the  trustees  should  consider  when  they 
came  to  the  determination  of  the  expediency  or  inexpediency 
of  endowing  that  institution?  The  argument  is,  that  they 
could  not  consider  the  ulterior  purposes  at  all  until  they  had 
disposed  of  the  question  whether  it  was  expedient  to  convey 
to  the  Tilden  Trust  all  or  a  part  of  the  residuary  estate. 

But  that  is  saying  that  they  should  determine  that  question 
without  reference  to  the  substance  of  the  gift,  and  the  object 
and  purposes  which  the  testator  had  in  view.  For,  as  I  have 
already  shown,  the  capacities  and  powers  of  the  Tilden  Trust — 
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in  other  words,  its  purposes  and  objects,  or  rather  the  purposes 
and  objects  which  the  testator  intended  to  effectuate  through 
its  instrumentality — are  precisely  the  same  as  the  so-called 
ulterior  purposes,  and  as  the  latter  must  be  carried  out  through 
the  instrumentality  of  a  corporation,  the  only  distinction  be- 
tween the  two  is  in  the  name  of  corporation  that  is  to  adminis- 
ter the  fund.  The  question  of  expediency,  therefore,  resolves 
itself  into  a  question  whether  the  trustees  should  select  the 
Tilden  Trust  or  some  other  corporation  through  which  to 
carry  out  the  purposes  of  the  will.  Now,  how  could  the  trus- 
tees, charged  with  the  imperative  duty  of  devoting  the  estate 
to  charitable  and  educational  purposes,  consider  the  question 
whether  they  should  endow  the  Tilden  Trust  without  taking  a 
complete  view  of  the  whole  field  of  charity? 

They  were  bound  to  do  so  if  they  fairly  attempted  to  carry 
out  the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  is  no  duty  or  obligation  imposed  upon  them  in  that  re- 
spect. They  are  not  bound  to  create  or  endow  one.  They  are 
free  to  select  any  other  educational  object.  So  with  locality. 
Can  it  be  seriously  claimed  that  there  is  any  duty  resting  on 
them  to  establish  a  library  in  the  city  of  New  York?  Is  not 
the  capital  of  the  state  or  of  the  United  States  open  to  their 
choice  of  location,  if  they  think  a  library  located  there  would 
be  more  widely  beneficial  to  mankind?  Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discretion  committed 
to  the  trustees  to  determine  whether  a  free  library  or  reading- 
room  should  be  established  at  all,  and  whether  that  or  any 
other  charitable  or  educational  institution  that  they  might  select 
should  be  located  in  the  city  of  New  York,  and  that  their  de- 
termination of  such  question  would  be  among  the  causes  or 
reasons  which  might  lead  them  to  decide  that  it  was  inexpe- 
dient to  endow  the  Tilden  Trust,  and  that  the  testator  intended 
that  when  the  trustees  should  consider  the  Tilden  Trust,  they 
should  consider  their  power  with  reference  to  the  disposal  of 
the  estate,  and  the  fact  that  if  they  did  not  endow  that  institu- 
tion, they  could  still  execute  his  wishes  by  applying  it  to  such 
charitable,  educational,  and  scientific  purposes  as  they  should 
select. 

In  other  words,  that  if  they  did  not  give  it  to  the  institution 
that  he  suggested,  and  which  would  bear  his  name,  they  could 
give  it  to  others,  and  still  execute  his  will  and  carry  out  hi» 
general  purpose  for  the  disposal  of  his  estate;  and  this  power 
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meant  comparison  of  all  charitable  and  educational  objects, 
and  selection  from  among  them. 

In  substance,  he  said  to  his  executors:  I  have  determined  to 
devote  my  estate  to  charitable,  educational,  and  scientific  pur- 
poses; I  have  formed  no  detailed  plan  how  that  purpose  can 
be  executed,  but  under  the  law  of  New  York  it  must  be  done 
through  and  by  means  of  a  corporation.  I  request  you  to 
cause  to  be  incorporated  an  institution  to  be  called  the  Tilden 
Trust,  with  capacity  to  maintain  a  free  library  and  reading- 
room  in  the  city  of  New  York,  and  such  other  educational  and 
scientific  objects  as  you  shall  designate;  and  if  you  deem  it 
expedient,  —  that  is,  if  you  think  it  advisable  and  the  fit  and 
proper  thing  to  do,  —  convey  to  that  institution  all  or  such  part 
of  my  residuary  estate  as  you  choose;  and  if  you  do  not  think 
that  course  advisable,  then  apply  it  to  such  charitable,  educa- 
tional, and  scientific  purposes  as  in  your  judgment  will  most 
substantially  benefit  mankind.  Thus  was  left  to  the  trustees 
the  power  to  dispose  of  the  estate  within  the  limits  defined, 
and  to  select  the  objects  that  should  be  benefited;  and  it  is 
impossible  to  read  the  thirty-fifth  article  and  find  therein  any 
preference  in  the  way  of  a  separate  gift  or  power  to  the  Tilden 
Trust,  or  to  separate  that  institution  from  the  testator's  plan  to 
devote  his  estate  to  charity.  The  trustees  are  free  to  select 
the  Tilden  Trust,  and  cause  it  to  be  incorporated,  or  to  choose 
any  existing  corporation  as  the  instrument  to  carry  out  the 
testator's  scheme.  Again,  no  event  is  named  upon  the  hap- 
pening of  which  any  estate  is  limited  to  the  Tilden  Trust.  The 
only  condition  suggested  is  the  determination  by  the  trustees 
of  the  question  whether  they  deem  it  expedient  to  endow  that 
institution.  But  if  the  views  already  expressed  are  correct,  if 
the  Tilden  Trust  is  but  one  of  many  instruments  through  which 
the  testator's  charitable  purposes  may  be  executed,  or  is  but  a 
suggested  beneficiary  under  the  power,  then  the  determination 
of  the  question  of  expediency  involves  the  doing  of  the  very 
thing  which  the  law  condemns,  viz.,  a  selection  from  an  unde- 
fined and  unlimited  class  of  objects,  and  the  power  would  be 
void. 

It  thus  becomes  apparent  how  important  is  the  so-called  ul- 
terior provision  in  the  plan  which  the  testator  had  for  the  dis- 
posal of  his  estate;  and  eflect  cannot  be  given  to  that  plan  if 
that  provision  is  stricken  from  the  will,  as  it  expressly  defines 
the  scope  of  the  discretion  committed  to  the  trustees. 

Strike  out  that  provision,  and  instead  of  a  discretion  in  the 
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trustees  limited  to  the  selection  of  the  objects  that  should  be 
benefited  by  the  will,  their  power  would  be  confined  to  the 
endowment  of  the  Tilden  Trust,  and  if  they  choose  not  to  act, 
or  failed  to  act,  the  estate  would  go  to  the  heirs  at  law.  In- 
deed, the  legal  effect  of  the  will  would  be  in  that  case  to  vest 
the  title  to  the  estate  in  the  heirs,  subject  to  the  execution  of 
the  power  to  endow  the  Tilden  Trust. 

But  if  the  provision  of  the  will  makes  one  thing  particularly 
clear,  it  is,  that  the  testator  intended  his  estate  to  be  devoted 
to  charitable  purposes,  and  should  in  no  event  go  to  his  heirs, 
and  he  did  not  intend  that  his  trustees  should  have  the  power 
to  choose  between  his  heirs  and  the  Tilden  Trust. 

We  cannot,  therefore,  obliterate  the  so-called  ulterior  pro- 
vision and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees  in  the  dele- 
gation of  the  power  to  determine  the  expediency  or  inexpedi- 
ency of  endowing  the  Tilden  Trust  would  be  thereby  destroyed, 
and  the  trustees  would  be  compelled  to  convey  the  estate  to 
that  institution,  or  by  permitting  the  heirs  to  retain  it,  thwart 
the  expressed  wish  of  the  testator. 

Again,  the  appellants  argue  that  the  power  to  endow  the 
Tilden  Trust  is  one  depending  for  its  execution  on  the  will  of 
the  trustees,  and  is  not  imperative,  and  hence  not  subject  to 
the  test  whether  it  can  be  enforced  in  a  court  of  equity.  This 
argument  is,  perhaps,  fairly  answered  when  the  conclusion  is 
reached  that  the  ulterior  purpose  cannot  be  stricken  from  the 
will,  and  that  the  thirty-fifth  article  represents  but  one  scheme 
and  one  purpose  for  the  disposal  of  the  estate. 

But  it  will  be  apparent  in  the  view  here  taken  that  the  tes- 
tator did  not  intend  that  any  power  conferred  upon  his  trus- 
tees should  depend  for  its  execution  upon  their  will.  Of 
course,  in  every  power  where  the  trustees  have  the  right  to  se- 
lect any  and  exclude  others,  there  is  necessarily  involved  dis- 
cretion, and  the  final  choice  does  in  one  sense  rest  upon  the 
will  of  the  trustee,  but  not  as  that  term  is  used  in  the  statute. 
The  power  conferred  is  the  authority  to  convey  the  estate. 
That  is  imperative.  The  discretion  committed  to  the  trustee 
was  to  select  the  particular  object.  The  choice  depends  on 
the  trustees'  will,  but  the  act  of  choosing  is  imperative,  else 
the  power  could  not  be  executed.  It  is  the  result  alone,  there- 
fore, that  depends  on  the  will  of  the  trustees,  and  not  the  per- 
formance of  the  act  of  selection,  A  power  is  defined  to  be  "  an 
authority  to  do  some  act  ....  which  the  one  granting  or  re- 
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serving  such  power  might  himself  lawfully  perform  ":  1  Rev. 
Stats.,  p.  732,  sec.  74.  Section  58  provides  that  if  the  unauthor- 
ized trust  there  mentioned  directs  the  "  performance  of  any 
act"  which  may  be  lawfully  performed  under  a  power,  it  shall 
be  valid  as  a  power  in  trust. 

Now,  the  acts  authorized  by  the  testator  were  those  of 
selection  and  conveyance.  The  result  of  selection  depended 
on  the  will  of  the  trustees,  whether  they  should  choose  one 
corporation  or  another,  but  the  performance  of  the  act  of 
selection  was  just  as  obligatory  as  the  duty  to  convey.  The 
testator  intended  both  should  be  performed,  and  the  trustees 
could  no  more  refuse  or  neglect  one  than  the  other.  It  follows 
from  the  views  here  expressed  that  the  authority  to  endow  the 
Tilden  Trust,  if  that  should  be  deemed  expedient  by  the  trus- 
tees, was  not  a  separate  power,  distinct  from  the  purpose  to 
devote  the  estate  to  charitable  uses,  but  was  incidental  to  the 
testator's  scheme,  and  involved  therein. 

While  we  may  admit  that  the  testator  expressed  a  preference 
for  a  corporation  that  should  bear  his  name,  he  conferred  no 
right  upon  that  institution.  The  purpose  to  which  the  estate 
should  be  applied  he  determined  and  designated,  but  the  per- 
sons who  should  be  benefited  by  the  will,  and  the  particular 
institution  that  should  administer  the  fund,  was  left  to  the 
selection  of  the  trustees.  The  expression  of  a  preference  con- 
ferred no  right  so  long  as  the  final  choice  was  left  to  the  trus- 
tees. 

It  was  simply  a  suggestion  which  they  might  or  might  not 
adopt,  and  imposed  no  duty  upon  them,  and  in  no  way  limited 
or  fettered  their  action:  Lawrence  v.  Cooke,  104  N.  Y.  632;  2 
Pomeroy's  Eq.  Jur.,  sec.  1016,  note. 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth  article 
of  the  will  does  not  confer  separate  powers  upon  the  trustees, 
and  that  the  so-called  ulterior  provision  cannot  be  eliminated 
from  the  will  without  destroying  the  scheme  that  the  testator 
designed  for  the  disposal  of  his  estate;  that  the  whole  article 
represents  one  entire  and  inseparable  charitable  scheme,  and 
cannot  be  subdivided,  and  the  power  conferred  on  the  trustees 
is  one  of  selection. 

This  power  was,  under  the  statute,  special  and  in  trust. 
Under  the  sections  heretofore  quoted,  such  a  power  is  impera- 
tive, and  imposes  a  duty  on  the  grantee,  the  performance  of 
which  maybe  compelled  in  equity  for  the  benefit  of  the  parties 
interested,  unless  its  execution  or  non-execution  is  made  ex- 
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pressly  to  depend  on  the  will  of  the  grantee,  and  it  does  not 

cease  to  be  imperative  where  the  grantee  has  the  right  to  select 
any  and  exclude  others  of  the  persons  designated  as  the  ob- 
jects of  the  power. 

The  power  conferred  by  the  will,  not  being  made  to  depend 
for  its  execution  on  the  will  of  the  trustees,  was,  therefore, 
imperative,  but  it  is  not  valid  unless  it  can  be  enforced  by  the 
courts  at  the  suit  of  some  beneficiary. 

As  the  selection  of  the  objects  of  the  trust  was  delegated  ab- 
solutely to  the  trustees,  there  is  no  person  or  corporation  who 
could  demand  any  part  of  the  estate,  or  maintain  an  action  to 
compel  the  trustees  to  execute  the  power  in  their  favor.  This 
is  the  fatal  defect  in  the  will.  The  will  of  the  trustees  is  made 
controlling,  and  not  the  will  of  the  testator. 

As  was  said  by  the  learned  presiding  justice  of  the  general 
term:  "The  radical  vice  of  the  entire  provision  seems  to  have 
arisen  from  the  testator's  unwillingness  to  confer  any  enforce- 
able rights  upon  any  qualified  person  or  body." 

Under  the  statute  of  powers,  there  may  be  a  power  of 
selection  and  exclusion  with  regard  to  designated  objects,  and 
the  duty  there  imposed  is  made  imperative  and  enforceable  by 
the  court. 

But  the  statute  presupposes  that  a  power  of  selection  must 
be  so  defined  in  respect  to  the  objects  that  there  are  persons 
who  can  come  into  court  and  say  that  they  are  embraced 
within  the  class,  and  demand  the  enforcement  of  the  power: 
Read  v.  Williams,  125  N.  Y.  569;  21  Am.  St.  Rep.  748. 

The  views  which  Judge  Van  Brunt  expressed  in  that  case 
on  that  point  at  general  term  received  direct  approval  in  this 
court.  He  said:  "  It  is  conceded  that  the  power  contained  in 
the  clause  in  question  comes  under  the  head  of  a  special  power 
in  trust  as  defined  in  the  Revised  Statutes,  but  it  is  said  such 
a  power  is  to  be  distinguished  from  a  trust";  that  the  words 
*'  in  trust "  are  used  for  purposes  of  classification  only.  We 
think,  however,  that  to  render  a  power  in  trust  valid,  the  same 
certainty  as  to  beneficiary  must  exist  as  in  the  case  of  a  trust: 
27  N.  Y.  St.  Rep.  507. 

These  views  find  full  confirmation  in  the  provision  of  the 
statute,  to  the  effect  that  if  the  trustee  dies  leaving  the  power 
unexecuted,  a  court  of  equity  will  decree  its  execution  for  the 
benefit  equally  of  all  persons  designated;  and  if  the  testator 
fails  to  designate  the  person  by  whom  the  power  is  to  be  exe- 
cuted, its  execution  devolves  upon  the  court  (sees.  100,  101 )» 
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thus  providing  a  scheme  which  prevents  the  failure  of  a  tes- 
tator's purpose  when  its  subject  is  certain  and  its  objects 
designated. 

But  in  this  case  execution  of  the  power  could  not  be  decreed 
by  the  court  in  either  of  the  cases  specified  in  the  statute. 

By  an  enforceable  trust  is  meant  one  in  which  some  person 
or  class  of  persons  have  a  right  to  all  or  a  part  of  a  designated 
fund,  and  can  demand  its  conveyance  to  them,  and  in  case 
euch  demand  is  refused,  may  sue  the  trustee  in  a  court  of 
equity  and  compel  compliance  with  the  demand. 

In  this  case  the  testator  devolved  upon  his  executors  the 
duty  of  selecting  the  beneficiary,  and  there  is  no  person  who 
has  the  right  to  enforce  that  duty,  or  demand  any  part  of  the 
estate  in  case  the  executors  refuse  or  neglect  to  act. 

The  power  attempted  to  be  vested  in  the  trustees  cannot  be 
controlled  or  enforced,  and  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  be  regarded  as  creating  a  trust 
or  power  in  trust,  they  are  in  either  case  void. 

The  judgment  should  be  affirmed. 


Bradley,  J.,  expressed  his  dissent  ia  a  lengthy  opinion,  concurred  in  by 
Potter  and  Vann,  JJ.,  in  which,  however,  he  agreed  with  a  majority  of  the 
court  in  the  greater  number  of  the  legal  principles  stated  in  the  prevail- 
ing  opinion.  He  conceded  that  the  doctrine  of  cy-pres  did  not  prevail  in  New 
York;  that  a  trust  depending  upon  the  selection  by  the  trustees  or  executors 
of  the  charitable,  educational,  or  scientific  purposes  to  which  its  funda  should 
be  devoted  was  void;  and  therefore  that  the  general  direction  given  by  the 
testator  as  to  the  disposition  to  be  made  of  his  property  in  the  event  that 
the  Tilden  Trust  should  not  be  incorporated,  or  in  the  event  that  his  trustees 
should  see  proper,  after  its  incorporation,  not  to  convey  to  it  all  or  soma 
portion  of  his  property,  was  void.  But  he  insisted  that  if  the  property  for 
any  cause  should  not  be  conveyed  to  the  trust,  then  that  it  would  vest  in  the 
heirs  of  the  testator  as  though  he  had  died  intestate;  and  he  hence  contended 
that  the  legal  effect  of  the  will  was  to  provide  that  the  trustees  should  pro* 
cure  the  incorporation  of  the  trust  if  they  could  do  so  within  the  lives  men* 
tioned  in  the  will,  and  that  they  should  organize  the  corporation  and  appoint 
its  trustees  and  should  convey  to  it  the  property  in  their  hands,  unless,  for 
some  good  reason,  they  deemed  it  inexpedient  to  do  so.  He  conceded  that  the 
corporation,  even  when  formed  and  duly  organized,  would  not  be  in  a  con- 
dition to  compel  the  execution  of  a  conveyance  by  the  trustees,  but  he  in- 
sisted, nevertheless,  that  the  provision  for  the  Tilden  Trust  must  be  treated 
"as  primary  and  distinct  from  that  for  general  charities";  and  considering 
the  provision  for  that  trust  as  a  primary  one,  he  thought  that  the  fact  that 
the  trustees  might  have  withheld  the  property  from  the  corporation  not  con* 
elusive  of  the  invalidity  of  the  trust  scheme,  for  the  reason  that  "there  may 
be  future  contingencies  provided  for  upon  which  gifts  are  made  to  depend, 
And  beneficiaries  may  not  be  definitely  known  or  ascertained  at  the  time  of 
the  testator's  death.     It  is  sufficient  that  they  are  so  described  as  to  be  ascer* 
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tained  in  the  future  when  the  right  accrues  to  receive  the  gift:  Holmes  v. 
Mead,  52  N.  Y.  332;  Shipman  v.  Rollins,  98  N.  Y.  311.  And'a  deviae  or  be- 
quest may  be  limited  to  a  corporation  not  in  existence  at  the  time  of  tho 
death  of  the  testator,  provided  it  ia  created  within  the  time  allowed  for  the 
vesting  of  future  estates:  Inglis  v.  Sailors'  Snug  Harbour,  3  Pet.  99;  Ould  v. 
Washington  Ho-opital,  95  U.  S.  303;  BurrUl  v.  Boardman,  43  N.  Y.  254;  » 
Am.  Rep.  694;  Shipman  v.  Rollins,  98  N.  Y.  328." 

Though  he  admitted  that  the  trustees  had  a  discretion  to  convey  the  prop- 
erty to  the  corporation  or  not,  the  learned  judge  thought  the  trust  devolved 
upon  them  was  imperative,  and  that  "  while  a  valid  trust  is  imperative,  at- 
tending it  may  be  powers  upon  which  limitations  and  executory  bequests  may 
be  contingent,  and  the  exercise  of  those  powers  may  be  discretionary  ": 
Hawley  v.  James,  5  Paige,  318;  16  Wend.  61,  176;  Mason  v.  Jones,  4  Sand. 
Ch.  623;  13  Barb.  461;  Costabadit  v.  Costabadie,  6  Hare,  410;  Frendi  v.  Dav- 
idson, 3  Madd.  396;  Walker  v.  Walker,  5 'M.Add.  424;  Cole  v.  Wade,  16Ve8.27. 

In  support  of  his  views  that  the  directions  concerning  the  dispositions  of  a 
testator's  property  to  be  made  in  the  event  that  his  trustees  should  not  con- 
Tey  to  the  Tilden  Trust  could  be  disregarded,  and  the  directions  for  the  trust 
carried  out  as  if  they  stood  alone,  and  that  the  discretion  vested  in  the 
trustees  was  not  conclusive  against  the  validity  of  a  trust.  Judge  Bradley 
further  said:  — 

"It  is  very  likely  that  if  the  testator  had  apprehended  the  invalidity  of 
the  ulterior  provision  of  the  thirty-fifth  article  he  would  have  provided  a  dif- 
ferent limitation  in  the  event  there  mentioned.  But  it  cannot  be  assumed 
that  the  primary  provision  for  the  appointment  and  disposition  of  the  resid- 
uary estate  to  the  Tilden  Trust  would  have  been  other  than  that  which  he 
made.  The  efficiency  of  the  power  given  by  this  provision  is  not  dependent 
upon  the  character  of  the  ultimate  limitation,  nor  is  it  less  effectual  than  it 
would  have  been  if  that  had  been  to  a  lawful  object  of  testamentary  gift. 
The  difference  is,  that  in  the  one  case  it  was  within  the  power  of  the  trustees 
to  defeat  the  disposition  by  the  will  of  the  residuary  estate,  and  in  the  other 
they  could  not.  But  in  the  latter  case,  they,  by  the  execution  of  the  discre- 
tionary power,  could  have  rendered  the  ultimate  provision  ineffectual,  and 
for  the  purposes  of  the  disposition  of  the  fund  inoperative.  And  therefore, 
unless  the  contingency  arose  upon  which  the  ultimate  limitation  of  it  was 
dependent,  it  would  not  be  important  for  any  practical  purpose  whether  it 
was  valid  or  not,  and  in  that  event  only  would  an  enforceable  character  of 
the  trust  or  trust  power  be  essential  to  effectuate  the  intent  of  the  testator. 
flis  purpose,  it  must  be  assumed  in  view  of  the  power  given,  would  be  ac- 
eomplished  by  the  disposition  to  the  incorporated  institution  designated  by 
him.  The  creation  of  this  power  in  nature  and  purpose  was  lawful,  and 
through  its  execution  the  gift  to  the  Tilden  Trust  could  legitimately  be 
effected,  although,  in  respect  to  the  appointment  to  that  institution,  it  wa» 
made  dependent  upon  the  will  of  the  executors  and  trustees.  While  it  is 
essential  to  a  trust  as  such  that  it  be  imperative,  and  therefore  enforceable 
by  decree  in  equity  when  the  time  arrives  for  its  execution,  it  is  not  so  of  a 
mere  power,  or  necessarily  so  of  a  trust  power,  although  the  latter  is  impera- 
tive unless  its  execution  or  non-execution  is  made  expressly  to  depend  upon 
the  will  of  the  grantee  or  donee.  The  testator  intended  to  make  the  execu- 
tion of  the  power,  of  appointment  to  the  Tilden  Trust  dependent  upon  the 
will  of  the  trustees,  as  expressly  appears  by  the  provision  creating  it.  The 
contention,  therefore,  that  this  power  of  the  primary  provision  was  invalid, 
because  its  execution  was  not  judicially  enforceable  in  equity  on  behalf  of 
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that  institntion,  does  not,  in  the  view  taken,  seem  to  be  maintained.  The  im- 
perative character  intended  by  the  testator  to  be  made  applicable,  and  in  a 
certain  event  to  be  applied  to  the  disposition  of  the  residuary  estate,  had  re- 
lation  to  the  ultimate  limitation,  which  was  dependent  upon  the  contingency 
that  the  trustees  should  deem  it  inexpedient  to  appoint  to  the  Tilden  Trust 
any  or  only  a  portion  of  such  fund.  And  as  such  limitation  was  invalid  for 
indefiniteness  and  uncertainty  in  its  object,  the  testator  failed  by  it  to  effect- 
nally  make  any  imperative  provision  for  the  disposition  of  the  residuary  estate 
by  means  of  a  trust,  power  in  trust,  or  trust  power  enforceable  as  such,  except 
80  far  as  should  be  necessary  to  make  and  keep  good  the  special  trusts  as 
directed. 

"  And  as  the  will  fnmished  no  snpport  for  an  ultimate  limitation  of  the 
fund  in  the  event  the  trustees  should  have  deemed  the  execution  of  the  power 
of  appointment  to  the  Tilden  Trust  inexpedient,  the  real  property  within  the 
residuary  estate  descended  to  the  heirs  of  the  testator,  subject  to  the  execu- 
tion  of  the  power  of  appointment  and  disposition  to  that  institution,  and  the 
right  of  his  next  of  kin  to  the  administration  in  their  behalf  of  the  personalty 
of  such  estate  was  subject  to  the  execution  of  the  same  power. 

"Now,  by  reference  again  to  the  provisions  of  the  thirty-fifth  article,  it 
may  be  seen,  as  plainly  appears  by  their  terms,  that  the  testator  intended 
that  the  trustees  should  exercise  the  power  conferred  upon  them  to  consum- 
mate the  disposition  of  the  residuary  estate  for  the  declared  purposes  of  the 
trust.  If  they  were  successful  in  their  effort  to  obtain  the  corporate  char- 
ter, it  was  their  duty  to  determine  whether  it  was  satisfactory,  and  in  the 
event  it  was  so,  then,  unless  they  deemed  it  inexpedient  to  apply  any  part  of 
the  fund  to  the  Tilden  Trust,  the  further  duty  was  imposed  upon  them  to 
determine  whether  it  should  take  all  of  it,  and  if  not  all,  to  appoint  the 
amount  of  it  so  to  be  appropriated.  It  is  apparent  that  the  testator  intended 
to  make  the  exercise  of  such  power  a  duty,  and  essentially  so  to  carry  out  his 
declared  purpose.  The  discretion  which  he  evidently  intended  to  give  the 
trustees  related,  not  to  the  execution  of  the  power,  but  only  to  the  manner  of 
its  execution.  In  that  view  (which  seems  well  supported)  may  not  the  limi- 
tation to  the  Tilden  Trust  have  been  lawfully  conditional,  not  only  on  its 
incorporation,  but  as  well  upon  the  manner  such  preliminary  power,  discre* 
tionary  only  in  that  respect,  should  be  executed. 

"  In  Ould  V.  WcusMngton  Hospital,  95  U.  S.  303,  the  estate  for  the  purposes 
of  the  trust  was  devised  to  trustees,  with  a  view  to  the  incorporation,  after 
the  death  of  the  testator,  of  an  institution  to  which  they,  in  that  event,  were 
to  convey  the  estate,  provided  the  corporation  was  approved  by  them;  other- 
wise not.  The  hospital  was  incorporated,  and  conveyance  made  to  it  by  the 
trustees.  The  validity  of  the  trust  was  contested,  and  the  court  held  that 
the  provision  relating  to  a  conveyance  upon  the  creation  of  a  corporation  ap- 
proved by  the  trustees  was  a  conditional  limitation  of  the  estate  vested  in 
them.  In  that  was  involved  the  discretionary  power  of  the  trustees  relating 
to  the  approval  of  the  corporation.  It  is  essential  that  the  object  and  sub- 
ject  of  a  testamentary  dispositional  provision  be  definite,  and  when  so  des- 
ignated, that  they  are  or  may  become  such,  auid  properly  be  ascertained,  a 
limitation  may,  by  the  testator,  be  made  to  depend  upon  a  future  condition 
having  regard  to  the  statute  of  perpetuities,  and  such  condition  may  consist 
of  a  power  resting  in  the  discretion  of  a  trustee  provided  for  and  defined  by 
the  will;  and  when  the  condition  is  fulfilled,  the  limitation  may  be  enforced. 

"The  doctrine  of  the  common  law  on  the  subject  of  powers  of  appointment 
and  selection,  except  so  far  as  it  permitted  the  treatment  of  them  as  illusory. 
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ia  consistent  with  the  statute  relating  to  powers,  which  provides  that  'a 
power  is  an  authority  to  do  some  act  in  relation  to  lands,  or  the  creation  of 
estates  therein,  or  of  charges  thereon,  which  the  owner,  granting  or  reserv* 
ing  such  power,  might  himself  lawfully  perform ':  1  Rev.  Stats.,  p.  732,  sec. 
74.  The  powers  now  under  consideration  are  a  special  power,  and  a  special 
power  in  trust,  which,  as  defined  by  the  statute,  are  those  where  the  persona 
or  class  of  persons  to  whom  the  disposition  of  lands  is  to  be  made  under  the 
power  are  designated:  Sec.  78;  and  '  1.  When  the  disposition  which  it  au- 
thorizes is  limited  to  be  made  to  any  person  or  class  of  persons  other  than 
the  grantee  of  such  power  entitled  to  the  proceeds,  or  any  portion  of  the 
proceeds  or  other  benefit  to  result  from  the  execution  of  the  power;  2.  When 
•ny  person  or  class  of  persons  other  than  the  grantee  is  designated  as  entitled 
to  any  benefit  from  the  disposition  or  charge  authorized  by  the  power ':  Page 
734,  sea  95. 

"The  provisions  of  the  thirty -fifth  article  of  the  will,  in  terms,  in  view  of 
those  of  the  thirty-ninth  article,  created  a  special  power  in  trust;  and  because 
the  testator  intended  that  his  residuary  estate  should  be  disposed  of  as  di- 
rected by  his  will,  for  the  purposes  of  the  trusts  there  mentioned,  the  pro* 
visions  were  apparently  imperative;  such,  at  all  events,  would  have  been 
their  effect  if  the  ulterior  disposition  to  which  the  estate  was  conditionally 
limited  had  been  valid. 

"And  the  statute  provides  that  'every  trust  power,  unless  its  execution  or 
non-ezeoation  is  made  expressly  to  depend  on  the  will  of  the  grantee,  is  im- 
perative and  imposes  a  duty  on  the  grantee,  the  performance  of  which  may 
be  compelled  in  equity,  for  the  benefit  of  the  parties  interested ':  1  Rev.  Stats., 
p.  734,  sec  96.  The  ultimate  limitation  was  by  the  terms  of  the  will  imper- 
ative in  the  event  that  the  trustees  failed  for  any  cause  to  dispose  of  the  fund 
under  the  primary  one,  which  alone  was  made  dependent  upon  their  discre- 
tionary power.  The  Tilden  Trust  could  take  only  through  the  power  in  the 
nature  of  that  of  appointment  vested  in  the  trustees;  and  the  fact  that  the  ex- 
ercise of  that  power  was  discretionary,  and  could  not  be  enforced,  produced  no 
legal  infirmity  in  the  provision  relating  to  that  institution,  its  ability  to  take, 
and  to  the  limitation  to  it  dependent  upon  such  appointment:  Ghatteria  r. 
Young^  6  Madd.  30;  Lancashire  v.  LancaaJiire,  1  De  Gex  &  S.  288;  2  PhilU 
657;  Cole  v.  Wade,  16  Ves.  27;  Perry  on  Trusts,  sec  608;  Hill  on  Trustees, 
490-492. 

"So  far  as  the  statute  relates  to  the  subject  of  the  power  of  appointment, 
it  provides  that  where  under  a  power  a  disposition  is  directed  to  be  mad* 
amongst  several  designated  persons,  without  specification  of  the  share  to  be 
allotted  to  each,  all  of  them  shall  be  entitled  in  equal  proportion:  1  Rev. 
Stats.,  p.  734,  sec.  98.  But  when  the  terms  of  the  power  import  that  the  fund 
is  to  be  distributed  between  them  in  such  manner  or  proportions  as  the  trus- 
tee may  think  proper,  he  may  allot  the  whole  to  any  one  or  more  of  such 
persons  in  exclusion  of  the  other:  Sec.  99.  The  trust  power  in  such  case  does 
not  cease  to  be  imperative:  Sec  97.  And  if  the  trustee  having  such  power 
shall  die  leaving  it  unexecuted,  its  execution  shall  be  decreed  in  equity  for 
the  benefit  equally  of  all  the  persons  so  designated:  Sec  100.  These  provis- 
ions of  the  statute  are  in  that  respect  substantially  declaratory  of  the  com- 
mon law:  Swifl  V.  Oregson,  1  Term  Rep.  432.  It  was  there,  as  it  is  by  our 
statute,  a  trust  power.  And  it  is  not  important  for  the  purposes  of  the  ques- 
tion whether  the  designated  persons  are  vested  with  the  fund  subject  to  the 
execution  of  the  power,  or  take  by  reason  of  the  power  given.  In  the  ona 
«ase  there  is  a  gift  expressed,  and  in  the  other  implied,  which  will  be  exe- 
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ent«d  by  decree  of  the  court  in  default  of  execution  of  the  power  by  the  donee 
of  it:  1  Perry  on  Trusts,  sec.  250;  Walsh  v.  WalUnger,  2  Russ.  &  M.  78;  Lees 
V.  WhUeUy,  L.  R.  2  Eq.  143. 

"No  such  implication  arises  where  there  is  a  limitation  over  of  the  estate 
or  fund  to  other  objects  in  default  of  the  execution  of  the  power  by  the  donee; 
and  in  that  case  the  objects  of  the  power  take  nothing  as  their  beneficial  in- 
terest, or  the  limitation  to  them  is  wholly  dependent  upon  the  execution  of 
the  power  by  him:  Davidson  v.  Proctor,  19  L.  J.,  N.  S.,  Ch.  395;  14  Jur.  31; 
Pearce  v.  Vincent,  2  Mylne  &  K.  800;  2  Ring.  N.  O.  328;  2  Keen,  230;  Gold- 
ring  V.  Inwood,  8  Giflf.  139.  And  although  the  power  of  appointment  and 
selection  rests  in  the  discretion  of  the  trustee,  it  is  valid,  and  may  be  efifectu- 
ally  executed  by  him:  2  Perry  on  Trusts,  sec.  508;  Brown  v.  Higgs,  8  Ves. 
561. 

*'  In  the  present  case  the  provision  relating  to  the  Tilden  Trust  conferred 
upon  the  trustees  a  power  of  appointment  and  disposition  to  a  definite  object, 
with  a  limitation  over  on  default  of  such  appointment;  and  so  far  as  by  the 
terms  of  such  provision  the  execution  of  the  power  was  left  to  the  judgment 
or  discretion  of  the  trustees,  it  was  expressly  made  to  depend  on  their  will 
within  the  meaning  of  the  statute.  And  as  before  remarked,  the  apparent 
purpose  and  effect  of  this  provision  was  not  qualified  or  defeated  by  the  fact 
that  the  ultimate  limitation  was  to  objects  so  indefinite  as  to  render  it  in- 
effectual.  In  practical  efifect  it  was  the  same  as  if  the  fund  had  been  limited 
over  to  the  heirs  and  next  of  kin  of  the  testator,  as  they  necessarily  would 
take  in  default  of  the  execution  of  the  power. 

"  In  Power  v.  Oaasidy,  79  N.  Y.  602,  35  Am.  Rep.  550,  the  fund  was  be- 
queathed to  the  executors,  with  power  of  appointment  and  selection  among  a 
designated  class  of  beneficiaries.  While  the  manner  of  executing  it  was  dis- 
cretionary, the  trust  or  trust  power  was  imperative,  and  on  default  of  the 
executors  to  execute  it,  the  power  would  survive  them,  and  the  designated 
objects  would  then  and  ultimately  be  entitled  to  share  equally  in  the  fund, 
and  it  would  be  enforced  accordingly.  But  as  to  those  beneficiaries  it  would 
not,  in  that  sense  and  for  that  purpose,  have  been  imperative  if  there  had  been 
a  limitation  over  to  other  objects  on  such  default,  although  as  to  the  latter  it 
would  have  retained  its  imperative  character.  Yet  the  power  thus  given  of 
appointment  would  have  been  valid,  and  may  have  been  effectually  executed. 

*'  It  is  essential  to  the  constitution  of  a  valid  trust  or  special  power  in  trust, 
by  a  testator,  that  the  objects  be  so  designated  or  described  that  they  may  be 
definitely  known  or  ascertained  from  the  provisions  of  his  will.  And  it  was 
the  failure  of  the  testators  to  so  designate  or  define  the  objects  of  the  at- 
tempted trusts  which  came  to  the  attention  of  the  court,  and  were  for  that 
reason  held  invalid,  in  Prichard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Rep.  9; 
Holland  y.  Alcock,  108  N.  Y.  312;  2  Am.  St.  Rep.  420;  Read  v.  Williams,  125 
N.  Y.  560;  21  Am.  St.  Rep.  748.  In  those  cases  the  trust  power  sought  to 
be  given  was  that  of  appointment  and  selection  without  limitation  over. 
The  infirmity  which  rendered  invalid  the  provisions  of  the  wills  in  question 
in  those  cases  was,  that  no  beneficiary  was  designated  or  pointed  out  by  or 
ascertainable  from  the  will  having  any  interest  in  the  execution  of  the  power, 
or  who  could  assert  in  court  any  claim  founded  upon  the  trust.  Those  pro- 
Tisions  of  the  wills  were  therefore  held  invalid  for  indefiniteness  of  the  classea 
of  objects  of  the  trusts  sought  to  be  created.  And  in  this  respect  they 
were  distinguished  from  Power  v.  Cassidy,  79  N.  Y.  602;  35  Am.  Rep.  550. 
The  present  case  is  distinguishable  from  them  in  like  manner,  and  further, 
that  the  power  given  by  the  primary  provision  in  question  was  not  that  of 
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appointment  and  selection  among  members  of  a  class,  bat  was  of  appointment 
and  disposition  to  a  definitely  designated  beneficiary.  It  is  also  essential 
that  the  subject  of  the  power  be  designated  and  certain,  or  that  the  means  be 
provided  by  the  will  to  render  it  properly  ascertainable  or  certain.  The  pro- 
vision of  the  power  in  that  respect  is  for  the  application  to  the  Tilden  Trust 
of  the  residue  of  the  estate,  or  so  much  of  it  aa  the  trustees  should  deem  ex- 
pedient. The  cases  before  cited,  recognizing  as  afifectual  discretionary  power 
given  to  trustees  to  regulate,  control,  or  determine  the  amount  which  cer« 
tain  beneficiaries  should  receive  of  specific  funds,  to  be  exercised  in  reference 
to  circumstances  which  the  donors  of  the  power  had  ia  view,  have  some  bear- 
ing  apon  this  question.  Those  are  the  Hawley,  Mason,  Costabadie,  French, 
Walker,  and  Cole  cases,  supra. 

"  The  residuary  estate  was  a  definite  fund,  and  unless  the  trustees  deter, 
mined  that  it  was  inexpedient  to  endow  the  Tilden  Trust,  they  were  at  liberty 
to  apply  to  it  the  entire  fund,  but  whether  expedient  to  so  apply  all  or  less 
than  the  whole  of  it  was  a  matter  of  judgment  of  the  trustees,  to  be  founded 
upon  the  amount  of  the  residue  in  reference  to  the  sum  suitably  available  for 
the  purpose  of  the  institution,  and  that  was  the  amount  the  testator  author- 
ized  the  trustees  to  appoint  to  the  institution.  This  was  the  means  provided 
by  the  will  to  make  certain  that  which  until  such  action  by  the  trustees  was 
oacertain. 

"In  Peek  v.  Hahey,  2  P.  Wms.  387,  it  was  held  that  a  bequest  by  the  tes- 
tatrix of  some  of  her  best  Knen  to  A  was  void  for  uncertainty,  but  that  a 
bequest  of  such  of  her  best  linen  as  the  executor  should  think  fit,  or  as  the 
legatee  should  choose,  would  have  been  good. 

"  In  Kennedy  v.  Kennedy,  10  Hare,  438,  the  testator  gave  all  his  household 
furniture,  etc.,  to  trustees,  and  directed  that  all  his  household  property  be 
sold  by  them,  except  such  articles  as  his  wife  should  desire  to  retain,  and  which 
he  authorized  her  to  appropriate  to  her  own  use.  Held,  that  the  power  of 
selection  was  eflfectually  given  to  the  wife.  And  Arthur  v.  Mackinnon,  L.  R. 
11  Ch.  Div.  385,  is  to  the  same  effect.  It  has  been  seen  by  reference  to  the 
statute  that  the  power  of  appropriation  of  a  fund  among  the  members  of  a 
class  may  be  created,  and  the  donee  of  the  power  be  authorized  in  his  discretion 
to  appropriate  it  in  such  proportions  as  he  may  please.  This  was  so  at  com- 
mon law.  When  the  fund  is  definitely  designated,  it  would  seem  that  power 
may  be  conferred  upon  the  donee  of  the  power  to  determine  what  portion  of 
it  may  be  appointed  to  a  definite  beneficiary  designated  by  the  donor. 

"Our  attention  has  been  called  to  no  authority  to  the  contrary  of  that 
proposition  in  its  application  to  the  present  case.  The  Prichard,  Holland,  and 
Read  cases  do  not  have  any  necessary  application  to  the  question.  The  rea- 
soning there  was  had  in  reference  to  their  contexts,  to  which  it  was  very  apt. 
And  the  relief  of  the  provision  relating  to  the  Tilden  Trust,  from  the  alterna- 
tive ulterior  provision  which  embraces  only  indefinite  objects,  denies  to  those 
cases  any  practical  application  to  the  questions  presented  in  the  case  at  bar. 

"While  the  statute  abolished  powers  as  they  before  then  existed  (1  Rev. 
Stats.,  p.  732,  sec.  73),  it,  as  said  by  Judge  Andrews  in  Read  v.  WilUama, 
125  N.  Y.  560,  21  Am.  St.  Rep.  748,  '  does  not  define  all  the  purposes  for 
which  a  power  over  property  may  be  created.*  This  appears  by  section 
74,  before  referred  to,  and  by  the  revisers'  notes  (3  Rev.  Stats.,  2d  ed., 
590),  as  to  powers  other  than  those  which  are  designated  as  beneficial. 
They,  except  as  there  enumerated,  were  abrogated  by  the  statute:  1  Rev. 
Stats.,  p.  733,  sec.  92.  Treating  that  in  question  as  a  trust  power,  those  con- 
siderations of  the  statute  may  not  be  essentially  important  here.  It  must 
Am.  St.  Rkp.,  Vou  XXVIL  -  33 
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be  asstimed  that  the  testator,  through  powers  conferred  on  his  trustees  by 
the  thirty-fifth  article,  intended  to  dispose  of  his  entire  residuary  estate,  and 
therefore  its  ultimate  dispositional  provision  (in  view  of  article  39)  waa 
intended,  as  by  its  terma  it  purported,  to  be  imperative,  but  that  character 
was  not  unconditionally  applicable  to  the  power  of  appointment  and  disposi- 
tion  in  the  primary  provision  relating  to  the  Tilden  Trust.  It  had  relation 
to  the  limitation  over  to  the  objects  of  the  ulterior  provision,  and  in  conse- 
quence of  the  invalidity  of  the  latter,  his  intention,  if  the  trustees  had  failed 
to  appoint  the  Tilden  Trust  as  the  beneficiary,  would  have  been  disappointed. 
The  purpose  of  the  appointment  and  disposition  to  that  institution  is  appar- 
ently legal,  and  at  common  law  may  have  lawfully  been  accomplished  through 
the  execution  of  a  power  in  the  manner  the  testator  sought  by  his  will  to  do 
it.  It  also  fairly  comes  within  the  purposes  for  which  a  power,  as  defined  by 
the  statute,  may  be  employed:  Sec.  74.  At  common  law  a  trust  may  have 
been  attended  with  a  discretionary  power,  upon  the  non-execution  of  which 
the  enforceable  character  of  its  ultimate  limitation  might  be  dependent.  This 
relation  of  powers,  to  which  trusts  may  have  been  subjected,  was  preserved 
and  provided  for  by  the  statute.  And  while  a  tru£t  power  is  in  its  nature 
imperative,  that  character  of  it,  in  the  sense  of  being  enforceable,  may,  when 
its  execution  or  non-execution  is  made  expressly  to  depend  upon  the  will  of 
the  donee,  be  suspended  by  and  during  the  existence  of  such  discretionary 
power  or  determined  by  its  execution.  In  the  present  case  there  was  involved 
in  the  provision  for  the  Tilden  Trust  a  power  in  its  terms  discretionary,  and 
so  far  as  it  was  so,  its  execution  or  non-execution  was  made  expressly  to  de- 
pend on  the  will  of  the  trustees,  and  the  purpose  being  lawful,  it  was  valid, 
unless  in  contravention  of  the  statute  against  perpetuities.  It  is  urged  that 
the  limitation  provided  for  by  the  thirty-fifth  article  of  the  will  would  permit 
the  unlawful  suspension  of  the  absolute  power  of  alienation  of  the  realty  and 
of  the  absolute  ownership  of  the  personal  property  constituting  the  residuary 
estate  of  the  testator:  1  Rev.  Stats.,  p.  723,  sec.  15;  p.  773,  sec.  1.  This 
would  be  so,  and  its  effect  the  invalidity  of  the  limitation,  if  such  suspension 
would  not,  by  the  terms  of  the  will,  necessarily  terminate  within  a  period 
not  longer  than  the  continuance  of  the  life  of  the  survivor  of  the  two  persons 
there  designated:  ScheUler  v.  Smith,  41  N.  Y.  328.  But  the  thirty-fifth 
article  must  be  construed  in  connection  with  the  thirty-ninth  article,  and  by 
the  latter  the  testator  directed  that  the  executors  and  trustees  "  possess,  hold, 
manage,  and  take  care  "  of  the  residuary  estate  during  a  period  not  exceeding 
such  two  lives.  This,  in  view  of  the  further  direction  that  they  apply  such 
estate  to  the  objects  and  purposes  mentioned  in  the  will,  which  was  impera- 
tive, is  not  consistent  with  the  suspension  of  the  absolute  power  of  alienation 
of  the  real  estate,  and  of  the  absolute  ownership  of  the  personal  property 
beyond  that  period.  It  therefore  seems  that  the  future  estates  sought  to 
be  created  by  the  testator  were  so  limited  that  by  the  terms  of  those  pro- 
visions they  would  necessarily  and  beyond  any  contingency  have  terminated 
within  the  period  prescribed  for  that  purpose  by  the  statute,  and  in  that  re« 
spect  they  may  be  upheld. 

"  These  views  lead  to  the  conclusion  that  the  provisions  of  the  will  relating 
to  the  Tilden  Trust,  and  the  powers  for  their  execution  given  to  the  execu- 
tors and  trustees,  were  valid,  and  as  the  consequence,  the  main  purpose  of 
the  action  must  fail. 

"Since  the  commencement  of  the  action,  and  upon  the  application  of  the 
executors  and  trustees,  a  Tilden  Trust  has  been  incorporated  in  form  and 
manner  satisfactory  to  them,  and  organized.     They  determined  to  endow  it 
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with  the  entire  residuary  estate,  and  made  to  the  institntion  conveyance  and 
transfer  accordingly,  subject  to  provisions  contingently  made  in  the  will  by 
the  testator  in  behalf  of  special  trusts  by  him  created  and  as  there  directed. 
"  It  is  insisted  that  the  act  of  incorporation  is  not  such  as  was  intended  by 
the  testator,  in  that  it  was  not  given  the  corporate  capacity  designed  by  hinu 
By  the  will  he  requested  them  to  obtain  '  an  act  of  incorporation  of  an  insti- 
tution to  be  known  as  the  Tilden  Trust,  with  capacity  to  establish  and  main< 
tain  a  free  library  and  reading-room  in  the  city  of  New  York,  and  to  promote 
such  scientific  and  educational  objects  as  my  said  executors  and  trustees  may 
more  particularly  designate.  Such  corporation  shall  have  not  less  than  five 
trustees,  with  power  to  fill  vacancies  in  their  number,  and  in  case  said  insti- 
tution  be  incorporated,  ....  I  hereby  authorize  my  said  executors  and 
trustees  to  organize  the  said  corporation,  designate  the  first  trustees  thereof,* 
etc.  In  the  preamble  of  the  act  of  incorporation  it  is  stated  that  the  '  exec* 
utors  and  trustees  deem  it  inexpedient  to  designate  any  purposes  of  the  cor« 
poration  ....  other  than  the  establishment  and  maintenance  of  a  free 
library  and  reading-room  in  the  city  of  New  York,  in  accordance  with  the 
purpose  and  intention  of  the  said  testator,*  and  such  was  the  capacity  given 
by  the  act  to  the  corporation.  The'first  section  provided  that  the  three  per- 
sons (naming  them)  who  were  the  executors  and  trustees,  and  such  other 
persons  as  they  should  associate  with  themselves  and  their  successors,  were 
created  a  body  corporate,  under  the  name  and  title  of  the  Tilden  Trust;  and 
by  the  second  section  it  was  provided  that  those  three  persons  should  be  per- 
manent trustees  of  such  corporation,  and  that  they  designate  and  appoint 
other  trustees,  so  that  the  number  should  not  be  less  than  five. 

"The  testator  seems  to  have  had  in  view  only  one  definite  purpose  of  the 
corporation.  That  he  expressed.  Beyond  the  establishment  and  mainte- 
nance a  free  library  and  reading-room,  he  contemplated  that  the  promotion  of 
■ome  further  scientific  and  educational  objects  might  suitably  and  properly 
be  added  and  sustained.  He  therefore  provided  that  the  corporate  capacity 
be  adapted  to  such  objects  in  that  respect  as  the  executors  and  trustees  should 
designate.  This,  however,  would  be  dependent  upon  circumstances  to  be 
determined  by  them,  and  he  left  it  to  their  discretion.  He  evidently  did  not 
intend  that  the  corporation,  for  the  purpose  by  him  definitely  appointed, 
Bhould  be  frustrated  by  the  failure  of  the  executors  and  trustees  to  exercise 
their  discretion  in  such  manner  as  to  give  occasion  to  amplify  the  corporate 
capacity  of  the  institution.  The  question  whether,  after  the  creation  of  the 
corporation  for  the  free  library  and  reading-room,  the  executors  and  trustees 
may,  by  the  designation  of  such  further  objects,  authorize  the  enlargement  of 
its  capacity  accordingly,  does  not  now  arise  and  is  not  considered. 

"  We  think  the  incorporation  was  not  invalidated  by  the  manner  the  capa- 
city of  the  institution  was  defined  in  the  act. 

*•  When  the  plaintifif  commenced  this  action,  it  may  have  had  support  in 
the  invajidity  of  the  ulterior  provision  of  the  thirty-fifth  article  of  the  will  to 
prevent  the  application  of  any  portion  of  the  estate  to  the  indefinite  objects 
and  purposes  there  mentioned.  But  as  the  executors  and  trustees  afterwards 
made  a  determination  which  would  prevent  the  application  of  any  part  of  the 
fund  to  those  objects  and  purposes,  no  relief  in  that  respect  is  now  essential, 
and  the  only  purpose  for  which  further  consideration  need  be  given  to  that 
subject  has  relation  to  the  question  of  costs,  which  we  think  should,  on  behalf 
of  the  several  parties,  be  chargeable  to  the  estate  of  the  testator. 

*'  The  jadgments  of  the  court  below  should  therefore  be  reversed,  and  tha 
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complaint  dismissed,  with  costs  in  that  and  this  conrt  to  all  the  parties,  appeU 
lants  and  respondents,  payable  ont  of  the  estate. " 

Trusts  —  Bknefioiaet  not  Designated.  —  To  create  a  valid  tmst,  a  de- 
fined beneficiary  is  essential,  except  in  cases  of  certain  "charitable"  trusts: 
Holland  v.  Akock,  108  N.  Y.  312;  2  Am.  St.  Rep,  420,  and  note.  A  devise 
of  the  residue  of  the  testator's  property  to  such  charitable  institution,  and  in 
such  proportions  as  his  executors  shall  choose  and  designate,  is  void,  because 
it  substitutes  for  the  will  of  the  testator  the  will  and  discretion  of  the  donees 
of  the  power;  nor  will  their  designation  of  certain  beneficiaries  render  it 
valid:  Read  v.  WilMaTns,  125  N.  Y.  560;  21  Am.  St.  Rep.  748,  and  extended 
note  755. 

Tbusts  —  Ot-prbs  —  Validity  Of  Doctrine  in  New  York. —The  doc- 
trine of  cy-prea  and  the  English  law  of  charitable  uses  do  not  prevail  in  New 
York:  Holland  v.  Alcoek,  108  N.  Y.  312;  2  Am.  St.  Rep.  420;  Beekmasi  v. 
Bmmr,  23  N.  Y.  298;  80  Am.  Dec.  269,  and  note. 

Gift  by  Will  to  Non- existing  CJorporation — Validity  of. — A  gift 
by  will  to  a  supposititious  and  non-existing  corporation  by  name  is  not  a 
public  charity,  and  cannot  be  claimed  by  another  unincorporated  institution 
of  a  similar  nature  and  nearly  similar  name,  under  the  doctrine  of  cy-pres. 
This  IB  true  even  though  the  donee  was  in  existence  at  the  date  of  the  will, 
bat  ceased  to  exist  before  the  testator's  death:  Stratum  v.  Physio-Medical 
College,  149  Mass.  505;  14  Am.  St.  Rep.  442,  and  note. 

Dbyisb  itpon  Trusts,  Some  of  Which  are  Valid  and  Others  Invalid. 
—  Where  there  is  a  devise  of  property  in  trust,  and  some  of  the  trusts  are 
valid  and  others  are  not,  the  property  vests  in  the  trustees,  to  be  applied  to 
the  valid  trusts  only:  Qreem  v.  Oreent,  125  N.  Y.  506;  21  Am.  St.  Rep.  743. 

Wills  —  CSonstruotion  of— Testator's  Intent. — In  the  interpretation 
of  wills,  the  intention  of  the  testator,  if  discoverable  from  his  will,  and  lawful, 
is  to  be  effected:  Grune  v.  Greene,  125  N.  Y.  506;  21  Am.  St.  Rep.  743,  and 
note;  Nichols  v.  Bosioell,  103  Mo.  151;  Estate  ofCaskman,  134  HI.  88;  McCul- 
loeh  V.  Valentine,  24  Neb.  215.  Where  the  language  of  a  will  is  unambiguous, 
no  intention  of  the  testator  is  to  be  sought  after  but  the  one  expressed: 
Oreenough  v.  Com,  64  N.  H.  326. 

Wills  —  How  Construed.  —  In  construing  a  will,  the  construction  should 
follow  the  intent  collected  from  the  whole  will;  and  the  general  rales  of  con- 
struction mast  give  way,  where,  in  the  consideration  of  the  scheme  of  the 
will  or  of  special  provisions,  their  application  in  a  particular  case  would  de- 
feat the  intention:  Goebel  v.  Wolf,  113  N.  Y.  405;  10  Am.  St.  Rep.  464,  and 
note;  Taubenhan  v.  Dunz,  125  111.  524.  The  intention  of  the  testator  must 
be  gathered  from  all  the  parts  of  the  will  taken  together:  Nichols  v.  Boswell, 
103  Mo.  151;  H<ywze  v.  Barber,  29  S.  0.  466;  Wiggin  v.  Perldna,  64  N.  H.  36; 
KUgore  r.  Kilgore,  127  Ind.  276.  No  clause  of  a  will  should  be  disregarded, 
but  each  mast  be  considered  in  ooimeotioa  with  the  other  provisions:  EttaU 
<tfCas&ma%  134  IlL  88l 
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DlYOBOB.  —  Dbsbrttoit  is  the  Toluntary  separation  of  one  sponse  from  atw 
other  without  jnsfcifioation,  and  with  an  intention  of  not  retarning. 

DivoHcnL  — Dbsbrtion  bt  a  Wifb,  Caused  bt  hkb  Husband  PROHiBinira 
her  from  teeing  or  communicating  with  her  mother,  and  his  informing 
her  that  she  could  not  go  with  him  if  she  wanted  to  see  or  communicate 
with  her  mother,  does  not  constitute  any  cause  for  divorce. 

DlYOSOS  Entered  in  Another  State  against  a  wife,  who,  at  her  marriage 
and  ever  afterwards,  resided  in  this  state,  and  who  never  appeared  in 
the  suit,  is  roid  as  against  her  in  this  state,  though  she  was  personally 
laryed  with  process,  bat  outside  of  the  territorial  jurisdiction  of  the  court 
granting  the  divorce. 

Action  by  a  wife  against  her  husband  for  divorce,  on  the 
ground  that  the  defendant  had  abandoned  her  in  August, 
1882,  and  refused  to  permit  her  to  return  to  him.  The  defend- 
ant alleged  that  the  plaintiff  abandoned  him  in  1880,  and  that 
he  had  been  divorced  from  her  by  a  judgment  of  a  court  of  gen- 
eral jurisdiction  in  the  state  of  Minnesota  in  January,  1884. 
Plaintiff  and  defendant  were  married  in  New  York  in  1879, 
and  lived  together  as  husband  and  wife  until  April,  1880, 
when  the  defendant,  during  preparations  for  removing  from 
the  house  in  which  they  had  been  residing,  told  plaintiff  that 
if  she  went  with  him  she  must  not  see  nor  communicate  with 
her  mother.  In  August,  1882,  defendant  removed  to  Minne- 
sota, and  afterwards,  in  that  state,  sued  plaintiff  for  a  divorce. 
The  summons  in  that  suit  was  personally  served  on  plaintiff 
in  Pennsylvania  while  she  was  temporarily  visiting  in  that 
state.  The  judgment  in  the  Minnesota  suit  was  excluded 
from  evidence.  The  court  found  that  the  defendant  had 
abandoned  plaintiff  in  August,  1882,  as  alleged  in  her  com- 
plaint, and  therefore  entered  judgment  in  her  favor. 

Frank  H.  Piatt,  for  the  appellant. 

Austen  O,  Fox,  for  the  respondent. 

Brown,  J.  The  chief  ground  upon  which  the  appellant 
asks  a  reversal  of  the  judgment  in  this  action  is,  that  the 
court  erred  in  refusing  to  find  as  a  conclusion  of  law  that  the 
plaintiff  had  abandoned  him  two  years  prior  to  his  leaving 
this  state  and  taking  up  his  residence  in  Minnesota. 

The  evidence  is  substantially  undisputed  that  the  defend- 
ant refused  to  permit  the  plaintiff  to  live  with  him,  unless  she 
absolutely  gave  up  all  intercourse  with  her  mother. 
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The  parties  were  married  in  June,  1879,  and  lived  together 
in  a  house  in  Fifty-ninth  Street  in  New  York,  until  the  latter 
part  of  April,  1880,  when  the  lease  thereof  expired.  When 
preparing  to  remove  from  this  house,  the  defendant's  command 
to  his  wife  was:  "  When  you  leave  this  house  you  are  not  to 

see  your  mother You  shall  not  go  where  she  is;  you 

will  have  no  communication  with  her;  you  shall  not  write  to 
her,  —  have  no  communication  with  her  whatever.  If  you 
want  to  see  your  mother  you  cannot  go  with  me." 

The  condition  thus  imposed  upon  the  plaintiff  was  never 
withdrawn,  and  under  it  she  refused  to  live  with  the  defendant 

The  cause  for  this  disagreement  is  not  disclosed  in  the 
record,  but  the  evidence  amply  justified  the  conclusion  that 
the  plaintiff  was  always  willing  to  live  with  the  defendant  if  » 
he  would  permit  her  occasionally  to  visit  her  mother,  and 
before  he  left  the  state  she  offered,  unconditionally  and  in  good 
faith,  to  return  to  him,  and  this  he  refused  to  permit  her  to 
do,  but  left  New  York  and  took  up  his  residence  in  Minnesota, 
where  he  procured  a  decree  of  divorce  against  her. 

Under  these  circumstances,  it  is  clear  that  the  defendant 
never  had  a  cause  of  action  in  this  state  against  the  plaintiff 
for  desertion.  That  term,  as  used  in  the  law  of  divorce,  con- 
templates a  voluntary  separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of  not  returning. 

It  could  not  be  said  in  this  case  that  the  plaintiff's  act  in 
leaving  her  husband  was  voluntary.  It  was  coerced  by  a 
harsh  and  unnatural  condition,  and  she  was  at  no  time  unwill- 
ing to  return  and  live  with  him  as  his  wife  if  that  condition 
was  withdrawn. 

The  evidence  discloses  nothing  more  than  a  temporary 
separation  of  the  parties  because  of  a  disagreement.  There 
was  no  desertion  by  either  party,  and  neither,  up  to  the  time 
of  the  husband's  refusal  to  receive  the  plaintiff,  in  the  summer 
of  1882,  had  a  cause  of  action  against  the  other. 

But  upon  the  plaintiff's  offer  to  return  unconditionally,  the 
defendant  was  without  legal  excuse  in  refusing  to  receive  her. 
It  is  also  claimed  that  it  was  error  to  refuse  to  admit  in  evi- 
dence the  record  of  the  Minnesota  decree,  and  upon  this  point 
it  is  claimed  that  the  rule  heretofore  prevailing  in  this  state 
with  reference  to  judgments  of  divorce  rendered  in  other  states 
against  residents  of  this  state,  where  there  was  no  personal 
service  of  process  within  the  state  rendering  the  decree,  and 
no  personal  appearance  by  the  defendant  in  the  action,  has 
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been  changed  by  recent  decisions  of  the  supreme  court  of  the 
United  States. 

In  support  of  this  claim,  we  are  referred  by  the  appellant  to 
Maynard  v.  Hill^  125  U.  S.  190,  and  Cheely  v.  Clayton,  110 
U.  S.  701. 

The  latter  case  turned  upon  the  construction  of  the  statutes 
of  the  territory  of  Colorado  relating  to  the  service  of  a  sum- 
mons upon  a  non-resident,  and  following  tlie  decision  of  the 
highest  court  of  the  territory,  the  supreme  court  held  the  ser- 
vice in  the  case  before  it  defective,  and  the  decree  void. 

Maynard  v.  Hill,  125  U.  S.  190,  was  an  action  in  equity  to 
charge  the  defendants  as  trustees  of  certain  lands  in  Washing- 
ton Territory,  and  to  compel  a  conveyance  thereof  to  the 
plaintifTs. 

The  case  involved  the  legality  of  a  legislative  divorce  granted 
by  the  legislature  of  the  territory  of  Oregon,  but  the  consider- 
ation of  this  question  was,  by  the  facts  of  the  case,  confined 
wholly  to  the  territory  within  which  the  decree  was  granted. 
Neither  case  questioned  the  rule  prevailing  in  this  state,  and 
the  decree  in  Maynard  v.  Hill,  125  U.  S.  190,  goes  no  further 
than  that  a  divorce  granted  without  service  upon  or  personal 
appearance  of  the  defendant  establishes  the  status  of  the 
parties  to  it  within  the  state  in  which  it  was  rendered.  It 
does  not  overrule  the  decisions  of  this  state,  but  it  is  in  har- 
mony with  them,  as  it  has  never  been  denied  by  our  courts 
that  a  state  may  adjudge  the  status  of  its  citizens  towards  a 
non-resident,  and  that,  so  long  as  the  operation  of  the  judgment 
is  kept  within  its  own  confines,  other  states  must  acquiesce: 
People  V.  Baker,  76  N.  Y.  78-84;  32  Am.  Rep.  274. 

This  subject  had  very  full  and  careful  consideration  in  the 
case  cited,  which  was  an  extreme  one,  and  until  it  is  squarely 
overruled  by  a  court  of  ultimate  authority,  must  and  will  be 
regarded  as  settling  the  law  in  this  state:  O^Dea  v.  O^Dea,  101 
N.  Y.  23;  Jones  v.  Jones,  108  N.  Y.  415-424;  2  Am.  St.  Rep. 
447;  De  Meli  v.  De  Meli,  120  N.  Y.  485-495;  17  Am.  St.  Rep. 
652. 

It  is  also  claimed  by  the  defendant  that  the  Minnesota  de- 
cree should  have  been  admitted  in  evidence  for  the  purpose  of 
limiting  the  effect  of  the  judgment  in  this  state. 

This  argument  is  based  upon  the  anticipation  that  the 
plaintiff  may  seek  to  enforce  the  judgment  for  alimony  in  the 
jurisdiction  where  the  defendant  resides,  and  upon  the  fact 
that  the  plaintiff  had  actual  notice  of  the  pendency  of  tiia 
Minnesota  action. 
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The  argument  is  fully  answered  in  the  case  of  0*Dea  v. 
O'Dea,  101  N.  Y.  23,  and  Jones  v.  Jones,  108  N.  Y.  415-424;  2 
Am.  St  Rep.  447. 

In  the  former  case  it  appeared  that  the  process  of  the  Ohio 
court  was  actually  delivered  to  the  defendant,  and  she  had 
notice  of  and  was  personally  present  at  the  taking  of  deposi- 
tions on  the  part  of  the  plaintiff  in  Toronto.  This  court  held, 
however,  that  the  Ohio  court  acquired  no  jurisdiction  over  her 
person,  and  that  the  decree  was  void. 

In  Jones  v.  Jones,  108  N.  Y.  415-424,  2  Am.  St.  Rep.  447,  a 
decree  of  divorce  granted  in  Texas,  where  service  was  made 
out  of  the  state,  was  held  valid,  on  the  sole  ground  that  defend- 
ant appeared  in  the  action  and  submitted  herself  to  the  juris- 
diction of  the  court;  but  it  was  said  in  that  case  that  "  the 
marriage  relation  is  not  a  res  within  the  state  of  the  party  in- 
voking the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  author- 
ize the  court  to  bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service  or  actual  notice  of  the  pro- 
ceeding given  without  the  jurisdiction  of  the  court  where  the 
proceeding  is  pending." 

The  decree  granted  in  Minnesota,  being  void,  was  properly 
excluded.  It  could  not  be  considered  as  having  any  eflfect 
upon  the  status  of  the  plaintiflf. 

Being  the  wife  of  the  defendant  within  this  state,  she  must 
be  considered  as  legally  entitled  to  all  the  rights  flowing  from 
that  relation  under  the  constitution  and  laws  of  the  state  and 
of  the  United  States,  and  if  the  result  be  to  compel  defendant 
in  the  jurisdiction  where  he  now  resides  to  comply  with  our 
decree,  that  is  a  right  to  which  she  is  entitled  under  the  con- 
stitution of  the  United  States,  and  the  courts  of  this  state  have 
no  power  to  deny  it  to  her. 

The  judgment  should  be  affirmed. 

Mabriaqb  and  Divorce  —  Desertion  —  What  is. — Desertion  does  not 
signify  merely  a  refusal  of  matrimonial  intercourse,  but  it  imports  a  cessation 
of  cohabitation,  a  refusal  to  live  together,  which  involves  an  abnegation  of  all 
the  duties  resulting  from  the  marriage  contract:  Southwick  v.  Southwick,  97 
Mass.  327;  93  Am.  Dec.  95,  and  note.  Separation  and  intention  to  abandoa 
must  concur  to  constitute  a  ground  for  divorce:  Pinkard  v.  Pinkard,  14  Tex. 
366;  65  Am.  Deo.  129,  and  note;  note  to  Mc  Vickar  v.  Mc  Vickar,  19  Am.  St 
Rep.  433.  Desertion  is  not  of  itself  a  ground  of  divorce  until  it  continues 
for  the  full  period  fixed  by  law:  Neming  v.  Newing,  45  N.  J.  Eq.  449. 

Marriage  and  Divorce — Jurisdiction  of  Courts  to  Enter  Divorces 
AGAINST  NoN -RESIDENT  DEFENDANTS:  See  uote  to  Rigiiey  V.  Rigney,  24  Am. 
St  Rep.  468. 
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Lawyer  v,  Fritohbe. 

(180  New  YOBK,  289.] 

SsRViCES — Intertbriko  with  Riqht  to. —  He  who  nnlawfally  interfere! 
with  another's  right  to  services,  whether  they  be  the  services  of  a  male  or 
female,  a  minor  or  an  adult,  is  liable  for  actaal  compensatory  damages, 
in  the  manner  and  upon  the  same  grounds  that  he  would  be  liable  for 
the  unlawful  interference  with  any  other  property  right  of  another. 

Parent  and  Child.  —  A  Father  is  Entitled  to  the  Services  ov  his 
Minor  Child  residing  in  his  family,  and  may  therefore  recover  of  any 
one  who  deprives  him  of  those  services,  though  the  consent  of  the  father 
was  given,  if  such  consent  was  procured  by  fraud. 

Damages  —  Punitive,  for  Loss  of  Services  of  Child. — If  a  man,  by 
representing  himself  to  be  unmarried,  obtains  the  consent  of  the  parents 
of  a  minor  daughter  to  his  marriage  with  her,  and  to  her  living  with 
him,  and  he  thereafter  lives  with  her,  declaring  that  she  is  his  wife,  an* 
til  she,  learning  of  his  inability  to  contract  marriage  becanse  of  his  having 
a  wife  from  whom  he  had  not  been  divorced,  commits  suicide,  her  father 
may  sustain  an  action  for  the  loss  of  the  services  of  his  daughter,  and  the 
jury  may  award  him  punitive  damages. 

F.  R.  Gilbert,  for  the  appellant. 

William  C.  Lamont,  for  the  respondent 

Potter,  J.  This  action  was  brought  by  plaintiff  against 
defendant  to  recover  damages,  as  alleged  in  the  complaint,  for 
the  abduction  of  plaintifiF's  infant  daughter  from  the  service  of 
the  plaintiff,  her  father,  and  also  for  seduction  while  she  was 
absent  from  her  father's  house.  It  appears  that  the  defend- 
ant, who  is  a  man  sixty  years  of  age,  and  has  a  wife  from  whom 
he  is  not  legally  divorced,  and  who  is  living  absent  from  him, 
on  the  6th  of  May,  1886,  came  to  the  plaintiflf 's  house  and  had 
an  interview  with  the  plaintiff,  as  well  as  his  daughter. 

On  the  sixteenth  day  of  May  following,  he  again  came  to  the 
plaintiff's  house  and  had  an  interview  with  him  and  plaintiflTa 
wife  upon  the  subject  of  marrying  Edith,  plaintifiF's  daughter. 
During  the  interview  with  the  plaintiff  upon  the  latter  day, 
upon  the  subject  of  the  marriage  of  defendant  to  plaintiff's 
daughter,  there  was  a  conversation  between  them  in  regard  to 
his  legal  right  to  contract  marriage,  and  whether  the  condi- 
tions of  separation  of  defendant  from  his  wife  were  such  as  to 
allow  of  a  valid  marriage  between  defendant  and  plaintiff's 
daughter.  The  defendant  represented  that  he  had  a  legal 
right  to  marry,  and  the  defendant  drew  a  consent  or  contract 
to  carry  out  such  design,  and  induced  the  plaintiff  and  his 
wife  to  sign  it.     The  consent  or  contract  was  in  these  words:  — 

"To  Home  it  May  Concern:  We  the  undersigned  are  the 
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father  and  mother  of  the  bearer  Edith  Lawyer,  Whereas 
Edith  and  P.  J.  Fritcher  of  Sharon  wish  to  be  united  we  give 
our  consent  to  their  contracts. 

"  RicHMONDViLLE,  May  16,  1886. 

"Peter  Lawyer. 
"Catherine  Lawyer." 

Said  Catherine  Lawyer  was  not  able  to  write  her  name,  and 
Edith  was  requested  to  sign  her  name  for  her,  and  did  so. 
After  these  representations  were  made  and  this  instrument- 
signed,  the  defendant  carried  Edith  to  Portlandville,  in  Otsego 
County,  a  distance  of  about  thirty  miles  from  her  home  and 
residence  of  plaintiff;  staid  at  a  public  house  at  that  place, 
and  said  to  the  lady  who  kept  the  house  that  he  was  married; 
occupied  the  same  bed  with  Edith  on  the  night  of  the  seven- 
teenth. The  next  day  defendant  carried  Edith  to  Sharon, 
Schoharie  County,  where  he  resided,  and  stated  to  his  house- 
keeper, who  was  a  sister  of  Edith,  that  she  was  his  wife.  On 
the  night  of  the  18th  of  May  the  defendant  and  Edith  occu- 
pied the  same  room  and  the  same  bed.  After  Edith  arrived 
there,  and  during  the  eighteenth  and  nineteenth  days  of  May, 
there  was  a  conversation  between  Edith  and  Julia,  her  sister, 
defendant's  housekeeper,  in  which  Julia  told  Edith  that  the 
defendant  could  not  marry;  that  he  had  a  wife  living,  and 
was  not  divorced  from  her. 

Edith,  the  plaintiff's  daughter,  was  about  seventeen  years 
of  age,  generally  lived  in  her  father's  family,  and  performed 
service  for  him,  though  she  did  work  out  occasionally,  but  her 
father  had  received  her  wages. 

Among  the  declarations  made  at  the  interview  of  the  six- 
teenth between  plaintiff  and  defendant,  the  plaintiff  testifies 
that  the  defendant  said:  "I  am  just  as  clear  from  my  wife  as 
though  I  never  had  married  her."  The  plaintiflF  also  testified 
that  he  believed  such  statement  to  be  true.  This  statement 
and  belief  preceded  the  signing  of  the  paper  above  set  forth. 

On  the  seventeenth  or  eighteenth  day  of  May,  and  after  de- 
fendant had  arrived  at  his  home  and  made  the  statements 
above  to  Julia,  she  procured  from  a  drug-store  in  the  vicinity 
of  defendant's  residence  some  poison.  Edith  partook  of  that 
poison,  and  died  of  it  on  the  twentieth  day  of  May. 

The  principal  question  involved  in  this  case  is,  whether  the 
plaintiff  proved  a  loss  of  service  and  damage  in  consequence 
thereof  suflBcient  to  maintain  the  action.  The  trial  judge 
charged  the  jury  that  the  plaintifiF  was  not  entitled  to  recover 
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damages  for  any  loss  of  service  by  reason  of  the  taking  of  the 
poison,  and  the  death  of  Edith  in  consequence.  Nevertheless, 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  in  favor 
of  the  plaintiff,  of  eight  hundred  dollars,  besides  costs. 

The  general  term  was  not  unanimous  in  affirming  the  judg- 
ment on  the  verdict  of  the  jury.  One  of  the  learned  judges, 
as  shown  by  his  dissenting  opinion,  uses  the  following  lan- 
guage, which  indicates  the  view  taken  by  him,  and  the  grounds 
for  his  dissent  from  the  affirmance  of  the  judgment:  "The 
defendant,  a  married  man,  over  sixty  years  of  age,  took  plain- 
tiff's daughter  Edith,  about  seventeen  years  old,  from  her 
father's  house,  on  Monday,  May  17th.  He  did  this  with  the 
consent  of  the  parents;  but  the  verdict  of  the  jury  establishes 
that  he  obtained  this  consent  by  fraud.  That  night  he  staid 
with  her  at  a  hotel,  and  occupied  the  same  bed  with  her,  say- 
ing to  the  landlady  that  Edith  was  his  wife The  next 

day,  after  dinner,  Edith  became  sick.  She  had  taken  poison. 
The  day  following,  Thursday,  the  20th,  she  died  from  the 
effects  of  the  poison.  Before  death  she  told  her  sister  that  she 
took  poison  because  she  did  not  want  to  live,  and  that  she  did 
not  want  to  see  anybody.  There  was  evidence  that  Edith 
had  recovered  from  her  usual  monthly  courses  a  week  before 
she  went  away  with  defendant,  and  that  before  her  death  her 
underclothes  were  spotted  with  blood,  which  a  physician  sup- 
posed to  be  the  menstrual  flow.  The  important  point  in  this 
case  is,  whether  on  these  facts  the  court  could  properly  submit 
to  the  jury  the  question  whether  the  plaintiff  sustained  dam- 
age other  than  that  of  death  for  loss  of  service  by  reason  of 
the  seduction.  It  will  be  seen  that  there  is  no  evidence  of 
seduction  before  Monday  night;  no  evidence  of  (Edith's  condi- 
tion from  Monday  night  till  Wednesday  noon,  when  she  took 
the  poison,  and  of  course  no  evidence  of  pregnancy." 

I  should  not  feel  justified  in  departing  from  my  rule  in  this 
court  not  to  write  an  opinion  upon  the  affirmance  of  a  judg- 
ment in  a  common  and  ordinary  case,  except  to  reconcile  dif- 
ferences of  opinions  by  the  judges  of  the  court  below,  and  to 
remove  any  resort  to  strained  or  doubtful  reasoning  to  sustain 
the  judgment  appealed  from,  by  a  brief  presentation  of  a 
feature  of  the  case  that  was  not  distinctly  brought  out  in  that 
court. 

This  action  was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  by  the  unwarranted  inter- 
ference of  the  defendant  with  plaintiff's  right  to  service.     It 
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is  as  well  settled  that  he  who  unlawfully  interferes  with 
another's  right  of  service,  whether  it  be  the  service  of  a  male 
or  female,  a  minor  or  an  adult,  is  liable  for  actual  or  compensa- 
tory damages,  in  the  same  manner  and  upon  the  same  grounds 
that  he  would  be  liable  for  an  unlawful  interference  with  any 
other  property  right  of  another. 

The  plaintiff  alleges  that  he  is  the  father  of  Edith  Lawyer, 
that  at  the  time  of  the  acts  of  the  defendant  complained  of  by 
the  plaintiff,  she  was  seventeen  years  of  age  and  was  residing 
with  the  plaintiflf,  and  that  he  was  entitled  to  her  services,  and 
that  without  the  consent  of  the  plaintiff,  the  defendant,  on  or 
about  the  sixteenth  day  of  May,  1886,  enticed  and  persuaded 
the  said  Edith  Lawyer  to  leave  the  residence  and  service  of  the 
plaintiff,  and  to  accompany  him  (the  defendant)  to  Portland- 
ville,  in  the  county  of  Otsego,  etc. 

The  plaintiflf  also  alleged  that  on  the  seventeenth  day  of 
May,  1886,  the  defendant  debauched  the  said  Edith,  etc. 

The  evidence  in  this  case  establishes  beyond  question  that 
on  and  previous  to  the  sixteenth  day  of  May,  1886,  Edith  was 
the  servant  of  plaintiflf,  both  in  law  and  fact.  It  follows  from 
that  relation  that  plaintiflf  was  entitled  to  command  and  to 
have  her  services  wholly  and  without  interruption,  save  such 
time  as  was  necessary  for  her  rest,  health,  and  preservation, 
until  the  plaintiflf  should  give  a  valid  consent  to  dispense  with 
the  service  or  the  law  should  terminate  the  relation. 

The  defendant  came  to  plaintiff's  house,  where  she  was  in 
fact  performing  and  was  in  law  bound  to  perform  services  for 
the  plaintiff,  and  took  her  from  and  deprived  the  plaintiflf  of 
such  service. 

If  this  was  done,  as  plaintiflf  alleges,  without  his  consent,  the 
defendant  is  liable  to  make  plaintiff  compensation  for  the  loss 
of  service.  If  the  plaintiff's  consent  was  obtained  by  defend- 
ant through  fraud,  it  was  void,  for  fraud  vitiates  all  contracts 
and  all  consents.  Consent  or  no  consent  was  one  of  the  issues 
to  be  tried  by  the  jury,  and  the  jury  has  found,  upon  competent 
evidence  for  that  purpose,  that  any  consent  given  by  plaintiflf 
was  given  through  fraud,  and  so  was  no  consent.  With  this 
finding  by  the  jury  the  court  cannot  interfere.  Edith  was 
taken  away  from  the  plaintiff  by  the  defendant  and  remained 
with  him  at  a  hotel,  and  on  the  way  to  defendant's  home  and 
at  his  home  for  the  space  of  four  days,  and  the  plaintiflf  was 
in  the  mean  time  deprived  of  her  services,  and  his  right  to  them 
was  unlawfully  interfered  with. 
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The  gravamen  of  the  action,  and  of  all  actions  of  this  nature, 
is  the  loss  of  service;  and  both  the  pleadings  and  the  proofs  in 
this  case  make  out  a  cause  of  action  in  entire  harmony  with 
the  fullest  requirements  of  such  actions,  and  entirely  dispense 
with  any  necessity  or  occasion  to  resort  to  fiction,  as  is  said  to 
be  done  in  some  instances  to  maintain  the  recovery  of  dam- 
ages in  these  cases. 

In  the  aspect  we  have  been  considering  this  case,  it  presents 
an  actual  and  measurable  pecuniary  damage  to  the  plaintiff. 
The  loss  of  service  constitutes  the  cause  of  action,  and  it  can 
make  no  diflference  as  to  the  right  of  action  whether  that  has 
been  accomplished  by  an  unlawful  persuasion  of  the  servant 
to  leave  the  master's  employment,  or  through  fraud  upon  the 
master  or  force  upon  the  servant,  or  by  both  such  fraud  and 
force. 

The  loss  of  service  is  the  cause  of  action,  and  when  that  is 
established,  a  basis  for  damages  to  some  extent  exists,  and 
whether  that  loss  is  caused  or  attended  or  followed  by  sexual 
intercourse,  defilement,  or  pregnancy,  loss  of  health  or  disabil- 
ity to  serve,  or  for  the  purpose  or  with  the  intention  of  obtain- 
ing those  results  through  a  formal  but  criminal  marriage,  has 
relation  more  especially  to  the  damages  the  plaintiff  may  re- 
cover than  to  his  cause  of  action. 

It  is  true,  the  complaint  charged  debauchment  and  ill  health 
as  a  consequence,  as  well  as  the  taking  of  the  servant  from 
the  master.  Whether  the  debauchment  was  proven  or  not, 
the  taking  away  by  the  defendant  was  proven  without  any 
contradiction,  and  this  gave  plaintiff  a  cause  of  action  and  a 
right  to  damages.  In  such  cases,  the  jury  have  the  right  to 
impose  punitive  damages,  in  their  discretion,  in  addition  to 
compensatory  damages. 

I  think  these  views  are  abundantly  supported  by  numerous 
decided  cases,  to  a  few  of  which  I  make  reference  and  extracts. 
Judge  Andrews  in  People  v.  De  Leon,  109  N.  Y.  229,  4  Am. 
St.  Rep.  444,  says:  "In  Regina  v.  Hopkins,  Car.  &  M.  254,  the 
case  of  an  indictment  for  the  abduction  of  an  unmarried  girl 
under  sixteen  years  of  age,  '  against  the  will  *  of  her  father,  it 
appearing  that  the  consent  of  the  parents  was  induced  by 
fraud,  the  indictment  was  sustained,  and  Gurney,  B.,  said  [in 
that  case] :  *  I  mention  these  cases  to  show  that  the  law  has 
long  considered  fraud  and  violence  to  be  the  same.' " 

In  Lipe  v.  Eisenlerd,  32  N.  Y.  233  (which  was  an  action  by 
the  father  to  recover  damages  for  the  seduction  of  his  daughter, 
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who  was  twenty-nine  years  of  age,  but  living  in  her  father's 
family),  this  language  is  used:  "And  any  illegal  act  by  which 
the  right  of  the  father,  such  as  it  was,  to  her  services  was  in- 
terfered with,  to  his  detriment,  was  a  legal  wrong,  for  which 
the  law  affords  redress." 

On  page  236  of  the  same  case  the  court  uses  this  language: 
"  Finally,  it  is  urged  by  defendant's  counsel  that  only  com- 
pensatory damages  should  have  been  allowed.  The  judge 
refused  so  to  direct  the  jury,  and  I  think  he  was  right.  The 
object  of  the  action  in  theory  is  to  recover  compensation  for 
the  loss  of  the  services  of  the  person  seduced.  This  is  so  far 
adhered  to  that  there  must  be  a  loss  of  that  kind  or  the  action 
will  fail;  but  when  that  point  is  established,  the  rule  of  dam- 
ages is  a  departure  from  the  system  upon  which  the  action  la 
allowed.  The  loss  of  service  is  often  merely  nominal,  though 
the  damages  which  are  recovered  are  very  large.  It  is  too  late 
to  complain  of  this  as  a  departure  from  principle,  for  it  has 
been  the  law  of  this  state  and  of  the  English  courts  for  a  great 
many  years." 

The  same  court,  further  on  in  the  opinion,  uses  this  lan- 
guage: "The  true  rule  [this  being  an  action  brought  by  plain- 
tiff for  the  seduction  of  his  daughter]  I  think  is,  that  the 
plaintiflF's  right  to  the  services  may  be  made  out  in  either 
way,  and  that  when  established  so  that  the  action  is  techni- 
cally maintainable,  the  court  and  jury  are  to  consider  whether 
the  plaintiff,  on  the  record,  is  so  connected  with  the  party  se- 
duced as  to  be  capable  of  receiving  injury  through  her  dis- 
honor. A  mere  master,  having  no  capacity  to  be  injured 
beyond  the  pecuniary  worth  of  the  services  lost,  should  un- 
doubtedly be  limited  in  his  recovery  to  the  value  of  these  ser- 
vices. But  the  case  of  this  plaintiff,  as  has  been  mentioned, 
is  quite  different." 

In  Hewit  v.  Prime,  21  Wend.  79,  81,  82,  Judge  Nelson,  in 
delivering  the  opinion  of  the  court  in  an  action  like  the  one 
under  consideration,  uses  this  language:  "  It  is  now  fully  set- 
tled, both  in  England  and  here  (citing  several  authorities  in 
both  countries),  that  acts  of  service  by  the  daughter  are  not 
necessary;  it  is  enough  if  the  parent  has  a  right  to  command 

them,  to  sustain  the  action The  ground  of  the  action 

has  often  been  considered  technical,  and  the  loss  of  service 
spoken  of  as  a  fiction,  even  before  the  courts  ventured  to  place 
the  action  upon  the  mere  right  to  claim  the  eeryices;  they 
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frequently  admitted  the  most  trifling  and  valueless  acts  as 
Bufficient." 

Further  on  in  the  opinion,  the  judge  uses  this  language: 
"The  action,  then,  being  fully  sustained,  in  my  judgment,  by 
proof  of  the  act  of  seduction  in  the  particular  case,  all  the 
complicated  circumstances  that  followed  come  in  by  way  of 
aggravating  the  damages." 

In  White  V.  Nellis,  31  N.  Y.  405,  407-409,  88  Am.  Dec.  282 
(which  was  an  action  for  debauching  plaintiff's  minor  daughter, 
and  communicating  to  her  a  venereal  disease,  by  which  she  was 
made  sick  and  unable  to  labor),  the  judge  uses  the  following 
language:  "Whenever  the  wrongful  act,  by  immediate  and 
direct  consequence,  deprives  the  master  of  the  service  of  his 
servant,  or  injuriously  affects  his  legal  right  to  such  service, 
the  law  gives  a  remedy.  It  is  not  suflBcient  to  sustain  the 
action  to  prove  the  seduction  merely.  That  is  the  wrongful 
act  from  which  it  must  appear  that  a  direct  injury  to  the  rela- 
tive rights  of  the  master  has  followed.  The  right  of  the  mas- 
ter, as  recognized  by  the  law,  is  to  have  the  services  of  the 
servant  undisturbed  by  the  wrongful  act  of  another.  In  cases 
of  debauchery,  the  ordinary  consequences  that  affect  the 
master  are  the  pregnancy  and  lying-in  of  the  servant,  during 
which  she  is  unable  to  render  him  service.  Hence  the  prece- 
dents of  pleadings  in  this  form  of  action  have  perhaps  invari- 
ably alleged  a  loss  of  service  through  those  consequences.  But 
it  by  no  means  follows  that  there  is  no  remedy  where  the  loss 
of  service  is  the  direct  effect  of  the  wrongful  act,  although  pro- 
duced by  some  other  consequence.  All  that  the  law  can  re- 
quire is  damnum  et  injuria;  for  these  constitute,  when  directly 
connected,  the  proper  and  complete  elements  of  an  action  on 
the  case.  And  wherever  they  combine  as  an  immediate  cause 
and  effect,  the  law  cannot  deny  a  remedy  without  a  departure 

from  principle It  is  maintainable  because  a  wrongful 

act  has  caused  a  direct  injury  to  a  lawful  right.  In  such  case, 
the  right  of  the  master  to  a  remedy  for  an  injury  to  his  enjoy- 
ment of  the  services  of  his  servant  is  equally  clear,  whether  it 
be  produced  by  beating  and  wounding  the  servant,  or  enticing 
him  from  employment,  or  forcibly  abducting  him,  or  wrong- 
fully debauching  and  impregnating  with  child  or  with  disease. 
Nor,  in  my  judgment,  does  the  remedy  depend  upon  the  sex 

of  the  servant We  have  now  to  determine  the  abstract 

right  to  maintain  any  action  at  all;  and  that  is  something  quite 
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independent  of  the  question  what  damages  may  be  recovered 
if  the  action  be  allowed." 

In  the  case  of  Ingerson  v.  Millerj  47  Barb.  47,  50,  the  gen- 
eral term  use  this  language:  "  It  is  no  objection  to  the  main- 
tenance of  the  action  that  no  expense  or  actual  loss  of  service 
is  proved.  It  is  sufficient  that  the  father  was  at  the  time 
entitled  to  the  services  of  the  daughter,  and  might  have  re- 
quired them  had  he  chosen  to  do  so The  master  has 

a  property  in  the  labor  of  his  servant,  and  any  wrongful  act 
creating  or  producing  a  disability  in  the  servant  to  perform 
what  the  master  has  a  right  to  require  operates  as  a  disturb- 
ance or  infringement  of  such  right,  to  which  the  law  will  attach 

at  least  nominal  damages  as  a  result  of  the  injury But 

proof  of  the  slightest  loss  of  service  or  the  most  trifling  injury, 
if  the  direct  result  of  the  wrongful  act,  is  sufficient  to  uphold 
the  action." 

In  Badgley  v.  Decker,  44  Barb.  588,  the  opinion  of  the  court 
at  general  term  holds  this  language:  "There  was  evidence 
in  this  case  sufficient  to  go  to  the  jury  upon  the  question  of  the 
relation  of  master  and  servant  existing  between  the  plaintiff 
and  her  daughter.  The  slightest  degree  of  service  has  been 
holden  sufficient  to  maintain  the  action  and  to  allow  a  recov- 
ery for  the  heaviest  damages,  ....  but  to  accommodate  the 
action  to  cases  where  the  daughter  rendered  no  service,  a  pre- 
sumed or  a  fictitious  service  is  resorted  to  as  the  gravamen." 

The  judgment  should  be  affirmed,  with  costs. 

Pakknt  and  Child  —  Injury  to  Child  —  Loss  of  Sbrvioes  —  Parents' 
RiOHT  or  Action  for.  —  For  an  injury  to  a  minor  child,  the  father  may 
maintain  an  action  for  loss  of  serricea,  though  the  right  of  action  for  the  per- 
sonal injury  remaina  in  the  child:  Sogers  r.  Smith,  17  Ind.  323;  79  Am.  Deo. 
483,  and  note;  County  Commisaionera  v.  Hamilton,  60  Md.  340;  45  Am.  Rep. 
739.  A  father  may  sue  for  injury  to  his  minor  son  as  for  injury  to  a  servant 
where  the  son  can  render  services:  Shields  v.  Yonge,  15  Ga.  349;  60  Am.  Dec. 
698;  extended  note  to  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  622. 

Master  and  Servant  —  Action  bt  Master  for  Loss  ov  Skrvicbs  or 
Servant.  —  An  action  on  the  case  lies  in  favor  of  a  master  against  one  who 
causes  a  servant  to  leave  his  employment:  Daniel  v.  Stoearengen,  6  S.  C.  297; 
24  Am.  Rep.  471,  and  note;  Haskins  v.  Royater,  70  N.  C.  601;  16  Am.  Rep. 
780.  A  railroad  company  may  maintain  an  action  against  one  who  mali* 
oiously  causes  the  arrest  of  its  engineer  while  running  a  train,  with  the  intent 
to  delay  the  train  and  injury  the  company:  St.  JohnAury  ete.  B,  B.  Co,  r. 
Hunt,  U  Vt  670;  46  Am.  Rep.  639. 
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A  Phtsiciaw  or  Surgbon  Engages  to  Bring  to  the  Treatment  aw  Hia 
Patient  care,  skill,  aad  knowledge,  and  if  he  waits  too  long  before  ua« 
dertaking  a  necessary  amputation,  he  mast  be  held  to  have  known  of 
the  probable  consequences  of  such  delay,  and  is  therefore  answerable 
for  the  damages  resulting  therefrom.  ' 

Physician  and  Scroeon.  — The  Failure  of  a  Patient  to  Obey  the  In- 
structions of  his  physician  cannot  destroy  his  right  to  recover  for  pre- 
vious malpractice,  but  it  may  be  considered  as  tending  to  mitigat* 


Physician  and  Surgeon.  —  The  Failure  o»  a  Patient  to  Obet  the  Ik- 
8TRU0TI0NS  of  his  surgeon  is  excusable,  if  they  are  not  such  as  a  surgeon 
of  ordinary  skill  would  adopt  or  sanction.  The  patient  is  not  required  to 
submit  to  treatment  which  is  plainly  injurious  and  unskillful,  placing  in 
peril  his  health,  and  perhaps  his  life. 

Physician  and  Surgeon.  —  Before  a  Surgeon  can  Relieve  Himself  from 
Liability,  on  the  ground  that  his  patient  did  not  submit  to  the  course 
recommended,  he  must  show  that  it  was  proper  and  adapted  to  the  end 
in  view. 

Physician  and  Surgeon.  — Liability  of,  when  Actino  Gratuitously.  — 
The  fact  that  the  services  of  a  physician  or  surgeon  were  rendered  gra« 
tnitously  does  not  affect  his  duty  to  exercise  reasonable  and  ordinary 
care,  skill,  and  knowledge,  nor  his  liability  to  respond  for  damages  re- 
sulting from  his  not  exercising  them. 

A.  T.  Clearwater^  for  the  appellant. 

Samuel  T,  Hull,  for  the  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages 
of  the  defendant,  a  physician  and  surgeon,  for  alleged  mal- 
practice suffered  by  the  plaintiff  whilst  undergoing  treatment 
as  a  patient. 

On  the  first  day  of  December,  1889,  the  plaintiff  undertook 
to  jump  onto  an  engine  of  the  Ulster  and  Delaware  railroad, 
in  the  city  of  Kingston,  and  in  doing  so  slipped,  and  his  left 
foot  was  caught  by  the  tender,  and  a  portion  thereof  crushed. 
Being  destitute,  he  was  taken  to  the  city  almshouse,  where  he 
was  treated  by  the  defendant,  who  was  one  of  the  city  physi- 
cians haying  the  care  of  the  patients  therein,  and  who  was 
employed  for  that  purpose.  Thereafter,  and  on  the  tenth  day 
of  December,  he  amputated  the  plaintiff's  leg  above  the  ankle 
joint,  and  six  or  seven  days  thereafter,  gangrene  having  set  in, 
he  again  amputated  the  leg  at  the  knee  joint.  After  the  sec- 
ond amputation  the  leg  did  not  properly  heal,  but  became  a 
running  sore,  and  at  the  time  of  the  trial  the  bone  protruded 
some  three  or  four  inches. 
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Evidence  was  given  upon  the  trial  from  which  the  jury 
might  find  that  the  bones  of  the  foot  were  so  crushed  that  im- 
mediate amputation  of  the  injured  portions  was  necessary, 
^■nd  that  the  appearance  of  gangrene  was  in  consequence  of 
tthe  delay  of  ten  days  in  the  operation;  and  that  in  the  second 
x)peration  the  defendant  neglected  to  save  flap  enough  to  cover 
the  end  of  the  limb  and  bone,  and  that  the  subsequent  protru- 
fiion  of  the  bone  was  owing  to  this  neglect. 

The  question  of  defendant's  liability  consequently  became 
one  for  the  jury.  We  are  aware  that  he  claimed  to  have 
waited  ten  days  before  operating,  for  the  purpose  of  seeing 
whether  the  foot  could  not  be  saved,  and  that  a  physician  and 
surgeon  will  not  be  held  liable  for  mere  errors  in  judgment. 
But  his  judgment  must  be  founded  upon  his  intelligence.  He 
engages  to  bring  to  the  treatment  of  his  patient  care,  skill,  and 
knowledge,  and  he  should  have  known  the  probable  conse- 
quences that  would  follow  from  the  crushing  of  the  bones  and 
tissues  of  the  foot. 

In  submitting  the  case  to  the  jury,  the  defendant  asked  the 
court  to  charge  that  "  if  the  plaintiff  did  not  obey  the  defend- 
ant's instructions,  and  this  contributed  to  an  aggravation  of  the 
injury,  the  plaintiff  cannot  recover."  The  court  declined  to 
charge  in  the  form  in  which  the  request  was  put,  and  an  ex- 
ception was  taken  by  the  defendant. 

It  appears  from  the  testimony  of  the  defendant  that  after 
the  second  amputation  he  dressed  the  sturnp  and  put  the  plain- 
tiff in  position,  by  elevating  the  limb  so  as  to  prevent  hemor- 
rhage and  too  much  pressure  upon  the  arteries;  that  the  plaintiff 
did  not  keep  in  the  position  in  which  he  was  placed,  and  got 
his  leg  to  bleeding,  and  that  he  presumed  that  this  bleeding 
interfered  with  the  healing  of  the  limb.  It  also  appears  that 
«ome  time  after  the  second  amputation  the  plaintiff  refused 
and  neglected  to  take  the  medicine  that  was  left  for  him  by 
the  defendant,  and  that  subsequently,  after  the  defendant  had 
ordered  him  to  be  removed  to  another  room,  so  as  to  avoid  lia- 
bility of  contracting  erysipelas  from  a  patient  that  had  been 
brought  to  the  almshouse  afllicted  with  that  disease,  he  left 
and  went  away. 

Whilst  the  removing  of  the  limb  from  the  position  in  which 
it  was  placed  may  have  produced  the  bleeding,  and  thus  to 
some  extent  impeded  the  healing,  and  his  going  away  at  the 
time  that  he  did  may  also  have  further  aggravated  the  difll- 
culty,  these  facts  would  only  tend  to  mitigate  the  damages,  and 
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would  not  relieve  the  defendant  from  the  consequence  of  pre- 
vious neglect  or  unskillful  treatment.  As  to  the  prescription, 
we  are  not  told  what  it  was  or  what  it  was  for,  and  the  jury 
was  therefore  unable  to  determine  whether  or  not  the  condi- 
tion of  the  patient  would  have  been  materially  changed  by  its 
use. 

The  request  to  charge,  as  we  have  seen,  was  to  the  effect 
that  if  the  plaintiflF  did  not  obey  the  instructions,  and  this  con- 
tributed in  aggravation  of  the  injury,  the  plaintiflF  cannot 
recover.  This  was  too  broad  if  the  jury  found  that  the  defend- 
ant was  guilty  of  malpractice  prior  to  the  disobedience  com- 
plained of. 

In  the  case  of  Carpenter  v.  BlaJce,  75  N.  Y.  12,  the  court  wag 
requested  to  charge  that  if  the  plaintiflf  was  guilty  of  any 
negligence  in  the  management  of  the  arm,  through  or  without 
the  fault  of  the  attending  surgeon,  after  the  defendant  ceased 
to  have  charge  of  the  case,  and  such  negligence  contributed  in 
any  material  degree  to  produce  the  present  bad  condition  of 
the  arm,  the  defendant  was  not  responsible.  This  request  was 
refused,  and  it  was  held  properly,  for  the  reason  that  the  re- 
quest was  too  broad;  that  if  there  had  been  subsequent  negli- 
gence, the  cause  of  action  for  defendant's  negligence  would 
simply  go  in  mitigation  of  damages. 

In  the  case  of  McCandless  v.  McWha,  22  Pa.  St.  261-272, 
Lewis,  J.,  in  delivering  the  opinion  of  the  court,  says:  "  A 
patient  is  bound  to  submit  to  such  treatment  as  his  surgeon 
prescribes,  provided  the  treatment  be  such  as  a  surgeon  of 
ordinary  skill  would  adopt  or  sanction;  but  if  it  be  painful, 
injurious,  and  unskillful,  he  is  not  bound  to  peril  his  health, 
and  perhaps  his  life,  by  submission  to  it.  It  follows,  that  be- 
fore the  surgeon  can  shift  the  responsibility  from  himself  to 
the  patient,  on  the  ground  that  the  latter  did  not  submit  to  the 
course  recommended,  it  must  be  shown  that  the  prescriptions 
were  proper  and  adapted  to  the  end  in  view.  It  is  incumbent 
on  the  surgeon  to  satisfy  the  jury  on  this  point,  and  in  doing 
so  he  has  the  right  to  call  to  his  aid  the  science  and  experience 
of  his  professional  brethren.  It  will  not  do  to  cover  his  own 
want  of  skill  by  raising  a  mist  out  of  the  refractory  disposition 
of  the  patient." 

The  defendant  moved  to  dismiss  the  complaint^  upon  th« 
ground  that  it  failed  to  show  a  contract  relation  between  the  par- 
ties, whereby  the  defendant  was  employed  to  attend  the  plain- 
tiflF, and  that  no  facts  were  alleged  showing  it  to  be  the  duty 


532  Du  Bois  V.  Decker.  [New  York, 

of  the  defendant  to  treat  him  in  a  skillful  manner.  This 
motion  being  denied,  the  defendant  asked  the  court  to  charge 
that  as  the  defendant  treated  the  plaintiff  gratuitously,  he  ia 
liable,  if  at  all,  only  for  gross  negligence,  which  was  refused. 

It  has  been  held  that  the  fact  that  a  physician  or  surgeon 
renders  services  gratuitously  does  not  affect  his  duty  to  exer- 
cise reasonable  and  ordinary  care,  skill,  and  diligence:  Afc- 
Candless  v.  McWha,  22  Pa.  St.  261-269;  McNevins  v.  Lowe,  40 
111.  209;  Gladwell  v.  Steggall,  5  Bing.  N.  C.  733. 

But  we  do  not  deem  it  necessary  to  consider  or  determine 
this  question,  for  it  appears  that  the  plaintiff's  services  were 
not  gratuitously  rendered.  He  was  employed  by  the  city  as 
one  of  the  physicians  to  attend  and  treat  the  patients  that 
should  be  sent  to  the  almshouse.  The  fact  that  he  was  paid 
by  the  city  instead  of  the  plaintiff  did  not  relieve  him  from 
the  duty  to  exercise  ordinary  care  and  skill. 

Exceptions  were  taken  to  the  admission  and  rejection  of 
evidence.  We  have  examined  them,  and  find  none  that  re- 
quire a  new  trial. 

The  judgment  should  be  affirmed,  with  costs. 


Phtsioians  and  Suroeons  —  Dboreb  ot  Skill  akd  Carb  RBQuntSD.  — . 

The  degree  of  skill  and  care  required  of  a  physician  in  the  performance  of  an 
operation  is  such  as  physicians  ordinarily  exercise  in  the  treatment  of  their 
patients:  State  v.  Housekeeper,  70  Md.  162;  14  Am.  St.  Rep.  340,  and  note; 
note  to  Neltton  v.  Harrington,  7  Am.  St.  Rep.  909.  Neglect  by  a  physician 
treating  a  fracture  of  the  larger  bone  of  the  leg  to  promptly  use  the  customary 
appliances  for  extension,  whereby  the  limb  was  materially  shortened,  in  the 
absence  of  proof  that  the  patient  was  unable  to  undergo  such  treatment,  will 
render  the  physician  liable  in  damages:  Barnes  t.  Means,  82  HI.  379;  25  Am. 
Rep.  328,  and  note;  extended  note  to  Howard  r.  Orover,  48  Am.  Deo.  481. 

Physicians  and  Surgeons — Improper  Conduot  o»  Patient. — Negli- 
gent or  improper  conduct  of  a  patient  will  not  defeat  his  right  of  recovery 
against  the  physician  for  malpractice  unless  his  negligence  contributes  sub- 
■tantially  to  the  injury  for  which  he  seeks  to  recover t  Wed  r.  Martin,  31  Ma 
376;  80  Am.  Deo.  107. 
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[ISO  New  Yobk.  465.] 
C05TKTA1V0I8.  ^  A  RESERVATION    IS  A  DeED  IK    FaVOB  OT  THX  GrANTOR 

IS  Construed  Most  Stronglt  against  Him. 

Ways. — The  Reservation  of  a  Right  of  Way  through  and  over  an 
Allby-way  does  not  reserve  the  alley-way  itself,  bat  merely  the  right  to 
pass  through  it. 

Ways.  —  If  a  Right  of  Way  is  Reserved,  but  hot  Spkoifioally  D«- 
FINED,  the  way  need  only  be  such  as  is  reasonably  necessary  and  conve- 
nient for  the  pnrpose  for  which  it  was  granted. 

Ways.  —  Owner  of  Land  over  Which  Another  has  a  Right  of  Way 
HAY  Use  It  in  any  manner  that  he  sees  fit,  provided  he  does  not  un* 
reasonably  interfere  with  the  latter's  reasonable  nse  in  passing  to  and 
fro. 

Ways  —  Width  of.  —  A  right  of  way  alons;  a  private  road  or  alley- way  does 
not  give  the  owner  of  such  way  a  right  to  insist  that  it  shall  not  be 
altered  and  the  width  decreased,  nnless  the  whole  is  necessary  for  hit 
purposes. 

Ways.  —  The  Owner  of  Land  over  Which  Another  has  a  Right  of 

Way  has  the  Right  to  construct  buildings  over  such  way,  provided 

they  are  such  as  will  permit  of  its  use  for  the  purposes  of  passing  to  and 

fro  in  the  manner  which  the  parties  are  presumed  to  have  had  in  view 

*  when  the  grant  of  the  right  of  way  was  made. 

Ways  —  Right  to  Inclose.  —  A  person  entitled  to  a  right  of  way  cannot 
successfully  claim  that  he  has  also  a  right  to  the  air  and  ventilation 
eoming  through  and  from  the  space  which  constituted  the  alley-way  at 
the  time  of  the  grant.  Where  a  grant  or  reservation  is  of  a  right  of  way 
merely,  it  carries  with  it,  as  incidentals  thereto,  only  such  light  and  air 
as  are  necessary  to  its  convenient  enjoyment. 

Way.  —  A  Right  of  Way  to  a  Stable  does  not  carry  with  it  such  light 
and  air  as  the  stable  requires,  but  such  as  the  right  of  way  needs  for 
its  convenient  enjoyment. 

Treadwell  Cleveland,  for  the  appellant. 

Stephen  H.  Olin,  for  the  respondent. 

Vann,  J.  The  right  of  the  defendant  to  erect  the  building 
in  question  depends  upon  the  reservation  contained  in  the  deed 
dated  June  1,  1852,  by  which  the  original  proprietor  of  the 
four  lots  conveyed  the  first  to  the  defendant's  grantor,  and  is 
not  at  all  dependent  on  the  reservation  in  the  later  deed,  dated 
December  31,  1852,  by  which  said  proprietor  conveyed  the 
third  lot  to  the  plaintiff's  grantor.  The  rights  of  the  defend- 
ant were  defined  and  fixed  by  the  earlier  conveyance,  and 
were  not  cut  down  or  affected  by  the  later  conveyance,  to 
which  he  was  neither  party  nor  privy.  The  reservation  in  the 
doed  under  which  the  defendant  claims,  and  which  created 
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the  easement  over  the  alley,  so  far  as  it  affects  his  premises,  is 
in  these  words: — 

"Reserving,  nevertheless,  to  the  owners  and  occupants  of 
the  three  houses  and  the  three  stables  on  the  easterly  side  of 
Fifth  Avenue,  next  north  of  the  premises  above  conveyed,  the 
right  of  way  through  and  over  the  carriage  or  alley  way  in  the 
rear  of  the  said  above-granted  premises  to  the  three  stables 
next  north  of  the  one  standing  on  the  rear  of  the  above-granted 
premises,  as  long  as  the  said  three  stables  shall  be  occupied  as 
private  stables." 

As  the  conveyance  was  in  fee,  it  vested  in  the  grantee  and 
his  assigns  all  the  rights  of  absolute  ownership,  except  as 
restricted  by  the  reservation,  which,  being  in  favor  of  the 
grantor,  is  to  be  construed  most  strongly  against  him:  Duryea 
v.  Mayor  etc.,  62  N.  Y.  592,  597;  Borst  v.  Empie,  5  N.  Y.  33, 
39;  Jackson  v.  Blodgettj  16  Johns.  172;  Jackson  v.  Gardner,  8 
Johns.  394;  Ives  v.  Van  Auken,  34  Barb.  566. 

The  reservation  is  of  '*  the  right  of  way  through  and  over 
the  carriage  or  alley  way  "to  the  stables,  and  is  to  continue  as 
long  as  the  stables  are  "occupied  as  private  stables."  The 
grantor  did  not  reserve  the  alley-way  itself,  but  the  right  of 
way  over  it,  which  means  simply  the  right  to  pass  over  it: 
Bodfish  V.  Bodfish,  105  Mass.  319;  Kripp  v.  Curtis,  71  Cal.  63; 
Stuyvesant  v.  Woodruff,  21  N.  J.  L.  133;  47  Am.  Dec.  156;  Wil- 
liams V.  Western  U.  Ry  Co.,  50  Wis.  76;  2  Washburn  on  Real 
Property,  275. 

The  right  of  way  was  not  reserved  for  all  purposes,  but  for 
the  use  of  private  stables  only,  as  the  right  continues  while 
the  buildings  are  used  for  that  purpose,  and  ceases  when  the 
specified  user  ceases.  It  was  not  bounded  or  defined,  except 
as  it  was  limited  to  the  use  named.  Nothing  except  a  right  of 
way  as  thus  limited  was  reserved.  While  the  alley-way,  as 
laid  out  at  the  date  of  the  grant,  was  eighteen  feet  wide,  the 
right  to  pass  over  every  part  of  that  eighteen  feet  was  not 
reserved,  unless  that  right  was  necessary  in  order  to  pass  and 
repass  in  the  usual  way,  and  with  the  usual  means,  between 
the  stables  and  the  street.  The  use  by  the  grantor  of  the 
words  "carriage  or  alley  way"  in  the  alternative  indicates 
that  he  regarded  "  carriage-way  "  and  "  alley-way  "  as  meaning 
the  same  thing,  and  that  he  meant  by  neither  the  alley  as  laid 
out,  but  the  carriage-way  that  passed  over  the  alley.  In  fact, 
he  did  not  use  the  word  "  alley  "  by  itself  at  all,  but  he  is  pre- 
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Bumed  to  have  had  in  mind  the  existing  condition  of  things 
upon  which  his  conveyance  was  to  operate. 

Thus  we  have  a  right  of  way  reserved,  but  not  specifically 
defined;  and  the  rule  in  such  cases  is,  that  the  way  need  be 
only  such  as  is  reasonably  necessary  and  convenient  for  the 
purpose  for  which  it  was  created:  Atkins  v.  Bordman,  2  Met, 
457;  37  Am.  Dec.  100;  Blisa  v.  Greeley,  45  N.  Y.  671;  6  Am. 
Rep.  157;  Bakeman  v.  Talbot,  31  N.  Y.  366,  370;  88  Am.  Dec. 
275;  York  v.  Briggs,  7  N.  Y.  St.  Rep.  124;  Maxwell  v.  AcAtee,  9 
B.  Mon.  20;  48  Am.  Dec.  409;  Eexford  v.  Marquis,  7  Lans.  249; 
Matthews  v.  Delaware  etc.  Canal  Co.,  20  Hun,  427;  Spencer  v. 
Weaver,  20  Hun,  450;  Tyler  v.  Cooper,  47  Hun,  94;  aflBrmed, 
124  N.  Y.  626;  Washburn  on  Easements,  244;  Goddard  on 
Easements,  333. 

When  the  right  of  way  is  not  bounded  in  the  grant,  the  la^r 
bounds  it  by  the  line  of  reasonable  enjoyment.  The  defend- 
ant, as  owner  of  the  land,  has  the  right  to  use  it  in  any  waj 
that  he  sees  fit,  provided  he  does  not  unreasonably  interfere 
with  the  rights  of  the  plaintiff.  All  that  is  required  of  him  is 
that  he  shall  not  so  contract  the  alley-way,  either  vertically  or 
laterally,  as  to  deprive  the  plaintiff  of  a  reasonable  and  con- 
venient use  of  the  right  of  passing  to  and  fro.  Thus  the  grant 
of  a  right  of  way  "  through  and  over  "  a  space  twenty  feet  wide, 
was  held  to  be  "the  grant  of  a  convenient  way  within  those 
limits":  Johnson  v.  Kinnicutt,  2  Gush.  153. 

As  is  said  in  Goddard  on  Easements,  p.  332:  **'  A  right  of 
way  along  a  private  road  belonging  to  another  person  does  not 
give  the  dominant  owner  a  right  that  the  road  shall  be  in  no 
respect  altered  or  the  width  decreased,  for  his  right  does  not 
entitle  him  to  the  use  of  the  whole  of  the  road,  unless  the 
whole  width  of  the  road  is  necessary  for  his  purpose,  but  is 
merely  a  right  to  pass  with  the  convenience  to  which  he  has 
been  accustomed;  ....  and  even  where  a  right  of  way  was 
granted  over  certain  roads  marked  on  a  plan,  and  one  was  de- 
scribed there  as  forty  feet  wide,  it  was  held  that  the  grantee 
was  entitled  to  only  a  reasonable  enjoyment  of  a  right  of  way, 
and  that  such  reasonable  enjoyment  was  not  interfered  with 
by  the  erection  of  a  portico,  which  extended  a  short  distance 
into  the  road,  so  as  to  reduce  it  at  that  point  to  somewhat  less 
than  forty  feet";  citing  Clifford  v.  Hoare,  L.  R.  9  C.  P.  362; 
Hutton  V.  Hamhoro,  2  Fost.  &  F.  218. 

Was  eighteen  feet  in  width,  or  more  than  eleven  feet  in  height, 
essential  to  the  reasonable  enjoyment  by  the  plaintiff  of  a  mere 
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right  of  passing  to  and  fro  with  such  vehicles  as  are  used  at 
private  stables?  Is  not  the  right  of  way,  as  it  now  is,  all  that 
is  reasonable  and  necessary  for  the  purpose  for  which  it  was 
granted?  When  the  terms  of  the  reservation  are  considered 
in  connection  with  the  nature  and  condition  of  the  premises 
granted  at  the  time  of  the  execution  of  the  deed,  the  purpose 
that*  the  parties  are  presumed  to  have  had  in  view,  and  the 
use  which  in  practice  they  have  made  of  the  way,  as  found  by 
the  trial  court,  we  are  of  the  opinion  that  the  defendant  has 
not  interfered  with  the  reasonable  enjoyment  by  the  plaintiflf 
of  the  easement  created  by  the  grant. 

It  is  insisted,  however,  in  behalf  of  the  plaintiff,  that  he  is 
entitled  to  the  light,  air,  and  ventilation  coming  through  and 
over  the  open  space  which  constituted  the  alley  at  the  date  of 
the  deed.  If  the  alley  itself  had  been  reserved,  or  the  right 
to  use  it  for  every  purpose,  a  different  question  would  have 
arisen,  but  neither  the  alley  nor  the  alley-way  was  reserved, 
nor  anything  except  the  right  of  way  over  the  alley-way  or 
carriage-way.  The  language  of  the  reservation  confers  upon 
the  plaintiff  simply  the  right  of  passage,  and  as  incidental 
thereto,  such  light  and  air  as  are  necessary  to  the  convenient 
enjoyment  of  that  right.  There  is  no  provision  which  ex- 
pressly or  impliedly  requires  that  the  entire  space  at  the  rear 
of  defendant's  building  shall  be  kept  open  forever,  so  that  the 
plaintiff's  stables  may  have  air  and  light.  A  right  of  way  to 
a  stable  does  not  carry  with  it  such  light  and  air  as  the  stable 
needs,  but  such  as  the  right  of  way  needs  for  its  reasonable 
enjoyment.  As  was  said  in  Atkina  v.  Bordman,  2  Met.  457, 
37  Am.  Dec.  100,  the  leading  case  upon  the  subject:  "  As  to 
the  darkening,  ....  the  defendants  were  not  liable  for  dam- 
ages, unless,  from  the  length  of  the  passage-way,  it  was  so 
darkened  as  to  render  it  unfit  for  the  purposes  of  a  passage- 
way. We  may  conceive  of  a  covered  passage  of  eight  or  ten 
feet  high,  of  a  length  so  considerable  that  unless  openings  were 
left  there  would  not  be  light  enough  admitted  at  the  ends  to 
enable  persons  to  use  it  with  comfort  for  the  purposes  of  a 
passage-way,  but  unless  darkened  to  that  extent,  it  is  not  a 
case  for  damage";  citing  Parker  v.  Smith,  6  Car.  &  P.  438; 
Backv.  Stacey,  2  Car.  &  P.  465;  Wells  v.  Ody,  7  Car.  &  P.  410; 
Pringle  v.  Wernham,  7  Car.  &  P.  377. 

In  Oerrish  v.  Shattuck,  132  Mass.  235,  the  defendant  built 
over  "  a  passage-way  four  feet  wide  "  that  had  been  reserved 
"in,  through,  and  over"  certain  premises,  but  placed  no  part 
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of  his  building  on  the  surface  of  the  ground,  and  left  the  way 
unobstructed  for  a  reasonable  height  above.  It  was  held  that 
the  plaintiflF,  as  the  dominant  owner,  had  "  no  right  to  light 
and  air  above  the  way,"  and  that  she  had  "on)y  the  right 
of  passing  and  repassing,  with  such  incidental  rights  as  are 
necessary  to  its  enjoyment." 

To  the  same  effect  is  Bumham  v.  NevinSy  144  Mass.  88;  69 
Am.  Rep.  61. 

But  where  the  easement  was  "  a  passage-way  five  feet  wide 
in  the  clear  for  light  and  air,"  and  "  always  to  be  kept  open 
for  the  purpose  aforesaid,"  it  was  held  that  the  dominant  owner 
had  a  right  to  the  open  and  unobstructed  passage  of  light  and 
air  from  the  ground  upwards,  and  throughout  the  length  of  the 
passage-way:  Brooks  v.  Reynolds,  106  Mass.  31. 

If  the  alley-way  in  question  had  been  protected  by  a  restric- 
tion of  that  kind,  the  claim  of  the  plaintifif  would  have  had  a 
basis  in  the  deed,  which  would  have  shown  on  its  face  that  it 
was  the  purpose  of  the  parties  to  create  something  more  than 
a  mere  right  of  passage.  As  it  is,  we  can  find  no  such  inten- 
tion, because,  as  we  have  held,  the  deed  calls  for  a  right  of 
way,  and  nothing  more.  The  space  at  the  rear  of  the  plaintiff's 
premises  is  under  his  exclusive  control,  subject  to  the  right  of 
way  over  it,  and  he  can  ventilate  and  light  his  stable  by  keep- 
ing that  space  open,  but  he  cannot  prevent  his  neighbor,  two 
doors  away,  from  building  on  his  own  land,  even  if  it  cuts  off 
some  light  and  air,  as  long  as  a  suitable  passage  is  left  open, 
with  enough  light  and  air  to  conveniently  use  it. 

Upon  the  facts  as  found,  and  under  the  conveyance  as  we 
construe  it,  no  right  of  the  plaintiff  has  been  interfered  with 
by  the  defendant,  and  the  judgment  should  therefore  bo 
afl&rmed,  with  costs.  

Private  Wats  —  Riohts  ot  Gbantbbs.  —  The  grantee  of  a  right  of  way 
has  not  only  a  right  of  passage  at  all  times  over  the  grantor's  land,  bat  also 
such  rights  as  are  necessary  and  incident  to  such  passage:  Herman  v.  Roberts, 
119  N.  Y.  37;  16  Am,  St.  Rep.  800,  and  note;  extended  note  to  Welch  y. 
Wilcox,  100  Am.  Dec.  114;  extended  note  to  Bakeman  v.  Talbot,  88  Am.  Doo. 
279. 

Pbivatk  Wats  —  Rights  of  Ownkk  o»  Skrviknt  Estatb  to  Erbot 
Buildings  over.  —  The  grantor  of  a  private  way  may  cover  that  way  by 
building  over  it,  provided  he  leaves  a  space  high  and  wide  enough  to  reason- 
ably answer  the  purpose  for  which  such  passage  was  reserved:  Atkins  v. 
Bordman,  2  Met.  457;  37  Am.  Deo.  100,  and  note;  note  to  Bumham  ▼.  Nev- 
ins,  59  Am.  Rep.  64. 

Private  Wats  —  Dimensions  not  Expressed.  —  Where  the  dimensions 


538  De  Cordova  v.   Barnum.  [New  York, 

of  a  way  are  not  expressed,  bnt  the  object  of  the  reservation  ia  ezpresaed,  the 
dimensions  must  be  inferred  to  be  such  as  are  reasonably  sufficient  to  accom* 
plish  the  object:  Atldna  v.  Bordman,  2  Met.  457;  37  Am.  Deo.  100,  and  acta. 

DzBDS  are  most  strongly  construed  against  tho  grantor:  Note  to  AtUnM  r« 
Bordman,  37  Am.  Deo.  115. 


Db  Cordova  v.  Barnum. 

flSO  New  Yokk,  616.] 

Collateral  SBcuBiriEa.  — Broker  Holding  Collateral  Sbcuritiks  n 
NOT  Required  to  Realize  ufox  Them  before  bringing  an  action  to 
recover  judgment  upon  a  debt  for  the  securing. 

Brokers.  —  A  Custom  of  Brokers,  when  collateral  securities  are  put  up  aa 
a  margin,  and  an  account  becomes  sufficiently  reduced  to  jeopardize  it, 
to  advertise  and  sell  the  collaterals  before  proceeding  against  their  cus« 
tomer  for  the  amount  due  from  him,  is  of  no  effect  when  the  stocks  of 
the  customer  have  been  sold  at  his  request,  and  the  broker  is  not  carry- 
ing anything  for  him  upon  a  margin.  Hence  a  broker  may  then  main* 
tain  an  action  for  the  balance  due  him,  without  first  realizing  on  the 
collaterals  in  his  hand. 

William  Romer  and  Stephen  S.  Marshall,  for  the  appellant. 
Everett  P.  Wheeler,  for  the  respondent. 

Landon,  J.  The  plaintifiF  was  a  stock-broker,  and  brought 
this  action  to  recover  of  the  defendant  a  balance  of  account 
representing  the  losses  upon  the  purchase  and  sale  of  certain 
stocks  made  by  the  plaintiff  at  the  request  of  the  defendant 
and  upon  a  margin. 

The  transactions  and  the  amount  due  the  plaintiff  upon 
upon  them  were  established  by  the  evidence,  and  the  judg- 
ment should  be  affirmed,  unless  errors  to  the  prejudice  of  the 
defendant  were  committed  upon  the  trial. 

It  appeared  from  the  evidence  that  during  the  pendency  of 
the  stock  transactions  in  question,  the  defendant  assigned  to 
and  deposited  with  the  plaintiff  fourteen  shares  of  the  Arras 
Horse  Palace  Car  Company's  stock  to  protect  plaintiff  from 
loss  on  the  stock  transactions.  The  defendant's  speculations 
were  unfortunate,  and  he  finally  gave  plaintiff  an  order  to  sell 
out  at  the  best  he  could  get,  and  plaintiff  did  so.  The  plain- 
tiff still  holds  the  horse  palace  car  stock. 

The  defendant  asked  the  court  to  hold,  or  to  instruct  the 
jury,  that  the  plaintiff  could  not  maintain  this  action  without 
showing  that  he  had  used  all  reasonable  means  to  realize  upon 
the  fourteen  shares  of  stock  which  he  held  as  collateral;  that 
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it  was  plaintiflF's  duty  to  advertise  and  sell  it,  and  credit  de- 
fendant with  the  proceeds,  or  to  return  it  to  defendant  before 
this  action  was  brought.  The  court  refused  to  hold  as  re- 
quested. The  defendant  offered  to  prove  the  value  of  the  four- 
teen shares  of  stock;  the  plaintiff's  objection  to  such  proof 
was  sustained. 

In  these  rulings  no  error  was  committed.  The  plaintiff 
held  the  fourteen  shares  of  horse  palace  car  stock  as  collat- 
eral security  to  protect  him  from  loss.  There  was  no  special 
agreement  that  the  plaintiff  should  first  realize  upon  the  col- 
lateral before  bringing  an  action  against  the  defendant  to  re- 
cover the  debt  due  him,  and  therefore  the  plaintiff  was  not 
required  to  realize  upon  the  collateral  before  resorting  to  this 
action:  Butterworth  y.  Kennedy^  5  Bosw.  143;  South  Sea  Co.  v. 
Duncomhy  2  Strange,  919;  Lawton  v.  Newland,  2  Stark.  64; 
Eames  v.  Widdowson,  4  Car.  &  P.  151;  Elder  v.  Rouse^  15  Wend. 
218;  Colebrook  on  Collateral  Securities,  136;  Jones  on  Pledges, 
sec.  590. 

The  defendant  offered  to  prove  by  a  witness  that  it  was  the 
custom  of  stock-brokers,  when  collateral  security  was  put  up 
as  a  margin,  and  the  account  became  reduced  sufficiently  to 
jeopardize  it,  to  advertise  and  sell  the  collateral  security,  and 
to  charge  his  customer  with  the  balance,  and  that  such  was 
the  usage  of  the  plaintiff,  known  to  the  defendant  at  the  time 
the  margin  was  put  up,  and  at  the  time  of  closing  the  account. 

The  court  was  justified  in  sustaining  the  objection  to  this 
offer,  because  the  plaintiff  sold  out  defendant's  stocks  upon 
defendant's  express  order,  and  not  to  protect  himself  because 
of  a  shrinking  or  exhausted  margin.  Whatever  the  custom  of 
brokers  may  be  while  the  speculation  is  pending,  it  can  have 
no  application  to  the  broker's  right  to  recover  what  is  due  him 
after  he  has  carried  his  customer's  stocks  as  long  as  requested, 
and  finally  sold  them  pursuant  to  his  express  order. 

The  other  exceptions  do  not  require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 


Brokers.  —  Collateral  Skouritt  —  NECEsarrr  to  Riat.tcb  trpoir.  — 
A  person  holding  collateral  securities  is  not  bound  to  resort  to  them  before 
suing  upon  his  principal  claim,  but  when  that  claim  is  satisfied,  he  may  be 
compelled  to  reassign  or  release  the  collaterals:  Wallace  t.  Finnegan,  14 
Mich.  170;  90  Am.  Deo.  243,  and  note.  See  note  to  MiUer  ▼.  Chtty$burg 
Bankt  34  Am.  Deo.  451. 
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Eeillt  V,  Hart. 

[130  N«W  YOBK,  625.] 

JuBismoTioK.  —  Ths  Diath  ov  thb  Plaintiff  whils  ths  Sttkkons  rx 
THE  Action  is  BsiNa  Served  by  Poblioation  leaves  the  action  in  a  sus- 
pended condition,  and  no  proceeding  can  be  taken  until  bis  executor  or 
administrator  ia  substituted  as  a  party  plaintiff  in  bis  place,  and  if  the 
publication  of  the  summons  is  continued  {»  though  the  plaintiff  remained 
alive,  it  is  ineffectual  to  confer  jurisdiction  over  the  defendants. 

John  R.  KuhUf  for  the  appellants. 

Jesse  Johnson,  for  the  respondent. 

Bradley,  J.  The  controversy  arose  upon  the  refusal  of  the 
defendant  to  complete  the  purchase  of  certain  land  in  the  city 
of  Brooklyn,  which  land  was  the  subject  of  a  contract  between 
the  parties,  whereby  the  plaintiffs  agreed  to  sell  and  convey  it 
by  full  covenant  warranty  deed  to  the  defendant,  and  the  lat- 
ter to  purchase  it  at  the  price  of  $3,360.  The  refusal  was  upon 
the  asserted  ground  that  the  plaintiflFs  were  unable  to  convey  a 
perfect  title  to  the  premises.  The  title  of  the  plaintiffs  was 
derived  from  the  purchaser  of  the  property  on  a  sale  made  pur- 
suant to  a  judgment  of  foreclosure  of  a  mortgage.  And  the 
objection  was  founded  on  the  charge  that  such  foreclosure  sale 
was  ineflFectual  to  bar  the  equity  of  redemption  of  one  Lynch, 
who  had  the  title  subject  to  the  mortgage.  Lynch  and  his 
wife  resided  in  the  state  of  Louisiana.  The  action  to  foreclose 
the  mortgage  was  commenced  by  one  Coggshall  in  November, 
1874,  by  the  service  of  the  summons  personally  upon  two  de- 
fendants other  than  Lynch  and  his  wife.  And  in  December 
following  an  order  for  service  of  the  summons  by  publication 
upon  them  was  obtained,  and  the  summons  was  published 
accordingly,  but  before  that  service  was  completed  the  plain- 
tiff in  the  action  died.  The  publication  of  the  summons, 
nevertheless,  proceeded  to  the  termination  of  the  six  weeks, 
the  time  directed  by  the  order.  And  afterwards,  pursuant  to 
the  order  of  the  court  in  which  that  action  was  brought,  it  was 
continued  in  the  name  of  the  executrix  of  the  will  of  the  de- 
ceased plaintiff.  The  defendants  Lynch  did  not  appear;  and 
the  decree  was  thereafter  entered,  and  the  sale  pursuant  to  it 
had.  The  question  is,  whether  the  summons  was  effectually 
served  upon  defendants  Lynch.  The  action,  having  been  com- 
menced by  the  personal  service  of  the  summons  on  the  two 
other  defendants,  was  properly  continued  in  the  name  of  the 
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executrix  as  plaintifif:  Code,  sec.  121;  Livermon  ▼.  Bainbridge^ 
49  N.  Y.  126. 

As  the  requisite  time  to  effect  service  by  publication  had 
not  expired  at  the  time  of  the  death  of  the  original  plaintiff, 
the  summons  had  not  then  been  served  upon  the  defendants 
Lynch,  and  the  court  had  acquired  no  jurisdiction  of  them, 
although  it  had  of  the  action  by  the  personal  service  of  the 
other  defendants.  But  the  effect  of  the  death  of  the  plaintiff 
was  to  produce  a  suspension  of  further  proceedings  until  hia 
successor  was  placed  in  that  relation  to  the  action.  What  had 
been  accomplished  in  it  while  there  was  a  plaintiff  remained 
effectual,  and  when  the  executrix  became  such,  progress  in  the 
action  could  properly  be  made  from  the  place  in  the  proceed- 
ings where  the  suspension  had  left  them:  Moore  y.  Hamilton 
44  N.  Y.  666. 

In  that  view,  the  order  for  service  of  the  summons  by  pub- 
lication may  have  remained  available,  but  it  is  not  seen  how 
the  four  weeks'  publication  of  the  summons  before  the  death, 
and  the  two  weeks  following,  could  be  treated  as  an  effectual 
service  upon  those  non-resident  defendants.  During  the  latter 
period  there  was  no  plaintiff,  and  in  practical  effect  no  action 
to  support  any  proceedings  within  that  time.  The  prior  pub- 
lication of  the  summons  was  then  an  unaccomplished  attempt 
to  serve  it.  And  to  constitute  a  service  in  that  manner,  it 
was  necessary  to  publish  once  in  each  of  six  successive  weeks 
in  the  two  designated  newspapers.  There  was,  then,  no  ser- 
vice of  the  summons  on  those  defendants  while  the  action  in 
which  the  order  was  made  had  any  party  plaintiff,  and  for 
that  reason  it  was  in  a  suspended  condition,  and  could  not 
support  any  proceeding  then  taken  for  any  purpose  other  than 
to  continue  it  in  the  name  of  the  successor  as  such.  Before 
the  death  of  the  original  plaintiff  the  court  had  acquired  no 
jurisdiction  of  those  defendants.  It  could  not  obtain  any  dur- 
ing the  suspension  following  his  death,  and  consequently  it 
had  no  jurisdiction  of  them  at  the  time  the  executrix  became 
plaintiff;  and  it  does  not  appear  that  their  persons  were  there- 
after in  any  manner  brought  in  that  relation  to  the  court.  It 
is  suggested  that  the  situation  is  no  different  than  it  would  be 
in  case  of  an  assignment  by  a  plaintiff  during  the  pendency 
of  an  action,  but  it  may  be  seen  that  in  such  case  there  would 
continuously  be  a  plaintiff,  and  for  that  reason  not  necessarily 
any  legal  suspension  of  proceedings.  As  the  statutory  provis- 
ions relating  to  the  continuance  of  the  action  at  the  time  in 
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question  were  in  the  old  code,  no  reference  to  those  of  the  pres- 
ent code  is  called  for;  but  the  latter,  in  the  respect  under  con- 
sideration, do  not  modify  the  rule  applicable  to  the  present 
case. 

These  views  lead  to  the  conclusion  that  the  defendant  was 
justified  in  his  refusal  to  accept,  under  the  contract,  the  title 
which  the  plaintiffs  were  able  to  convey,  and  that  the  judg- 
ment should  be  afl&rmed.        

Abatement  ot  Action  bt  Death  ov  Plaiktot.  —  At  common  law,  in  all 
actions  wliere  there  were  two  or  more  plaintiffa,  the  death  of  one  of  them, 
pending  the  action,  was  an  abatement  of  the  action:  Haven  r.  Brovm,  7 
Greenl.  421;  22  Am.  Dec.  208.  Oainer  t.  Oainer,  30  W.  Va.  390,  ia  a  case 
in  which  the  action  abated  by  the  death  of  the  plaintiff.  Judicial  writs  do 
not  generally  abate  by  the  death  of  a  party,  bat  it  ia  otherwiae  aa  to  the 
original  writ:  Hanson  v.  Bamea,  3  Gill  L  J.  359;  22  Am.  Dea  822;  and  note. 
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Taxation  —  JcRiSDionoir, — A  Corpoeation  Cseatid  by  thb  Laws  o» 
Another  Statb,  bnt  doing  business  in  this  state,  is  subject  to  the  Jnris> 
diction  of  the  ofScer  whose  duty  it  is  to  determine  and  assess  the  amount 
of  taxes  which  the  corporations  are  bound  to  pay  to  the  state,  and  ia  sub- 
ject  to  taxation  aa  well  as  a  domestic  corporation. 

Taxation  —  Jurisdiction  —  Tax  oh  Foreign  CIorporations.  —  If  a  corpo- 
ration created  by  the  laws  of  a  sister  state  employs  the  whole  or  any  part 
of  its  capital  here,  and  thus  has  the  benefit  and  protection  of  the  govern* 
ment  and  laws  of  the  state  to  the  extent  of  the  capital  so  employed, 
there  is  no  reason  why  it  should  not  be  subject,  to  the  extent  of  such 
capital,  to  the  same  burdens  and  obligations  as  a  domestic  corporation. 
The  tax  is  imposed  for  the  privilege,  which  is  extended  to  it  by  the  stat- 
nte,  of  doing  business  here  as  a  corporation  and  in  its  corporate  name. 

Ck>NSTITDTIONAL  LaW — ReOULATION  07  COMMEROB. — A  StATOTB  IMPOS- 
ING A  Tax  upon  Corporations  created  in  another  state,  the  basis  of 
which  is  the  amount  or  portion  of  their  capital  in  use  in  this  state  in  th« 
transaction  of  their  ordinary  business,  is  not  in  conflict  with  the  proTis- 
ion  of  the  constitution  of  the  United  States  conferring  upon  Congress  tht 
power  to  regulate  commerce  between  the  states.  When  the  state  per« 
mita  a  foreign  corporation  to  transact  business  within  its  limits  in  its 
corporate  name,  and  imposes  taxes  on  it  for  the  privilege,  this  is  not  a 
regulation  of  interstate  commerce,  but  a  lawful  exercise  of  the  power  of 
taxation  upon  a  corporation  that  for  the  time  being  is  withiii  its  juris- 
diction for  that  purpose. 

William  W.  MacFarland,  for  the  appellant. 
Charles  F.  Tabor,  attorney-general,  for  the  appellee. 
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O'Bbien,  J.  The  relator  is  a  corporation  organized  under 
the  laws  of  New  Jersey,  having  an  authorized  capital  of  five 
million  dollars,  four  million  of  which  has  been  issued.  On 
September  2,  1890,  the  comptroller  of  this  state,  in  pursuance 
of  chapter  361  of  the  Laws  of  1881,  fixed  and  determined  the 
amount  of  taxes  due  from  the  relator  to  the  state  for  the  three 
years  ending  November  1,  1889,  at  $2,303.42,  and  in  arriving 
at  this  result,  he  found  that  the  amount  of  its  capital  stock 
employed  by  the  relator  within  this  state  was  $100,000  for  the 
year  1887,  $1,333,333  for  the  year  1888,  and  $121,212  for  the 
year  1889.  No  question  appears  to  be  made  by  the  relator  in 
regard  to  the  correctness  of  the  comptroller's  action  in  estimat* 
ing  and  fixing  the  amount  of  its  capital  in  use  in  this  state, 
or  in  determining  the  amount  of  the  tax  thereon,  if  it  is  liable 
for  any  tax  at  all.  The  relator's  sole  contention  on  this  branch 
of  the  case  is,  that  it  is  not  doing  business  within  the  state,  and 
hence  is  not  within  the  statute.-  If  the  relator  is  within  the 
statute,  and  the  comptroller  had  jurisdiction  to  inquire  and 
determine  whether  the  relator  was  employing  any  part  of  its 
capital  in  business  within  this  state,  and  if  so,  the  amount, 
we  do  not  understand  that  the  relator  complains  of  the  dispo- 
sition made  of  the  facts  bearing  on  the  questions  of  value.  In 
regard  to  the  facts  bearing  on  the  question  whether  the  relator 
is  doing  business  within  this  state,  the  return  to  the  writ  of  cer- 
tiorari brought  to  review  the  action  of  the  comptroller  states 
that  it  "  consisted  in  part  of  maintaining  a  sales  agency  in  the 
city  of  New  York,  and  in  selling  the  product  of  its  mills  in 
this  state,  and  in  refining  crude  oil  within  this  state,  and  deliv- 
ering  the  same  to  purchasers  therein,  and  maintaining  a  depot 
or  warehouse  in  the  state  of  New  York  for  the  storage  of  its 
products  therein,  and  in  keeping  on  deposit,  in  the  banks  in 
the  city  of  New  York,  large  sums  of  money  for  the  use  of  the 
relator  and  for  the  carrying  on  of  its  business;  that  during 
the  year  1887,  nearly  forty  per  cent  of  the  total  sales  of  prod- 
ucts by  the  relator  were  sales  made  in  the  state  of  New  York; 
and  during  the  year  1888,  over  thirty-three  and  one  third  per 
cent  of  the  total  sales  of  relator's  products  were  made  in  the 
state  of  New  York;  and  during  the  year  1889,  over  three  per 
cent  of  its  total  sales  were  made  in  the  state  of  New  York." 
It  further  appears  that  the  relator's  business  is  the  manufao- 
ture  and  production  of  oil  from  cotton-seed,  and  refining  and 
Belling  the  same.  Its  principal  oflBce  is  at  Camden,  New  Jer- 
sey, but  it  has  an  oflSce  or  agency  in  the  city  of  New  York. 
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During  the  year  1888,  it  kept  in  banks  of  this  state,  for  use  in 
the  transaction  of  its  business,  $15,124,  and  during  the  year 
1889,  $88,773.74.  During  the  three  years  for  which  the  tax 
was  assessed,  it  sold  in  this  state  about  one  third  of  its  whole 
product.  There  can  be  no  doubt  that  a  corporation  created  by 
the  laws  of  another  state,  but  doing  business  in  this  state,  is 
subject  to  the  jurisdiction  of  the  officer  whose  duty  it  is,  under 
the  act  of  1881,  to  determine  and  assess  the  amount  of  taxes 
which  corporations  are  bound  to  pay  to  the  state,  and  is*  sub- 
ject to  taxation  as  well  as  a  domestic  corporation.  The  basis 
of  the  tax  is  the  amount  or  portion  of  its  capital  in  use  here  in 
the  transaction  of  its  ordinary  business.  How  much  that  may 
be  in  any  particular  case  is  generally  a  question  of  fact,  to  bo 
determined  by  the  comptroller  under  the  procedure  pointed 
out  by  the  statute.  There  is  no  injustice  or  hardship  in  such 
a  law.  If  a  foreign  corporation  or  a  corporation  created  by  the 
laws  of  a  sister  state  employs  the  whole  or  a  portion  of  its  cap- 
ital here,  and  thus  has  the  benefit  and  protection  of  the  gov- 
ernment and  laws  of  the  state  to  the  extent  of  the  capital  so 
employed,  there  is  no  reason  why  it  should  not  be  subjected, 
to  the  extent  of  the  capital  so  employed,  to  the  same  burdens 
and  obligations  as  a  domestic  corporation.  The  tax  is  not 
imposed  upon  its  property,  but  for  the  privilege  which  is  ex- 
tended to  it  by  the  state  of  doing  business  here  as  a  corpora- 
tion and  in  its  corporate  name.  Since  the  statute  has  been 
amended  so  as  to  make  the  amount  of  capital  used  in  this 
state  the  basis  of  the  tax,  the  amount  of  business  transacted 
here  is  of  much  less  importance  than  formerly.  If  but  a  very 
small  part  of  the  corporate  business  is  done  here,  and  but  a 
small  part  of  the  capital  employed  here,  then  the  tax  is  corre- 
spondingly light.  The  facts  in  this  case  show  that  during  the 
year  for  which  the  assessment  was  made,  the  relator  employed 
a  portion  of  its  capital  and  conducted  a  substantial  part  of  its 
business  operations  within  this  state,  and  that  was  enough  to 
subject  it  to  the  obligation  to  defray  some  part  of  the  public 
burdens.  The  statute  in  question,  in  its  application  to  corpo- 
rations created  by  the  laws  of  another  state  and  doing  busi- 
ness here,  has  been  frequently  construed  by  this  court,  and  the 
principles  applicable  to  such  cases  stated.  The  facts  of  this 
case  bring  it  within  the  rule  of  liability  enunciated  in  these 
cases:  People  v.  Equitable  Trust  Co.,  96  N.  Y.  387;  People  v. 
Horn  Silver  Mining  Co.^  105  N.  Y.  76;  People  y.  Wemple,  129 
N.  Y.  548. 
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The  statute  under  which  the  tax  in  question  was  imposed  is 
not  in  conflict  with  the  provisions  of  the  federal  constitution, 
which  confers  upon  Congress  the  exclusive  power  to  regulate 
commerce  between  the  states.  ThT)ugh  the  relator  is  a  New 
Jersey  corporation,  its  principal  manufacturing  operations  ar* 
carried  on  in  the  southern  or  cotton-producing  states.  For 
the  purpose  of  disposing  of  its  product,  it  is  necessary  or  con- 
venient to  establish  and  keep  an  agency  in  the  city  of  New 
York,  and  to  employ  some  part  of  its  capital  here,  though  it 
may  be  a  comparatively  small  part,  and  to  sell  a  considerable 
part  of  the  product  of  its  factories  here.  All  this  it  does  in  its 
corporate  name  and  character.  The  state  has  the  power  to 
exclude  corporations  of  other  states  from  doing  business  within 
its  jurisdiction.  If,  however,  it  permits  them  to  come  here 
and  transact  their  business,  it  may  impose  a  tax  upon  them  for 
this  privilege,  and  this  is  not  a  regulation  by  the  state  of  inter- 
state commerce,  but  a  lawful  exercise  of  the  power  of  taxation 
upon  corporate  bodies  that  for  the  time  being  are  within  its 
jurisdiction  for  that  purpose.  If  the  contention  of  the  learned 
counsel  for  the  relator  should  prevail,  then  any  manufacturing 
corporation  in  other  states,  or  even  in  a  foreign  country,  could 
come  here  and  establish  an  office  or  agency,  and  transact  a  part, 
or  even  the  whole,  of  its  business  here,  and  escape  taxation 
entirely,  upon  the  ground  that  it  was  engaged  in  selling  some 
part  of  its  product  in  other  states  or  in  foreign  countries,  and 
therefore  was  engaged  in  interstate  or  foreign  commerce, 
within  the  meaning  of  the  federal  constitution.  The  com- 
mercial clause  of  the  federal  constitution  does  not  preclude 
the  states  from  exercising  the  power  of  taxation  in  such  a  case 
as  is  disclosed  by  this  record.  The  cases  in  which  statutes 
enacted  by  the  states  have  been  held  invalid  as  regulations  of 
commerce  were  stated  by  Mr.  Justice  Field  in  Sherlock  v. 
Ailing,  93  U.  S.  102.  As  those  legislative  acts  which  "  im- 
posed a  tax  upon  some  instrument  or  subject  of  commerce, 
or  exacted  a  license  fee  from  parties  engaged  in  commercial 
pursuits,  or  created  an  impediment  to  the  free  navigation  of 
some  public  waters,  or  prescribe  conditions  in  accordance  with 
which  commerce  in  particular  articles,  or  between  particular 
places,  was  required  to  be  conducted."  They  are  all  cases 
which  operate  directly  upon  commerce.  In  another  part  of  the 
same  opinion  the  learned  judge  explains  the  scope  and  mean- 
ing of  the  provision  conferring  upon  Congress  exclusive  power 
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to  regulate  commerce.  "  In  conferring  upon  Congress  the  reg- 
ulation of  commerce,  it  was  never  intended  to  cut  the  states  off 
from  legislating  on  all  subjects  relating  to  the  health,  life,  and 
eafety  of  its  citizena,  though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.  Legislation  in  a  great 
variety  of  ways  may  affect  commerce,  and  persons  engaged  in 
it,  without  constituting  a  regulation  of  it,  within  the  meaning 
of  the  constitution."  The  only  limitation  upon  the  power  of  a 
state  to  exclude  a  foreign  corporation  from  doing  business 
within  its  limits,  or  to  exact  conditions  for  such  a  privilege, 
arises  where  the  corporation  is  in  the  employ  of  the  federal 
government,  or  where  its  business  is  strictly  commerce,  inter- 
state or  foreign:  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.^ 
96  U.  S.  12;  Pembina  etc.  Mining  Co.  v.  Pennsylvania,  125 
U.  S.  181,  190. 

The  cases  are  numerous  in  the  highest  federal  court  where 
legislation  such  as  that  now  under  consideration  has  been 
held  to  be  valid,  and  none  of  the  cases  cited  by  the  learned 
counsel  for  the  relator  hold  that  a  state  statute  imposing  a  tax 
upon  a  manufacturing  corporation  of  another  state  for  the 
privilege  of  doing  business  here  is  invalid:  State  Freight  Tax 
Cases,  15  Wall.  232;  State  Tax  on  Gross  Receipts,  15  Wall.  284; 
Delaware  R.  R.  Tax  Case,  18  Wall.  208;  Erie  R'y  Co.  v.  Pennsyl- 
vania, 21  Wall.  492;  Philadelphia  Fire  Ass'n  y.New  York,  119 
U.  S.  119;  Smith  v.  Alabama,  124  U.  S.  482;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  599;  Marye  v.  Baltimore  and  Ohio  R.  R., 
127  U.  S.  123.  The  property  of  a  foreign  corporation  engaged 
in  foreign  or  interstate  commerce  may  be  taxed  equally  with 
like  property  of  a  domestic  corporation  engaged  in  the  same 
business;  but  a  tax  or  other  burden  imposed  upon  the  prop- 
erty of  either  corporation  because  it  is  used  to  carry  on  that 
commerce,  or  upon  the  transportation  of  persons  or  property, 
or  for  the  navigation  of  the  public  waters  over  which  the 
transportation  is  made,  is  invalid  and  void,  as  interference 
with  and  obstruction  of  the  power  of  Congress  in  the  regula- 
tion of  commerce:  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  8.  211. 

The  obligation  imposed  upon  the  relator  by  the  act  of  1881, 
to  pay  a  tax  to  the  state  treasury  as  a  condition  of  enjoying 
the  privilege  of  transacting  business  here,  does  not,  in  our 
opinion,  conflict  with  any  provision  of  the  federal  constitution. 

The  judgment  of  the  general  term  should  be  affirmed, 
with  costs. 
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Interstate  Commerce,  Constttutionalitt  of  State  REoixLATioNa  of.  — 
ConalUutional  Provisions.  —  One  of  the  powers  conferred  upon  the  Congress  of 
the  United  States  by  section  8  of  article  1  of  the  national  constitution  is  that 
of  reguiatiag  commerce  "  with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  Among  the  limitations  of  the  powers  of  the  in- 
dividual states  contained  in  section  10  of  the  same  article  are,  "  that  no  stata 
shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws,  and  the  net  produce  of  all  duties  and  imposts  laid  by  any 
state  on  imports  or  exports  shall  be  for  the  use  of  the  treasury  of  the  United 
States,  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  Con« 
gress,"  and  "no  state  shall,  without  the  consent  of  Congress,  lay  any  duty 
on  tonnage."  The  object  of  this  note  is  to  aid  in  determining  what  legisla> 
tion  on  the  part  of  the  states  may  be  disregarded  and  pronounced  invalid, 
either  because  it  is  upon  a  subject  committed  to  Congress  by  section  8.  or 
upon  which  the  states  are  expressly  forbidden  to  act  by  section  10;  in  other 
words,  in  determining  what  state  legislation  is  invalid  for  the  reason  that  it 
interferes  with  interstate  commerce  or  with  commerce  with  a  foreign  nation. 

Concurrent  Authority  of  Congress  and  of  the  State  Leghlatures,  —  One  of  the 
most  difficult  questions  to  decide  was,  whether  or  not  the  clauses  of  the  con- 
stitution which  we  have  quoted  left  any  concurrent  power  in  the  states  over 
the  subjects  to  which  those  clauses  relate.  With  respect  to  the  prohibitions 
mentioned  in  section  10,  there  could  be  no  doubt  that  they  excluded  or  an- 
nulled all  state  action  except  upon  the  conditions  there  prescribed.  But  the 
power  given  Congress  by  section  8,  "to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with  the  Indian  tribes,"  is  not  in 
terms  exclnsive;  and  if  the  power  of  the  states  to  act  upon  the  same  subject 
is  excluded,  or  to  the  extent  to  which  it  is  excluded,  the  exclusion  results 
from  the  impossibility  of  there  existing  two  sovereigns  having  at  the  same 
time  the  right  to  regulate  and  control  the  same  subject-matter.  There  can 
never  have  been  any  reasonable  doubt  that  when  Congress  exercised  to  any 
extent  the  power  given  it  to  regulate  commerce,  whatever  it  did  within  the 
limits  of  the  power  conceded  to  it  was  paramount  to  any  state  action  and 
beyond  the  reach  of  any  state  annulment.  But  many  regulations  which 
directly  or  indirectly  affect  commerce  with  foreign  nations  or  among  the 
several  states  may  be  enacted  which  do  not  conflict  with  any  pre-existing 
regulation  of  commerce,  and  against  the  policy  of  which  the  national  legisla- 
ture has  never  spoken.  Do  these  regulations  remain  in  force  until  the  na- 
tional legislature  prescribes  some  rule  inconsistent  with  them  7  or  does  the 
mere  grant  of  the  power  to  Congress  exclude  all  state  action,  whether  Con- 
gress thinks  proper  to  exercise  its  powers  or  not?  "  The  doctrine  now  firmly 
established  is,  that  where  the  subject  upon  which  Congress  can  act  under  its 
commercial  power  is  local  in  its  nature  or  sphere  of  operation,  such  as  harbor 
pilotage,  the  improvement  of  harbors,  the  establishment  of  beacons  and  buoys 
to  guide  vessels  in  and  out  of  port,  the  construction  of  bridges  over  navigable 
rivers,  the  erection  of  wharves,  piers,  and  docks,  and  the  like,  which  can  be 
properly  regulated  only  by  special  provisions  adapted  to  their  localities,  the 
state  can  act  until  Congress  interferes  and  supersedes  its  authority;  but  where 
the  subject  is  national  in  its  character,  and  admits  and  requires  uniformity 
of  regulation,  affecting  alike  all  the  states,  such  as  transportation  between 
the  states,  including  the  importation  of  goods  from  one  state  into  another, 
Congress  oan  alone  act  npon  it  and  provide  the  needed  regulations.  The 
absence  of  any  law  of  Congress  on  the  subject  is  equivalent  to  its  declaration 
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that  oommeroe  In  tbat  matter  shall  be  free.  Thus  the  absence  of  regalationi 
as  to  Interstate  oommerce  with  reference  to  any  partionlar  sabjeot  is  taken 
&s  a  declaration  that  the  importation  of  that  article  into  the  states  shall  b« 
unrestricted":  Botomanv.  Chicago  etc.  R'yCo.,  125  U.  S.  507;  Ldayv.  Hardin^ 
135  U.  a  108;  WeUon  v.  8me  of  Missouri,  91  U.  a  275;  Oounty  of  Mobile  v. 
Kimball,  102  U.  S.  691;  Bagg  v.  Wilmington  etc  JR.  R.  Co.,  109  N.  a  279;  26 
Am.  St.  Eep.  669. 

Considering  the  objections  made  to  a  statiite  of  the  state  of  Mississippi,  pro> 
Tiding  for  the  improvement  of  the  river,  harbor,  and  bay  of  Mobile,  Mr.  Jus* 
tice  Field,  speaking  for  the  supreme  court  of  the  United  States,  said:  "The 
objection  that  the  law  of  the  state,  in  authorizing  the  improvement  of  the 
harbor  of  Mobile,  trenches  upon  the  commercial  power  of  Congress,  assumea 
an  exclusion  of  state  authority  from  all  subjects  in  relation  to  which  that 
power  may  be  exercised,  not  warranted  by  the  adjudications  of  this  court, 
notwithstanding  the  strong  expressions  used  by  some  of  its  judges.  That 
power  is  indeed  without  limitation.  It  authorizes  Congress  to  prescribe  the 
conditions  upon  which  commer(  •  in  all  its  forms  shall  be  conducted  between 
our  citizens  and  the  citizens  or  subjects  of  other  countries,  and  between  citizens 
of  the  several  states,  and  to  adopt  measures  to  promote  its  growth  and  insure  its 
safety.  And  as  commerce  embraces  navigation,  the  improvement  of  harbors  and 
bays  along  our  coast,  and  of  navigable  rivers  within  the  states  connecting  with 
them,  falls  within  the  power.  The  subjects,  indeed,  upon  which  Congress 
can  act  under  this  power  are  of  infinite  variety,  requiring  for  their  successful 
management  different  plans  or  modes  of  treatment.  Some  of  them  are  na- 
tional in  their  character,  and  admit  and  require  uniformity  in  their  regula* 
tion,  affecting  alike  all  the  states;  others  are  local,  or  are  mere  aids  to 
commerce,  and  can  only  be  properly  regulated  by  provisions  adapted  to  their 
special  circumstances  and  localities.  Of  the  former  class  may  be  mentioned 
all  that  portion  of  oommerce  ,with  foreign  countries  or  between  the  states 
which  consists  in  the  transportation,  purchase,  sale,  and  exchange  of  com* 
modities.  Here  there  can,  of  necessity,  be  only  one  system  or  plan  of  regu* 
lations,  and  that  Congress  alone  can  prescribe.  Its  nou-action  in  such  cases, 
with  respect  to  any  particular  commodity  or  mode  of  transportation,  is  a 
declaration  of  its  purpose  that  the  commerce  in  that  commodity  or  by  that 
means  of  transportation  shall  be  free.  There  would  otherwise  be  no  security 
against  conflicting  regulations  of  different  states,  each  discriminating  in  favor 
of  its  own  products  and  citizens,  and  against  the  products  and  citizens  of 
other  states.  And  it  is  a  matter  of  public  history  that  the  object  of  vesting 
in  Congress  the  power  to  regulate  commerce  with  foreign  nations  and  among 
the  states  was  to  insure  uniformity  of  regulation  against  conflicting  and  dis* 
criminating  state  legislation  ":  Mobile  County  v.  Kimball,  102  U.  S.  696. 

There  may,  in  some  instances,  be  a  difficulty  in  determining  whether  the 
regulation  in  question  is  upon  a  subject  "national  in  its  character,"  and 
which  "admits  and  requires  uniformity  of  regulation,  affecting  alike  all  the 
states  ";  but  if  it  is  ascertained  to  belong  to  that  class,  then  it  is  now  estab* 
lished  that  it  must  be  disregarded.  "  As  the  grant  of  power  to  regulate  com* 
merce  among  the  states,  so  far  as  one  system  is  required,  la  exclusive,  the 
states  cannot  exercise  that  power  without  the  consent  of  Congress,  and  in  the 
absence  of  legislation,  it  is  left  for  the  courts  to  determine  when  state  action 
does  or  does  not  amount  to  such  exercise;  or  in  other  words,  what  is  or  is  not 
a  regulation  of  such  commerce.  When  that  is  determined,  ,the  controversy 
is  at  an  end  ":  Leiay  v.  Hardin,  135  U.  S.  100. 

Speaking  upon  the  same  topic,  Mr.  Justice  Bradley,  in  Brown  r.  Houston, 
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114  U.  S.  630,  said:  "The  power  to  regulate  commerce  among  the  several 
states  is  granted  to  Congress  in  terms  as  absolute  as  is  the  power  to  regulate 
commerce  with  foreign  nations.  If  not  in  all  respects  an  exclusive  power,  if 
in  the  absence  of  congressional  action  the  states  may  continue  to  regulate 
matters  of  local  interest  only  incidentally  affecting  foreign  and  interstate 
commerce,  such  as  pilots,  wharves,  harbors,  roads,  bridges,  tolls,  freights, 
etc.,  still,  according  to  the  rule  laid  down  in  Cooley  v.  Board  of  Wardens,  12 
How.  319,  the  power  of  Congress  is  exclusive  wherever  the  matter  is  national 
in  its  character,  or  admits  of  one  nuiform  system  or  plan  of  regulation;  and 
is  certainly  so  far  exclusive  that  no  state  has  power  to  make  any  law  or  regn* 
lation  which  will  affect  the  free  and  unrestrained  intercourse  and  trade 
between  the  states,  as  Congress  has  left  it,  or  which  will  impose  any  dis* 
criminating  burden  or  tax  upon  the  citizens  or  products  of  other  states  com- 
ing or  brought  within  its  jurisdiction.  All  laws  and  regulations  are  restrictive 
of  natural  freedom  to  some  extent,  and  where  no  regulation  is  imposed  by 
the  government  which  has  the  exclusive  power  to  regulate,  it  is  an  indication 
of  its  will  that  the  matter  shall  be  left  free.  So  long  as  Congress  does  not 
pass  any  law  to  regulate  commerce  among  the  several  states,  it  thereby  indi- 
cates  its  will  that  that  commerce  shall  be  free  and  nntrammeled;  and  any 
regulation  of  the  subject  by  the  states  is  repugnant  to  such  freedom.  " 

The  following  state  regulations  have  been  held  to  affect  matters  national 
in  their  character,  and  admitting  and  requiring  uniformity  of  regulation,  and 
therefore  to  be  invalid,  though  not  in  conflict  with  any  regulation  prescribed 
by  Congress:  Imposing  taxes  on  any  passenger  from  a  foreign  country  landing 
at  a  port  of  this  state:  People  v.  Compagnie  Oenerale,  107  U.  S.  59;  prohibit- 
ing common  carriers  from  bringing  intoxicating  liquors  from  any  other  state 
or  territory  without  first  being  furnished  with  a  certificate  as  prescribed 
in  the  state  statute:  Bowman  v.  Chicago  <Se  N.  W.  Railtoay,  125  U.  S.  508;  exact* 
ing  the  payment  of  a  specific  sum  per  week  or  month  from  all  persons  selling 
merchandise  by  sample:  Bobbins  v.  Shelby  Taxing  District,  120  U.  S.  493;  taxing 
freight  transported  from  state  to  state:  State  Freight  Tax  Cases,  15  Wall.  232; 
granting  exclusive  rights  to  establish  and  maintain  electric  telegraph  lines: 
Pensacola  Tel.  Go.  v.  W.  U.  Tel.  Co.,  9G  U.  S.  1;  or  to  navigate  all  the  waters 
within  the  jurisdiction  of  the  states,  with  boats  moved  by  fire  or  steam:  Oib- 
bonsv.  Ogden,  9  Wheat.  1;  requiring  all  persons  engaged  in  the  transportation 
of  passengers  among  the  states  to  give  all  persons  traveling  within  the  state, 
upon  vessels  employed  in  such  business,  equal  rights  and  privileges  in  all 
parts  of  the  vessel,  without  distinction  on  account  of  race  or  color:  Hall  v. 
Dt  Cuir,  95  U.  S.  485;  imposing  a  tax  on  the  gross  receipts  of  railroads  for  the 
carriage  of  freight  and  passengers  into,  out  of,  or  through  the  state:  Fargo  v, 
Micliigan,  121  U.  S.  230;  or  upon  the  gross  receipts  of  a  steamship  company, 
derived  from  the  transportation  of  persons  and  property  by  sea  between  dif- 
ferent states:  Philadelp/iia  S.  S.  Go.  v.  Pennsylvania,  122  U.  S.  326.  Varioua 
other  regulations  of  the  character  here  under  consideration  are  referred  to  in 
other  parts  of  this  note,  under  appropriate  headings.  The  views  ultimately 
prevailing  in  the  supreme  court  of  the  United  States  upon  this  subject  were 
first  most  distinctly  promulgated  by  Judge  Curtis  i  ^  his  opinion  in  Cooley  v. 
Board  of  Wardens,  12  How.  318,  in  which  he  said:  "  The  diversities  of  opnion, 
therefore,  which  have  existed  upon  this  subject,  have  arisen  from  the  different 
views  taken  of  the  nature  of  this  power.  But  when  the  nature  of  a  power 
like  this  is  spoken  of,  when  it  is  said  that  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Congress,  it  must  be  intended  to 
refer  to  the  subjects  of  that  power,  and  to  say  they  are  of  such  a  nature  as 


650  People  v.  Wemplb.  [New  York, 

to  require  exclnsire  leglslatioa  by  Congress.  Now,  the  power  to  regulate 
commerce  embraces  a  vast  field,  containing  not  only  many,  but  exceedingly 
various,  subjects,  quite  unlike  in  their  nature;  some  imperatively  demanding 
a  single  uniform  rule,  operating  equally  on  the  commerce  of  the  United  States 
in  every  port;  and  some,  like  the  subject  now  in  question,  as  imperatively 
demanding  that  diversity  which  alone  can  meet  the  local  necessities  of  navi* 
gation.  Either  absolutely  to  affirm  or  deny  that  the  nature  of  this  power 
requires  exclusive  legislation  by  Congress  is  to  lose  sight  of  the  nature  of 
the  subjects  of  this  power,  and  to  assert,  concerning  all  of  them,  what  is 
really  applicable  but  to  a  part.  Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform  system  or  plan  of  regulation, 
may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive  legialatioa 
by  Congress." 

The  ultimate  views  of  the  supreme  court  upon  this  subject,  together  with 
the  authorities  supporting  them,  are  well  represented  by  the  following  extract 
from  the  opinion  of  Mr.  Justice  Bradley,  speaking  for  the  court  in  Rohbina  v. 
SMhy  Taxing  Dist,  120  U.  S.  492:  "  1.  The  constitution  of  the  United  States 
having  given  to  Congress  the  power  to  regulate  commerce,  not  only  with  for< 
eign  nations,  but  among  the  several  states,  that  power  is  necessarily  exclusivs 
whenever  the  subjects  of  it  are  national  in  their  character,  or  admit  only  of 
one  uniform  system  or  plan  of  regulation.  This  was  decided  in  the  case  of 
Cooley  V.  Board  of  Wardens  of  the  Port  of  Philadelphia,  12  How.  299,  319,  and 
was  virtually  involved  in  the  case  of  Oibbons  v.  Ogden,  9  Wheat.  1,  and  has 
been  confirmed  in  many  subsequent  cases,  amongst  others  in  Brown  v.  Mary* 
land,  12  Wheat.  419;  The  Passenger  Oases,  7  How.  283;  Crandall  v.  Nevada, 
6  Wall.  35,  42;  Ward  v.  Maryland,  12  Wall.  418,  430;  StcUe  Freight  Tax  Cases, 
15  Wall.  232,  279;  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259,  272;  Rail* 
road  Co.  v.  ffusen,  95  U.  S.  465,  469;  MobOe  v.  Kimball,  102  U.  S.  691,  697» 
Gloucester  Ferry  Co.  v.  Penmylvania,  114  U.  S.  196,  203;  Wd>ash  etc.  R'y  Co. 
V.  Illinois,  118  U.  S.  557.  2.  Another  established  doctrine  of  this  court  is, 
that  where  the  power  of  Congress  to  regulate  is  exclusive,  the  failure  of  Coa« 
gress  to  make  express  regulations  indicates  its  will  that  the  subject  shall  b« 
left  free  from  any  restrictions  or  impositions;  and  any  regulation  of  the  sub- 
ject by  the  states,  except  in  matters  of  local  concern  only,  as  hereafter  men- 
tioned,  is  repugnant  to  such  freedom.  This  was  held  by  Mr.  Justice  Jobnsoa 
in  Oibbons  v.  Ogden,  9  Wheat.  1,  222,  by  Mr.  Justice  Grier  in  the  Passenger 
Cases,  7  How.  283,  462,  and  has  been  affirmed  in  subsequent  cases:  State 
FreigJit  Tax  Cases,  15  Wall,  232,  279;  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
469;  Welton  v.  Missouri,  91  U.  S.  275,  282;  MobiU  v.  Kimball,  102  U.  S.  691, 
697;  Brown  v.  Houston,  114  U.  S.  622,  631;  Walling  v.  Michigan,  116  U.  SL 
446,  455;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  34;  Wabash  etc 
R'y  Co.  T.  Illinois,  118  U.  S.  557.  3.  It  is  also  an  established  principle,  as 
already  indicated,  that  the  only  way  in  which  commerce  between  the  state* 
can  be  legitimately  affected  by  state  laws  is,  when,  by  virtue  of  its  polica 
power,  and  its  jurisdiction  over  persons  and  property  within  its  limits,  a 
state  provides  for  the  security  of  the  lives,  limbs,  health,  and  comfort  of  per- 
sons and  the  protection  of  property;  or  when  it  does  those  things  which  may 
otherwise  incidentally  affect  commerce,  such  as  the  establishment  and  regu- 
lation of  highways,  canals,  railroads,  wharves,  ferries,  and  other  commercial 
facilities;  the  passage  of  inspection  laws  to  secure  the  due  quality  and  meas- 
ure of  products  and  commodities;  the  passage  of  laws  to  regulate  or  restrict 
the  sale  of  articles  deemed  injurious  to  the  health  or  morals  of  the  comma* 
nity;  the  imposition  of  taxes  upon  persons  residing  within  the  state  or  belong- 
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ing  to  its  population,  and  npon  avocations  and  employments  pursned  therein, 
not  directly  connected  with  foreign  or  interstate  commerce,  or  with  soma 
other  employment  or  basiness  exercised  ander  authority  of  the  constitntioa 
and  laws  of  the  United  States;  and  the  imposition  of  taxes  upon  all  property 
within  the  state  mingled  with  and  forming  part  of  the  great  mass  of  prop* 
erty  therein.  But  in  making  such  internal  regulations,  a  state  cannot  impos* 
taxes  npon  persons  passing  through  the  state,  or  coming  into  it  merely  for 
a  temporary  purpose,  especially  if  connected  with  interstate  or  foreign  com* 
merce;  nor  can  it  impose  such  taxes  upon  property  imported  into  the  state 
from  abroad  or  from  another  state,  and  not  yet  become  part  of  the  common 
mass  of  property  therein;  and  no  discrimination  can  be  made,  by  any  such 
regulations,  adversely  to  the  persons  or  property  of  other  states;  and  no  reg< 
Illations  can  be  made  directly  affecting  interstate  commerce.  .  Any  taxation 
or  regulation  of  the  latter  character  would  be  an  unauthorized  interferenco 
with  the  power  given  to  Congress  over  the  subject." 

Among  the  state  regulations  incidentally  affecting  interstate  commerce, 
which  have  been  held  to  be  enforceable  and  valid,  on  the  ground  that  they 
were  local  rather  than  national  in  their  scope  and  object,  or  related  generally 
to  the  rights,  duties,  and  liabilities  of  citizens,  and  affected  the  operations 
of  foreign  or  interstate  commerce  only  indirectly  or  remotely,  are  the  follow- 
ing: Statutes  creating  liabilities  for  marine  torts,  and  permitting  their  enforce« 
ment  after  the  death  of  the  person  injured:  Sherlock  v.  Ailing,  93  U.  S.  99; 
Steamboat  Co.  v.  Chase,  16  Wall.  522;  or  prohibiting  the  floating  of  loose  saw- 
logs  in  a  navigable  river  within  the  state,  "  without  the  same  being  rafted  or 
joined  together  or  inclosed  in  boats,  and  under  the  control,  supervision,  and 
pilotage  of  men  especially  placed  in  charge  of  the  same  and  actually  thereon  ": 
Craig  v.  Kline,  65  Pa.  St.  399.  Other  local  regulations  which  are  permitted 
to  incidentally  affect  interstate  and  foreign  commerce  are  mentioned  in  dif- 
ferent parts  of  this  note,  the  principal  of  which  may  be  found  under  the 
headings,  "Navigation  —  Rivers,  Obstruction  of,"  "Ferries,"  "Wharfage 
Fees,"  "Pilots  and  their  Charges,"  "Regulation  of  Common  Carriers," 
"The  Police  Power  and  Interstate  Commerce,"  "Quarantine  Laws,"  etc. 

New  Subjects  and  Instrumentalities  of  Commerce.  —  The  power  given  to  Con- 
gress to  regulate  commerce  is  not  restricted  to  commerce  and  its  instru- 
mentalities existing  at  the  time  of  the  adoption  of  the  constitution,  but 
extends  to  all  subjects  of  commerce  and  all  means  of  carrying  it  on,  whether 
known  or  anticipated  when  the  constitution  was  adopted  or  not.  Hence, 
though  an  invention  is  recent,  yet  if  it,  as  in  the  cue  of  the  electric  telegraph, 
becomes  one  of  the  instrumentalities  of  commerce,  any  state  regulation  of  it, 
or  of  its  use  which  amounts  to  a  regulation  of  commerce,  is  prohibited:  Pensa- 
eoJa  Tel  Co.  v.  Western  Union  Tel  Co.,  96  U.  S.  1;  Hatterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411;  Western  Union  Tel  Co.  v.  Atlantic  Tel  Co.,  5 
Nev.  102;  Yates  v,  Milvoaukee,  10  Wall.  497. 

What  is  Commerce,  —  "  Commerce  undoubtedly  is  traffic,  but  it  is  something 
more:  it  is  intercourse.  It  describes  the  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its  branches,  and  is  regulated  by  pre- 
scribing rules  for  carrying  on  that  intercourse";  and  it  therefore  includes 
navigation  by  or  through  which  commerce  is  carried  on  between  two  or  more 
states  or  vrith  a  foreign  nation:  Gibbons  v.  Ogden,  9  Wheat.  1;  Moorr.  Veazie, 
32  Me.  343;  52  Am.  Dec.  655;  Veasie  v.  Jfoor,  14  How.  668.  "  Commerce  is 
a  term  of  the  largest  import.  It  comprehends  intercourse  for  the  purposes  of 
trade  in  any  and  all  its  forms,  including  transportation,  porchase,  sale,  and 
exchange  of  commodities  between  the  citizens  of  our  country  and  the  oitiaena 
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or  subjects  of  other  countries,  or  between  citizens  of  different  states.  Th« 
power  to  regulate  it  embraces  all  the  instruments  by  which  such  commerce 
Diay  be  conducted  ":  Welton  v.  SCcUe  of  MiMouri,  91  U.  S.  280.  "  Commerce 
is  tiie  interchange  or  mutual  change  of  goods,  productions,  or  property  of  any 
kind,  between  nations  or  individuals.  Transportation  is  the  means  by  which 
commerce  is  carried  on;  without  transportation,  there  could  be  no  commerce 
between  nations  or  among  states.  Any  regulation  of  the  transportation  of 
interstate  commerce,  whether  it  be  upon  the  high  seas,  the  lakes,  the  rivers, 
or  upon  railroads  or  other  artificial  channels  of  communication  affecting  com- 
merce, operates  as  a  regulation  of  commerce  itself  ":  Council  Bluffs  v.  Kansas 
City  etc.  R.  R.  Co.,  45  Iowa,  338;  24  Am.  Rep,  773.  It  is  obvious  that  if  the 
several  states  could  regulate  transportation  or  the  other  means  by  which 
commerce  must  be  or  is  ordinarily  carried  on,  they  could  thereby  indirectly 
regulate  commerce  itself.  Therefore  no  state  regulation  of  the  instrument 
talities  of  interstate  commerce  is  admissible.  Hence  a  vessel  engaged  in 
navigation  between  different  states,  or  telegraph  or  telephone  companies  em- 
ployed in  interstate  commerce,  are,  except  as  to  purely  domestic  commerce, 
not  affected  by  state  regulations  unless  local  in  their  character,  and  such  as 
must  necessarily  be  included  with  the  police  powers  of  the  state:  Tlu  Daniel 
Ball,  10  Wall.  557;  Leloup  ▼.  Mobile,  127  U.  S.  640;  In  re  Penmylvania  Tele 
f>hone  Co.,  48  N.  J.  Eq.  91;  anU,  p.  462. 

Commerce  when  Begins  so  as  to  Protect  Subjects  of.  —  The  fact  that  articles 
or  a  class  of  articles  are  proper  subjects  of  interstate  commerce,  or  that  they 
are  intended  to  be  employed  in  such  commerce,  does  not  relieve  them  from 
the  authority  of  the  state  to  make  regulations  concerning  them.  When  they 
begin  to  move  from  one  state  to  another  as  articles  of  trade,  then  commerce 
commences:  Tlie  Daniel  Ball,  10  Wall.  657.  If  goods  are  in  course  of  trans- 
portation through  a  state,  though  detained  within  it  by  some  cause  of  delay, 
"  they  are  in  the  course  of  commercial  transportation,  and  are  clearly  under 
the  protection  of  the  constitution.  There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  domestic  law,  and  begin  to  be  gov- 
erned and  protected  by  the  national  law  of  commercial  regulation,  and  that 
moment  seems  to  us  to  be  the  legitimate  one  for  this  purpose,  in  which  they 
commence  their  final  movement  for  transportation  from  the  state  of  their 
origin  to  that  of  their  destination  ":  Goe  v.  Errol,  116  U.  S.  525.  Until  thia 
moment  arrives,  they  cannot  be  within  the  protection  "  of  the  national  law 
of  commercial  regulation,"  though  there  is  an  intention  to  export  them,  and 
they  have  been  brought  from  the  place  of  their  growth  or  manufacture  to 
some  point  or  station  for  the  purpose  of  exporting  them  thence  by  railroad  or 
some  other  means  of  transportation  there  available:  Coe  v.  Errol,  116  U.  S. 
617;  Turpin  v.  Burgess,  117  U.  S.  504;  Turner  v.  Maryland,  107  U.  S.  38. 
If  an  article  of  commerce  is  such  that  the  state,  in  the  lawful  exercise  of  its 
police  powers,  may  prohibit  its  manufacture  within  the  state,  on  the  ground 
that  it  is  injurious  to  the  health  or  morals  of  its  inhabitants,  or  for  some 
other  sufficient  reason,  the  exercise  of  the  police  power  cannot  be  avoided  or 
invalidated  by  the  claim,  whether  true  or  false,  that  the  articles,  if  their 
manufacture  is  allowed  by  law,  will  become  subjects  of  interstate  commerce: 
Beer  Co.  v.  MassachuseUs,  97  U.  S.  25;  Kansas  v.  Zeibolt,  123  U.  S.  623;  Kidd 
T.  Pearson,  128  U.  S.  1;  Powell  v.  Pennsylvania,  127  U.  S.  678. 

Commerce,  Termination  of  Rigkl  of  Subjects  of,  to  Protection.  —  While  the 
commencement  of  transportation  is  also  the  commencement  of  the  right  of  the 
articles  transported  to  protection  as  articles  of  interstate  commerce,  the  com- 
pletion of  snch  transportation  does  not  terminate  the  right  to  such  protection. 
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It  is  manifest  that  the  right  to  regalate  commerce  as  soon  as  the  subjects  of 
it  reach  a  state,  or  place  ia  the  state,  where  their  owners  desire  to  sell  or 
engage  in  traffic  with  them  would  be  equivalent  to  a  right  to  regulate  com< 
merce  between  states,  and  to  impose  regulations  at  variance  with  those  im* 
poaed  by  Congress,  or  to  enforce  restrictions  where  Congress  intended  all 
should  be  free  from  restraint.  Therefore,  though  an  article  is  such  that  the 
state,  in  the  exercise  of  its  police  powers,  may  forbid  its  manufacture  in  th« 
state,  or  its  sale  if  there  manufactured,  still  if  it  is  an  article  of  commerce, 
the  state  has  no  power  to  impose  any  regulation  or  restriction  which  will  pre* 
vent  its  being  brought  within  the  state,  or  its  sale  at  any  time  after  its  ar- 
rival, and  while  it  remains  in  original  packages:  Leisy  v.  Hardin,  135  U.  S. 
100;  Lpng  v.  Michigan,  135  U.  S.  161;  State  v.  Intoxicaiing  Liquors,  83  Me.  158. 
The  protection  to  the  importer  oeaaes  when  he  has  so  acted  that  the  prop« 
erty  imported  becomes  "  incorporated  and  mixed  up  with  the  general  masa 
of  property  in  the  country,  which  happens  when  the  original  package  is  no 
longer  such  in  his  hands":  Brown  v.  Maryland,  12  Wheat.  419;  Low  r. 
Auitin,  13  Wall.  29;  Keith  v.  State,  91  Ala.  1.  The  only  question  remaining 
to  be  finally  determined  is.  What  is  an  original  package,  and  the  breaking 
thereof,  within  the  meaning  of  these  decisions  ?  As  to  size  or  quantity,  there 
can  be  no  doubt  that  the  importer  may,  in  the  absence  of  congressional 
legislation  to  the  contrary,  make  it  as  large  or  small  as  to  him  may  seem 
convenient  or  desirable  for  accomplishing  the  purpose  he  has  in  view  of 
transporting  his  property  from  one  state  and  making  it  a  subject  of  sale  or 
exchange  in  another. 

Original  Packages.  —  "  Evidently  the  '  original  package '  referred  to  in  these 
decisions  was  and  is  the  package  of  the  importer  as  it  existed  at  the  time  of 
its  transportation  from  one  state  into  the  other.  The  whole  subject  has  rela* 
tion  to  commerce  and  to  interstate  commerce,  and  to  nothing  else.  Hence  the 
words  must  mean  the  package  as  transported  by  the  importer  himself,  or  by 
his  agent,  either  a  common  carrier  or  a  private  carrier,  for  the  purposes  of 
commerce;  and  therefore  it  would  seem  that  it  is  for  the  importer  to  deter* 
mine  how  large  or  how  small  the  package  should  be,  and  the  manner  in 
which  the  package  should  be  made  up,  and  the  materials  used  in  making  it 
up.  Certainly  an  importer  has  as  much  right,  under  the  federal  oonstitu* 
tion,  to  import  into  a  state  and  sell  against  its  laws  a  single  gill  of  intoxi* 
eating  liquor  as  he  has  to  import  into  such  state  and  sell  against  its  laws  a 
gallon  or  a  barrel  or  a  hogshead  of  the  same  interdicted  article.  In  some 
cases  of  interstate  commerce  it  would  scarcely  seem  necessary  that  any  pack« 
age  should  be  used.  For  instance,  in  the  transportation  of  live-stock,  the 
individaal  articles  transported  might  be  horses,  cows,  sheep,  or  hogs,  and 
these  articles  might  be  very  large  or  very  small,  even  little  pigs,  and  none 
of  them  placed  in  packages  ":  State  v.   Winters,  44  Kan.  728. 

An  importer  of  articles  of  commerce  from  one  state  into  another  may,  if  he 
chooses,  ship  them  in  small  boxes  or  bottles,  and  the  smallness  of  the  box  or 
bottle  cannot  prevent  it  from  being  entitled  to  protection  as  an  original  pack* 
age:  In  re  Beine,  42  Fed.  Rep.  615;  Keith  v.  Slate,  91  Ala.  1.  But  he  may, 
on  the  other  hand,  find  it  more  convenient,  or  that  his  property  is  less  liable 
to  breakage  or  destruction,  when  he  incloses  two  or  more  bottles  or  boxes 
within  something,  as  with  a  cord,  a  paper  wrapper,  or  a  larger  box.  Oa 
what  principle  are  the  articles  thus  protected  or  united  to  be  treated  differ* 
ently  from  the  treatment  applicable  to  them  when  they  are  shipped  sepa- 
rately ?  If  two  or  more  bottles  happen  to  be  tied  together  with  a  cord,  or 
inclosed  in  a  paper  or  other  wrapper,  does  the  cutting  of  the  cord  or  the 
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tearing  of  the  wrapper  deprive  their  owner  of  the  protection  of  the  constitu- 
tion T  And  what  la  there  in  the  language  of  the  constitution  to  indicate  that 
one  transporting  goods  from  one  state  to  another  should  not  be  entitled  to 
■ell  them  by  retail  as  well  as  by  wholesale,  or  that  his  right  to  sell  in  either 
manner  should  be  dependent  on  the  form  or  size  of  the  package  in  which  he 
happens  to  ship  them.  We  think  that  the  use  of  the  term  "original  pack- 
age "  was  merely  intended  to  furnish  one  of  the  tests  by  which  it  could  easily 
be  ascertained  whether  the  articles  in  question  were  the  same  articles  im- 
ported, and  to  assert  that  because  they  were  still  in  such  packages,  they 
could  not  have  been  commingled  with  other  articles,  and  were  therefore  un- 
doubtedly still  entitled  to  protection.  But  there  is  no  reason  why  this  test 
should  be  exclusive,  nor  have  we  seen  any  case  in  the  national  courts  in 
which  articles  still  in  the  possession  and  ownership  of  the  importer  have  been 
denied  protection  because,  when  imported,  they  were  boxed  up  or  inclosed 
with  other  articles  from  which  they  have  since  been  separated;  but  in  some 
of  the  state  courts,  bottles  of  intoxicating  liquors,  which  had  they  been 
shipped  separately  would  have  been  treated  as  in  original  packages  and  en- 
titled  to  protection,  have  been  decided  to  have  lost  their  immunity  because 
taken  out  of  the  boxes  in  which  they  were  shipped  before  being  exposed  for 
sale:  SmUh  y.  Slate,  54  Ark.  248;  Keith  v.  State,  91  Ala.  2;  Wade  v.  State,  63 
Vt  80. 

Navigation  —  Rivers,  Obstruction  of.  —  While,  as  we  have  heretofore  shown, 
the  power  to  regulate  commerce  includes  the  power  to  regulate  navigation, 
and,  as  a  general  rule,  that  any  state  regulation  of  navigation  which  affect* 
interstate  commerce  is  so  far  inoperative  and  void,  still  there  are  regulations 
of  a  local  character  which  a  state  may  lawfully  enact  and  enforce,  which  in- 
directly affect  navigation,  and  through  it  interstate  commerce,  and  which 
are  nevertheless  upheld.  Thus  the  construction  and  maintenance  of  a  bridge 
across  a  navigable  stream,  while  it  tends  to  interfere  with  navigation,  and  to 
that  extent  to  obstruct  commerce,  may  aid  transportation  across  the  stream, 
and  the  advantage  which  it  affords  commerce  may  exceed  the  detriment  to  it 
arising  from  the  obstructions  to  navigation.  The  local  legislature,  in  the  ab- 
sence of  any  congressional  action  upon  the  subject,  is  permitted  to  determine 
whether  commerce  is  best  promoted  by  a  bridge  or  not,  and  therefore  any 
enactment  by  the  state  upon  this  subject  is  controlling,  unless  it  conflicts 
with  national  legislation:  Oilman  v.  Philadelphia,  3  Wall.  713;  Veazie  v. 
Moor,  14  How.  568;  Willamettf-  Iron  Bridge  v.  Hatch,  126  U.  S.  1;  Escanaba 
Co.  V.  Chicago,  107  U.  S.  678;  CardvoeU  v.  American  Bridge  Co.,  113  U.  S. 
205;  Hamilton  v.  Vichahurg  R.  R.  Co.,  119  U.  S.  280;  Huae  v.  Olover,  119 
U.  S.  543;  State  v.  Leighton,  83  Me.  419,  So  there  are  instances  where  dams 
across  navigable  streams  may  promote  rather  than  hinder  commerce,  as  where 
by  such  dams  the  capacity  of  rivers  for  water  carriage  is  increased.  "In 
order  to  develop  their  greatest  utility  in  that  regard,  it  is  often  essential  that 
■uch  structures  as  dams,  booms,  piers,  etc.,  should  be  need,  which  are  sub- 
stantially obstructions  to  general  navigation,  and  more  or  less  so  to  rafts 
and  barges.  But  to  the  legislature  of  the  state  may  be  most  appropriately 
confided  the  authority  to  authorize  these  structures  where  their  use  will  do 
more  good  than  harm,  and  to  impose  such  regulations  and  limitations  in  their 
eonstruction  and  use  as  will  best  reconcile  and  accommodate  the  interest  of 
all  concerned  in  the  matter  ":  Pound  v.  Turck,  95  U.  S.  459. 

When,  however.  Congress  interposes  to  sanction  or  condemn  an  obstruction 
to  navigation,  its  authority  is  paramount  and  its  action  conclusive.  Hence, 
after  it  has  authorized  the  maintenance  of  a  bridge,  it  can  no  longer  be  pro- 
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ceeded  against  as  aalawfal,  and  when,  on  the  other  hand,  it  condemns  a 
bridge  or  a  particular  claw  of  bridges,  or  other  obstrnctions,  they  can  no 
longer  be  defended  as  innocent  and  lawful:  Newport  de  O.  Bridge  Co.  t.  United 
States,  105  U.  S.  471,  499;  The  Clinton  Bridge,  10  Wall.  464;  MUler  v.  Mayor, 
109  U.  S.  385.  "  The  power  to  regulate  commerce  comprehends  the  control 
for  that  purpose,  and  to  the  extent  necessary  of  all  the  navigable  rivers  of , 
the  United  States  which  are  accessible  from  a  state  other  than  those  in  which 
they  lie.  For  this  purpose  they  are  the  public  property  of  the  nation,  and 
subject  to  all  the  requisite  legislation  by  Congress.  This  necessarily  includes 
the  power  to  keep  these  open  and  free  from  any  obstruction  to  their  naviga- 
tion interposed  by  the  states,  or  otherwise;  to  remove  such  obstructions 
where  they  exist;  and  to  provide,  by  such  sanctions  as  they  may  deem 
proper,  against  the  occurrence  of  the  evil  and  for  the  punishment  of  the 
offenders.  For  these  purposes  Congress  possesses  all  the  powers  which  ex* 
isted  in  the  states  before  the  adoption  of  the  national  constitution,  and  which 
have  always  existed  in  the  Parliament  of  England  ":  South  Carolina  v.  Oeorgia, 
93  U.  S.  4;  Oilman  v.  Philadelphia,  3  Wall.  724;  Thames  Bank  r.  Lcmell,  18 
Conn.  500;  46  Am.  Dec,  332. 

Bivera,  Improvements,  Charging  Tolls  for  Use  of.  —  The  legislature  of  a  state 
may  authorize  the  improvement  of  a  river  within  its  limits  by  opening,  widen- 
ing, deepening,  or  straightening  it,  or  changing  its  general  course,  and  may 
authorize  tolls  to  be  charged  all  persons  using  it,  as  compensation  for  the 
advantage  derived  by  them  from  its  use  in  its  improved  condition:  Withers 
V.  Buckley,  20  How.  84;  Sands  v.  Manistee  River  Improvement  Co.,  123  U.  S. 
288;  Buggies  v.  Improvem/;nt  Co.,  123  U.  S.  297;  Huse  v.  Glover,  119  U.  S. 
543;  McReynokls  v.  SmaWiouse,  8  Bush,  447;  Thames  Bank  v.  Lovell,  18 
Conn.  500;  46  Am.  Dec.  332;  Wisconsin  R.  etc.  Co.  v.  Manson,  43  Wis.  255;  28 
Am.  Rep.  642;  Carondelet  Canal  Co.  r.  Parker,  29  La.  Ann.  430;  29  Am. 
Rep.  339. 

Ferries.  —  The  earlier  cases  in  the  national  courts  indicate  that  the  states 
have  the  right  to  grant  ferry  licenses,  and  the  privilege  of  maintaining  ferries 
over  navigable  waters  within  their  limits,  although  the  opposite  shore  on 
which  the  ferry  must  land  is  in  another  state,  and  that  a  license  fee  may  be 
imposed  on  the  keepers  of  ferries  living  in  a  state,  for  boats  owned  by  them 
and  used  in  ferrying  passengers  and  goods  from  a  landing  in  the  state  across 
a  navigable  stream  to  a  landing  in  another  state:  Carroll  v.  Campbell,  17  S.  W. 
Rep.  884;  Mo.,  Deo.  1891;  The  Lottawanna,  21  WalL  677;  Fanmng-7.  Oregoire, 
1 6  How.  534;  Conway  v.  Taylor's  Ex'rs,  1  Black,  603;  Wiggins  Ferry  Co.  v. 
Ekiat  St.  Louis,  107  U.  S.  365.  Nor  do  we  understand  the  later  decisions  as 
denying  "that  the  privilege  of  keeping  a  ferry,  with  a  right  to  take  tolls  for 
passengers  and  freight,  is  a  franchise  grantable  by  the  state,  to  be  exercised 
within  such  limits  and  under  such  restrictions  as  may  be  required  for  the 
safety,  comfort,  and  convenience  of  the  public  ";  but  they  do  make  it  clear 
that  no  taxes  can  be  imposed  upon  the  property  used  in  the  business  of  main- 
taining and  operating  a  ferry  between  two  or  more  states,  the  effect  of  which 
may  be  to  regulate  interstate  commerce,  and  that  such  property  is  exempt 
"  from  charges  other  than  such  as  are  imposed  by  way  of  oompensation  for 
the  use  of  the  property  employed,  or  for  facilities  afforded  for  its  use,  or  as 
ordinary  taxes  upon  the  value  of  the  property  ";  Olouoester  Ferrjf  Co.  v.  Penn- 
sylvania,  114  U.  a  196. 

Wharfage  Fees.  —  A  city  or  state  may  have  improved  landings  or  erected 
wharves  on  a  navigable  stream  or  in  a  harbor.  If  so,  it  may  charge  for  the 
use  of  such  landing  or  wharf,  and  may  declare  that  the  compensation  for  such 
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use  shall  be  proportionate  to  the  size  or  tonnage  of  the  vessel,  and  the  regu* 
lation  imposing  and  enforcing  snch  compensation  is  not  objectionable  either 
as  a  regulation  of  commerce  or  as  a  tax  on  tonnage:  Woraley  v.  Second  Munki- 
TpaUty,  9  Rob.  (La.)  324;  41  Am.  Deo.  333;  Sweeney  v.  Otia,  37  La.  Ann.  520; 
Cincinnati  etc.  Co.  v.  CatleUaburg,  105  U.  S.  559.  "A  duty  on  tonnage  is  a 
charge  for  the  privilege  of  entering  or  trading  or  lying  in  a  port  or  harbor; 
wharfage  is  a  charge  for  the  use  of  a  wharf  ";  and  if  a  city  owning  a  wharf 
adopts  an  ordinance  whereby  specific  charges  "  for  landing  at  or  using  it  are 
imposed  as  and  for  wharfage, "  such  charges  cannot  be  avoided  or  the  ordi* 
nance  declared  invalid  on  the  ground  that  they  are  excessive,  and  "  constitute 
but  a  duty  on  tonnage,  in  the  name  and  under  the  pretext  of  wharfage."  The 
intent  of  the  legislative  body  imposing  charges  professedly  for  wharfage 
cannot  be  aiscertained  and  thwarted  by  extrinsic  evidence:  Parkersburg  etc 
Trans.  Co.  v.  Parkersburg,  107  U.  S.  691;  Ouachita  P.  Co.  v.  Aiken,  121  U.  8. 
444;  Bobbins  v.  SMby  Tax  Dist.,  120  U.  S.  489.  If,  however,  an  ordinance 
or  statute  imposing  wharfage  discriminates  between  vessels  laden  with  the 
products  of  different  states,  it  cannot  be  sustained;  as  where  vessels  laden 
with  the  products  of  the  state  are  exempt  from  charges  to  which  vessels  bear* 
ing  the  products  of  other  states  are  subject:  Ouy  v.  Baltimore,  100  U.  S.  434. 
With  the  exception  that  discriminations  will  not  be  allowed  which  might 
in  themselves  operate  as  regulations  of  interstate  or  of  foreign  commerce, 
"wharfage,  the  matter  now  under  consideration,  is  governed  by  the  local 
state  laws;  no  act  of  Congress  has  been  passed  to  regulate  it.  By  the  state 
laws  it  is  generally  required  to  be  reasonable,  and  by  those  laws  its  reason* 
ableness  must  be  judged.  If  it  does  not  violate  them,  as  before  said,  the 
United  States  courts  cannot  interfere  to  prevent  its  exaction.  Of  course, 
neither  a  state  nor  any  municipal  corporation  under  its  authority  can  lay 
duties  on  tonnage;  for  that  is  expressly  forbidden  by  the  constitution;  bnt 
charges  for  wharfage  may  be  graduated  by  the  tonnage  of  the  vessels  using  a 
wharf,  and  that  this  is  not  a  duty  on  tonnage  within  the  meaning  of  the  con* 
stitution  has  been  distinctly  held  in  several  cases  ":  Ouachita  P.  Co.  v.  Aiken, 
121  U.  S.  448. 

Tonnage,  Whai  Forbidden  as  a  Charge  upon.  —  Although  the  decisions  of  the 
national  courts  sanction  charges  for  wharfage,  and  the  exaction  of  port  charges 
for  various  services  which  may  be  rendered  to  vessels  engaged  in  commerce, 
and  receiving  benefits  from  the  facilities  afforded  to  them  by  the  erection  of 
wharves  and  the  like,  it  must  not  be  forgotten  that  the  national  constitution 
declares  that  "  no  state  shall,  without  the  consent  of  Congress,  lay  any  duty 
on  tonnage,"  and  that  any  state  exaction  which  amounts  to  such  a  duty  can* 
not  be  enforced.  Any  system  of  taxing  vessels  which,  instead  of  taking  their 
value  as  a  basis  of  taxation,  imposes  a  tax  to  be  computed  upon  and  accord- 
ing to  their  tonnage  is  unconstitutional:  State  Tonnage  Tax  Cases,  12  WalL 
204.  Because  the  authorities  show  that  where  a  vessel  is  chargeable  with 
wharfage  or  for  other  services  rendered  to  it  such  charge  may  be  proportioned 
to  its  tonnage,  it  is  often  didicult  to  determine  whether  a  charge  to  be  ascer- 
tained from  the  tonnage  of  the  vessel  chargeable  is  invalid  as  an  exaction  of 
tonnage,  or  sustainable  as  a  compensation  due  for  services  rendered.  But  if 
the  charge  attempted  to  be  imposed  is  one  w(^ich,  by  the  terms  of  the  statute 
or  ordinance  imposing  it,  may  become  due  from  the  vessel,  without  any  ser- 
vices being  rendered  to  it,  and  from  the  mere  fact  that  it  has  arrived  in  a 
port  of  the  state,  it  is  a  charge  on  tonnage,  and  therefore  not  collectible. 
**  It  is  perfectly  clear  that  a  duty  or  tax  or  burden  imposed  under  the  an* 
thority  ol  the  etote,  which  is,  by  the  law  imposing  it,  to  be  measure  i  by  the 
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capacity  of  the  ressel,  and  ia,  in  its  essence,  a  contribution  claimed  for  the 
privilege  of  arriving  or  departing  from  a  port  of  the  United  States,  is  within 
the  prohibition":  Cannon  t.  Ifew  Orleatu,  20  WalL  581;  Inman  SUanuhip  Co. 
T.  Tinker,  94  U.  S.  238.  Nor  can  an  exaction  be  enforced  on  the  ground  that 
it  ia  intended  as  wharfage,  and  entitles  the  vessel  charged  with  it  to  the  ose 
of  a  wharf,  if  it  is  equally  chargeable  whether  a  wharf  is  used  by  it  or  not. 
"  A  tax  which  is,  by  its  terms,  due  from  all  vessels  arriving  and  stopping  in 
a  port,  without  regard  to  the  place  where  they  may  stop,  whether  it  be  in 
the  channel  of  a  stream  or  out  in  a  bay,  or  landed  at  a  natural  river  bank, 
cannot  be  treated  as  compensation  for  the  use  of  the  wharf ":  Cannon  v.  New 
Orleans,  20  Wall.  581;  Inman  SUanuhip  Co.  v.  Tinker,  94  U.  S.  238.  While 
the  states  have  power  to  establish  quarantine  laws  and  regulations,  and  to 
provide  the  revenue  necessary  for  their  enforcement,  this  power  most  be  ex> 
ercbed  in  subordination  to  the  constitution  of  the  United  States,  and  the 
requisite  revenue  cannot  be  raised  by  charges  imposed  upon  vessels,  to  be 
computed  upon  their  respective  tonnages:  Peete  v.  Morgan,  19  WalL  681. 
The  essential  test  of  a  tax  on  tonnage  "is,  that  it  is  imposed,  whatever  be 
the  subject,  solely  according  to  the  mle  of  weight,  either  as  to  capacity  to 
carry  or 'the  actual  weight  of  the  thing  itself":  Inman  Steamthip  Co,  t. 
Tinker,  94  U.  S.  238. 

Pilots  and  their  Chargei.  — That  the  regulation  of  pilots  and  pilotage  ia  a 
regulation  of  commerce  is  conceded.  "  A  pilot  is  as  much  a  part  of  the  oom« 
mercial  marine  as  is  the  hold  of  the  ship  and  the  helm  by  which  it  is  guided"; 
and  there  is  no  doubt  that  Congress  may,  whenever  it  chooses,  take  full  con* 
trol  of  the  matter  of  regulating  pilots  and  pilotage;  and  a  statute  of  a  state 
will  not  be  permitted  to  make  any  exaction  or  discrimination  in  conflict  with 
the  national  legislation:  The  Alameda,  31  Fed.  Rep.  366;  Freeman  v.  The 
Undaunted,  37  Fed.  Rep.  662.  In  the  absence  of  any  action  on  the  part  of 
Congress,  each  state  has  power  to  enforce  regulations  concerning  pilots 
aud  pilotage  in  and  approaching  its  harbors:  Cooley  v.  Board  qf  Wardens, 
12  How.  299.  Congress  has  sometimes  expressly  given  its  consent  to  such 
regulations,  and  at  other  times  has  made  regulations  of  its  own  with  re* 
spect  to  certain  matters;  but  the  decisions  concnr  in  declaring,  that,  except 
to  the  extent  that  Congress  has  acted,  each  state  may  act  for  itself:  Ex  parte 
McNeil,  13  WalL  236;  Wilson  r.  McNamee,  102  U.  S.  572;  Spraiguer.  Thomp- 
son, 118  U.  S.  90.  A  statute,  however,  declaring  that  the  master  and  port* 
wardens  of  a  port  within  the  state  shall  be  entitled  to  demand  and  receive  a 
specified  sum,  whether  called  upon  to  perform  any  service  or  not,  from  every 
vessel  arriving  in  that  port,  has  been  held  void,  both  as  a  regulation  of  com* 
merce  and  as  a  duty  on  tonnage.  This  statute  was  thought  to  differ  essen- 
tially from  the  statutes  imposing  charges  for  pilotage,  because  pilots  are  not 
by  this  statute  allowed  to  recover  compensation,  except  for  services  either 
performed  or  tendered,  while  the  statutes  declared  void  created  a  liability 
against  vessels,  whether  services  were  performed  or  tendered,  or  not:  Steamship 
Co.  V.  Port'wardens,  6  Wall.  31.  A  statute  making  it  the  duty  of  the  master 
and  wardens  of  a  port  to  o£fer  their  services,  and  make  a  survey  of  the  hatches 
of  all  sea-going  vessels  which  should  arrive  at  that  port,  and  declaring  that 
no  persons  other  than  such  master  or  wardens,  or  their  deputies,  should  make 
any  such  survey  or  any  survey  of  damaged  goods  coming  on  board  such  ves- 
sels, or  give  certificates  or  orders  for  the  sale  of  such  goods  at  auction,  waa 
also  adjudged  to  be  void  as  a  regulation  both  of  foreign  and  interstate  com* 
merce:  Foster  v.  Master  etc.  of  New  Orleans,  94  U.  S.  246. 

Diseriminatvins  i»  Favor  qf  the  Products  or  Mant^facturee  qf  the  State,  — 
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One  of  the  most  nntnra!  attempts  at  the  indirect  regnlatlon  of  commerce  is 
to  impose  acme  restriction  or  prohibition,  or  to  grant  some  privilege  or  exemp- 
tion, which  will  probably  or  certainly  especially  encourage  the  manufactures 
or  products  of  one  state,  or  discourage  the  introduction,  sale,  or  use  of  the 
products  or  manufactures  of  some  other  state.  Instances  of  legislation  of 
this  character  which  have  been  held  void  include  the  following:  Statutes  pro- 
hibiting all  persons  from  selling  wine  in  the  state,  but  excepting  from  their 
provisions  persons  who  grow  grapes  or  berries,  and  make  wine  therefrom,  and 
sell  it  on  the  premises  where  such  grapes  or  berries  are  grown,  or  in  any 
other  place  where  the  sale  of  intoxicating  liquors  is  licensed:  State  v.  DeS' 
champ,  53  Ark.  490;  Bogan  v.  State,  84  Ala.  449;  or  imposing  taxes  on  per- 
sons engaged  in  the  business  of  selling  liquors  at  wholesale,  or  taking  orders 
for  snch  liquors  to  be  shipped  into  the  state  from  any  place  out  of  the  state 
not  having  their  principal  place  of  business  in  the  state,  and  not  imposing  a 
like  tax  on  persons  engaged  in  a  like  business  in  reference  to  liquors  manufac- 
tured within  the  state:  WalUng  v.  Michigan,  116  U.  S.  446;  or  levying  taxes 
on  persons  selling  liquors  not  manufactured  within  the  state:  Tiernan  y. 
Rinker,  102  U.  S.  123;  or  requiring  any  person  who  shall  sell  or  offer  for  sale 
the  manufactured  articles  or  machines  of  other  states  or  territories,  unless  he 
be  the  owner  thereof  and  taxed  as  a  merchant,  to  take  out  a  license,  and  to 
pay  a  specified  sum  therefor:  Webber  v.  Virginia,  103  U.  S.  344. 

Restrictions  upon  Transportation.  —  State  legislation  may  also  attempt  to 
discourage  or  prohibit  the  transportation  of  articles  of  commerce  into,  out 
of,  or  across  the  state  in  professed  exercise  of  the  police  power,  or  upon  some 
other  ground  supposed  to  be  tenable.  Of  course,  any  such  interference  with 
transportation  necessarily  interferes  with  commerce.  There  may  be  circum- 
stances which  will  justify  it  as  an  exercise  of  the  police  power,  and  whether 
and  when  this  is  so  we  shall  consider  hereafter.  But  it  is  generally  true,  that 
the  police  power  of  the  states  will  not  be  suffered,  without  the  permission  of 
Congress,  to  interpose  any  restriction  amounting  to  a  regulation  of  commerce, 
either  among  the  states  or  with  a  foreign  nation.  A  statute  imposing  a  tax 
or  charge  on  the  landing  of  passengers:  Henderson  v.  Mayor  of  New  York,  92 
U.  S.  259;  Chy  Lung  v.  Freeman,  92  U.  S.  275;  Smith  v.  Turner,  7  How,  283; 
or  a  charge  against  persons  or  property  going  out  of  or  coming  within  a  state, 
or  any  prohibition  against  the  arrival  or  departure  of  persons  or  property,  or 
tending  to  prevent  the  receipt  or  sale  of  property  while  in  the  original  pack* 
ages  in  which  it  was  imported,  —  is  void,  because  it  is  an  attempted  regulation 
of  commerce:  State  v.  Stilsing,  62  N.  J.  L.  517;  Bovrman  v.  Chicago  die  N.  W. 
R'y,  125  U.  S.  465;  State  v.  Saunders,  19  Kan.  127;  Bennett  v.  American  Exp. 
Co.,  83  Me.  236;  23  Am.  St.  Rep.  774;  State  v.  Intoxieating  Liquors,  83  Me.  158. 
Natural  gas  is  an  article  of  commerce,  subject  to  purchase  and  sale,  and  to  be 
transported  from  one  place  to  another.  A  statute,  therefore,  declaring  it  to 
be  unlawful  for  any  person  "to  pipe  or  conduct  natural  gas  from  any  point 
within  this  state  to  any  point  or  place  without  this  state,"  and  that  any  per- 
son or  corporation  permitting  such  gas  to  be  carried  through  its  pipes  to  any 
place  without  the  state,  shall  forfeit  all  right,  title,  and  interest  in  and  to 
the  real  property  used  or  held  for  the  purpose  of  mining  for  natural  gas,  is 
nnconstitutional:  State  r.  Indiana  etc  Co.,  Ii20  Ind.  576. 

The  Regulation  of  Common  Carriers  necessarily  iaolades  transportation,  and 
therefore  commerce;  and  when  such  regulation  is  undertaken  by  a  state,  its 
operation  cannot  extend  to  interstate  commerce  or  commerce  with  a  foreign 
nation.  Therefore,  a  statute  fixing  rates  for  the  transportation  of  freight  or 
passengers:   Wabash  etc  R'y  v.  Illinois,  118  U.  S.  657;  Hardy  v.  Atkinson  etc 
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R.  R.  Co.,  32  Kan.  698;  State  v.  Ohieaqo  etc  R.  R.  Co.,  40  Minn.  267;  12  Am. 
St  Rep.  730;  SUUe  r.  Chicago  etc  R.  R.  Co.,  70  Iowa,  162;  S.  C.  R.  R  C<mm'r» 
V.  R.  R.  Co.,  22  S.  0.  220;  Commonwealth  v.  Housatonic  R.  R.  Co.,  143  Masi. 
264;  Oulfetc  R'y  v.  Dwyer,  75  Tex.  672;  16  Am.  St  Rep.  926;  or  declaring 
that  certain  discriminatiooa  shall  or  shall  not  be  made  between  certain  classes 
of  passengers:  HcUl  t.  De  Cuir,  95  U.  S.  485,  —  is  invalid  if  constmed  as  apply< 
ing  to  interstate  commerce,  and  is  valid  if  restricted  by  its  terms  or  by  the 
decision  of  the  state  court  to  commerce  transacted  wholly  within  the  state  t 
Railroad  Commiasion  Casta,  116  U.  S.  307;  Doumham  v.  Alexandria  Council* 
10  Wall  173;  Louisville  etc  R.  R.  Co.  v.  Mississippi,  133  U.  S.  637.  But  it  is 
■aid  that  "where  the  state  legislature,  without  discrimination,  passes  a  law 
which  operates  uniformly  in  aid  of  domestic  and  interstate  trade  alike,  and 
Congress  has  not  acted,  or  has  not  the  authority  to  afford  so  complete  a  rem* 
edy  for  the  evil  as  the  state  legislature,  there  can  be  no  question  about  the 
validity  of  such  legislation,  or  the  duty  of  the  state  courts  to  enforce  it,"  and 
therefore,  that  a  state  may  by  statute  impose  a  penalty  upon  all  railway  com< 
panics  for  a  failure  to  ship  freight  within  five  days,  though  such  statute 
operates  alike  upon  freight  to  be  shipped  outside  as  well  as  inside  the  statei 
Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  279;  26  Am.  St  Rep.  569. 

"  A  Telegraph  Company  occupies  the  same  relation  to  commerce  as  a  carrier 
of  messages  that  a  railroad  company  does  as  a  carrier  of  goods.  Both  com* 
panies  are  instruments  of  commerce,  and  their  business  is  commerce  itself, 
They  do  their  transportation  in  different  ways,  and  their  liabilities  are  in  soms 
respects  different,  but  they  are  both  indispensable  to  those  engaged  to  any 
considerable  extent  in  commercial  pursuits ":  Telegraph  Co.  v.  Texas,  105 
U.  S.  464;  Pensacola  T.  Co.  v.  Western  Union  Tel  Co.,  96  U.  S.  1.  There- 
fore, a  state  cannot  tax  each  message  sent  out  of  the  state:  Telegraph  Co.  ▼. 
Texas,  105  U.  S.  460;  nor  can  it  regulate  "  the  transmission  or  delivery  of 
interstate  telegrams,  even  within  its  own  borders."  *'The  whole  subject  of 
the  transmission  and  delivery  of  interstate  telegrams  is,  it  seems,  a  subject 
national  in  its  character  and  admits  safely  of  only  one  uniform  plan  of  rega« 
lation.  But  however  it  may  be  as  to  the  regulation  by  a  stale  of  the  trans- 
mission and  delivery  of  such  telegrams  within  its  own  boundaries,  it  seems 
certain  that  no  power  exists  in  a  state  to  regulate  the  mode  and  order  of 
transmission  and  delivery  of  interstate  telegrams,  starting  from  points  within 
its  own  territory,  after  such  telegrams  have  passed  the  state  line  and  are 
within  the  boundaries  of  other  states  ":  Western  Union  TeL  Co.  v.  Pendleton, 
122  U.  S.  355.  "  These  principles  are  as  applicable  to  messages  by  telephone 
AS  to  merchandise.  There  can  be  no  reasonable  distinction  between  the  office 
of  common  carrier  of  telephone  and  the  office  of  a  common  carrier  of  goods 
by  railway  or  steamboat ":  In  re  Pennsylvania  Telephone  Co.,  48  N.  J.  Eq.  91) 
anU,  p.  462. 

Taxes  on  Subjects  of  Commerce.  —  A  tax  imposed  upon  the  subjects  of  inter* 
state  or  foreign  commerce,  or  a  license  fee  exacted  of  persons  engaged  in  such 
commerce,  might  not  merely  discourage  such  commerce,  but  in  extreme  cases 
be  equivalent  to  its  prohibition.  "The  power  to  tax  includes  the  power  to 
destroy,"  and  therefore  the  taxation  of  interstate  or  foreign  commerce  with- 
out restriction  cannot  be  conceded  without  at  the  same  time  conceding  the 
power  to  destroy  it  Doubtless  every  form  of  taxation  directly  imposed  upon 
interstate  or  foreign  commerce,  or  its  instrumentalities  or  operations,  is  pro* 
hibited  to  the  states,  and  the  only  question  is,  how  far  it  may  be  incidentally 
imposed  without  falling  within  the  inhibition  implied  from  the  exclusive 
Dower  of  Congress  to  regulate  such  commerce.     A  tax  cannot  be  laid  by  a 
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■tate  on  the  amonnt  of  sales  made  by  auctioneers,  and  requiring  the  snm  pay- 
able  to  be  greater  in  the  case  of  articles  grown  or  manufactured  In  other 
states  than  upon  articles  which  are  grown  or  manufactured  in  the  state 
wherein  they  are  sold:  Cook  v.  Pennsylvania,  97  U.  S.  666;  nor  apon  passen> 
gers  departing  from  {Crandall  v.  Nevada,  6  WalL  35)  or  coming  within  the 
state:  People  v.  Compagnie  OcnerdU,  107  U.  S.  59;  Henderson  ▼.  Mayor  of  Nets 
York,  92  U.  S.  259;  whether  aliens  or  not;  nor  upon  messages  sent  by  a  tele- 
graph or  telephone  corporation  out  of  the  state  or  received  within  the  state 
from  another  state:  RaUerman  v.  Western  Union  Tel.  Co.,  127  U.  S.  411;  i.e- 
loup  V.  Port  qf  Mobile,  127  U.  S.  640;  In  re  Pennsylvania  Telephone  Co.,  48 
N.  J.  Eq.  91;  ante,  p.  462;  nor  can  a  statute  imposing  a  tax  upon  the  gross 
receipts  of  persona  or  corporations  engaged  in  transportation  be  enforced 
against  a  corporation  engaged  in  interstate  commerce.  If  a  railroad  corpora- 
tion transports  goods  from  one  portion  of  a  state  to  another,  but  in  so  doing 
necessarily  passes  through  part  of  another  state,  it  is  not  engaged  in  inter* 
state  commerce,  and  a  state  tax  levied  upon  such  transportation  is  not  in> 
valid:  LeUgh  Valley  R.  R.  Co.  v.  Pennsylvania,  145  U.  S.  192. 

Taxes,  when  may  be  Levied  on  Subjects  or  Instrumentalities  qf  Commerce.  —  On 
the  other  hand,  it  is  no  objection  to  a  tax  that  it  may  fall  upon  subjects  of 
interstate  commerce,  or  affect  persons  engaged  in  such  commerce,  if  these  re< 
suits  are  incidental,  and  do  not  flow  from  apparent  attempts  to  regulate  com- 
merce or  the  persons  transacting  it,  but  from  the  fact  that  such  subjects  or 
persons  are  affected  in  the  same  way  or  to  the  same  extent  as  other  persons 
or  subjects  are  affected.  A  tax  upon  all  the  sales  of  goods  made  within  a 
state  is  valid,  and  may  be  enforced  against  persons  who  have  sold  goods 
imported  from  other  states  or  territories,  though  such  goods  remain  in  the 
original  packages  in  which  they  were  imported,  though  such  taxes  are  not 
enforceable  against  the  importers  themselves  in  making  the  first  sale  after 
importation:  Woodruff  y.  Parliam,  8Wa,ll  123;  Waring  v.  Mayor,  8  WalL  110; 
Hinaon  v.  Lott,  8  Wall.  148.  A  tax  may  b«  levied  on  all  peddlers  of  sewing* 
machines,  and  one  cannot  escape  such  tax  by  proving  that  the  machines  which 
he  sells  were  manufactured  in  another  state:  Machine  Co.  v.  Oage,  100  U.  S. 
676.  If  a  man  has  moneys  on  hand  on  the  day  when  they  are  assessed,  he 
cannot  escape  taxation  on  the  ground  that  he  usms  his  capital  in  interstate  or 
foreign  commerce  by  investing  it  in  cotton  for  exportation  to  foreign  coun- 
tries: People  v.  Commissioners,  104  U.  S.  466.  The  owners  of  property  are 
not  entitled  to  have  it  exempted  from  state  or  local  taxation  because  of  its 
employment  in  interstate  commerce:  Delaware  Railroad  Tax,  18  Wall.  206; 
Horn  8.  M.  Co.  v.  New  York,  143  U.  S.  305.  Taxes  may  be  imposed  on 
railroads  though  established  by  Congress:  Railroad  Co.  v.  Peniston,  18  Wall, 
6;  though  not  on  franchises  granted  to  such  railroads  by  the  United  States: 
CaUfornia  r.  Central  Pacific  R.  R.  Co.,  127  U.  S.  1.  ••  It  is  well  settled  that 
there  is  nothing  in  the  constitution  or  laws  of  the  United  States  which  pre- 
vents a  state  from  taxing  personal  property  employed  in  interstate  or  foreign 
commerce,  like  other  personal  property  within  its  jurisdiction.  Ships  or  ves- 
sels, indeed,  engaged  in  interstate  or  foreign  commerce  upon  the  high  seas,  or 
other  waters  which  are  a  common  highway,  and  having  their  home  port  at 
which  they  are  registered  under  the  laws  of  the  United  States  at  the  domicile 
of  their  owners  in  one  state,  are  not  subject  to  taxation  in  another  state  at 
whose  ports  they  incidentally  and  temporarily  touch  for  the  purpose  of  de- 
livering or  receiving  passengers  or  freight.  But  that  is  because  they  are  not, 
in  any  proper  sense,  abiding  within  its  limits,  and  have  no  continuous  pres- 
ence or  actual  sitos  within  its  jurisdiction,  and  therefore  can  be  taxed  only 
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at  their  legal  situs,  theb  home  port  and  the  domicile  of  their  owners:  Pullman 
Car  Co.  V.  Pennsylvania,  141  U.  S.  23.  In  other  words,  property  employed 
in  interstate  commerce  is  snbject  to  taxation  by  the  states,  thoagb  there 
may  be  some  difficulty  in  determining  in  what  state  it  may  be  taxed,  or  the 
extent  to  which  it  may  be  taxed  in  several  different  states.  The  business  in 
which  it  is  employed  makes  necessary  its  frequent  passage  from  one  state  to 
another,  so  that  during  each  fiscal  year  it  may  be  at  different  times  in  several 
states,  or  even  in  all  the  states  of  the  Union.  To  tax  it  in  each  state  might 
paralyze  interstate  commerce,  and  to  altogether  exempt  it  from  taxation  would 
be  to  exempt  from  the  burdens  of  local  government  vast  amounts  of  property 
well  able  to  share  such  burdens,  and  constantly  in  need  and  receipt  of  protec* 
tion  afforded  by  the  state  and  municipal  governments,  and  paid  for  out  of  the 
fruits  of  state  and  municipal  taxation.  A  snbject  of  commerce,  or  an  instra« 
mentality  of  carrying  it  on,  is  not  liable  to  taxation  in  the  state  from  the  mere 
fact  that  it  happens  to  pass  through,  or  even  to  rest  for  a  short  time  therein, 
while  in  process  of  transportation:  State  Freight  Tax  Cases,  16  Wall.  232. 
But  as  to  these  instrumentalities  of  commerce  which  are  constantly  passing 
from  state  to  state,  whether  they  are  wholly  taxable  in  one  state  or  not,  some 
system  may  be  employed  which  will  subject  them  to  taxation  in  the  states 
through  which  they  pass,  so  far  as  may  be  just  under  the  circumstances.  Thus, 
if  a  sleeping-car  corporation  is  engaged  in  running  its  cars  in,  through,  and  onfc 
of  a  state,  and  has  at  all  times  a  number  of  such  cars  within  its  territory,  it  is 
subject  to  a  statute  applicable  to  all  corporations  engaged  in  the  transporta* 
tion  of  freight  or  passengers,  and  requiring  them  to  pay  taxes  based  upon  an 
assessment,  the  basis  of  which  is,  "  such  proportion  of  the  capital  stock  of 
the  company  as  the  number  of  miles  over  which  it  ran  cars  within  the  state 
bore  to  the  whole  number  of  miles  in  that  and  other  states  over  which  its 
cars  were  run.  This  ws^  %  just  and  equitable  method  of  assessment^  and  if 
it  were  adopted  by  all  the  states  through  which  these  cars  ran,  the  company 
would  be  assessed  upon  the  full  amount  of  its  capital  stock,  and  no  more  "t 
Pullman  Car  Co.  r.  Pennsylvania,  141  U.  S.  23;  Pullman  Car  Co.  T.  Hayward, 
141  U.  S.  36;  State  v.  Pullman  Car  Co.,  64  Wis.  89.  So  a  state  may  impose 
taxes  npon  each  corporation  doing  business  within  the  state,  for  the  privilege 
of  there  exercising  its  franchise,  to  be  determined,  when  the  corporation  is 
engaged  in  transportation,  by  the  gross  amount  of  its  receipts,  and  that  when 
the  corporation  is  doing  business  partly  within  and  partly  without  the  state, 
the  tax  should  be  equal  to  the  proportion  of  the  gross  receipts  of  the  state, 
to  be  ascertained  as  follows:  "The  gross  transportation  receipts  of  such  rail> 
road  line  or  system,  as  the  case  may  be,  over  its  whole  extent  within  and 
without  the  state,  shall  be  divided  by  the  number  of  miles  operated,  to  obtain 
the  average  gross  receipts  per  mile,  and  the  gross  receipts  in  this  state  shall 
be  taken  to  be  the  average  gross  receipts  per  mils  multiplied  by  the  number 
of  miles  operated  in  this  state."  This  statute  was  sustained,  on  the  ground 
that  it  was  not  a  tax  upon  interstate  commerce,  and  that  the  means  adopted 
were  intended  solely  for  the  purpose  of  determining  the  amount  of  business 
transacted  within  the  state,  and  of  levying  a  tax  thereon:  MoLme  r.  Qrand 
Trunk  R'y  Co.,  142  U.  S.  217. 

Licenses  Which  State  may  Exact.  — The  principles  to  which  we  have  referred 
M  applicable  te  taxation  are  equally  applicable  to  license  fees  exacted  for  the 
privilege  of  doing  hosiness  within  a  state.  A  state  may  exact  a  license  fee 
from  persons  carrying  on  business  within  its  territory,  without  rendering  its 
action  in  so  doing  subject  to  the  objection  that  it  is  attempting  to  regulate 
interstate  or  foreign  commerce,  provided  it  does  not  discriminate  in  favm:  of 
Ax.  St.  Ebp.,  Vol.  XXVII.  — 86 
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iti  people,  products,  or  maaufactures,  nor  charge  persons  importing  artiolas 
•of  commerce  within  the  state  for  the  privilege  of  there  disposing  of  them. 
'^'J^o  doubt  can  be  entertained  of  the  right  of  a  state  legislature  to  tax  trades, 
'professions,  or  occupations,  in  the  absence  of  inhibitions  in  the  state  constitn* 
tion  in  that  regard;  and  where  a  resident  citizen  engages  in  general  business 
subject  to  a  particular  tax,  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partly  in  negotiating  sales  between  resident  and 
non-resident  merchants  of  goods  situated  in  another  state,  does  not  involve  the 
taxation  of  interstate  commerce,  forbidden  by  the  constitution  ":  Ficklen  r. 
Shelby  Co.,  145  U.  S.  1.  A  license  tax  may  be  exacted  of  persons  buying  and 
celling  on  commission  or  otherwise  doing  business  within  the  state,  and  esti* 
•mated,  when  they  have  no  capital  invested,  on  their  gross  yearly  commissioni 
or  charges,  though  the  business  transacted  by  them  was  for  principals  resid* 
ing  in  other  states,  and  the  goods  sold  by  them  for  snch  principals  were  to 
be  shipped  into  the  state  in  which  the  brokers  did  business:  Ficklen  v.  Shelby 
fHo.,  145  U.  S.  1.  A  tax  imposed  on  merchants  and  other  dealers,  of  one  tenth 
of  one  per  cent  of  their  purchases,  whether  made  within  or  without  the  state, 
except  on  purchases  of  farm  products  from  the  producer,  has  been  sustained, 
on  the  ground  that  such  tax  was  a  valid  license  or  occupation  tax  for  th« 
privilege  of  doing  business  within  the  state:  State  v.  French,  109  N.  O.  722; 
26  Am.  St.  Rep.  590;  Stoic  v.  Stevenson,  109  N.  0.  730;  26  Am.  St.  Rep.  595. 
So  a  tax  may  be  imposed  on  the  keepers  of  ferries,  "although  their  boats 
ply  between  landings  lying  in  two  different  states ":  Wiggins  F.  Co.  t. 
East  St.  Louis,  107  U.  S.  365.  One  who  has  imported  goods  from  another 
■tate  or  a  foreign  country  has,  while  they  remain  in  the  original  packages,  a 
right  to  sell  them,  and  no  state  can  require  that  he,  as  a  condition  precedent 
to  the  exercise  of  this  right,  shall  take  out  any  license  or  pay  any  license  fee 
or  other  charge:  Brown  v.  Maryland,  12  Wheat.  441,  442.  It  appears  equally 
oertain  that  such  importers  need  not  make  their  sales  in  person,  and  that  no 
license  may  be  exacted  of  persons  whom  they  may  employ  to  effect  sales  for 
them.  Therefore  a  statute  declaring  that  all  drummers  or  persons  not  hav* 
ing  a  place  of  business  in  the  taxing  district,  offering  for  sale  or  selling  goods 
therein  by  sample,  shall  be  required  to  pay  a  specific  sum  per  week  or  month 
for  that  privilege  cannot  be  enforced  against  one  who  was  employed  and 
»cting  for  merchants  doing  business  in  another  state,  and  for  whom  he  exhib« 
ited  samples  for  the  purpose  of  effecting  sales:  Bobbins  V.  Shelby  Taxing 
Dist.,  120  U.  S.  489;  Corson  v.  Maryland,  120  U.  S.  502.  So  one  who  is  act- 
ing as  agent  in  one  state  of  a  line  of  railroad  between  points  in  two  other 
states,  for  the  purpose  of  inducing  persons  going  from  the  point  at  which  he 
«cted  as  such  agent  to  points  in  other  states  to  take  the  road  which  he  rep> 
resented,  but  not  selling  tickets  for  the  road  nor  receiving  or  disposing  of 
xnoneys  on  account  of  it,  is  engaged  in  interstate  commerce,  and  cannot  be 
required  to  pay  a  license  tax:  Nor/oVc  etc  B.  B.  Co.  v.  Pennsylvania,  136  U.  S. 
tl4;  McOall  v.  California,  136  U.  S.  104.  We  are  not  sure  that  we  appre- 
bend  the  distinction  between  the  cases  of  the  class  last  cited  and  Ficklen  r. 
Shelby  Co.,  145  U.  S.  1,  but  probably  it  Is  this,  that  a  licenae  tax  imposed  by 
«  state  upon  an  occupation  may  be  enforced  against  persons  engaged  in  that 
occupation  and  having  the  right  under  the  license  to  transact  all  business 
falling  within  the  line  of  their  occupation,  whether  domestic,  interstate, 
or  foreign,  though  they,  as  a  matter  of  fact,  do  not  transact  any  business 
whatever,  except  snch  as  constitutes  interstate  or  foreign  oommerce,  but  that 
if  they  are  employed  by  a  person  engaged  solely  in  interstate  or  foreign  com* 
merce,  and  represent  him  to  the  extent  that  taxes  upon  them  necessarily  oper* 
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ate  as  taxes  npon  him  and  hia  transactions,  then  they  cannot  be  required  to 
take  out  and  pay  for  a  state  or  local  license:  McLaughlin  v.  South  Bend,  126 
Ind.  471;  Asher  v.  Texas,  128  U.  S.  129;  Stoutenburgh  v.  Hennick,  129  U.  8. 
141;  State  v.  Agee,  83  Ala.  110;  Fort  ScoU  v.  Pelton,  39  Kan.  764;  Fecheimer 
▼.  Louisville,  84  Ky,  306;  Stale  v.  Bracco,  103  N.  0.  349;  Simmons  Co.  v.  Mo- 
Ouire,  39  La.  Auu.  848;  Ex  parte  RosenblaU,  19  Nev.  439;  Ex  parte  Thomas, 
71  Cal.  204;  Corson  v.  Maryland,  120  U.  S.  502;  Crutcher  v.  Kentucky,  141 
U.  S.  47. 

Licenses,  Discrimination  in  Favor  of  State  Products. — Of  conrse  any  system 
of  license  taxes  which  discriminates  between  the  products  or  manufactures  of 
different  states:  WeUon  v.  Missouri,  91  U.  S.  275;  Tiernan  v.  Rinher,  102  U.  S. 
123;  Webber  y.  Virginia,  103  U.  S.  344;  Walling  v.  Michigan,  116  U.  S.  446} 
or  gives  a  citizen  or  resident  of  the  state  a  right  to  carry  on  commerce  on 
more  favorable  terms  than  are  accorded  to  citizens  of  other  states,  —  cannot  b« 
sustained:  Ward  v.  Maryland,  12  Wall.  418;  State  v.  Wiggin,  64  N.  H.  508. 
A  statute  imposing  a  license  tax  upon  peddlers  of  articles  manufactured  out* 
side  of  the  state  is  invalid,  because  it  is  an  attempted  discrimination  in  favor 
of  the  manufactures  of  the  state:  Welton  v.  Missouri,  91  U.  S.  275;  State  r, 
Pratt,  59  Vt  590;  Badgers  v.  McCoy,  6  Dak.  238;  Wrought  Iron  Co.  v.  Johnton, 
84  Ga.  754;  MarshalUown  v.  Blum,  58  Iowa,  1S4;  43  Am.  Rep.  115;  Yinetr. 
State,  67  Ala.  73;  State  v.  Browning,  62  Mo.  591;  but  a  license  tax  may  be  im> 
posed  upon  all  peddlers,  or  upon  peddlers  of  a  particular  class  of  goods,  and 
when  imposed,  no  peddler  can  escape  from  its  payment  on  the  ground  that  the 
articles  he  happens  to  sell  were  wholly  or  partly  manufactured  or  produced 
in  another  state:  State  v.  Emert,  103  Mo.  241;  23  Am.  St.  Rep.  874;  State  r. 
Smilhson,  106  Mo.  149;  Ex  parte  Butin,  28  Tex.  App.  304;  and  it  has  been 
held  that  a  state  may  prohibit  all  sales  by  peddling  within  its  limits:  Com* 
monweallh  v.  Gardner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  645. 

License  Fee  Exacted  of  Interstate  Commerce.  —  A  state  cannot  first  declare 
that  the  carrying  on  of  some  portion  of  interstate  commerce  is  a  privilege, 
and  then  impose  a  license  tax  for  the  exercise  of  such  privilege.  It  is  obvious 
that  to  do  this  is  equivalent  to  the  power  to  tax  all  interstate  commerce  out 
of  existence.  Therefore  a  statute  imposing  a  license  tax  on  each  sleeping- 
car  not  owned  by  the  road  upon  which  it  is  run  within  the  state  is  uncon* 
Btitutional:  Pickard  v.  Pullman  Car  Co.,  117  U.  S.  34;  Tennessee  v.  Pullman 
Car  Co.,  117  U.  S.  51.  A  license  tax  cannot  be  imposed  npon  persons  owning 
and  running  tow-boats  to  and  from  the  Gulf  of  Mexico  and  the  city  of  New 
Orleans,  because  to  permit  its  imposition  might  enable  the  state  to  regulate 
interstate  commerce,  and  the  license  fee  is  in  effect  a  charge  upon  "the  price 
of  the  privilege  of  navigating  the  Mississippi  River  between  New  Orleans  and 
the  gulf,  in  the  coastwise  trade":  Moran  v.  New  Orleans,  112  U.  S.  74. 

According  to  the  ordinary  course  of  business,  a  bill  of  lading  "  is  invariably 
associated  with  every  cargo  of  merchandise  exported  to  a  foreign  country, 
and  consequently  a  duty  upon  that  is,  in  substance  and  effect,  a  duty  upon 
the  article  imported."  A  statute  imposing  a  stamp  duty  on  bills  of  lading 
for  gold  or  silver  transported  from  a  port  within  to  a  port  without  the  state 
is  therefore  void:  Almy  v.  California,  24  How.  169.  If  a  statute  of  a  state 
imposes  an  excise  tax  upon  tobacco,  but  exempts  from  snoh  tax  tobacco  in* 
tended  for  export,  and  requires  every  package  intended  for  export  to  have 
affixed  to  it  an  engraved  stamp  indicative  of  such  intention,  and  allows  the 
sum  of  twenty -five  cents  to  be  charged  for  affixing  each  of  snoh  itamps,  such 
statute  merely  provides  a  mode  of  identifying  the  articles  intended  for  export, 
and  of  aeouring  their  exemption  from  the  tax  to  which  they  would  otherwise 
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b«  liable,  and  ia  ihereforo  const! tational:  Pace  ▼.  Burgess,  92  U.  S.  372; 
Turpin  T.  Burgess,  117  U.  S.  604;  Coe  t.  EitoI,  116  U.  S.  617. 

Corporations.  —  In  the  note  to  State  v.  Ooodwill,  25  Am.  St.  Rep.  873,  we 
considered  the  right  of  a  state  to  discriminate  against  corporations  formed  in 
other  states,  and  reached  the  conclasion  that  a  state  might  exclude  them 
from  doing  business  within  its  territory,  or  impose  npon  them  such  restric- 
tions as  it  thought  proper:  See  also  Pemhina  M.  Co.  r.  Pennsylvania,  125 
U.  S.  181;  Pacijic  E.  Co.  v.  Seibert,  U2  U.  S.  339.  From  this  general  rule 
mast  be  excepted  corporations  formed  for  the  purpose  of  engaging  in  inter- 
state commerce.  The  state  has  no  power  to  prevent  their  doing  such  business 
within  its  territory,  nor  can  it  impose  upon  them  restrictions  or  obligations 
beyond  its  power  to  impose  upon  natural  persons  engaged  in  the  same  busi* 
ness  under  like  circumstances:  Pensaeola  T.  Co.  v.  Western  Union  Tel.  Co., 
96  U.  8.  1;  Coopar  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727;  Paul  v.  Virginia,  8 
Wall.  183;  WesUm  Union  Tel.  Co.  v.  MassacJiusetts,  125  U.  S.  630;  Leloup  v. 
Mobile,  127  U.  S.  640;  Norfolk  de  W.  R.  R.  v.  Pennsylvania,  136  U.  8.  114. 

The  Police  Power  and  Interstate  Commerce. —  The  implied  prohibition  against 
the  regulation  of  interstate  and  foreign  commerce  by  any  state,  like  most 
other  constitutional  inhibitions,  cannot  be  properly  considered  without  re- 
membering the  police  power  vested  in  the  several  states,  though  the 
more  recent  decisions  of  the  national  courts  affirm  that  no  exercise  of  this 
power  can  be  sustained  which  results  in  the  regulation  of  such  commerce: 
Railroad  Co.  v.  Husen,  95  U.  S.  465;  Minnesota  r.  Barber,  136  U.  S,  313; 
Brimmer  v.  Rebman,  138  U.  S.  78;  Bowman  v.  Chicago,  125  U.  S.  460;  Leiay 
▼.  Hardin,  135  U.  !S.  100.  "  By  the  settled  doctrines  of  this  court,  the  police 
power  extends,  at  least,  to  the  protection  of  the  lives,  the  health,  and  the 
property  of  the  community  against  the  injurious  exercise  by  any  citizen  of 
his  own  rights.  State  legislation,  strictly  and  legitimately  for  police  pur- 
poses, does  not,  in  the  sense  of  the  constitution,  necessarily  intrench  npon 
any  authority  which  has  been  oonfided,  expressly  or  by  implication,  to  the 
national  government ":  Patterson  v.  Kentucky,  97  U.  S.  504;  License  Cases,  5 
How.  683.  *'  But  it  does  not  follow  that  everything  which  the  legislature  of 
a  state  may  deem  essential  for  the  good  order  of  society  and  the  well  -being 
of  its  citizens  can  be  set  up  against  the  exclusive  power  of  Congress  to  regu- 
late  the  operations  of  foreign  and  interstate  commerce.  We  have  lately  ex- 
pressly decided  in  the  case  of  Leiay  v.  Hardin,  135  U.  S.  100,  that  a  state 
law  prohibiting  the  sale  of  intoxicating  liquors  is  void  when  it  comes  in  con- 
flict with  the  express  or  implied  regulation  of  interstate  commerce  by  Con- 
gress, declaring  that  the  traffic  in  such  liquors  as  articles  of  merchandise 
between  the  states  shall  be  free.  There  are,  undoubtedly,  many  things  which 
in  their  nature  are  so  deleterious  or  injurious  to  the  lives  and  health  of  the 
people  as  to  lose  all  benefit  of  protection  as  articles  or  things  of  commerce, 
or  to  be  able  to  claim  it  only  in  a  modified  way.  Such  things  are  properly 
subject  to  the  police  power  of  the  state.  Chief  Justice  Marshall,  in  Brown 
V.  Maryland,  12  Wheat.  419,  443,  instances  gunpowder  as  dearly  subject  to 
the  exercise  of  the  police  power  in  regard  to  its  removal  and  the  place  of  its 
storage;  and  he  adds:  'The  removal  or  destruction  of  infectious  or  unsound 
articles  is,  nndoubtedly,  an  exercise  of  that  power,  and  forms  an  express 
exception  to  the  prohibition  we  are  considering.  Indeed,  the  laws  of  the 
United  States  expressly  sanction  the  health  laws  of  a  state.'  Chief  Justice 
Taney,  in  the  License  Cases,  5  How.  604,  676,  took  the  same  distinction  when 
be  said:  '  It  has,  indeed,  been  suggested,  that  if  a  state  deems  the  traffic 
ia  ardent  spirits  to  be  injurious  to  its  citizens,  and  calculated  to  introduce 


Feb.  1892.]  People  v.  Wemplk.  665 

immorality,  vice,  and  pauperism  into  the  state,  it  may  constitntlonally  refns* 
to  permit  its  importation,  notwithstanding  the  laws  of  Congress;  and  that  • 
state  may  do  this  apon  the  same  principles  that  it  may  resist  and  prevent  tho 
introduction  of  disease,  pestilence,  and  pauperism  from  abroad^  But  it  must 
be  remembered  that  disease,  pestilence,  and  pauperism  are  not  subject*  of 
commerce,  although  sometimes  among  its  attendant  evils.  They  are  not 
things  to  be  regulated  and  trafficked  in,  but  to  be  prevented,  as  far  as  human 
foresight  or  human  means  can  guard  against  them.  But  spirits  and  distilled 
liquors  are  universally  admitted  to  be  subjects  of  ownership  and  property, 
and  are  therefore  subjects  of  exchange,  barter,  and  traffic,  like  any  other 
commodity  in  which  a  right  of  property  exists.'  But  whilst  it  is  only  such 
things  as  are  clearly  injurious  to  the  lives  and  health  of  the  people  that 
are  placed  beyond  the  protection  of  the  commercial  power  of  Congress,  yet 
when  that  power,  or  some  other  exclusive  power  of  the  federal  government, 
is  not  in  question,  the  police  power  of  the  state  extends  to  almost  everything 
within  its  borders,  —  to  the  suppression  of  nuisances;  to  the  prohibition  of 
manufactures  deemed  injurious  to  the  public  health;  to  the  prohibition  of 
intoxicating  drinks,  their  manufacture  or  sale;  to  the  prohibition  of  lotter- 
ies, gambling,  horse-racing,  or  anything  else  that  the  legislature  may  deem 
opposed  to  the  public  welfare:  Bartemeyer  v.  Iowa,  18  Wall.  129;  Beer  Com- 
pany V.  Massachusetts,  97  U.  S.  25;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659; 
Stone  y.  Mississippi,  101  U.  S.  8U;  Foster  v.  Kanias,  112  U.  S.  201;  Mugler 
V.  Kansas,  123  U.  S.  623;  Powell  v.  Pennsylvania,  127  U.  S.  678;  Kidd  r. 
Pearson,  128  U.  S.  1;  Rimmish  v.  Ball,  129  U.  S.  217.  It  is  also  within  the 
undoubted  province  of  the  state  legislature  to  make  regulations  with  regard 
to  the  speed  of  railroad  trains  in  the  neighborhood  of  cities  and  towns;  with 
regard  to  the  precautions  to  be  taken  in  the  approach  of  such  trains  to  bridges, 
tunnels,  deep  cuts,  and  sharp  curves;  and  generally,  with  regard  to  all  op« 
erations  in  which  the  lives  and  health  of  the  people  may  be  endangered,  even 
though  such  regulations  affect  to  some  extent  the  operations  of  interstate 
commerce.  Such  regulations  are  eminently  local  in  their  character,  and  ia 
the  absence  of  congressional  regulations  over  the  same  subject,  are  free  from 
all  constitutional  objections,  and  unque;>tionably  valid  ":  Grutcher  v.  Kentucky, 
141  U.  S.  59. 

One  of  the  undoubted  subjects  of  the  police  power  is  the  protection  of  th« 
public  from  imposition  and  fraud,  and  a  state  may,  therefore,  in  the  ezeroitt 
of  that  power,  ordinarily  provide  against  the  manufacture  or  sale  of  adulter* 
ated  articles  of  food,  or  articles  manufactured  and  put  up  in  such  a  form  at 
to  impose  upon  purchasers,  and  lead  them  to  believe  they  are  purchasing  % 
different  article  from  that  in  fact  sold  to  them.  Principally,  upon  this  ground, 
statutes  prohibiting  the  manufacture  and  sale  of  oleomargarine  have  been  sus< 
tained  by  the  national  courts;  but  in  the  case  in  which  the  question  was  pre* 
sented,  the  court  did  not  consider  whether  such  a  statute  might  not  be 
objectionable  as  a  regulation  of  interstate  commerce:  PoweU  v.  Pennsylvania, 
127  U.  S.  678.  In  two  states  in  which  the  question  has  arisen,  their  courta 
have  affirmed  the  power  of  the  state  to  protect  the  public  against  deception, 
and  have  therefore  denied  the  right  to  sell  oleomargarine  when  in  such  a 
form  as  to  deceive  purchasers  into  the  belief  that  it  was  butter,  though  it  had 
been  imported  from  another  state  and  remained  in  the  original  packages; 
Comvionwealth  v.  Huntley,  30  N.  E.  Rep.  1127  (Mass.,  May  2, 1892);  Waierbury 
r.  Newton,  60  N.  J.  L.  534;  contra.  State  v.  Oooch,  44  Fed.  Rep.  276. 

Inspection  Laws.  — Some  of  the  states  have,  from  time  to  time,  passed  in- 
spection laws,  the  purpose  of  which  generally  was  to  prepare  products  of  the 
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itata  for  exportation,  and  to  this  exteat  the  validity  of  inspection  laws 
has  not  been  seriously  contested,  and  when  contested,  haa  been  afiirmed: 
Turner  v.  Maryland,  107  U.  S.  38.  Perhaps  there  may  also  be  state  inspeo* 
tion  laws  applicable  to  property  imported  into  the  state,  but  if  so^  they  must 
apply  to  all  property  of  the  same  class,  and  not  subject  to  inspection  the  pro- 
ducts  or  manufactures  of  other  states,  while  those  of  the  state  are  exempt: 
Voight  y.  Wright,  141  U.  S.  62.  A  statute  of  Kentucky  required  the  guagiug 
and  inspection  of  all  oils  and  fluids,  the  products  of  coal,  petroleum,  or 
other  bituminous  substances  intended  for  use  for  illuminating  purposes,  and 
provided  that  such  oils  as  ignite  or  permanently  bum  at  a  less  temperature 
than  130  degrees  Fahrenheit  should  be  condemned  as  unsafe  for  such  pur- 
poses, and  the  casks  or  barrels  in  which  they  were  contained  should  be 
branded  as  unsafe,  and  all  persons  selling  oils  the  casks  or  barrels  of  which 
were  so  branded  should  be  subject  to  a  penalty  prescribed  by  the  statute. 
A  particular  oil,  the  exclusive  right  to  manufacture  which  was  protected  by 
letters  patent,  having  been  condemned,  and  notwithstanding  the  condemna- 
tion sold,  a  conviction  of  the  vendor  was  sustained,  on  the  ground  that  the 
atatnte  was  an  ordinary  police  regulation  providing  a  proper  inspection  for 
the  purpose  of  determining  whether  articles  were  dangerous,  and  therefore 
unfit  for  use;  and  the  court  affirmed  the  general  authority  of  each  state  to  pro- 
tect its  citizens  against  the  introduction  within  its  limits  of  infected  mer- 
chandise, paupers,  convicts,  or  persons  likely  to  become  a  public  charge,  or 
animals  having  contagious  diseases,  and  "  the  necessity  growing  oat  of  the 
fundamental  conditions  of  civil  society  of  upholding  such  state  regulations 
enacted  in  good  faith,  and  which  had  appropriate  and  direct  connection  with 
that  protection  to  life,  health,  and  property  which  each  state  owes  to  its 
citizens,":  PaUeraon  v.  Kentucky,  97  U.  S.  601.  No  inspection  law  can  be 
sustained  if  its  operation  must  be  to  exclude  from  one  state  the  products  of 
another  by  imposing  conditions  with  which  it  is  not  possible  to  comply  with- 
out incurring  such  inconvenience  or  expense  as  no  importer  oould  afford  to 
incur.  Therefore,  a  statute  providing  that  no  fresh  meats  shall  be  sold 
within  the  state  unless  from  animals  inspected  therein  within  twenty-four 
hours  before  being  killed,  or  from  animals  slaughtered  within  a  hundred 
miles  from  the  place  where  their  meat  is  exposed  for  sale,  unless  such  meat 
is  inspected,  and  a  charge  of  one  cent  per  pound  is  paid  for  such  inspection,  is 
invalid,  because  its  practical  operation  must  be  to  exclude  from  sale  the  flesh 
of  all  cattle,  whether  healthy  or  not,  not  killed  within  the  state  in  the  one 
case,  or  slaughtered  within  one  hundred  miles  from  the  place  of  sale  in  the 
other:  Minnesota  y.  Barber,  136  U.  S.  313;  Statey.  Klein,  126  Ind.  68;  Brim- 
mer  v.  Rebman,  138  U.  S.  78.  -rrr^ 

Health,  Regulations  to  Secure  and  Protect.  — Regulations  imposed  in  good  faith 
by  a  state,  for  the  purpose  of  promoting  and  better  securing  the  health  of  its 
citizens  and  protecting  them  from  contagion,  may  doubtless  incidently  affect 
or  regulate  interstate  or  foreign  commerce  without  being  anoonstitutionaU 
This  is  one  of  the  subjects  upon  which  the  local  authorities  may  act,  at  least 
until  Congress  has  taken  some  action.  Thus  a  dam  on  a  navigable  stream 
"  passing  through  a  daep,  level  marsh  "  may  be  authorized  by  the  state  when 
"  the  value  of  the  property  on  its  banks  must  be  enhanced  by  excluding  the 
water  from  the  marsh,  and  the  health  of  the  inhabitants  probably  improved; 
measures  calculated  to  produce  these  objects,  provided  they  do  not  come 
into  collision  with  the  powers  of  the  general  government,  are  nndoubtedly 
within  those  reserved  to  the  states  "t  WilUon  T.  Blackbird  Oreek  Marsh  (7o.,  2 
Pet  245. 
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Tlu  Enactment  qf  Quarantine  Laws  is  confessedly  "within  the  province  of 
the  states  of  the  Union. "  Whether  an  enactment  of  this  character  can  pre- 
vail  against  any  act  of  Congress  regulating  commerce  it  has  not  yet  been 
necessary  to  determine,  but  we  have  no  doubt  that  the  national  ooortt  vill 
sustain  and  enforce  national  regulation  of  this  subject,  whenever  it  comes  in 
conflict  with  any  state  regulation.  A  statute  of  Louisiana,  requiring  th* 
examination  of  all  vessels  passing  a  certain  quarantine  station,  and  allowing 
the  examining  officer,  for  making  the  inspection  and  granting  a  certificate,  cer> 
tain  fees,  designated  in  the  statute,  was  sustained,  on  the  ground  that  "quar> 
antine  laws  belong  to  that  class  of  legislation  which,  whether  passed  with 
intent  to  regulate  commerce  or  not,  must  be  admitted  to  have  that  effect, 
and  which  is  valid  until  displaced  or  contravened  by  some  legislation  of 
Congress."    Morgan  etc.  Co.  v.  Louisiana  etc  Board  of  Health,  118  U.  S.  455. 

Live-stock,  forming  part  of  the  property  of  citizens  of  a  state,  may,  aa 
well  as  their  owners,  be  liable  to  contract  contagious  diseases  brought  from 
other  states  or  countries.  May  this  property  be  protected  by  appropriate 
state  regulations  tending  to  exclude  contagion,  or  at  least  to  render  it» 
introduction  into  the  state  less  probable  ?  A  state  cannot  prohibit  the  intro- 
duction  within  its  lines  of  all  cattle  from  certain  other  states  during 
certain  specified  months  during  the  year,  for  this  is  exclusion  rather  than 
protection,  and  is  an  indiscriminate  condemnation  of  healthy  as  well  as  dis* 
eased  cattle:  Hannibal  dk  SL  J.  R.  R.  Co.  v.  Huaen,  95  U.  S.  465;  UrUm  v. 
Sherlock,  75  Mo.  247;  Sabenstein  v.  Mavis,  91  111.  391.  A  different  result 
would  probably  have  been  reached,  had  it  been  shown  that  all  cattle  coming 
from  the  localities  named,  "during  the  mouths  mentioned,  were  infected 
with  disease,  or  that  such  cattle  were  so  generally  infected  that  it  would 
have  been  impossible  to  separate  the  healthy  from  the  diseased  ";  and  it  is 
settled  that  there  is  no  constitutional  objection  to  a  state  statute  making  a 
person  having  in  his  possession  Texas  cattle  liable  for  any  damage  accruing 
from  their  running  at  large,  and  thereby  spreading  the  disease  known  aa 
"Texas  fever":  Kimmish  v.  Ball,  129  U.  S.  217. 

Regulations  for  the  Observance  of  Common  Carriers  may  also  be  prescribed 
by  the  state,  and  enforced  against  persons  and  corporations  engaged  in  inter- 
state  commerce,  where  they  are  intended  merely  to  secure  good  and  prompt 
service,  and  to  diminish  the  danger  to  which  passengers  and  others  are  ex- 
posed. Hence  locomotive  engineers  may  be  required  to  pass  examinations 
designed  to  test  their  competency  for  tlie  duties  which  their  employment 
devolves  upon  them,  and  to  take  out  a  license  showing  that  they  have  suc- 
cessfully passed  such  examination,  and  to  pay  a  reasonable  charge  for  the 
services  rendered  in  making  the  examination  and  issuing  the  license:  Smith 
V.  Alabama,  124  U.  S.  465;  Dent  v.  West  Virginia,  129  U.  S.  114;  Nashville 
etc  R.  R.  Co.  V.  Alabama,  128  U.  S.  96.  On  the  ground  that  natural  gas, 
under  a  high  pressure,  is  dangerous,  it  has  been  held  that  a  statute  prohibit* 
ing  its  being  subjected  to  a  pressure  of  more  than  three  hundred  pounds  to 
the  square  inch  is  valid,  and  may  be  enforced  against  a  corporation  subject- 
ing gas  to  a  greater  pressure  while  being  carried  out  of  the  state  in  pipes: 
Jamiesonr.  Indiana  etc.  Co.,  128  Ind.  555.  Many  other  regulations  of  common 
carriers  have  been  upheld  by  the  state  courts,  thongh  undoubtedly  affecting 
commerce,  of  which  the  following  are  instances:  Making  railroads  liable  for 
fires  started  by  sparks  from  their  locomotives:  Smith  v.  Boston  <t  M.  R.  R. 
Co.,  63  N.  H.  25;  prescribing  the  times  when  ticket  offices  shall  be  open: 
Hall  v.  S.  G.  R.  R.  Co.,  26  S.  C.  564;  imposing  a  penalty  for  refusing  to 
deliver  freight:  Gulf  etc  R.  R.  Co.  v.  Dwyer,  75  Tex.  572;  10  Am.  St.  Rep. 
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926;  reqairing  connecting  railroads  to  transfer  freight  and  passengers:  Coun" 
eil  Bluffs  V.  Kantas  etc  R.  R.  Co.,  45  Iowa,  338;  24  Am.  Rep.  773;  or  through- 
trains  to  stop  within  the  state:  Chicago  etc  R.  R.  Co.  v.  People,  105  III.  657| 
or  separate  accommodations  to  be  provided  for  white  and  colored  persons, 
bat  not  attempting  to  apply  this  rule  to  interstate  passengers:  Louisville  etc 
R.  R.  Co.  T,  Mississippi,  133  U.  S.  687;  66  Miss.  662;  14  Am.  St.  Rep.  699; 
but  a  state  statute  undertaking  to  prescribe  what  accommodations  shall  be 
furnished  for  either  freight  or  passengers  is  inapplicable  to  interstate  com* 
merce:  Stanley  v.  Wabash  etc  R.  R.  Co.,  100  Mo.  435. 

Statutes  Forbidding  the  Manufacture  or  Sale  of  Intoxicating  Liquors  within 
a  state  do  not  ordinarily  directly  interfere  with  interstate  commerce,  and 
when  they  do  not,  are  sustainable:  Kidd  v.  Pearson,  128  U.  S.  1;  Mugler  T. 
Kansas,  123  U.  S.  623.  It  was  finally  held  by  the  supreme  court  of  the 
United  States,  three  justices  dissenting,  that  a  state  could  not,  in  the  exer*' 
cise  of  its  police  power,  prevent  the  importing  of  intoxicating  liquors  from 
another  state:  Bowman  v.  Chicago  etc  R.  R.  Co.,  125  U.  S.  465;  nor  deny  to 
the  importer  the  right,  after  such  importation,  to  sell  them  while  in  tha 
original  packages:  Leisy  v.  Hardin,  135  U.  S.  100.  So  great  was  the  dissatis* 
faction  created  by  this  decision  that  Congress  interposed,  and  by  a  statute, 
enacted  August  8,  1890,  subjected  all  fermented,  distilled,  or  other  intoxicat* 
ing  liquors  imported  into  any  state  or  territory  to  the  operation  and  effect  of 
the  laws  of  such  state  or  territory,  enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  same  manner  as  though  produced  in 
such  state  or  territory,  and  this  conf^ressional  legislation  has  been  pronounced 
constitutional:  In  re  Rahrer,  140  U.  S.  545.  Before  the  enactment  of  this 
statute  the  supreme  court  of  Pennsylvania  had  sustained  a  statute  forbidding 
the  sale  of  intoxicating  liquors,  though  still  in  the  original  packages,  to  per- 
sons of  known  intemperate  habits:  Commonwealth  v.  Zelt,  138  Pa.  St.  615; 
Commonwealth  v.  Swihart,  138  Pa.  St.  629;  Commonwealth  v.  Bishman,  138 
Pa.  St  639;  Commonwealth  r.  Silverman,  138  Pa.  St.  642;  Commonxoealth  r. 
Pendergast,  138  Pa.  St.  633. 

Commerce  within  the  State.  —  It  seems  proper  to  here  remind  the  reader  that 
as  to  that  commerce  which  is  neither  interstate  nor  foreign,  each  state  has 
complete  control  of  so  much  of  it  as  takes  place  within  its  territorial  limits, 
or  at  least,  that  whenever  state  control  is  limited  it  must  be  by  some  coustitn* 
tional  inhibition  different  from  any  we  have  been  considering.  "We  pro* 
ceed  to  remark,  that  a  glance  at  the  commerce  clause  of  the  constitution 
discloses  at  once,  what  has  often  been  a  source  of  comment  in  this  court  and 
out  of  it,  that  the  power  to  regulate  there  conferred  on  Congress  is  limited 
to  commerce  with  foreign  nations,  commerce  among  the  states,  and  com- 
merce with  the  Indian  tribes;  and  while  bearing  in  mind  the  liberal  con* 
Btruction  that  commerce  with  foreign  nations  means  commerce  between 
citizens  of  the  United  States  and  citizens  and  subjects  of  foreign  nations,  and 
that  commerce  among  the  states  means  commerce  between  individual  citi* 
sens  of  different  states,  there  still  remains  a  very  large  amount  of  commerce, 
perhaps  the  largest,  which,  being  trade  or  traffic  between  citizens  of  the 
same  state,  is  beyond  the  control  of  Congress":  Trade-mark  Cases,  100  U.  S. 
82;  Moor  v.  VeoMie,  32  Me.  343;  52  Am.  Dec.  655;  affirmed,  14  How.  568. 
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Co-tenancy  —  Duty  of  Co-tbnant3.  —  A  Tenant  in  Common  in  Posses- 
sion of  the  common  property  is  bound  to  do  nothing  with  a  view  to 
prejudicing  the  interests  of  his  co-tenants,  and  therefore  cannot  buy  in  an 
outstanding  title  to  the  prejudice  of  their  rights. 

Co-tenancy  —  Mortgage  Sale.  —  A  tenant  in  common  of  property  which  ia 
subject  to  a  mortgage,  who  procures  it  to  be  foreclosed,  without  any 
necessity  and  for  the  purpose  of  cutting  oS  the  interest  of  some  of  hia 
co-tenants,  and  then  purchasing  at  a  foreclosure  sale,  will  not  be  permit- 
ted to  retain  the  benefit  of  his  purchase,  but  will  be  decreed  to  hold  it  in 
trust  for  his  co-tenants,  to  the  extent  of  their  respective  interests. 

Will  —  Construotion  of  Devise.  — A  will  stating,  —  1.  That  the  testator's 
homestead  shall  be  reserved  for  those  of  his  children  who  have  no  family, 
or,  having  a  family,  are  destitute  of  a  home  and  not  able  to  work;  2. 
That  all  his  other  landed  property  is  to  be  sold  and  the  proceeds  divided 
among  his  children;  3.  That  whatever  other  property  he  may  be  pos* 
sessed  of  he  gives  to  his  wife,  —  does  not  give  the  wife  the  homestead,  but 
it  vests  in  his  children. 

Co-tenancy  —  Pubchasb  by  Co-tenant  at  Partition  Sale.  —  Tenant  in 
common  bringing  an  action  for  partition  and  buying  property  at  the  par- 
tition sale  will  not  be  decreed  to  hold  it  in  trust  for  his  co-tenants.  In 
instituting  and  prosecuting  to  judgment  and  sale  a  suit  for  partition,  he 
does  not  violate  any  legal  duty  he  owes  to  his  co-tenants,  though  some  of 
them  are  minors. 

Action  by  the  children  of  two  of  the  deceased  sons  of  James 
8.  Carpenter,  deceased,  and  the  widow  of  one  of  those  sons, 
against  the  surviving  children  of  said  Carpenter,  to  set  aside 
and  have  declared  void  two  foreclosures  of  mortgages,  and  one 
judgment  in  partition,  and  the  sales  and  conveyances  made 
thereunder.  Said  Carpenter  left  a  will  containing  the  follow- 
ing provisions:  "4.  The  house  in  which  I  live  and  the  lot  on 
which  it  stands,  as  hereinafter  described,  shall  be  reserved  for 
those  of  my  children  who  have  no  family,  and  for  those  of  my 
family  who  are  destitute  of  a  home  and  are  not  able  to  work. 
5.  All  my  other  landed  property  to  be  sold  or  divided  equally 
among  my  children  as  they  all  may  think  best,  but  nothing 
shall  be  done  contrary  to  the  wishes  of  their  mother  while  she 
lives.     7.   My  wife  is  to  have  the  use  of  all  my  money  estate 

during  her  life All  the  money  is  to  be  equally  divided 

among  the  children  after  their  mother  is  done  with  it.  10. 
Whatever  other  property  I  may  be  possessed  of  at  my  de- 
cease, and  which  is  not  disposed  of  in  the  foregoing,  I  give  to 
my  wife  at  her  free  disposal." 

Josiah  T.  Marean,  for  the  appellants. 

Ogcar  Frisbie  and  Nathaniel  C.  Moak,  for  the  respondents. 
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Andrews,  J.  James  S.  Carpenter  died  April  19, 1880,  leav- 
ing surviving  him  a  widow  and  seven  children,  and  also  the 
children  of  a  son.  Smith  S.  Carpenter,  who  had  died  before  him, 
all  of  whom  were  minors.  Jesse  L.  Carpenter,  another  son  of 
James  S.  Carpenter,  died  a  few  days  after  his  father,  leaving  a 
widow  and  six  children,  two  of  full  age  and  the  others  minors. 
James  S.  Carpenter  left  real  estate  of  the  value  of  sixty-five 
thousand  dollars  and  over,  and  personal  property  of  the  value 
of  about  seventy-four  thousand  dollars.  His  real  estate  con- 
sisted of  three  parcels,  viz.,  the  Homestead  farm  of  about 
forty-one  acres,  of  the  value  of  twenty-five  thousand  dollars, 
subject  to  a  mortgage  long  past  due,  known  as  the  Duryea 
mortgage,  on  which  was  unpaid  four  thousand  dollars,  with 
interest  from  November  1,  1879;  the  Downing  farm  of  about 
seventy  nine  acres,  of  the  value  of  forty  thousand  dollars, 
subject  to  a  mortgage  past  due,  known  as  the  Downing  mort- 
gage, on  which  was  unpaid  five  thousand  dollars,  with  interest 
from  November  1,  1879j  and  certain  other  real  estate  known 
as  the  Dock  property. 

He  left  a  will,  under  which  his  real  estate  went  to  his  chil- 
dren and  their  issue,  one  eighth  to  each  child,  and  one  eighth 
to  the  issue  of  his  deceased  child,  subject  to  a  provision  for  the 
occupation  of  the  house  and  lot  on  the  Homestead  farm  by 
certain  members  of  his  family.  The  use  of  his  personal  prop- 
erty was  given  to  his  widow  for  life,  and  after  her  death  it  was 
distributable  among  his  children  and  their  issue  as  in  the 
case  of  the  real  estate.  He  appointed  executors,  among  whom 
were  his  sons  Coles  A.  Carpenter  and  Charles  W.  Carpenter, 
two  of  the  defendants,  who  alone  qualified.  The  executors 
managed  and  controlled  the  real  estate  from  the  time  of 
the  testator's  death  up  to  the  time  of  the  foreclosures  to  be 
mentioned. 

The  plaintifi*s  are  the  children  of  the  testator's  two  sons, 
Smith  S.  Carpenter  and  Jesse  L.  Carpenter,  and  the  widow  of 
the  latter,  and  the  defendants  are  the  widow  and  the  six  chil- 
dren of  the  testator,  who  survived  him  and  are  still  living. 
The  evidence  clearly  shows  that  soon  after  the  death  of  the 
testator,  the  defendants  entered  into  a  scheme  to  obtain,  through 
a  foreclosure  of  the  Duryea  and  Downing  mortgages,  title  to 
the  property  covered  thereby,  for  the  purpose  of  cutting  off  the 
interest  of  the  children  of  the  deceased  brothers  therein.  To 
this  end,  in  September,  1880,  they  procured  the  holders  of  the 
mortgages   to  commence  foreclosures,  and  under  judgments 
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obtained  in  tbe  foreclosure  actions,  the  property  was  sold  in 
March  and  April,  1881,  and  was  bid  in  by  one  of  the  sistera 
for  the  amount  due  on  the  mortgages  respectively,  and  costs; 
and  immediately  after  the  execution  of  the  referee's  deeds,  the 
purchaser  conveyed  to  the  mother  (now  deceased)  a  life  estate 
in  the  Homestead  farm,  and  to  each  of  her  five  brothers  and 
sisters  one-fifth  part  of  the  Homestead  farm,  and  of  the  Down- 
ing farm  in  fee.  Before  conveying  to  her  brothers  and  sisters, 
Sarah  J.  Osborn,  the  purchaser  of  the  foreclosure  sales,  exe- 
cuted to  the  holder  of  the  Downing  mortgage  a  new  mortgage 
on  the  lands  covered  by  that  mortgage,  in  payment  of  the 
mortgage  foreclosed,  and  to  her  brothers  Coles  A.  Carpenter 
and  Charles  W.  Carpenter,  as  executors,  a  mortgage  for  five 
thousand  dollars  on  the  Homestead  farm,  to  secure  them  for 
money  advanced  by  them  out  of  the  estate  of  James  S.  Car- 
penter, to  pay  the  holder  of  the  Duryea  mortgage  the  sum  due 
on  that  mortgage,  and  the  costs.  It  is  unnecessary  to  state  in 
much  detail  the  facts  tending  to  show  that  the  foreclosure  of 
the  two  mortgages  mentioned  was  contrived  by  the  defendants 
for  the  purpose  of  accomplishing  the  scheme  for  depriving  the 
children  of  the  two  deceased  brothers  of  their  share  in  the  in- 
heritance. 

The  holders  of  the  mortgages  had  made  no  demand  of  prin- 
cipal or  interest  on  their  securities.  They  had  allowed  them 
to  stand  for  many  years  after  they  became  due  without  seek- 
ing to  enforce  collection.  The  interest  had  been  paid  up  to 
November  1,  1879,  and  ,the  foreclosures  were  commenced  in 
September,  1880.  The  mortgages  were  amply  secured  upon 
property  worth  many  times  their  amount,  and  there  is  not  the 
slightest  reason  to  suppose  that  any  measure  would  have  been 
taken  at  the  time  by  the  mortgagees  to  foreclose  the  mortgages 
if  they  had  not  been  prompted  to  do  so  by  the  defendants. 
The  holder  of  the  Duryea  mortgage  testified  that  he  was  ap- 
proached by  the  defendant  Coles  A.  Carpenter,  one  of  the  ex- 
ecutors, who  said:  "  He  would  like  to  have  me  foreclose  the 
mortgage;  that  it  would  be  a  favor  to  them  all,  in  order  to 
settle  up  the  aff'airs  of  the  estate."  The  proof  is  less  explicit  as 
to  how  the  foreclosure  of  the  Downing  mortgage  was  brought 
about,  but  the  circumstances  surrounding  the  transaction  pre- 
clude any  doubt  that  it  was  by  the  active  intervention  of  the 
defendants. 

The  judgment  in  this  case  adjudges  that  the  title  to  the 
Homestead  farm  and  to  the  Downing  farm,  acquired  by  the 
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defendants  under  the  foreclosure,  and  the  deeds  in  severalty 
subsequently  made,  is  held  subject  to  a  trust  in  favor  of  the 
plaintiflfs,  to  the  extent  of  a  one-fourth  interest  in  the  property, 
and  we  are  asked  to  reverse  the  judgment,  on  the  ground  that 
the  defendants  did  nothing  more  than  they  had  a  legal  right 
to  do,  for  the  purpose  of  disencumbering  their  shares  of  their 
father's  estate  of  the  mortgages,  and  separating  their  interests 
in  the  property. 

It  would  be  a  matter  to  be  regretted  if  we  should  be  com- 
pelled, by  any  principle  of  law,  to  uphold  a  transaction  so  re- 
pugnant to  every  sentiment  of  honor,  and  which  is  instinctively 
condemned  in  the  forum  of  conscience.  We  assent  to  the 
claim  of  the  learned  counsel  for  the  defendants,  that  before  a 
plaintiflF  can  invoke  the  action  of  a  court  to  give  him  redress 
of  any  sort,  he  must  show  that  at  some  point  in  the  history  of 
his  grievance  a  right,  not  ethical  merely,  but  cognizable  in  the 
domain  of  law,  has  been  violated,  or  that  some  trust  duty 
owed  toward  him  by  some  one  has  been  actively  or  pas- 
sively disregarded.  But  that  a  duty  cognizable  by  the  law 
has  been  violated  in  this  case  by  the  defendants  cannot,  we 
think,  admit  of  doubt.  It  is  probably  true  that  neither  the 
principal  or  interest  of  the  mortgages  was  a  charge  upon  or 
payable  out  of  the  personal  estate  of  James  S.  Carpenter  in  the 
hands  of  his  executors:  1  Rev.  Stats.,  p.  749,  sec.  4;  and  the 
general  direction  in  the  will  to  his  executors,  "  to  pay  all  just 
and  legal  demands  against  his  estate,"  is  insufficient  to  charge 
the  personal  estate  with  mortgage  debts. 

But  the  executors  and  the  other  defendants,  together  with 
the  children  of  the  two  brothers  deceased,  were  tenants  in  com- 
mon of  the  real  estate.  The  issue  of  the  deceased  brothers 
were  also  interested  in  the  personal  property  of  the  testator,  the 
extent  of  which  interest  could  not  be  ascertained  until  an  ac- 
counting by  the  executors.  The  executors  took  possession  of 
and  controlled  the  real  estate  from  the  death  of  the  testator,  and 
received  the  rents  and  profits  from  that  time,  and  held  them 
for  the  common  benefit  of  all  the  parties  interested.  It  ap- 
pears that  there  were  several  tenement-houses  on  the  Home- 
stead lot;  that  the  executors  continued  to  work  a  clay-bed  on 
the  premises,  selling  material  therefrom.  It  is  claimed  by  the 
defendants  that  no  rents  or  profits  had  been  received  up  to  the 
foreclosure  out  of  which  the  interest  on  the  mortgages  could 
have  been  paid.  The  trial  judge  refused  to  find  this  to  be 
true.     The  executors  kept  no  account  of  the  rents  and  profits. 
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They  seem  to  have  been  handed  over  to  the  mother.  In  the 
absence  of  clear  proof  on  the  subject,  a  court,  in  view  of  the 
circumstances,  is  justified  in  assuming  that  the  rents  and 
profits  of  the  realty  were  available  and  sufBcient  to  have  paid 
the  comparatively  small  amount  due  for  interest  on  the  mort- 
gages, and  this  clearly  is  all  that  the  mortgagees,  upon  the 
facts  shown,  would,  in  any  event,  have  required.  The  execu- 
tors not  only  omitted  to  use  the  rents  and  profits  for  this  pur- 
pose, or  to  pay  their  own  share  of  the  interest,  but  they  also 
loaned  the  funds  of  the  estate  to  pay  one  of  the  mortgages,  for 
this  was  the  substance  of  the  arrangement  in  respect  to  the 
Duryea  mortgage. 

The  transaction  by  which  some  of  the  tenants  in  common 
claim  to  have  acquired  the  whole  estate,  to  the  exclusion  of 
their  co-tenants,  cannot  be  upheld  within  the  principle  of  many 
cases:  Van  Home  v.  Fonda,  5  John.  Ch.  388;  Knolls  v.  Barn' 
hart,  71  N.  Y.  474;  Rothwell  v.  Dewees,  2  Black,  613;  Dubois 
V.  Campau,  24  Mich.  361.  The  defendants  and  the  plaintiffs 
had  a  community  of  interest  in  a  common  title  arising  under 
the  devise.  The  defendants,  or  some  of  them,  were  in  the 
actual  possession  and  control  of  the  common  property.  They 
were  bound  to  do  nothing  with  a  view  to  prejudice  the  interests 
of  the  plaintiffs.  They  could  not  buy  in  an  outstanding  title 
to  defeat  the  right  of  their  co-tenants.  If  the  foreclosure  of 
the  mortgages  was  a  proceeding  hostile  to  the  defendants,  and 
they  had  not  been  in  default,  and  their  purchase  was  made  of 
necessity  to  protect  their  own  rights,  with  full  knowledge  of 
the  situation  on  the  part  of  the  plaintiffs,  the  moral,  and  per- 
haps the  legal,  aspect  of  the  case  would  be  altered.  But  to 
permit  the  plaintiffs,  all  but  two  of  whom  were  infants,  to  be 
cut  off  by  a  proceeding  instigated  by  the  defendants  for  that 
very  purpose,  and  in  the  absence  of  any  effort  on  their  part  to 
avert  the  danger,  and  when  they  were  in  actual  possession  of 
the  common  property,  receiving  the  rents  and  profits,  is  not  a 
mere  ethical  grievance,  but  one  which  the  law  will  recognize 
and  redress.  We  think  the  judgment  below,  so  far  as  it  re- 
spects the  Homestead  and  the  Downing  property,  stands  upon 
a  firm,  equitable,  and  legal  foundation.  The  subordinate 
points  as  to  the  principle  of  the  accounting  are  not,  we  think, 
well  taken.  Nor  do  we  think  that  the  widow  of  the  testator 
took  the  Homestead  under  the  will,  but  that  that  passed  with 
the  other  ''  landed  property  "  to  the  children  and  their  issue, 
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subject  only  to  the  right  of  occupancy  of  the  house-lot  under 
the  provision  before  referred  to. 

We  are  of  opinion,  however,  that  the  general  term  erred  in 
reversing  the  judgment  of  the  special  terra  as  to  the  Dock 
property.  The  action  for  the  partition  of  that  property  was 
brought  a  year  later  than  the  foreclosures.  It  was  regularly 
prosecuted,  all  parties  in  interest  having  been  joined  in  the 
action  and  served  with  process,  and  a  sale  made  under  the 
judgment.  We  think  the  evidence  does  not  show  that  any 
legal  duty  was  violated  by  the  defendants  in  instituting  the 
partition,  or  that  they  can  be  charged  as  trustees  for  the  plain- 
tiffs in  respect  of  that  property. 

The  result  is,  that  the  judgment  of  the  general  term,  so  far 
as  it  reverses  the  judgment  of  the  special  term,  should  be  re- 
versed, and  that  the  judgment  of  the  special  term  should  in 
all  things  be  affirmed,  without  costs  to  either  party  in  this 
court  

CO-TENANOT  —  RiOHT  OF  CJo-TENANT  TO  POROHASE  OuTSTAKDINO  TlTL«.  — 
A  co-tenant,  in  possession  nnder  an  agreement  binding  him  to  pay  the  tazea 
in  lieu  of  paying  (rent  jon  the  premises,  cannot,  by  allowing  the  property  to 
be  sold  for  unpaid  taxes  and  redeeming  therefrom,  acquire  any  title  as  against 
his  co'tenants.  The  title  thus  acquired  inures  to  the  benefit  of  them  all: 
Donnor  v.  Quartermas,  90  Ala.  164;  24  Am.  St.  Rep.  778.  The  rule  that  one 
co-tenant  cannot  acquire  title  to  the  land  of  a  co-tenant  at  a  tax  sale  does  not 
apply  where  prior  to  the  sale  he  conveyed  his  interest  to  the  purchaser: 
Meikel  v.  Meikel,  119  Ind.  421.  One  of  several  persons  holding  a  common 
interest  in  an  estate  cannot  purchase  an  encumbrance  or  outstanding  title  and 
set  it  up  against  the  others  for  the  purpose  of  depriving  them  of  their  inter- 
est: Weaver  v.  Wible,  25  Pa.  St.  270;  64  Am.  Dec.  696,  and  note;  BrMn  ▼. 
Handy,  20  Ark.  381;  73  Am.  Dec.  497,  and  note;  Venerable  r.  BeaueAamp,  3 
Dana,  321;  28  Am.  Deo.  74,  and  extended  note. 
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[181  Nkw  York,  Ul.] 

Orimiital  Law.  — Thb  Crihb  o»  Unlawfctllt  and  Willfdxlt  Dbstrot- 
INO  THB  Property  of  Asothbr  does  not  exist  when  the  act  of  destruc- 
tion was  in  the  defense  of  the  possession  of  property  of  the  destroyer. 

Criminal  Law. — The  Owner  of  Property  has  a  Right  to  Defend  its 
Possession,  and  if  necessary,  to  destroy  the  means  used  to  invade  that 
possession. 

Criminal  Law.  — Thb  Destruction  of  thb  Personal  Property  of  An- 
other is  not  criminal  when  it  consists  of  a  boat  which  the  owner  persists 
in  keeping  and  fastening  on  a  lake  on  the  land  of  the  destroyer,  if  such 
destruction  is  necessary  in  defense  of  the  land-owner's  possession  of  hia 
land. 
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Prosecution  and  conviction  of  the  defendants  on  a  charge 
of  unlawfully  and  willfully  destroying  personal  property. 

Livingston  Smith,  for  the  appellants. 

Benjamin  H.  Reeve,  for  the  respondent. 

Gray,  J.  The  defendants  were  indicted  and  convicted, 
under  section  654  of  the  Penal  Code,  for  the  unlawful  and 
willful  destruction  of  property.  The  property  destroyed  was 
a  row-boat  belonging  to  one  Davis.  There  was  no  dispute  as 
to  the  willful  destruction  of  the  property,  and  it  occurred  un- 
der these  circumstances:  Its  owner  had  placed  it  upon  the 
waters  of  a  mill-pond,  which  was  indisputably  part  of  the 
property  of  one  Edward  Kane.  Davis  had  been  more  than 
once  notified  by  Kane  that  he  must  remove  the  boat;  but  he 
refused  to  do  so.  Kane  then  caused  it  to  be  removed  from  the 
waters  of  his  pond,  and  to  be  placed  upon  Davis's  land,  which 
bordered  upon  this  pond.  Davis  then  put  it  back  in  the  water. 
Kane  again  removed  it  and  placed  it  on  Davis's  land;  but 
Davis  put  it  back,  and  this  time  chained  it  to  a  tree,  to  pre- 
vent its  further  removal  by  Kane.  Kane,  having  gone  to 
Europe  about  the  time,  had  placed  his  son,  one  of  these  de- 
fendants, in  the  possession  and  care  of  his  property,  informing 
him  of  his  efforts  to  keep  Davis  from  putting  his  boat  on  the 
pond,  and  instructing  him  to  see  to  it  that  Davis  did  not 
further  trespass  on  their  property.  When  Davis  persisted  in 
using  the  pond  and  put  his  boat  back  on  its  waters,  the  de- 
fendant Kane,  as  he  testified,  believing  in  his  right  and  advised 
thereto  by  his  lawyer,  with  the  aid  of  the  other  defendant, 
broke  up  the  boat.  It  was  done  openly  and  without  any 
conflict  or  riotous  disturbance.  Thereupon  this  indictment 
followed.  The  trial  judge  having  charged  the  jury,  as  a  propo- 
sition of  law,  that  the  destruction  of  the  boat  was  unlawful, 
upon  the  conclusion  of  his  charge,  the  defendants  requested  of 
him  to  charge  that  "if  Lewis  S.  Davis  persisted  in  putting  his 
boat  upon  the  pond,  against  the  wishes  of  H.  E.  Kane,  he  had 
a  right  to  destroy  the  boat,  if  necessary,  in  defense  of  his  pos- 
session." 

"The  Court:  I  decline  to  charge  that  as  applicable  to  this 
case,  because  I  have  already  charged  you,  gentlemen,  that 
under  the  circumstances  of  this  case  there  was  nothing  justi- 
fying the  defendant  in  destroying  this  boat  as  he  did.  Of 
course,  as  a  general  proposition  in  the  defense  of  property,  if 
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a  horse  or  any  animal  is  trespassing  upon  your  property,  you 
have  a  right  to  use  such  force  as  may  be  necessary.  So  if  a 
man  attacks  you  upon  your  property,  you  have  a  right  to  de- 
fend your  possession,  and  use  such  means  as  are  necessary  to 
its  defense.  But  I  instruct  you,  upon  the  evidence  existing  in 
this  case,  that  the  boat  being  there  in  the  pond,  even  conced- 
ing the  title  of  the  pond  to  have  been  in  Kane,  that  he  had  no 
right  to  actually  break  up  and  destroy  the  boat,  and  no  right 
of  property  applicable  to  him  justified  him  in  so  doing." 

To  this  charge,  and  to  the  refusal  to  charge  as  requested,  the 
defendants  excepted,  and  their  exception  presents  the  one  ques- 
tion for  our  consideration  upon  this  appeal. 

I  presume  that  the  trial  judge,  in  so  charging,  must  have 
interpreted  the  provisions  of  section  654  of  the  Penal  Code  to 
exclude  any  excusable  cause  for  the  destruction  of  property. 
I  think  he  erred  in  his  ruling,  and  in  charging  as  he  did. 
Under  this  section,  in  order  to  establish  the  oflfense  charged, 
the  elements  of  an  unlawful  and  of  a  willful  destruction  of 
property  must  exist  and  be  proved.  Though  a  destruction  of 
property  may  have  been  willful,  whether  it  was  unlawful  may 
be  a  question  which  should  be  decided  by  the  jury,  upon  the 
evidence  showing  the  cause  or  motive.  If  it  was  intended 
that  the  act  alone  should  constitute  the  crime,  irrespective  of 
the  motive,  then  I  do  not  think  the  legislature  would,  in  enact- 
ing the  section,  have  used  the  expression  **  unlawfully."  It 
would  have  been  sufficient  to  have  said  "  willfully."  To  the 
presence  of  the  word  "iinlawfully  "  in  the  section,  I  think  we 
must  give  some  importance  and  significance.  It  may  be  con- 
ceded that  the  intention  with  which  the  oflfense  charged  in  the 
indictment  was  committed  is  not  material  to  be  proved  by  the 
people.  They  may  rest  upon  giving  proof  of  the  destruction 
by  the  defendant  of  the  property,  as  constituting  an  oflfense; 
but  it  is  perfectly  competent  for  the  accused  to  give  evidence 
in  proof  of  a  justification  for  his  act,  and  then  it  becomes  a 
question  for  the  jury  to  decide,  upon  the  evidence,  whether 
there  was  excusable  cause  for  the  destruction  of  the  property, 
or  not.  The  intent  to  destroy  undoubtedly  existed;  but  if  the 
jury  should  believe  it  to  be  shown  by  the  evidence  that  the 
act  was  in  defense  of  the  possession  of  property,  the  crimi- 
nality was  lacking  which  constitutes  the  punishable  oflfense 
against  the  people.  That  is  claimed  by  the  appellants  to  have 
been  the  case  here,  and  there  certainly  was  evidence  upon 
which  the  jury  might  have  found  that  they  did  the  act  in  de- 
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fense  of  the  possession  of  property.  I  cannot  think  that  there 
is  such  a  difference  in  principle  between  a  case  of  assault  and 
battery  in  defense  of  one's  property  and  that  of  a  destruction 
of  property  in  the  same  cause,  as  that  in  the  latter  case  it  is 
always  unlawful,  and  therefore  punishable  by  the  statute^ 
while  in  the  former  it  may  be  justifiable. 

It  has  been  frequently  held  that  one  who  is  owner  and  m 
possession  of  premises  has  a  right  to  defend  their  possession, 
and  that  defense  may  justify  an  assault  and  battery:  Hairing' 
ton  V.  People,  6  Barb.  607,  612;  Filkins  v.  Peophj  69  N.  Y.  101, 
106;  25  Am.  Rep.  143. 

In  this  case,  it  was  shown  by  the  evidence  that  Kane's  ef- 
forts to  prevent  Davis  from  using  his  property,  by  placing  his 
boat  upon  it,  had  been  persistently  opposed  and  defied.  If  it 
had  been  so  flagrant  a  case  as  actually  to  obstruct  a  proper 
and  rightful  enjoyment  and  use  of  his  property,  was  Kane 
bound  to  submit  to  it  or  to  litigate  the  matter  in  the  courts? 
I  cannot  think  so.  That  in  the  particular  case  the  trespass 
or  obstruction  may  not  have  been  such  as  to  occasion  the 
greatest  inconvenience  to  the  property  owner  is  not  a  consid- 
eration which  affects  the  question  of  the  right.  The  owner- 
ship and  possession  of  property  confer  a  certain  right  to  defend 
that  possession,  and  I  am  unable  to  perceive  wherein  lies  the 
essential  difference  in  principle  between  a  defense  of  it,  which 
results  in  an  assault  and  battery,  and  that  which  results  in 
the  destruction  of  the  means  used  to  invade  and  interfere  with 
that  possession.  Whether  the  act  done,  in  either  case,  was 
really  in  defense  of  one's  possession,  its  character  and  notice 
present  a  question  which  should  be  submitted  to  the  jury. 

In  refusing  to  allow  the  jury  to  take  into  consideration  the 
circumstances  of  this  case,  and  in  instructing  them  that  upon 
the  evidence  the  defendant  had  no  right  to  destroy  the  boat, 
and  that  no  right  of  property  justified  him  in  so  doing,  I  think 
the  trial  judge  seriously  erred,  and  that  therefore  there  should 
be  a  reversal  of  the  judgment  below,  and  a  new  trial  ordered. 


Earl,  0.  J.,  dissented.  He  claimed  that  the  acts  done  by  the  defendants 
were  precisely  those  described  in  the  statute,  and  there  made  punishable  as 
a  crime;  that  it  was  not  necessary  for  the  defendants  to  have  had  a  wicked 
or  gailty  intention  or  motive  in  what  they  did;  that  the  statute  was  intended 
to  prevent  persons  from  taking  the  law  into  their  own  hands  instead  of  hav- 
ing their  disputes  adjusted  by  "  peaceful  methods  in  the  appropriate  judicial 
tribunal ";  and  that  the  owner  of  the  lake  or  pond  on  which  the  boat  was 
unlawfully  kept  should  have  resorted  to  a  suit  in  equity  to  protect  his  prop- 
Am.  St.  Rep.,  You  XXVIL-37 
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ferty  from  repeated  trespasses;  and  having  an  adequate  remedy  by  snch  suit, 
'there  was  no  necessity  and  no  suificient  excuse  for  the  destruction  of  the 
4)oat. 

■CIbiminal  Law  —  Removing  Peopkrtt  from  Okk's  Land.  —  It  is  not  tres- 
"pass  and  one  cannot  be  indicted  for  removing  a  fence,  "  unlawfully  and  with- 
out license,"  put  upon  his  land  by  another,  under  a  statute  making  it  a 
misdemeanor  "if  any  person  shall  unlawfully  and  willfully  pull  down,  burn, 
destroy,  injure,  or  remove  any  fence,  wall,  or  other  inclosure,  or  any  part 
thereof,  surrounding  or  about  any  yard,  garden,  cultivated  field,  or  pasture  ": 
State  V.  Headrick,  3  Jones,  376;  67  Am.  Dec.  249,  and  note. 

Real  Property  —  Rioht  of  Owner  to  Defend  by  Force.  —  A  trespass- 
ing man  or  beast  may  be  removed  by  force,  but  may  not  be  destroyed  or 
subjected  to  permanent  injury  or  unnecessary  force  by  the  land-owner:  John- 
ton  V.  Patterson,  14  Conn.  1;  35  Am.  Dec.  96.  A  person  having  the  legal 
title  to  land  and  in  actual  possession  thereof  has  a  right  to  repel  by  force  any 
attempt  to  molest  him  in  the  enjoyment  thereof,  or  the  free  use  of  anything 
pertaining  thereto:  Tribble  v.  Frame,  7  J.  J.  Marsh.  699;  23  Am.  Dec.  439. 


EossEAU  V.  Bleau. 

[131  Nbw  Yoek,  177.] 

OONVKTANCX  Delivbbkd  AFTER  THE  Dbath  OF  THE  Gbantob  Cannot  affect 
his  creditors,  nor  constitute  any  obstacle  whatever  to  the  enforcement  of 
their  debts  in  the  usual  and  ordinary  course  of  administration. 

Feattdulent  Conveyances. — Equity  will  not  Aid  the  Suit  of  an  Ad- 
UINISTRATOB  to  set  aside  a  conveyance  purporting  to  be  made  by  his 
intestate,  but  not  delivered  in  his  lifetime,  because  such  conveyance  in- 
terposes no  obstacle  to  the  assertion  of  the  rights  of  the  creditors  of  the 
decedent,  nor  is  it  any  cloud  upon  any  right  or  interest  which  such 
creditors  have. 

The  Deliteby  of  a  Conveyance  to  an  Attorney,  with  instructions  to  him 
to  deliver  it  to  the  grantee,  has  the  effect,  when  such  delivery  is  made, 
to  divest  the  title  of  the  grantor,  and  vest  it  in  the  grantee  by  relation 
as  of  the  date  of  the  delivery  to  the  attorney. 

Witnesses.  —  An  Attorney  at  Law  is  a  Competent  Witness  to  Provb 
THAT  HIS  Client  Delivered  a  Conveyance  to  him  to  be  delivered  to 
the  grantee  therein.  When  the  client  commissioned  the  attorney  to  de- 
liver the  deed,  he  necessarily  waived  all  objections  to  proof  of  that  fact 
being  made  by  the  testimony  of  the  attorney, 

John  T.  Nortoriy  for  the  appellants. 

H.  D.  Bailey,  for  the  respondent. 

O'Brien,  J.  The  plaintifiF,  as  administrator  of  Mary  Ros- 
«eau,  who  died  on  the  28th  of  October,  1888,  brings  this  actionj 
in  behalf  of  her  creditors,  to  set  aside  a  deed  of  real  estate 
made  by  the  intestate  in  her  lifetime,  in  which  the  defendant 
Jennie  Bleau  is  named  as  the  grantee,  on  the  ground  that  the 
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instrument  is  fraudulent  as  against  such  creditors.  The 
complaint  alleges,  and  the  trial  court  has  found,  that  the 
deceased  left  no  personal  estate  except  a  small  sum  of  money, 
and  that  at  the  time  of  her  death  she  was  indebted  to  one  of 
her  relatives  for  care  and  attendance  during  her  last  sickness, 
in  the  sum  of  two  hundred  dollars.  The  trial  court  found 
that  the  deed  was  executed  by  Mary  Rosseau  on  the  sixth 
day  of  March,  1888,  and  recorded  on  the  thirtieth  day  of  Oc- 
tober, 1888,  but  not  delivered  to  the  grantee  named  therein 
until  two  or  three  days  after  the  death  of  the  grantor.  It  was 
further  found,  as  matter  of  fact  and  law,  that  the  deed  was 
fraudulent,  and  that  the  plaintiff,  as  the  representative  of 
creditors,  was  entitled  to  judgment  setting  it  aside,  and  the 
general  term  has  affirmed  the  judgment.  Assuming  that  the 
plaintiff,  under  chapter  314  of  the  Laws  of  1858,  can  maintain 
such  an  action  as  this  upon  proper  allegations  and  proof,  yet 
we  think  that,  upon  the  facts  found  by  the  trial  court,  the 
judgment  should  have  been  in  favor  of  the  defendants.  It 
having  been  found  that  the  deed  in  question  was  not  delivered 
till  after  the  death  of  the  grantor,  it  did  not,  so  far  as  appears, 
become  operative  as  a  conveyance  during  her  life,  and  it 
follows,  therefore,  that  the  plaintiff's  intestate  died  seised  of 
the  lands  described  therein.  The  rights  of  creditors  against 
the  real  estate  of  deceased  persons  attaches  to  the  land  as  a 
statutory  lien  immediately  upon  the  death  of  the  owner,  and 
of  course  their  rights  cannot  be  impaired  by  any  conveyance 
which  is  delivered  or  takes  effect  subsequently:  Piatt  v.  Platt^ 
105  N.  Y.  488. 

The  creditors  represented  by  the  plaintiff,  therefore,  had  a 
lien  upon  the  land  prior  to  the  time  that  any  title  could  vest 
in  the  defendant,  if  any  title  vested  in  her  at  all.  The  deed 
constituted  no  obstacle  whatever  to  the  enforcement  of  their 
debts  in  the  usual  and  ordinary  course  of  administration. 
There  was  no  need  of  invoking  the  aid  of  a  court  of  equity  to 
set  aside  the  instrument,  as  it  could  not,  upon  the  finding,  be 
fraudulent  as  to  creditors.  Whatever  the  consideration  or 
purpose  of  the  conveyance  was,  it  may  be  good,  so  far  as  ap- 
pears against  every  one,  so  long  as  the  rights  of  the  creditors 
are  protected  by  the  statute,  and  the  administrator  had  no 
standing  to  attack  it.  He  has  precisely  the  same  right  now 
to  proceed  against  the  land  that  he  would  have  had  if  the  deed 
had  never  been  executed.  Nor  can  the  judgment  be  upheld 
upon  the  ground  that  it  removes  a  cloud  upon  title.     The 
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deed  was  not  a  cloud  upon  any  right  or  interest  that  the  credi- 
tors of  the  deceased  had,  and  the  statute  confers  no  power 
upon  an  administrator  to  bring  an  action  for  that  purpose. 

The  theory  of  the  defendants  was,  that  the  grantor  delivered 
the  deed  to  the  attorney  who  drew  it,  with  instructions  to  him 
to  deliver  it  to  the  grantee.  If  this  was  the  fact,  the. legal 
effect  of  such  delivery  to  a  third  person  would  be  to  divest  the 
grantor  of  her  title  and  transfer  it  to  the  grantee  by  relation 
as  of  the  date  of  the  delivery  to  such  third  person:  Munoz  v. 
Wilson,  111  N.  Y.  295;  Hathaway  v.  Payne,  34  N.  Y.  92;  Crain 
V.  Wright,  36  Hun,  74. 

On  the  trial  the  defendant,  the  grantee  named  in  the  deed, 
called  the  attorney  who  drew  it  at  the  request  of  the  grantor, 
and  attempted  in  various  forms  to  prove  these  facts  by  him, 
and  also  that  he  acted  as  a  mere  scrivener  in  the  preparation 
of  the  deed.  The  evidence  was  all  objected  to  by  the  plaintiff, 
upon  the  ground,  among  others,  that  it  was  a  privileged  com- 
munication under  section  835  of  the  cod^.  The  court  ex- 
cluded the  evidence,  and  the  defendants  excepted.  Before  this 
section  could  have  any  application  to  the  testimony  offered,  it 
was  necessary  to  show  that  the  relations  of  attorney  and  client 
existed  between  the  witness  and  the  deceased:  Renihan  v.  Den- 
nin,  103  N.  Y.  579;  57  Am.  Rep.  770.  A  part  of  the  defend- 
ant's offer  was  to  show  that  these  relations  did  not  exist  at  the 
time  of  the  transaction  sought  to  be  proved.  It  was  entirely 
competent  to  prove  that  when  the  defendant  sought  to  prove 
by  thig  witness  the  delivery  of  the  deed  to  him  by  the  grantor 
for  the  grantee,  it  did  not  appear  that  there  was  any  such  pro- 
fessional relations  between  the  witness  and  the  deceased  as  to 
warrant  the  court  in  excluding  the  testimony.  But  even  if  the 
relation  of  attorney  and  client  had  been  shown  to  exist,  the 
attorney  was  still  a  competent  witness  to  prove  the  delivery  of 
the  deed  to  him  for  the  purpose  of  delivering  it  to  another. 
Such  a  communication  from  client  to  attorney  is  not  within 
the  prohibition  of  the  section  of  the  code  above  cited,  and  the 
attorney  was  always  competent  to  prove  it,  as,  from  its  very 
nature,  it  was  not  made  in  professional  confidence  nor  intended 
to  be  confidential,  but,  on  the  contrary,  imparted  to  another: 
Hurlburt  v.  Hurlburt,  128  N.  Y.  420;  26  Am.  St.  Rep.  482. 

It  has  never  been  held  that  a  verbal  message  communicated 
from  client  to  attorney  to  be  delivered  to  a  third  person  can- 
not be  proved  in  behalf  of  the  person  to  whom  the  message 
was  sent  by  the  testimony  of  the  attorney.    Moreover,  the  next 
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section  of  the  code  permits  the  client  to  waive  the  privilege 
when  it  exists,  and  then  the  testimony  is  competent.  When 
the  deceased  commissioned  the  witness  to  deliver  the  deed  to 
the  grantee  named  therein,  she  necessarily  waived  all  objec- 
tions that  she  might  otherwise  make  to  proof  of  that  fact  by 
the  attorney:   Matter  of  Coleman,  111  N.  Y.  220. 

The  finding  of  the  court  that  the  deed  was  not  delivered  till 
after  the  death  of  the  grantor  was,  it  is  fair  to  assume,  the  re- 
sult of  excluding  the  testimony,  and  in  this  view  its  exclusion 
was  probably  more  hurtful  to  the  plaintifiF,  upon  whose  ob- 
jection it  was  excluded,  than  to  the  defendant  who  offered  it. 
However  that  may  be  in  the  aspect  which  the  appeal  has  as- 
sumed here,  the  defendant  had  the  right  to  give  the  evidence, 
and  its  exclusion  was  error.  There  are  some  other  rulings 
appearing  in  the  record  that  would  be  difficult  to  sustain,  but 
as  the  judgment  must  be  reversed  for  the  reasons  stated,  it  is 
not  necessary  to  examine  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.        

DsEDs  —  Delivery  after  Death  of  Grantor.  —  A  deed  is  inoperative 
for  want  of  delivery,  if,  after  being  signed  and  acknowledged  by  the  grantor, 
it  is  given  to  an  agent  with  instructions  to  deliver  it  in  the  event  of  the 
grantor's  death,  though  after  such  death  it  is  delivered  as  directed:  Weiainger 
V.  Cock,  67  Miss.  511;  19  Am.  St.  Rep.  320,  and  note;  Stone  v.  French,  37 
Kan.  145;  1  Am.  St.  Rep.  237,  and  note.  Where  a  father  executed  a  deed  to 
two  minor  children,  but  retained  it  in  his  possession  and  continued  to  occupy 
the  premises  until  his  death,  such  delivery  was  insufficient:  Fain  v.  Smith, 
14  Or.  82;  58  Am.  Rep.  281,  and  note;  extended  note  to  Wellbomv.  Weaver, 
63  Am.  Dec  243;  extended  note  to  Jones  v.  Jones,  16  Am.  Dec.  39;  Sneathen 
V.  Sneathen,  104  Mo.  201;  24  Am.  St.  Rep.  326,  and  note;  Roth  v.  Michalit, 
125  III.  325. 

Deeds  —  Delfvery  to  Third  Person  for  Grantee  —  Effect  of. — 
A  deed  takes  effect  only  from  its  delivery,  and  this  may  be  either  to  the 
grantee  or  to  a  third  person,  who  has  no  special  authority,  for  the  use  of  the 
grantee:  Wellborn  v.  Weaver,  17  Ga.  267;  63  Am.  Dec.  235;  Chess  v.  Chess, 
1  Pen.  &  W.  32;  21  Am.  Dea  360;  Church  v.  Oilman,  15  Wend.  656;  30  Am. 
Deo.  82. 
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Thomas  v.  Thomas. 

[131  New  York,  206.] 
BsiTEiTOiAL  Associations  —  Change  of  BENsnciART.  — The  fact  that  one  to 
whom  a  certificate  of  membership  issued,  in  which  his  daughter  was 
named  as  a  beneficiary,  subsequently  married,  and  after  his  marriage 
inserted  in  the  certificate  the  name  of  his  wife  as  one  of  the  beneficiaries, 
both  he  and  his  wife  intending  and  believing  that  his  doing  so  entitled 
her  to  be  ranked  as  a  beneficiary,  does  not  have  the  effect  of  giving  his 
wife  any  interest  in  the  certificate,  when  it  was  issued  subject  to  the  by- 
laws of  the  order,  which  required  any  change  of  beneficiaries  to  be  en- 
tered in  the  relief-fund  certificate,  or  that  such  certificate  be  surrendered 
and  a  new  certificate  issued,  payable  to  such  person  as  the  member  might 
direct.  This  is  not  a  case  where  equity  can  interfere  to  remedy  a  defect- 
ive execution  of  a  power. 

A.  K.  Potter,  for  the  appellant. 

W.  C.  Ely,  for  the  respondent. 

Maynard,  J.  This  action  involves  the  question  of  title  to 
a  certificate  of  membership  issued  by  the  defendant,  the  Su- 
preme Council  of  the  Order  of  Chosen  Friends,  an  Indiana 
assessment  insurance  corporation,  to  David  H.  Thomas,  April 
28, 1881,  insuring  the  life  of  Thomas  in  the  sum  of  three  thou- 
sand dollars,  to  be  paid  at  his  death  to  the  plaintiff,  Sarah  A. 
Thomas,  his  only  minor  child,  then  living  with  him,  and  of  the 
age  of  about  seven  years.  Thomas  was  a  widower  when  the  cer- 
tificate was  issued,  and  on  June  1,  1882,  intermarried  with  the 
defendant,  Mary  E.  Thomas.  He  died  January  24, 1887.  The 
certificate,  as  issued,  designated  the  payee  as  follows:  "  Which 
sum  shall,  in  case  of  death,  be  paid  to  my  daughter,  Sarah  Ann 
Thomas."  A  few  days  after  his  marriage,  without  the  knowl- 
edge of  the  insurance  company,  Thomas  inserted  in  the  certi- 
ficate, in  a  blank  space  after  the  words  above  quoted,  the 
following:  "  And  my  wife  Mary  Elizabeth  Thomas," — thus  at- 
tempting to  make  her  a  joint  payee  and  beneficiary  thereof 
with  his  daughter. 

The  trial  court  has  found,  and  upon  what  appears  to  be 
sufficient  evidence,  that  this  insertion  by  him  of  the  name  of 
his  wife  was  in  consideration  of  the  marriage  and  of  love  and 
affection,  and  for  the  purpose  of  changing,  and  with  the  intent 
to  change,  the  beneficiary  named  in  the  certificate,  so  that  his 
wife  should  have  an  equal  part  and  share  with  his  daughter  in 
its  benefits;  that  he  thereupon  delivered  the  certificate  to  his 
wife,  and  that  she,  for  a  like  consideration  and  with  like  pur- 
pose and  intent,  took  and  received  it  from  him;  that  Thomas 


Feb.  1892.]  Thomas  v.  Thomas.  683 

Bupposed  and  believed  that  he  had  thereby  revoked  and  changed 
and  done  everything  necessary  and  proper  to  be  done  to  effect 
the  revocation  and  change  of  the  beneficiary  originally  named 
in  the  certificate,  and  for  the  substitution  in  place  thereof  of 
his  wife  as  the  joint  and  equal  beneficiary  with  his  daughter 
therein,  and  had  effected  such  substitution;  and  that  the  wife, 
at  the  time  of  the  receipt  of  the  certificate,  believed,  and  has 
always  since  believed,  that  no  further  act  or  thing  was  neces- 
sary or  remained  to  be  done  to  entitle  her  to  participate  in  the 
moneys  to  be  derived  from  the  certificate,  and  in  the  benefits 
secured  thereby.  There  was  an  independent  finding  that 
after  the  issuing  of  the  certificate  to  him,  Thomas,  for  a  cer- 
tain good  and  valuable  consideration,  and  for  love  and  affec- 
tion, duly  transferred  to  his  wife,  and  gave  and  delivered  to 
her,  the  certificate,  and  an  equal  share  with  the  plaintiff  in  the 
benefits  to  be  derived  therefrom;  but  there  were  no  facts,  other 
than  those  stated  above,  to  support  this  finding.  After  the 
death  of  the  insured,  and  upon  proof  thereof  made  by  the 
plaintiff,  the  insurance  company  drew  a  warrant,  payable  to 
her  guardian,  for  the  sum  of  three  thousand  dollars,  but  re- 
fused to  deliver  it  unless  the  certificate  of  membership  was 
surrendered.  This  certificate  the  plaintiff  was  unable  to  pro- 
duce, because  it  was  in  the  possession  of  Thomas's  widow,  who 
declined  to  give  it  up  unless  she  was  permitted  to  share  equally 
with  the  plaintiff  in  the  proceeds  of  the  certificate. 

Under  the  by-laws  of  the  company,  it  could  not  be  compelled 
to  pay  the  amount  of  the  certificate  unless  it  was  produced  for 
surrender  and  cancellation.  The  plaintiff,  by  her  guardian, 
brought  this  action  against  the  company  and  Mary  E.  Thoma& 
for  the  purpose  of  compelling  her  to  deliver  to  plaintiff  the 
certificate,  and  obtaining  from  the  company  the  amount  thereof. 
The  insurance  company  took  no  part  in  the  controversy,  and 
alleged  that  it  was  merely  a  trustee  of  the  money,  and  wa^ 
willing  to  pay  it,  upon  the  surrender  of  the  certificate,  to  the 
person  or  persons  who  might  be  adjudged  by  the  court  en- 
titled thereto. 

The  special  term  found,  as  conclusions  of  law,  that  the 
plaintiff  and  her  step-mother  were  joint  and  equal  beneficiaries 
in  the  certificate,  and  in  the  moneys  and  benefits  secured 
thereby,  and  that  each  was  entitled  to  have  and  receive  one 
half  thereof.  The  general  term  ordered  the  judgment  entered 
thereon  to  be  reversed  and  a  new  trial  to  be  had.  From  that 
order  the  defendant,  Mary  E.  Thomas,  has  brought  this  ap- 
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peal,  stipulating  for  judgment  absolute  against  her  if  the  order 
is  affirmed. 

In  the  application  which  Thomas  made  for  membership,  he 
directed  that,  in  case  of  his  decease,  all  benefits  to  which  he 
might  be  entitled  from  the  company  be  paid  to  the  plaintiff. 
In  the  certificate  of  membership,  subsequently  issued,  it  is  de- 
clared to  be  subject  to  the  conditions  set  forth  in  the  applica- 
tion for  membership,  and  to  the  laws  of  the  order  governing 
the  relief  fund,  out  of  which  it  was  to  be  paid,  and  the  certifi- 
cate was  to  be  in  force,  and  the  rights  and  privileges  of  mem- 
bership of  the  order  continue,  so  long  as  the  member  should 
comply  with  the  constitution,  laws,  and  regulations  adopted 
for  its  government.  Under  the  by-laws  of  the  order,  each 
member  was  required  to  enter  upon  his  application  the  name 
of  the  person  to  whom  he  desired  the  benefit  to  be  paid  in  case 
of  death,  "subject,  however,  to  such  future  disposal  of  the 
benefit  as  the  member  may  thereafter  direct,"  and  which  shall 
be  entered  in  the  relief-fund  certificate  according  to  such  direc- 
tion; and  a  member  in  good  standing  might  at  any  time  sur- 
render his  relief-fund  certificate,  and  a  new  certificate  would 
be  issued,  payable  to  such  person  as  the  member  might  direct, 
upon  payment  of  a  fee  of  fifty  cents. 

The  case  does  not  disclose  any  other  provision,  either  of  the 
constitution  or  by-laws  of  the  order,  which  it  is  material  to  con- 
sider. Upon  these  facts,  it  must  be  held  that  there  was  no 
valid  change  of  the  beneficiary  named  in  the  original  applica- 
tion and  certificate  of  membership,  and  that  the  plaintiff  ia 
entitled  to  the  entire  benefit  fund.  The  application,  certificate, 
and  by-laws  of  the  order  constitute  the  entire  contract  between 
the  parties,  and  while  the  insured  reserved  the  power  to  change 
the  beneficiary,  that  power  must  be  executed  in  the  way  pre- 
scribed in  the  contract.  The  beneficiary  could  not  be  changed 
cecretly  and  without  the  consent  of  the  order.  The  agreement 
of  the  defendant  corporation  was  to  pay  the  whole  sum  to  the 
plaintiff",  unless  the  insured  directed  it  to  pay  to  some  other 
person,  and  surrendered  his  certificate,  and  received  a  new 
certificate,  in  which  the  name  of  the  new  beneficiary  must  be 
entered  according  to  his  direction. 

The  corporation  had  no  knowledge  of  the  attempt  on  the 
part  of  the  insured  to  designate  his  wife  as  one  of  the  recipients 
of  the  benefit  fund,  never  assented  thereto,  and  there  never 
was  any  compliance  with  its  by-laws  in  this  respect.  It  was, 
therefore,  under  no  legal  liability  to  pay  Mrs.  Thomas  any 
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part  of  the  moneys  due  upon  the  certificate,  and  without  such 
liability  she  cannot  succeed  in  her  contention. 

Undoubtedly  the  insured  in  this  case  acted  in  good  faith 
and  from  the  best  of  motives.  His  changed  domestic  relations 
made  it  eminently  proper  for  him  to  make  some  provision  for 
his  wife,  and  the  equal  division  which  he  contemplated  of  the 
fund  between  her  and  his  daughter  was  just  and  commendable. 
Very  likely  he  believed  that  he  had  so  far  modified  his  first  ap- 
pointment of  a  beneficiary  as  toinclude  his  wife  therein,  and  that 
if  he  had  supposed  that  any  action  upon  the  part  of  the  corpo- 
ration was  necessary,  it  would  have  been  sought  and  obtained. 
But  it  is  not  a  case  where  equity  can  interfere  to  remedy  a  de- 
fective execution  of  a  power:.  Bacon  on  Benefit  Societies,  sees. 
240,  284;  Scott  v.  Provident  Mut.  R.  Ags'n,  63  N.  H.  556;  Knights 
of  Honor  v.  Nairn,  60  Mich.  44.  The  insurance  company  did 
not,  in  the  lifetime  of  the  insured,  assent  to  the  change  of  the 
beneficiary.  Had  it  done  so,  and  the  original  certificate  been 
surrendered,  the  omission  of  any  subsequent  step  might  have 
been  supplied.  In  Luhrs  v.  Luhrs,  123  N.  Y.  367,  20  Am.  St. 
Rep.  754,  the  insured  had  surrendered  his  certificate  to  the 
local  lodge,  with  directions  to  have  a  new  certificate  issued, 
payable  to  another  beneficiary,  but  the  certificate  had  to  be 
transmitted  to  the  supreme  lodge  and  a  new  certificate  issued 
by  it,  and  before  this  could  be  done  the  insured  died.  It  was 
held  that  as  every  provision  of  the  constitution  and  by-laws 
had  been  complied  with  by  the  insured,  and  the  certificate  sur- 
rendered to  the  local  lodge  in  his  lifetime,  and  nothing  re- 
mained to  be  done  by  the  grand  lodge  except  the  formal  issue 
of  a  new  certificate,  which  it  had  no  discretion  to  refuse,  the 
old  certificate  was  to  be  regarded  as  canceled,  and  the  subse- 
quent issue  of  the  new  certificate  as  directed  related  back  to 
the  time  of  the  surrender  of  the  original  certificate  to  the  local 
lodge.  The  case  is  cited  by  the  appellant's  counsel,  but  we 
cannot  see  how  it  aids  her.  That  case  turned  upon  the  fact 
that  there  had  been  a  literal  compliance  by  the  insured  with 
all  the  requirements  of  the  constitution  and  by-laws  of  the  or- 
der, which  regulated  the  exercise  of  his  power  to  appoint  a 
new  beneficiary,  which  is  entirely  wanting  here. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
ordered  for  the  plaintiff  for  the  relief  demanded  in  the  com- 
plaint, with  costs.  

MtrraAi.  Bbneftt  Society  —  Chaxge  of  Beneficiart.  — Where  a  cer- 
tificate of  membership  and  iasurance  iasued  by  a  beuefit  society  specifies  the 
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mode  in  which  a  change  of  beneficiary  may  be  made,  such  mode  must  be 
strictly  followed  to  be  valid,  and  where  the  certificate  specifies  that  such 
change  is  to  be  made  by  an  entry  thereof  on  the  records  of  the  society,  a  mere 
delivery  of  the  certificate,  with  oral  declarations  in  relation  thereto,  will  not 
accomplish  a  change  of  beneficiary:  Rollins  v.  McHatton,  16  Col.  203;  25  Am. 
St.  Rep.  260,  and  note;  McCarthy  v.  Supreme  Lodge^  153  Mass.  314;  25  Am. 
St.  Rep.  637,  and  note. 


Matter  op  Smith. 

[131  New  York,  239.1 

That  thk  Out  oj  the  Incomb  op  Property  is  a  gift  of  the  property  itsel' 
is  true  only  when  there  is  no  limit  of  time  attached  to  the  gift. 

A  GiBT  OF  Incomb,  Followed  by  the  Gift  over  op  the  Corpus  on  the 
'Happening  op  a  Contingency,  or  on  the  death  of  a  beneficiary,  by 
necessary  construction,  without  express  words,  is  a  gift  of  the  income 
for  the  intermediate  period  only. 

Tbust  —  Continuance  of. — Where,  by  a  will,  property  is  directed  to  be 
held  in  trust  and  invested,  and  the  trustees  are  to  pay  a  specified  sum 
monthly  to  the  testator's  son  for  his  support  and  maintenance,  and  that 
of  the  latter's  daughter  during  her  minority,  provided  she  resides  with 
certain  relatives  after  she  attains  the  age  of  eight  years  and  until  she  is 
twenty-five  years  old,  and  if  she  survives  her  father  she  is  to  receive  one 
half  of  the  trust  funds,  and  the  remainder  shall  be  divided  among  tes* 
tator's  heirs  at  law,  but  in  no  event  shall  testator's  son  be  vested  with 
or  control  any  part  of  the  principal,  the  trust  thus  created  continues 
after  the  death  of  the  daughter  and  during  the  life  of  her  father. 

Wills. — Gift  op  Property  to  a  Class  op  Persons,  distributable  at  a 
time  subsequent  to  the  death  of  the  testator,  ordinarily  includes  all  per< 
sons  in  being  at  the  time  appointed  for  the  distribution  who  belong  to 
the  class,  whether  born  before  or  after  the  death  of  the  testator;  but 
this  mle  does  not  prevail  when  a  different  intention  appears  from  the 
will. 

Will  — Gift  to  a  Class,  when  does  not  Include  Persons  Subsequently 
Born.  —  If  a  testator  bequeaths  to  each  of  his  grandchildren  the  sum  of 
ten  thousand  dollars,  directing,  during  the  minority  of  each,  and  until  each 
shall  attain  twenty-five  years  of  age,  that  his  or  her  share  shall  be  kept 
invested  and  the  proceeds  paid  to  his  or  her  mother  semi-annually,  and 
in  the  event  of  the  decease  of  any  mother,  the  income  to  be  added  to  the 
principal  fund,  and  in  the  event  of  the  death  of  either  of  said  grandchil- 
dren before  twenty -five  years  of  age  that  his  or  her  share  shall  be  divided 
among  the  surviving  grandchildren,  share  and  share  alike,  the  grand- 
children  born  after  the  death  of  the  testator  are  not  entitled  to  any  part 
of  the  bequest. 

Proceeding  to  settle  accounts  and  construe  a  will  made  by 
Lewis  R.  Herrick,  who  died  in  1877.  The  testator  left  sur- 
viving him  a  widow,  two  daughters,  one  son,  and  six  grand- 
children. His  son,  Richard  P.  Herrick,  had  a  daughter,  Emma 
Dude  Herrick,  who  died  in  1884.     After  the  death  of  the  tes- 
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tator,  his  son  contracted  a  second  marriage,  the  fruits  of  which 
were  two  children.  As  against  these  grandchildren,  it  was 
claimed  that  they  were  not  entitled  to  anything  under  the 
fourth  clause  of  the  will,  and  the  surrogate  so  decided.  He 
also  decided  that  the  trust  in  favor  of  the  testator's  son  con- 
tinued, notwithstanding  the  death  of  Emma  Dude  Herrick. 
The  son  and  his  two  infant  children  appealed.  The  fourth 
and  fifth  clauses  of  the  will  were  as  follows:  — 

"  4.  I  give  and  bequeath  to  each  of  my  grandchildren  the 
sum  of  ten  thousand  dollars,  to  be  paid  to  them  on  their  sev- 
erally attaining  the  age  of  twenty-five  (25)  years.  I  direct 
that  during  the  minority  of  any  such  grandchildren,  and  until 
they  shall  respectively  attain  the  age  of  twenty-five  years,  the 
said  sum  shall  be  invested  by  my  executors  in  bonds  and 
mortgages  or  other  safe  securities,  and  the  interest  and  pro- 
ceeds arising  therefrom  shall  be  paid  semi-annually  to  the  re- 
spective mothers  of  said  children,  and  in  the  event  of  the 
decease  of  any  mother,  the  said  interest  shall  be  added  to  the 
principal  fund,  which,  with  all  accumulations,  shall  be  paid  to 
each  of  said  grandchildren  as  above  mentioned.  In  the  event 
of  the  decease  of  either  of  said  granchildren  prior  to  attaining 
the  age  of  twenty-five  years,  then  I  direct  that  the  share  of 
Buch  deceased  shall  be  equally  divided  between  the  surviving 
grandchildren,  share  and  share  alike.  All  the  grandchildren, 
as  a  class,  shall  take,  irrespective  of  relationship,  as  a  brother 
or  sister  of  a  deceased  child.  With  respect  to  my  grand- 
daughter, Emma  Dude,  daughter  of  my  son,  Richard  P.  Her- 
rick, I  direct  that  the  interest  arising  from  the  investment  of 
her  ten  thousand  dollars,  instead  of  being  paid  to  her  mother, 
shall  be  added  to  the  one-third  part  of  my  estate  hereinafter 
devised  and  bequeathed  to  her  said  father. 

"  5.  After  satisfying  the  foregoing  provisions,  I  direct  that 
all  the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  be  divided  into  three  (3)  equal  portions,  and  I 
give,  devise,  and  bequeath  one  such  third  part  to  Helen  E. 
Smith,  wife  of  J.  Moreau  Smith,  one  other  third  part  to  Emma 
C.  Morse,  wife  of  RoUin  E.  Morse,  and  the  remaining  one-third 
part  I  direct  shall  be  held  in  trust  by  my  executors  upon  trust 
to  invest  the  same  upon  such  securities  as  hereinbefore  men- 
tioned, and  out  of  the  proceeds  arising  therefrom  to  pay  to 
my  said  son,  Richard  P.  Herrick,  the  sum  of  one  hundred  dol- 
lars per  month  for  his  support  and  maintenance,  and  for  the 
support,  maintenance,  and  education  of  his  daughter,  Emma 
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Dude  Herrick,  during  her  minority,  provided  and  upon  the 
Bole  condition  that  after  she  attains  the  age  of  eight  (8)  years, 
8he  shall  return  to  the  residence  at  that  time  of  my  wife  or  her 
relatives  residing  within  the  state  of  New  York,  it  being  an- 
ticipated that  her  father  may  return  and  reside  with  her;  but 
this  clause  shall  be  operative  only  in  the  event  that  my  said 
grandchild  shall  be  able  to  and  shall  actually  reside  with  her 
said  relatives,  either  alone  or  with  her  father,  as  the  case  may 
be,  and  shall  be  governed  by  their  tuition,  advice,  and  direc- 
tions, or  by  the  advice  and  counsel  of  my  executors,  or  a  ma- 
jority of  them,  until  she  attain  the  age  of  twenty-five  (25) 
years.  In  case  my  said  granddaughter  shall  neglect  or  refuse 
to  reside  with  her  said  relatives  during  said  period  intermedi- 
ate eight  and  twenty-five  years  of  age,  then  all  the  provisions 
in  this  will  contained  relating  to  my  said  grandchild  shall, 
during  such  period  of  refusal,  be  deemed  wholly  inoperative 
and  void,  and  shall  be  construed  as  if  no  clause  or  recognition 
were  had  of  my  said  grandchild.  In  the  event  of  my  said 
granddaughter  surviving  her  father,  Richard  P.  Herrick,  then 
she  shall  receive  one  half  of  his  one-third  part  of  the  residue 
of  my  estate  hereinbefore  given  and  devised  to  him  on  her 
arriving  at  twenty-one  years  of  age,  and  the  remaining  moiety 
of  his  said  one-third  part  shall  be  equally  divided  between  my 
heirs  at  law, — that  is,  to  my  said  daughters,  or  their  several 
children  as  a  class,  in  the  event  of  the  decease  of  either  my 
daughters  then  surviving,  share  and  share  alike. 

"  In  no  event  shall  my  said  son,  Richard  P.,  be  vested  with, 
receive,  or  control  any  part  of  the  principal  of  the  said  one 
third,  but  the  same  shall  be  held  as  a  trust  estate  only,  and 
the  income  only  paid  to  him.  If  from  sickness  or  any  other 
unavoidable  necessity,  the  above-mentioned  provision  shall 
not  be  sufficient  for  the  support  and  maintenance  of  my  said 
son,  Richard  P.,  and  his  daughter,  Emma  Dude,  then  I  direct 
my  executors,  or  a  majority  of  them,  to  apply  such  part  of  the 
accumulated  interest  or  of  the  principal  fund,  constituting 
such  one-third  part  of  the  residue  of  my  estate,  as  shall,  in 
the  judgment  of  my  executors,  or  a  majority  of  them,  be  neces- 
sary to  supply  the  deficiency.  In  the  event  of  the  decease  of 
my  said  son,  Richard  P.,  leaving  no  issue  surviving  him,  then 
I  direct  that  the  said  one-third  part  hereinbefore  given  and 
devised  in  trust  for  him  shall  revert  to  my  heirs  at  law  then 
surviving,  and  be  equally  divided  between  them,  share  and 
share  alike.     This  provision  shall  not  be  construed  as  vesting 
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any  estate  in  my  said  son,  Richard  P.  Herrick,  and  the  words 
'  heirs  at  law '  shall  include  my  grandchildren  then  surviving 
as  a  class." 

W.  A.  Sutherland  and  Arthur  E.  Sutherland,  for  the  appel- 
lants. 

David  Hayes  and  William  W,  Webb,  for  the  respondents. 

Andrews,  J.  We  find  no  basis  for  the  claim  that  the  trust 
created  by  the  fifth  clause  of  the  will  terminated  at  the  death 
of  Emma  Dude  Herrick,  the  daughter  of  the  testator's  son 
Richard.  It  is  true  that  the  duration  of  the  trust  is  not  ex- 
pressly declared.  But  it  was  created  primarily  for  the  benefit 
of  the  testator's  son,  Richard,  and  the  inference  that  it  was  to 
continue  during  his  life  is  plain.  The  benefit  of  the  daughter 
was  incidental  and  subordinate  to  the  main  purpose  of  the  tes- 
tator. The  income  from  the  trust  estate  was  to  be  paid  t« 
Richard  in  monthly  payments,  and  it  was  left  to  him  to  ap- 
ply it  to  the  support  of  himself  and  his  daughter  during  her 
minority,  and  the  condition  annexed  to  her  right  to  support 
and  maintenance  was  apparently  inserted  as  a  means  of  secur- 
ing a  compliance  by  the  granddaughter  with  the  testator's 
wish  that  she  should  reside  with  the  relative  designated.  The 
death  of  the  father  is  the  event  upon  which  the  trust  by  neces- 
sary implication  is  limited,  and  the  gift  over  is  upon  that 
event  alone.  The  gift  over,  on  the  contingency  of  the  death  of 
Richard,  leaving  no  issue  surviving,  is  preceded  by  the  clause, 
"  in  no  event  shall  my  son,  Richard  P.,  be  vested  with,  re- 
ceive, or  control  any  part  of  the  principal  of  the  said  one  third, 
but  the  same  shall  be  held  as  a  trust  estate  only,  and  the  in- 
come only  paid  to  him."  These  provisions  seem  to  be  conclu- 
sive that  the  trust  was  to  continue  during  Richard's  life.  The 
rule  that  the  gift  of  the  income  of  property  is  a  gift  of  the  prop- 
erty itself  only  applies  when  there  is  no  limitation  of  time 
attached  to  the  gift.  A  gift  of  income  followed  by  a  gift  over 
of  the  corpus  on  the  happening  of  a  contingency,  or  on  the 
death  of  the  beneficiary,  by  necessary  construction  and  with- 
^out  express  words,  is  a  gift  of  the  income  for  the  interme- 
diate period  only. 

The  other  question  of  construction  relates  to  the  claim  of 
the  two  children  of  Richard  P.  Herrick  by  his  second  wife  to 
share  in  the  legacy  of  ten  thousand  dollars  given  to  their  half 
sister,  Emma  Dude  Herrick,  by  the  fourth  clause  of  the  will. 
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The  claim  of  the  appellants  on  this  branch  of  the  case  is  based 
on  the  general  rule  which  has  been  declared  in  many  cases, 
that  where  a  legacy  is  given  to  a  class  of  persons,  distributable 
at  a  time  subsequent  to  the  death  of  the  testator,  all  persons 
in  being  at  the  time  appointed  for  the  distribution,  who  answer 
the  description,  whether  born  before  or  after  the  death  of  the 
testator,  are  deemed  to  be  objects  of  the  gift,  and  are  entitled 
to  share:  Teed  v.  Morton^  60  N.  Y.  506,  and  cases  cited.  This 
construction  is  placed  on  the  presumed  intention  of  the  tes- 
tator. In  the  case  which  most  frequently  occurs,  of  a  legacy 
to  A  for  life,  and  after  his  death  to  the  children  of  A,  this 
presumption  is  founded  upon  strong  probability,  since  in  such 
a  case  the  immediate  object  of  the  testator's  beneficence  is  A, 
and  it  is  natural  to  suppose  that  the  children  of  A  were  made 
ultimate  beneficiaries  by  reason  of  their  relationship  to  A,  and 
all  bearing  that  relation  when  the  fund  is  distributable  would 
be  within  the  motive.  The  rule  applies  whether  the  legacy  (if 
future)  is  vested  or  contingent.  In  the  one  case,  those  of  the 
class  existing  at  the  death  of  the  testator  take  a  vested  inter- 
est, subject  to  open  and  let  in  persons  of  the  class  subsequently 
born  and  living  at  the  time  appointed  for  the  division;  in  the 
other,  the  happening  of  the  event  determines  both  the  vesting 
and  the  persons  entitled  to  take:  See  Tucker  v.  Bishop,  16 
N.  Y.  402.  But  it  is  obvious  that  a  testator  may  devote  his  gift 
to  a  whole  class  or  restrict  it  to  certain  individuals  of  a  class; 
to  persons  of  a  class  living  at  his  death,  or  to  such  persons  and 
all  others  who  may  belong  to  the  class  at  the  period  of  distribu- 
tion. It  is  a  question  of  intention,  and  where  the  question 
arises  judicially,  it  is  to  be  determined  by  the  intention  declared 
by  the  will  and  the  res  gestss. 

We  think  any  intention  to  include  grandchildren  not  born 
at  the  testator's  death  in  the  benefit  of  the  legacies  which  fail 
by  the  death  of  any  grandchild  before  the  age  of  twenty-five 
is  negatived  on  the  face  of  the  will.  The  testator  made  no 
direct  provision  for  unborn  grandchildren.  He  gave  to  each 
of  his  living  grandchildren  a  legacy  of  ten  thousand  dollars. 
He  says  to  "each  of  my  grandchildren," and  admittedly  only 
living  grandchildren  take  a  primary  legacy.  The  construc- 
tion of  these  words  is  the  same  as  if  the  testator  had  named 
each  of  the  six  grandchildren  in  place  of  using  the  words  "  each 
of  my  grandchildren."  The  contention  is,  that  the  meaning 
of  the  word  "  grandchildren  "  used  in  the  direct  bequest  is  en- 
larged when  the  testator  in  the  same  clause  provides  for  the 
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devolution  of  the  share  of  any  grandchild  dying  before  attain- 
ing the  age  of  twenty-five  years.  The  language  of  the  provision 
is:  "  In  the  event  of  the  decease  of  either  of  said  grandchildren 
prior  to  attaining  the  age  of  twenty-five  years,  I  direct  the 
share  of  such  deceased  shall  be  equally  divided  between  the 
surviving  grandchildren,  share  and  share  alike."  The  natural 
meaning  and  reading  refers  the  words  "  surviving  grandchil-. 
dren,"  in  this  sentence,  to  the  survivors  of  the  grandchildren 
previously  designated.  It  would  wrench  the  manifest  sense 
of  the  clause  to  give  it  any  other  interpretation.  There  is  no 
doubt  that  the  word  "  survivors  "  refers  to  a  survivorship  at 
the  death  of  the  grandchild,  and  not  at  the  death  of  the  testa- 
tor. But  what  survivors,  is  the  question  to  be  determined. 
The  answer  plainly  is,  survivors  of  the  six  legatees,  all  of 
whom  were  of  the  same  degree  of  relationship  with  the  testator 
and  constituted  a  class,  although  not  all  the  individuals  who 
at  some  time  were  grandchildren  of  the  testator.  Reference 
to  a  paragraph  in  the  fifth  clause  of  the  will  shows  with  great 
distinctness  that  the  testator,  in  framing  his  will,  either  did 
not  have  grandchildren  who  might  be  born  after  his  death  in 
mind,  or  that  he  did  not  intend  to  provide  for  them.  In 
the  gift  over  the  trust  fund  in  the  event  of  the  death  of  Rich- 
ard before  the  death  of  his  daughter  Emma,  he  gives  one 
moiety  to  Emma  and  the  other  moiety  to  the  testator's  daugh- 
ters, making  no  provision  whatever  for  any  children  Richard 
might  have,  who  should  be  born  after  the  testator's  death. 
Richard  was  then  a  young  man,  and  his  remarriage  was  prob- 
able, and  did  in  fact  occur.  This  omission  is  quite  significant 
that  the  testator  did  not  intend,  in  the  gift  over  of  Emma's 
legacy  on  her  death  before  twenty-five,  that  brothers  or  sisters 
who  might  be  born  after  his  death  should  share  in  the  distri- 
bution. We  think  the  judgments  below  on  this  point  follow 
the  natural  and  reasonable  interpretation  of  the  will,  and  that 
the  two  children  of  Richard  born  after  the  testator's  death 
are  not  entitled  to  any  share  of  the  legacy  given  to  their  half- 
sister  Emma. 

There  are  some  other  questions  which  arose  on  the  account- 
ing. They  are  fully  considered  in  the  opinion  of  the  surrogate, 
and  were,  we  think,  correctly  decided. 

We  discover  no  error  in  the  judgment,  and  it  should  there- 
fore be  affirmed.  

Oirr  ow  Ikoohb  whbthbr  Gitt  of  Propbrtt.  — Whether  a  gift  of  per- 
sonal property  for  a  Uletime  with  a  gift  over  is  absolute  depends  upon  the  na- 


592  City  op  Buffalo  v.  Pratt.         [New  York, 

tare  of  the  property.  Where  money  is  given,  the  gift  is  of  the  interest  only: 
WMUemore  v.  Russell,  80  Me.  297;  6  Am.  St.  Rep.  200,  and  note.  Under  a 
bequest  of  the  use  of  a  residue  for  life  or  a  shorter  period,  the  legatee  has  no 
right  to  the  possession  of  the  fund  in  the  mean  time,  and  if  the  executor  pays 
it  over  without  taking  ample  security  for  the  return  of  the  principal,  he  will 
be  liable  to  those  entitled:  Clark  v.  Clark,  8  Paige,  152;  35  Am.  Dec.  676, 
and  note;  Field  v.  Hitchcock,  17  Pick.  182;  28  Am.  Dec.  288.  But  where  a 
bequest  of  the  produce  of  a  fund  is  made  without  any  limit  as  to  its  continu- 
ance, the  legatee  is  entitled  to  the  principal  also:  Craft  v.  Snook,  13  N.  J.  Eq. 
121;  78  Am.  Dec.  94,  and  note.  A  devise  of  the  rents  and  profits  of  land 
operates  as  a  devise  of  the  land:  Zimmer  v.  Sennott,  134  111.  505. 

LeqAOY  —  BBQUK3T3  TO  A  CLASS  —  EfFBCT  OF  DEATH  OF  TbSTATOR.  —  A 
bequest  to  "all  the  children"  of  a  person  named  equally,  when  they  shall 
severally  attain  a  certain  age,  inures  to  all  children  born  before  the  first 
child  attains  that  age,  though  after  the  testator's  death,  but  not  afterward: 
Hubbard  v.  Lloyd,  6  Cush.  522;  53  Am.  Dec.  55,  and  note.  Persons  bom 
after  the  death  of  a  testator  cannot  take  under  a  legacy  to  a  class,  unless  there 
is  a  fixed  period  for  the  distribution:  Myers  v.  Myers,  2  McCord  Ch.  214; 
16  Am.  Deo.  648.  Only  grandchildren  in  being  at  the  death  of  the  testator 
take  under  a  devise  to  grandchildren  and  their  heirs  forever:  Loockermaa  v. 
MeBlair,  6  Gill,  177;  46  Am.  Deo.  664,  and  note. 
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Municipal  Corpokation  —  Stebets.  —  A  Mere  Abutter,  with  no  ownership 
in  the  bed  of  the  street,  is  entitled  to  protection  against  interference 
with  certain  easements  in  the  street.  They  constitute  property  of  which 
he  cannot  be  deprived  without  compensation. 

MuNioiFAL  Corporation  —  Streets.  —  Abutting  Land-owner  Who  Owns 
THE  Feb  of  a  Street  in  front  of  his  premises,  subject  to  an  easement 
therein  as  a  public  highway,  has  a  right  to  defend  against  and  enjoin 
the  use  of  the  street  for  purposes  inconsistent  with  those  uses  to  which 
streets  should  be,  or  ordinarily  have  been,  subjected,  unless  just  com* 
pensation  is  made;  and  if  the  municipality  is  authorized  to  institute 
proceedings  to  acquire  the  fee  on  such  streets,  it  must  pay  substantial 
damages,  to  be  ascertained  by  measuring  the  effect  upon  the  value  of 
the  property  resulting  from  depriving  the  owner  of  the  fee  of  the 
streets. 

William  F.  Mackey,  for  the  appellanL 

John  O.  Milbum  and  Frank  C.  Ferguson,  for  the  respond- 
ents. 

Qbat,  J.  In  this  proceeding  the  city  of  Buffalo  sought  to 
acquire  the  fee  in  a  public  place  or  street,  under  authority 
conferred  in  a  section  of  the  city  charter,  which  reads  as  fol* 
lows,  viz.:  — 


March,  1892.]     City  of  Buffalo  v.  Pratt.  593 

*'  The  city  may  take  in  fee,  for  public  streets,  alleys,  and 
equares,  the  lands  situate  within  the  boundaries  of  any  of  the 
public  streets,  alleys,  or  squares  in  said  city,  which  have  been, 
or  shall  have  been,  used  as  public  streets,  alleys,  or  squares 
for  more  than  ten  years." 

The  public  street  aflfected  by  this  proceeding  was  known  as 
"  The  Terrace,"  and  had  been,  concededly,  in  use  as  a  street 
for  a  great  number  of  years,  and  prior  to  the  purchase  by  the 
respondents  of  their  properties.  Concededly,  also,  the  respond- 
ents own  the  fee  of  the  portion  of  the  street  in  front  of  their 
premises. 

The  object  of  the  city  in  seeking  to  acquire  the  fee  in  this 
street  is  not  disclosed,  and  it  is  not  very  material.  A  first 
report  by  the  commissioners  awarded  nominal  damages  to  the 
owners  of  the  fee  of  the  land  in  the  street;  but  upon  its  com- 
ing before  the  court  for  confirmation,  and  being  then  objected 
to,  it  was  ordered  to  be  set  aside,  on  the  ground  that  the  com- 
missioners had  adopted  an  improper  rule  of  appraisement 
in  awarding  only  nominal  damages,  and  the  report  was  sent 
back  to  them  for  further  consideration.  By  their  new  report 
substantial  damages  were  awarded,  and  being  confirmed  by 
the  court  below,  the  sole  question  presented  upon  the  appeal 
here  is,  whether  the  respondents  are  entitled  to  other  than 
nominal  damages.  The  point  made  by  counsel  for  the  city 
is,  that  the  respondents,  having  acquired  the  fee  of  the  street 
in  front  of  their  property  subject  to  a  perpetual  public  ease- 
ment therein,  acquired  only  the  naked  legal  title  to  the  fee; 
and  therefore  should  be  entitled  to  nominal  damages  only. 
This  position  the  counsel  for  the  city  seeks  to  fortify  by  a  refer- 
ence to  many  authorities  in  this  state  and  elsewhere,  the  most 
weighty  of  which  seem  to  be  cases  arising  in  street-opening 
proceedings  in  New  York  City:  In  re  Mayor  etc.,  1  Wend, 
262;  In  re  Mayor  etc.,  2  Wend.  472;  Livingston  v.  Mayor  etc., 
8  Wend.  85;  22  Am.  Dec.  622;  Champlin  v.  Laytin,  18  Wend. 
411;  31  Am.  Dec.  382;  In  re  Thirty-second  Street,  19  Wend. 
128;  In  re  Twenty-ninth  Street,  1  Hill,  189. 

It  may  be  well  to  consider  the  nature  of  these  New  York 
City  cases.  They  were  decisions  by  the  old  supreme  court 
and  the  court  of  errors,  and  were  made  in  proceedings  taken 
on  behalf  of  the  city  of  New  York  for  the  opening  up  of  streets, 
and  upon  applications  to  set  aside  or  to  confirm  the  commis- 
sioners' reports  as  to  damages.  The  question  was,  whether  the 
city  should  pay  the  full  value  of  the  lands  taken  for  the  street, 
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and  it  was  held  that  only  nominal  damages  should  be  awarded. 
The  decisions  proceeded,  however,  upon  the  theory  that  the 
rigiit  to  claim  damages  upon  the  opening  of  the  streets  by 
Ahe  city  was  in  the  original  grantor  or  former  proprietor  of 
4.he  lands,  who  had  made  sales  of  parcels  or  lots  bounded  upon 
■streets  as  projected  upon  the  city  surveys  and  upon  maps.  It 
was  held  that  their  grantees  had  acquired  no  title  to  the  land 
occupied  by  the  street,  but  had  only  acquired,  by  a  convey- 
ance on  or  bounded  by  streets,  an  easement  or  right  of  way 
in  the  street.  As  to  the  former  proprietor  of  the  land,  he  was 
considered  to  be  entitled  only  to  nominal  damages,  because  he 
must  be  deemed  to  have  engaged  to  give  the  ground  for  the 
street  whenever  the  city  required  it,  or  to  have  adopted  the 
street  as  it  had  been  previously  laid  out  by  public  authority. 
It  should  be  observed,  in  considering  these  cases,  that  Manhat- 
tan Island  had  been  surveyed  under  acts  passed  very  early  by 
the  legislature  of  the  state  of  New  York.  This  legislation 
provided  for  and  regulated  the  future  opening  by  the  city  of 
streets  and  avenues,  as  surveyed  and  laid  out  in  anticipation 
of  the  growth  of  that  municipality,  and  it  was  also  provided, 
that,  as  the  result  of  street-opening  proceedings,  the  fee  should 
at  once  vest  in  the  city.  The  compensation  for  the  land  the 
court  decided  to  be  due  to  the  former  proprietor,  who  had 
granted  the  lots  upon  the  streets,  and  not  to  the  purchasers 
from  him;  but  this  compensation  should  only  be  nominal  and 
as  for  tlie  naked  fee,  because  an  easement  or  right  of  way  was 
vested  in  the  purchasers  under  a  dedication  of  the  land  in  the 
street,  and  because  there  was  an  implied  agreement  on  the 
part  of  the  former  owner  to  give  the  land  for  the  street,  when 
the  city,  by  instituting  proceedings  to  open  it,  thereby  adopted 
it  as  proposed.  He  was  deemed  to  have  granted  with  refer- 
ence to  existing  legislation,  and  in  anticipation  of  the  future 
opening  of  the  streets  by  the  city.  He  was  deemed  to  have 
received  an  enhanced  value  from  his  grantee  by  reason 
thereof,  and  from  his  having  dedicated  the  land  to  street  pur- 
poses. The  purchasers  were  held  to  have  taken  no  interest  in 
the  street,  other  than  that  of  an  easement  or  right  of  way.  Ap- 
parently, the  principle  which  the  decisions  undertook  to  work 
out  was  that  of  protecting  the  abutting  owners  against  being 
charged  for  the  value  of  the  fee  taken  by  the  city,  and  the 
court  was  concerned  with  the  relative  situations  of  the  original 
grantors  and  these  abutters.  In  Bissell  v.  New  York  Centred 
.fi.  R.  Co.,  23  N.  Y.  61,  the  question  upon  the  case  was,  whether 
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certain  conveyances  between  the  years  1828  and  1845,  con- 
veying lots  in  the  city  of  Rochester,  on  either  side  of  Erie 
Street,  carried  lands  to  the  center  of  that  street.  It  was  held 
that  where  a  conveyance  was  bounded  upon  or  by  a  street,  it 
carried  the  fee  to  the  center  of  the  street  as  part  of  the  grant, 
notwithstanding  the  authority  of  the  New  York  City  street 
cases,  which  were  there  and  are  here  referred  to.  It  is  a  ques- 
tion how  far  the  Bissell  case  impairs  the  force  of  the  authority 
of  the  decisions  in  the  New  York  City  street  cases,  for  they  went 
upon  the  theory  that  the  grantees  acquired  no  title  to  the  land 
in  the  street  at  all.  But  however  that  may  be,  and  indepen- 
dently of  such  considerations,  I  think  that  the  New  York  City 
cases  were  influenced  by  an  existing  state  of  facts  which  is 
not  paralleled  here.  The  proceedings  here  have  no  reference 
to  any  original  dedication  which  contemplated  the  fnture 
adoption  of  the  street  by  the  city  authorities,  and  the  vesting 
of  the  fee  in  the  city,  as  a  consequence  of  the  institution  by 
them  of  legal  proceedings.  Nor  do  they  rest  upon  any  legis- 
lation existing  at  the  time  of  the  grants  by  the  former  pro- 
prietors, or  in  view  of  and  subject  to  which  sales  might  be 
deemed  to  have  been  made.  The  record  is  barren  of  evidence 
as  to  the  authority  by  which  the  street  in  the  present  case 
came  as  such  into  the  public  use;  or  as  to  whether  and  how 
it  was  ever  dedicated  by  the  owner  of  the  land.  What  we  do 
know  is,  that  these  respondents  acquired  the  fee  of  the  land 
ill  the  street  opposite  their  premises,  and  that  the  right  of  the 
city  to  take  it  was  conferred  by  subsequent  and  recent  legis- 
lation with  respect  to  the  municipal  charter. 

I  do  not  think  that  it  is  needed,  or  that  it  would  be  profit- 
able, to  review  the  many  cases  in  which  the  rights  of  owners 
of  property  in  and  abutting  upon  the  street  have  been  consid- 
ered. The  result  has  been  to  generally  define  and  assign  their 
particular  interests  and  rights.  The  mere  abutter,  with  no 
ownership  in  the  bed  of  the  street,  is  entitled  to  protection 
against  an  interference  with  certain  easements  in  the  street. 
They  constitute  property,  of  which  neither  legislature  nor 
municipality  can  deprive  him  witiiout  compensation:  Kane  v. 
New  York  Elevated  R.  R.  Co.,  125  N.  Y.  164. 

It  is  unquestionable,  however,  that  the  ownership  of  the  fee 
of  the  land  in  a  street  has  a  substantial  value  to  the  abutting 
property  holder,  in  the  degree  of  control  it  gives  to  him  over 
the  uses  to  which  the  street  may  be  put.  It  vests  him  with 
the  right  to  defend  against  and  to  enjoin  a  use  of  or  an  en- 
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croachment  upon  the  street,  under  legislative  or  municipal 
authority,  for  purposes  inconsistent  with  those  uses  to  which 
streets  should  be  or  have  been  ordinarily  subjected,  unless 
just  compensation  is  provided  to  be  made.  His  ownership  of 
the  land  in  the  street  was  subject  only  to  the  public  easement 
therein  as  a  highway.  In  the  absence  of  such  a  provision  for 
compensation,  the  taking  of  the  street  for  some  new  or  addi- 
tional and  inconsistent  use  would  be  illegal.  But  if  the  abut- 
ting property  owner  does  not  own  the  fee  in  the  land  of  his 
street,  he  has  no  such  right  to  compensation,  and  is  remediless 
against  a  taking  of  the  street  under  legislative  or  municipal 
sanction  for  other  uses,  except  such  other  uses  be  unreason- 
able, and  in  their  nature  so  improper  as  to  obstruct  a  free  pas- 
sage upon  the  street,  or  to  amount  to  a  nuisance,  or  to  deprive 
him  of  the  enjoyment  of  easements  of  light,  air,  and  access. 
As  to  any  such  improper  or  unreasonable  use  of  a  street,  the 
abutting  property  owner  would  undoubtedly  have  the  right  to 
come  into  a  court  of  equity  and  to  claim  its  intervention  to 
protect  his  general  rights.  In  this  case  no  reason  appears,  or 
suggests  itself,  to  show  that  the  public  good  and  advantage 
will  be  better  promoted  by  a  change  of  title  from  the  present 
owner  to  the  municipal  government.  For  all  governmental 
purposes,  the  existing  easement  and  public  right  of  passage  in 
the  street  are  sufficient,  and  will  be  in  the  future,  unless  there 
shall  be  some  purpose  to  impose  an  additional  burden  upon 
the  street;  in  which  case,  the  substantial  nature  of  the  respond- 
ents' interest  in  opposing  the  award  of  merely  nominal  dam- 
ages becomes  very  clear  indeed.  The  fee  of  the  land  has  a 
value  to  him;  it  seems  valuable  to  the  municipality.  He  has 
possible  interests  at  stake  to  protect;  the  municipality  may 
have  other  interests  to  advance.  It  is  authorized  by  law  to 
take  from  him  his  title,  and  he  cannot  defeat  the  proceedings; 
but  the  law  requires  just  compensation  to  be  made  to  him. 
What  is  there  in  the  law,  or  in  reason,  which  disentitles  him 
to  the  receipt  of  substantial  damages?  I  see  nothing,  and  I  am 
averse  to  holding  that  the  exclusive  rights  in  the  land  occupied 
by  the  street  which  he  possesses,  subject  only  to  the  public 
easement,  can  be  taken  from  him  by  governmental  authority 
without  just  compensation,  to  be  measured  by  the  value  of 
these  rights  to  him.  I  think  that,  within  the  circumstances  of 
the  case,  the  respondents  were  entitled  to  be  awarded,  as  the 
compensation  provided  to  be  made  in  the  act  upon  the  taking 
by  the  city  of  the  fee  of  the  land  in  the  street  in  front  of  their 
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premises,  such  suhstantial  damages  as  would  be  ascertained 
by  measuring  the  effect  upon  the  value  of  their  property  of 
such  a  deprivation. 

The  order  appealed  from  should  be  affirmed,  with  costs. 


MuNiciPAi,  Corporations  —  Rights  of  Abuttino  Ownbbs  m  Streets. 
—  An  abutting  owner,  the  fee  of  the  street  being  in  the  city,  is  entitled  to 
the  use  of  the  street,  and  neither  the  legislature  nor  the  city  can  devote  it 
to  purposes  inconsistent  with  street  uses,  without  awarding  compensation  to 
such  owner:  Abendroth  t.  Manhattan  R'y  Co.,  122  N.  Y.  1;  19  AJn.  Si.  Bep. 
461,  and  note;  LoatuUer  v.  City  of  Aurora,  126  Ind.  436. 
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Pbbpbtuities.  —  A  provision  in  the  will  of  a  married  woman,  by  which  the 
absolute  ownership  of  property  is  suspended  during  the  life  of  her  four 
children,  and  for  a  still  longer  time  if  any  of  them  die  leaving  grand* 
children  not  yet  twenty-five  years  of  age  at  the  death  of  the  last  surviv- 
ing child  of  the  testatrix,  is  void,  as  creating  a  perpetuity  forbidden 
by  the  laws  of  the  state  of  New  York. 

Will  Creatinq  Legal  and  Illegal  Trusts  may  be  permitted  to  stand, 
and  to  be  enforced  so  far  sis  the  legal  trusts  are  concerned,  if  they  can 
be  separated  from  the  illegal  trusts  and  upheld  without  doing  injustice 
or  defeating  what  the  testator  must  be  presumed  to  wish. 

Conflict  of  Laws.  —  Personal  Property  is  Subject  to  thb  Law  of 
THE  Owner's  Domicile  with  respect  to  its  disposition  inter  vivos  and 
its  transmission  by  last  will  and  testament. 

Conflict  of  Laws  —  Perpetuities.  —  A  trust  created  by  a  will  made  in 
another  state  wherein  the  testator  was  domiciled,  and  which  would  be 
void  if  made  in  this  state,  as  creating  a  perpetuity  forbidden  by  its  laws, 
will  be  here  enforced  with  respect  to  the  personal  property  situated  and 
the  legatees  residing  in  this  state,  if  it  is  valid  and  enforceable  by  the 
laws  of  the  state  in  which  the  testator  was  domiciled  when  the  will  waa 
executed  and  also  at  the  time  of  his  death. 

Conflict  of  Laws  —  Wills. — Validity  of  Bequests  ih  Fobbiok  Wills 
should  be  decided  by  the  same  law  which  governs  the  will  in  other  re« 
spects,  and  hence  the  validity  of  such  bequests  is  to  be  determined  by 
the  law  of  the  testator's  domicile. 

Edward  C.  James,  for  the  appellants. 

Edward  W.  Sheldon,  Nicholas  QuackenhoSf  and  Martin  F, 
McMahon,  for  the  respondents. 

O'Brien,  J.  The  will  of  Phebe  Jane  Cross,  bearing  date 
May  29,  1877,  disposed  of  a  large  estate  for  the  benefit  of  her 
husband  and  four  children.     After  making  sundry  absolute 
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and  specific  bequests,  she  gave  to  the  United  States  Trust 
Company,  a  New  York  corporation,  seven  hundred  thousand 
dollars,  in  railroad  bonds  specifically  described,  to  have  and 
to  hold  in  trust  for  the  purpose  of  collecting  and  receiving  the 
income  thereon,  until  the  payment  of  the  principal,  and  upon 
such  payment  to  invest  and  keep  invested  the  proceeds  in 
safe  interest-paying  securities,  and  to  collect  and  receive  the 
income  on  the  same,  and  to  apply  it  to  the  execution  of  five 
separate  trusts  for  the  benefit  primarily  of  her  husband  and 
each  of  her  four  children.  As  none  of  the  estate  is  involved 
in  this  action  except  the  portion  embraced  in  these  trusts,  and 
that  only  in  a  general  sense,  it  is  only  necessary  to  give  a 
brief  outline  of  the  scheme  of  the  testatrix  with  respect  to 
this  part  of  her  property,  without  any  very  minute  examina- 
tion of  the  legal  questions  which  might  possibly  arise  upon  the 
construction  of  this  part  of  the  instrument  in  some  other  form 
of  action.  The  bonds  above  mentioned  were  divided  into  five 
parts,  and  the  testator  directed  the  trust  company,  as  trustee,  to 
pay  the  income  of  one  part  to  her  husband  during  his  life,  and 
upon  his  death,  to  her  grandchildren  in  equal  shares,  until  the 
death  of  her  surviving  child,  and  as  there  were  four  of  the 
children,  the  trust  was  therefore  to  continue  during  the  life  of 
the  husband  and  all  of  the  four  children  respectively.  Upon 
the  death  of  the  last  surviving  child,  the  principal  was  to  be 
disposed  of  by  the  trustee  by  dividing  it  into  as  many  parts  as 
there  should  be  grandchildren  of  the  testatrix  living,  and 
deliver  one  part  to  each  who  had  then  reached  the  age  of 
twenty-five  years,  but  if  any  of  them  were  under  that  age,  then 
the  trustee  was  directed  to  set  aside  and  hold  the  parts  of  such 
grandchildren,  and  pay  the  income  to  them  until  they  should 
reach  that  age,  when  they  were  to  receive  the  principal  abso- 
lutely. The  trusts  for  the  benefit  of  the  children  were  iden- 
tical as  to  each,  but  differed  slightly  from  that  for  the  husband. 
The  trustee  was  directed  to  pay  the  income  of  the  part  set 
aside  for  each  child  to  him  or  her  for  life.  If  either  of  the 
children  died  without  children,  then  the  income  which  such 
deceased  child  was  to  receive  under  the  trust,  if  living,  was  to 
be  paid  to  the  survivors  in  equal  shares,  and  to  the  children  of 
any  deceased  child,  the  latter  to  take  as  a  class  the  share  that 
the  deceased  parent  would  have  taken  if  living.  If  either  of 
the  children  of  the  testatrix  should  die  leaving  children,  then 
the  trustee  was  directed  to  divide  the  principal,  or  part  from 
which  the  deceased  parent  received  the  income,  into  as  many 
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parts  as  there  were  children  of  such  deceased  parent  surviving, 
and  deliver  one  of  such  parts  to  each  of  said  children  who 
had  then  attained  the  age  of  twenty-five  years,  to  hold  abso- 
lutely. But  if  any  of  said  children  were  under  that  age,  then 
the  trustee  was  to  hold  the  share  of  such  child,  and  pay  the 
income  thereof  to  him  until  he  arrived  at  that  age,  when  he 
was  to  receive  the  principal  absolutely;  and  if  any  child  of 
such  deceased  parent  should  die  before  reaching  the  age  of 
twenty-five,  then  his  part  was  to  be  paid  to  his  surviving  broth- 
ers and  sisters;  and  if  all  the  children  of  such  deceased  parent 
should  die  before  arriving  at  that  age,  then  the  trustee  was  to 
pay  the  share  of  the  deceased  parent,  to  which  they  would  have 
been  entitled  if  living  at  said  age,  in  equal  shares  to  the  chil- 
dren of  the  testatrix  then  living;  and  if  none  of  the  children 
of  the  testatrix  were  then  living,  the  trustee  was  directed  to 
pay  said  sums  over  to  her  surviving  grandchildren,  in  equal 
shares,  to  hold  absolutely.  Upon  the  death  of  the  last  surviv- 
ing child,  the  trustee  was  directed  to  divide  all  the  bonds  and 
securities  remaining  in  its  possession,  in  the  manner  above 
described,  in  which  the  principal  of  the  fund  for  the  benefit  of 
the  husband  was  to  be  disposed  of.  The  husband  and  two  of 
the  sons  were  appointed  executors  of  the  will,  and  the  residuary 
estate  was  bequeathed  to  them  in  trust  to  convert  into  money 
and  to  pay  certain  legacies,  and  the  remainder  to  the  heirs  at 
law  of  the  testatrix  "  who,  by  the  laws  of  the  state  of  New  York 
relating  to  the  distribution  of  intestate  estates,  would  have 
been  entitled  to  receive  the  same  "  in  case  of  intestacy.  The 
husband  died  on  the  ninth  day  of  June,  1889,  and  that  part  of 
the  trust  intended  for  his  benefit  has  terminated.  Mrs.  Cross 
left  two  sons  and  two  daughters.  One  of  the  sons  is  married, 
but  has  no  children;  the  other  never  married.  One  of  the 
daughters  is  a  widow,  and  has  three  children,  one  of  whom  is 
married.  The  other  is  married,  but  without  children.  The 
two  sons,  as  surviving  executors  and  trustees  under  the  will, 
and  individually  with  the  daughter  who  is  without  children, 
brought  this  action  against  the  trust  company,  as  trustee,  and 
the  widowed  daughter  and  her  three  children,  for  the  purpose 
of  procuring  a  judgment  declaring  the  trusts  void  after  the 
death  of  each  of  the  primary  beneficiaries,  on  the  ground  that 
they  are  in  contravention  of  the  statute  against  perpetuities. 

With  respect  to  the  provision  for  the  benefit  of  the  husband, 
the  absolute  ownership  of  the  property  bequeathed  was  sus- 
pended by  the  terms  of  the  will  for  more  than  two  lives  in 
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being  at  the  death  of  the  testatrix.  The  fund  could  not  be 
released  from  the  trust  till  the  death  of  the  husband  and  the 
last  survivor  of  the  four  children,  and  the  case  is  therefore 
within  the  statutory  prohibition  against  the  suspension  of  the 
absolute  ownership  and  power  of  disposition  of  personal  prop- 
erty: Ward  v.  Ward,  105  N.  Y.  68;  Smith  v.  Edwards,  88  N.  Y. 
92;  Colton  v.  Fox,  67  N.  Y.  348;  Schettler  v.  Smith,  41  N.  Y. 
328;  Knox  v.  Jones,  47  N.  Y.  889;  Coster  v.  Lorrillard,  14 
Wend.  265;  Lorrillard  v.  Cosier^  5  Paige,  172. 

The  absolute  ownership  and  power  of  disposition  was  further 
suspended  upon  the  lives  of  those  grandchildren  of  the  tes- 
tatrix who  were  under  twenty-five  years  of  age  at  the  death 
of  her  last  surviving  child,  and  until  such  grandchildren, 
respectively,  arrived  at  that  age,  as  to  the  share  of  each  of 
them  in  the  personal  estate,  and  this  might  possibly  involve 
a  suspension  of  the  whole  or  some  part  of  the  property  em- 
braced in  the  trust  upon  a  life  or  lives  not  in  being  at  the 
death  of  the  testatrix:  Van  Colt  v.  Prentice,  104  N.  Y.  56; 
Hawley  v.  James,  16  Wend.  61;  Smith  v.  Edwards,  88  N.  Y. 
92. 

The  trusts  created  for  the  benefit  of  the  children  seem  to  be 
open  to  the  same  objection.  In  so  far  as  the  duration  of  the 
trust  is  concerned,  it  might  be  held  good,  in  the  contingency 
of  the  death  of  the  first  beneficiary  leaving  children,  because 
in  that  case  the  suspension  is  only  upon  the  life  of  such  bene- 
ficiary, whose  children  take  absolutely.  The  diflBculty  of  this 
feature  of  the  case  is,  that  as  to  the  children  of  a  deceased 
parent  who  are  under  twenty-five  at  his  death,  the  absolute 
ownership  is  liable  to  be  further  suspended  upon  the  life  of  a 
child  born  after  the  death  of  the  testatrix:  Tiers  v.  Tiers,  98 
N.  Y.  568. 

But  the  disposition  of  the  bonds,  in  the  event  of  the  death 
of  any  of  the  children  without  issue,  would  seem  to  be  clearly 
against  the  terms  of  our  statute,  as  in  that  event  the  absolute 
ownership  would  be  suspended  during  the  life  of  such  child, 
then  during  the  successive  lives  of  the  other  three,  or  the  last 
survivor  of  them.  Then  there  was  liable  to  be  a  further  sus- 
pension during  the  minority,  under  twenty-five,  of  any  grand- 
child living  at  the  death  of  the  last  surviving  child  of  the  tes- 
tatrix, as  to  the  share  of  such  grandchild,  or  for  his  or  her  life 
within  twenty-five  years.  This  brief  reference  to  the  legal 
questions  involved  in  the  will,  growing  out  of  the  bequests  in 
trust,  under  our  statute,  has  been  thought  necessary  only  for 
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the  reason  that  one  of  the  defendants  in  this  action,  a  grand- 
child of  the  testatrix,  is  an  infant.  Except  for  that  fact,  it 
might  be  sufficient  to  say,  that,  upon  the  argument,  there  was 
no  attempt  made  upon  the  part  of  any  of  the  learned  counsel 
for  the  defendants  to  uphold  these  provisions  of  the  will  as 
valid  under  our  statute.  On  the  contrary,  they  must  be 
understood,  by  the  course  of  the  argument,  as  admitting  that 
the  trusts  are  not  valid  under  our  law,  but  notwithstanding 
this,  they  strenuously  urge  that  all  the  provisions  of  the  will 
are  legal,  for  reasons  which  must  now  be  noticed.  It  has  been 
found  as  a  fact,  conclusive  upon  us,  that  from  a  time  anterior 
to  the  execution  of  the  will  up  to  the  time  of  her  death,  on  the 
29th  of  June,  1878,  the  testatrix  and  her  husband  were  inhab- 
itants of  and  domiciled  in  the  state  of  Rhode  Island;  and  fur- 
ther, that  by  the  laws  of  that  state,  then  and  now  in  force,  all 
the  provisions,  trusts,  and  remainders  contained  in  the  will 
are  valid  and  effectual.  The  will  was  admitted  to  probate, 
and  the  executors  accounted  in  that  state.  They  transferred 
the  bonds  embraced  in  the  trust  to  the  trustee,  and  these  pro- 
visions of  the  will  have  been  executed  and  carried  out  since 
the  death  of  the  testatrix.  The  bonds  disposed  of  by  the  pro- 
visions in  question  were  always  actually  within  this  state,  and 
there  seems  to  be  no  substantial  controversy  between  the 
counsel  with  reference  to  the  legal  propositions  asserted  in 
behalf  of  the  plaintiffs,  namely,  that  all  the  primary  trusts 
are  valid,  and  can  be  upheld  under  our  law  upon  the  principle 
that  where  several  trusts  are  created  by  a  will  which  are 
independent  of  each  other  and  each  complete  in  itself,  some  of 
which  are  legal  and  others  illegal,  and  the  legal  can  be  sepa- 
rated from  the  illegal,  and  upheld  without  doing  injustice  or 
defeating  what  the  testator  might  be  presumed  to  wish,  the 
illegal  trusts  may  be  cut  off  and  the  legal  permitted  to  stand: 
Kennedy  v.  Hoy,  105  N.  Y.  134;  Manice  v.  Manice,  43  N.  Y. 
384;  Schettler  v.  Smith,  41  N.  Y.  328;  Savage  v.  Bumham,  17 
N.  Y.  561,  576,  577;  Post  v.  Hover,  33  N.  Y.  593,  598;  Harri- 
son V.  Harrison,  36  N.  Y.  543;  Van  Schuyver  v.  Mulford,  59 
N.  Y.  432;  Tiers  v.  Tiers,  98  N.  Y.  568. 

It  is  not  necessary  to  a  decision  of  this  case  to  point  out  the 
precise  application  of  this  rule  to  the  trusts  in  question,  and 
therefore  we  will  not  stop  to  consider  how  far,  if  at  all,  the 
elimination  of  the  subsidiary  trusts  would  interfere  with  the 
scheme  of  the  testatrix  as  a  whole,  or  the  precise  portion  of 
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the  dispositiou  that  would  be  permitted  to  stand  under  our 
law. 

On  this  principle,  the  only  part  of  the  property  in  question 
yet  released  from  the  trust  is  the  share  set  aside  for  the  benefit 
of  the  husband,  the  trust  in  his  favor  having  terminated  by 
his  death.  The  controversy  is  thus  reduced,  so  far  as  this 
court  is  concerned,  to  a  single  question,  and  that  is,  whether 
this  action  can  be  maintained  to  declare  invalid  a  disposition 
of  personal  property  by  will,  perfectly  lawful  and  valid  at  the 
place  of  the  owner's  domicile  when  made,  but  which  would  be 
invalid  if  this  were  a  New  York  will.  The  property  and  the 
trustee  are  here.  So  are  all  the  beneficiaries,  except  one  of  the 
grandchildren,  who  resides  in  the  state  of  Connecticut.  From 
the  present  situation  of  all  parties  interested  in  the  property 
thus  disposed  of,  it  may  be  assumed  that  the  trust  is  to  be 
administered  here. 

It  is  a  general  and  universal  rule  that  personal  property  has 
no  locality.  It  is  subject  to  the  law  of  the  owner's  domicile, 
as  well  in  respect  to  a  disposition  of  it  by  act  inter  vivos  as  to 
its  transmission  by  last  will  and  testament,  and  by  auccessioa 
upon  the  owner  dying  intestate.  This  is,  in  substance,  the 
language  in  which  Judge  Denio  stated  the  law  in  this  court, 
and  which  he  concisely  and  clearly  extracted  from  the  author- 
ities cited  by  him:  Parsons  v.  Lyman,  20  N.  Y.  112. 

The  learned  judge  added,  that  "  the  principle,  no  doubt,  has 
its  foundation  in  international  comity,  but  it  is  equally  obliga- 
tory, as  a  rule  of  decision  on  the  courts,  as  any  legal  rule  of 
purely  domestic  origin.  It  does  not  belong  to  the  judges  to 
recognize  or  to  deny  the  rights  which  individuals  may  claim 
under  it  at  their  pleasure  or  caprice;  but  it  having  obtained 
the  force  of  law  by  user  and  acquiescence,  it  belongs  only  to 
the  political  government  of  the  state  to  change  it  whenever  a 
change  becomes  desirable."  We  have  in  this  case  the  grand- 
children of  the  testatrix,  who,  next  after  her  husband  and 
children,  were  the  objects  of  her  bounty,  claiming  certain 
interests  in  the  corpus  of  the  trust  estate  which  vested  in  them 
under  the  terms  of  the  will  and  the  law  of  the  domicile.  They 
say  that  we  have  no  right  to  use  the  law  of  New  York  for  the 
purpose  of  cutting  them  off  from  their  inheritance,  lawfully 
bequeathed  to  them  by  the  law  of  the  state  where  their  ances- 
tor was  domiciled  when  she  made  formal  disposition  of  her 
property.  It  is  manifest  that  this  presents  a  question  touching 
the  disposition  and  transmission  of  personal  property  by  will, 
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which  must  frequently  arise,  of  the  very  highest  importance. 
The  plaintififs  admit  that,  so  far  as  concerns  the  formal  requi- 
sites essential  to  the  validity  of  the  will  as  a  testamentary  in- 
strument, the  capacity  of  the  testatrix,  and  the  constructioa 
of  its  provisions,  the  law  of  the  domicile  must  govern;  but 
the  validity  of  the  particular  trusts  attempted  to  be  created 
depends  upon  the  law  of  the  domicile  of  the  legatee,  and  the 
government  under  which  the  fund  is  to  be  held  and  adminis- 
tered. In  other  words,  it  is  claimed  that  this  case  forms  an 
exception  to  the  general  rule  that  a  disposition  of  personal 
property  is  governed  by  the  law  of  the  domicile  of  the  owner, 
and  that  the  trust  must  stand  or  fall,  not  upon  that  law,  but 
upon  the  law  of  the  domicile  of  the  legatee.  The  reason  for 
this  exception  is  said  to  be,  that  we  will  not  permit  a  trust  to 
be  maintained  and  administered  within  the  state  which  is  con- 
trary to  its  public  policy,  though  valid  where  created.  The 
mind  does  not  readily  accept  the  assertion  that  it  is,  in  fact, 
contrary  to  the  public  policy  of  this  state  to  permit  the  prop- 
erty embraced  in  these  trusts  to  be  held  and  used  here  accord- 
ing to  the  terms  of  the  will  of  the  owner  and  the  law  of  the 
domicile.  Should  our  legislature  deem  it  for  the  public  good 
to  repeal  the  statute  relating  to  wills,  and  to  provide  that  all 
property  should,  upon  the  death  of  the  owner,  pass  under  the 
laws  of  intestacy,  a  disposition  by  will  of  personal  property 
actually  within  the  territory  of  the  state,  but  owned  by  a  per- 
son domiciled  in  another  state,  would  still  be  valid,  providing 
it  was  valid  by  the  law  which  governed  the  owner.  When  it 
is  urged  that  we  are  bound  by  foreign  law  as  to  all  the  formal  re- 
quisites of  a  will  as  a  testamentary  instrument,  the  capacity 
of  the  testator  to  make  it,  and  its  legal  construction,  meaning, 
and  effect,  and  not  bound  by  such  law  with  respect  to  the  par- 
ticular bequests  by  which  the  testatrix  has  distributed  her 
property  among  her  heirs  and  next  of  kin,  it  is  not  perceived 
that  such  a  distinction  has  any  sound  reason  or  principle  to  rest 
upon.  A  cause  of  action  or  right  to  property  created  by  the 
statute  laws  of  another  state  and  arising  there  is  recognized 
here,  and  may  be  enforced,  though  our  own  statute  on  the  same 
subject  may  be  different  in  details.  The  two  statutes  need  not 
be  identical  in  terras  or  precisely  alike.  It  is  enough  if  they 
are  of  similar  import  and  character,  founded  upon  the  same 
principle,  and  possessing  the  same  general  attributes:  Wooden 
V.  Western  N.  Y,  dt  P.  R.  R.  Co.,  126  N.  Y.  15;  22  Am.  St.  Rep. 
803. 
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It  does  not  follow  that  a  trust  created  by  the  laws  of  an- 
other state  is  contrary  to  our  public  policy  with  respect  to 
accumulations  and  the  suspension  of  the  absolute  ownership, 
simply  because  the  law  of  that  state  dififers  in  some  respects 
from  ours.  It  may  be  assumed  that  all  our  sister  states  have 
enacted  Jaws  on  this  subject,  having  the  same  general  purpose 
in  view  as  our  own.  Some  of  them  permit  a  longer  and  others 
provide  for  a  shorter  period  of  suspension,  but  the  policy  of  all 
is  thd  same.  The  state  of  Rhode  Island  has  a  statute  on  this 
subject  framed  to  secure  the  same  end  as  our  own.  It  pro- 
vides that  no  person  shall  have  a  right  to  devise  any  estate 
in  fee-tail  for  a  longer  time  than  to  the  children  of  the  first 
devisee,  the  first  devisee  to  take  an  estate  for  life  only,  the 
remainder  on  his  decease  to  vest  in  his  children  or  issue  gen- 
erally, according  to  the  directions  of  the  will:  Laws  R.  I., 
c.  182,  sec.  2;  Sutton  v.  Miles,  10  R.  I.  348.  While  this. statute 
in  terms  applies  to  realty,  the  principle  embodied  in  it  has 
been  extended  to  bequests  of  personal  property  by  the  decis- 
ions of  the  courts  of  equity  of  that  state.  The  testatrix  in  the 
case  at  bar  could,  if  domiciled  here,  have  created  the  trust  in 
question,  and  suspended  the  absolute  ownership  of  the  princi- 
pal of  the  fund  till  the  death  of  the  survivor  of  the  two  youngest 
grandchildren  living  at  her  death,  and  yet  this  disposition 
might  result  in  keeping  the  property  under  the  trust  for  as 
long  a  period  of  years  as  does  the  present  will.  The  only 
material  difference  in  the  law  of  the  two  states  on  this  subject 
is,  that  in  each  a  different  rule  is  adopted  for  measuring  the 
period  within  which  absolute  ownership  may  lawfully  be  sus- 
pended. Granting  that  in  most  cases  this  period  might  be 
longer  in  Rhode  Island  than  in  New  York,  have  we  any  right 
for  that  reason  to  declare  the  dispositions  of  this  will  void? 
If  so,  then  a  person  desiring  to  make  a  will  must  not  only  know 
the  law  of  his  domicile,  but  also  the  law  of  every  other  coun- 
try in  which  his  personal  estate  may  happen  to  be  at  his  death, 
and  our  courts  will  become  the  resort  of  dissatisfied  heirs  or 
legatees,  seeking  to  nullify  wills  valid  by  the  laws  of  the  place 
where  the  persons  who  made  them  were  domiciled.  The  ques- 
tion is  not  changed  by  the  circumstance  that  the  trustee  and 
the  trust  fund  is  within  our  jurisdiction,  and  all  the  benefi- 
ciaries but  one  are  now  residents  of  this  state.  The  will  was 
valid  or  not  at  the  moment  of  the  death  of  the  testatrix,  and 
if  it  was  valid  then  it  is  valid  now.  Nothing  that  has  since 
transpired  can  change  any  right  which  it  confers.     Had  % 
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trubtee  been  eelected  at  the  place  of  the  domicile,  instead  of 
here,  he  would  have  been  entitled  to  receive  the  bonds  from 
their  custodian  in  New  York,  and  our  courts  would  have  en- 
forced that  right,  as  they  have  in  at  least  three  of  the  case- 
which  will  be  noticed  hereafter.  And  had  the  trustee  afters 
wards  moved  into  this  state  and  brought  the  property  with 
him,  he  could  have  held  it  by  virtue  of  his  original  title  under 
the  will.  It  would  be  pushing  the  doctrine  of  state  policy  too 
far  to  hold  now,  after  the  trusts  have  been  treated  as  valid  by 
all  concerned  for  twelve  years,  that  they  are  void.  When  an 
instrument  affecting  the  title  to  personal  property  valid  in  its 
origin  is  sought  to  be  set  aside  upon  the  ground  that  it  is  in 
some  way  contrary  to  the  policy  of  our  laws,  a  clear  case  must 
be  established. 

In  a  recent  case  in  this  court,  its  aid  was  sought  to  set  aside 
bequests  in  a  will  made  by  a  person  here  to  charitable  and 
benevolent  corporations  in  another  state,  within  two  months 
prior  to  his  death.  Under  our  statute  of  1848,  providing  for 
the  incorporation  of  similar  institutions,  such  bequests  were 
prohibited  as  to  such  corporations,  and  the  argument  in  sup- 
port of  the  action  was,  that  to  permit  bequests  made  here  to  the 
foreign  societies,  within  two  months,  to  stand  would  be  against 
our  public  policy  on  this  subject;  but  as  it  appeared  that  no 
such  restrictions  existed  in  the  state  where  the  legatees  were 
located,  the  bequests  were  held  to  be  valid:  Hollia  v.  Drew 
Theological  Seminary,  95  N.  Y.  166,  Judge  Earl,  in  speaking 
for  the  court,  employed  language,  in  discussing  the  question, 
which  seems  to  be  very  much  in  point:  "  The  courts  will  not 
enforce  contracts  or  the  payment  of  legacies  which  are  against 
public  policy.  But  it  is  not  always  easy  to  determine  when 
contracts  and  legacies  are  against  public  policy.  Some  cases 
are  plain,  and  have  been  settled  by  the  repeated  decisions  of 
the  courts.  Contracts  tending  to  undermine  public  morals,  to 
endanger  the  public  health  or  the  public  safety,  to  prevent 
competition  at  judicial  sales,  to  improperly  influence  legisla- 
tion or  the  action  of  public  officers  or  the  administration  of 
justice,  and  to  unreasonably  restrain  trade  or  marriage, — all 
these  have  been  condemned  as  against  public  policy.  In  con- 
demning such  contracts,  judges  have  acted  upon  what  they 
deemed  sound  public  policy,  and  have  undoubtedly,  in  some 
measure  and  in  a  remote  sense,  assumed  legislative  functions. 
It  is  difficult  to  define  and  limit  the  power  thus  to  enforce 
public  policy  which  is  not  found  in  the  statute  law,  and  it 
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should  be  exercised  only  in  clear  cases,  and  generally  within 
limits  already  defined  by  decisions  of  acknowledged  authority, 
based  upon  rules  of  common  law.  There  is  certainly  no  occa- 
sion for  stretching  the  power  so  as  to  apply  it  to  new  or  doubt- 
ful cases  in  a  state  where  the  legislature  is  in  session  one  third 
of  th<)  year,  and  thus  competent  to  indicate  the  public  will  as 

to  any  line  of  supposed  public  policy Contracts  which 

are  held  to  contravene  public  policy  are  always  essentially 
vicious,  or  always  have  evil  tendencies.  They  are  not  some, 
times  valid  and  sometimes  invalid,  but  are  always  invalid^ 
and  the  courts  will  never  tolerate  or  enforce  them." 

The  learned  judge,  to  fortify  his  position,  quoted  approv- 
ingly the  language  of  Judge  Story  in  the  case  of  Vidal  v. 
Oirard,  2  How.  127:  "  Nor  are  we  at  liberty  to  look  at  general 
considerations  of  the  supposed  public  interests  and  policy  of 
Pennsylvania  upon  this  subject,  beyond  what  its  constitution 
and  laws  and  judicial  decisions  make  known  to  us.  The  ques- 
tion, what  is  the  public  policy  of  a  state,  and  what  is  contrary 
to  it,  if  inquired  into  beyond  these  limits,  will  be  found  to  be 
one  of  great  vagueness  and  uncertainty,  and  to  involve  discus- 
sions which  scarcely  come  within  the  range  of  judicial  duty 
and  functions,  and  upon  which  men  may,  and  will,  com- 
plexion ally  differ." 

It  is  certain  that  there  is  no  statute  in  this  state  that  in 
terms  condemns  trusts  in  foreign  wills  that  would  be  illegal  if 
made  here,  and  unless  our  judicial  decisions  furnish  a  rule  on 
this  subject,  we  are  left  to  these  uncertain  and  conflicting  no- 
tions in  regard  to  public  policy  which  Judge  Story  said 
"  scarcely  come  within  the  range  of  judicial  duty  and  func- 
tions." It  would  be  diflicult  to  furnish  a  stronger  illustration 
of  the  correctness  of  this  remark  .than  is  to  be  found  in  the 
very  able  discussion  of  the  question  upon  the  briefs  of  counsel 
in  this  case.  With  commendable  industry  and  learning  they 
have  explored  the  whole  field  of  discussion,  but  the  leading 
cases,  supposed  to  have  a  bearing  on  the  question,  are  cited  on 
both  sides.  The  question  -as  to  what  is  public  policy,  and 
what  is  contrary  to  it,  is  involved  in  so  much  uncertainty  and 
confusion,  as  it  must  be  from,  its  very  nature,  that  each  side 
has  been  able  to  find,  in  the  cases  of  his  opponent,  some  ex- 
pression of  opinion  favorable  to  his  own  views;  and  yet  it  can 
be  said  that  all  the  cases  cited  from  this  court,  when  properly 
understood  and  limited,  as  authority  to  the  questions  actually 
passed  upon,  were  correctly  decided. 
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The  leading  case  relied  upon  by  the  plaintiff  is  Chamberlain 
V.  Chamberlain^  43  N.  Y.  424.  The  question  involved  in  that 
case  was  the  corporate  capacity  of  a  legatee  in  another  state 
to  take  a  charitable  bequest  under  a  will  here;  and  as  it  ap- 
peared that  by  the  law  of  the  state  creating  the  corporation, 
and  in  which  it  was  located,  that  it  had  power  to  take  bequests 
by  will,  it  was  held  that  such  bequest  to  it  was  valid.  Judge 
Allen,  in  delivering  the  opinion  of  the  court,  said:  "The  law 
of  the  testator's  domicile  controls  as  to  the  formal  requisites 
essential  to  the  validity  of  the  will,  as  a  means  of  transmitting 
property,  the  capacity  of  the  testator,  and  the  construction  of 
the  instrument.  Personal  property  has  no  locality,  and  there- 
fore the  law  of  the  domicile  of  the  owner  governs  its  transmis- 
sion, either  by  last  will  and  testament,  or  by  succession  in  case 
of  intestacy.  But  if,  within  the  lex  domiciliiy  a  will  has  all 
the  forms  and  requisites  to  pass  the  title  to  personalty,  tho 
validity  of  the  particular  bequests  will  depend  upon  the  law 
of  the  domicile  of  the  legatee,  and  of  the  government  to  which 
the  fund  is,  by  the  terms  of  the  will,  to  be  transmitted  for  ad- 
ministration, and  the  particular  purposes  indicated  by  the  tes- 
tator. Whatever  may  be  the  law  of  Pennsylvania,  a  testator 
domiciled  in  that  state  cannot  establish  by  bequests  of  per- 
sonalty to  citizens  or  corporations  of  this  state  a  charity  in 
trust  to  be  administered  here,  inconsistent  with  the  policy  of 

the  laws  of  this  state So  far  as  the  validity  of  bequests 

depends  upon  the  general  law  and  policy  of  the  state,  affecting 
property  and  its  acquisition  generally,  and  relating  to  its  ac- 
cumulation and  a  suspension  of  ownership  and  the  power  of 
alienation,  each  state  is  sovereign  as  to  all  property  within  ita 
territory,  whether  real  or  personal." 

This  language  is  broad  enough  to  cover  the  plaintiff's  con- 
tention. But  the  point  we  are  now  considering  was  not  in  any 
sense  before  the  court,  and  the  language  of  the  opinion  should 
be  limited  to  the  point  under  discussion  and  which  was  decided. 
When  the  learned  judge  said  that  the  validity  of  a  particular 
bequest  would  depend  upon  the  law  of  the  domicile  of  the 
legatee,  he  had  reference  to  the  capacity  of  the  legatee  to  take, 
and  that,  of  course,  depended  upon  the  statutes  of  Pennsyl- 
vania. This  is  entirely  evident  from  what  he  says  in  a  sub- 
sequent part  of  the  opinion  (p.  435):  "  No  allusion  has  been 
made  to  the  laws  of  that  state  regulating  or  restraining  the 
accumulation  of  personal  property,  or  the  suspension  of  tho 
ownership  and  power  of  alienation  of  either  real  or  personal 
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there.  The  validity  of  the  provision  in  favor  of  this  society 
depends  upon  its  power  to  take  and  hold  in  the  manner  and 
for  the  purposes  indicated  by  the  testator."  The  power  to  take 
was  no  doubt  governed  by  the  law  of  the  domicile  of  the  lega- 
tee, as  neither  the  will  nor  the  law  of  the  testator's  domicile 
could  confer  this  power  upon  a  corporation  of  another  state. 

The  case  of  Manice  v.  Manice,  43  N.  Y.  387,  also  cited  by 
both  sides,  decides  nothing,  so  far  as  this  question  is  concerned, 
except  that  a  bequest  by  a  citizen  of  this  state  in  a  will  here  to 
Yale  College  was  valid,  it  having  been  shown  that  the  college 
had  capacity  to  take  by  the  laws  of  its  own  state.  By  what 
law  the  validity  of  a  trust  is  to  be  determined  was  not  involved 
in  this  case.  Indeed,  it  was  quite  uncertain  whether,  as  to 
that  bequest,  there  was  any  trust  at  all.  It  was  probably  an 
absolute  gift:  Page  388. 

Despard  v.  Churchill,  53  N.  Y.  192,  was  the  case  of  a  disposi- 
tion by  will  in  California  by  a  citizen  of  that  state,  void  under 
the  laws  of  this  state  in  its  material  provisions,  of  personal 
property  actually  within  this  state.  It  was  held  that  the 
validity  of  the  disposition  was  to  be  determined  by  the  law  of 
the  testator's  domicile,  and  the  court  remitted  the  property 
to  California,  to  be  there  administered  in  conformity  with  the 
provisions  of  the  will  of  the  owner. 

The  learned  judge  who  delivered  the  opinion  of  the  court, 
after  making  reference  to  our  statute  against  accumulations, 
said  that  "as  this  sovereignty  will  not  uphold  a  devise  or 
bequest  by  one  of  its  citizens  in  contravention  of  that  policy, 
it  will  not  give  its  direct  aid  to  sustain,  enforce,  or  admin- 
ister here  such  a  devise  or  bequest  made  by  a  citizen  of  an- 
other sovereignty."  The  authority  cited  for  this  proposition 
was  Chamberlain  v.  Chamberlain,  43  N.  Y.  424.  The  learned 
judge  added:  "Yet  it  is  no  part  of  the  policy  of  this  state  to 
interdict  perpetuities  or  accumulations  in  another  state."  It 
is  quite  significant,  however,  after  what  was  said  about  di- 
rectly aiding  in  carrying  out  such  a  bequest,  that  this  court 
remitted  the  property  to  another  state,  there  to  be  devoted  to 
a  trust  which  would  have  been  unlawful  here.  This  course 
was  adopted,  not  on  the  ground  of  policy,  but  because  it  was 
always  the  law  in  such  cases  to  remit  personal  estate  to  the 
domicile  of  the  owner,  in  the  exercise  of  a  sound  judicial  dis- 
cretion: Parsons  v.  Lyman,  20  N.  Y.  112;  Harvey  v.  Richards, 
1  Mason,  381-407. 

The  plaintiff's  argument  in  this  case  would  seem,  logically. 
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to  require  the  court  to  hold  in  such  a  case  that  as  to  the  prop- 
erty in  this  state  the  owner  died  intestate;  but  Judge  Folger 
was  careful  to  state  the  principle  upon  which  the  case  really 
turned,  for  after  referring  again  to  his  statement  in  regard  ta 
giving  any  direct  aid  in  carrying  out  here  such  a  bequest,  he 
added:  "And  yet  they  may  not  hold  the  bequest  void  when 
it  is  valid  by  the  law  of  the  state  by  which  the  disposition  of 
the  property  is  to  be  governed." 

It  is  plain  that  the  question  now  before  us  was  not  involved 
in  these  cases  and  was  not  decided.  The  cases  of  Draper  v. 
Harvard  College^  57  How.  Pr.  269,  Kennedy  v.  Town  of  Pal' 
mer,  1  Thomp.  &  C.  581,  and  Mapea  v.  American  Home  Mis^ 
sionary  Society^  33  Hun,  360,  in  so  far  as  they  decide  any 
principle  applicable  to  this  question,  rest  upon  the  authority  of 
Chamberlain  v.  Chamberlain^  43  N.  Y.  424. 

It  can  therefore  be  safely  asserted  that  there  is  no  control- 
ling authority  in  this  state  in  support  of  the  proposition  that 
the  validity  of  bequests  in  foreign  wills  may  be  tested  by  some 
other  law  than  that  which  governs  the  will  in  other  respects, 
or  that  requires  us  to  disregard  the  disposition  made  of  the 
fund  in  this  case  under  the  law  of  another  state.  The  author- 
ities cited  in  support  of  the  defendant,  or  most  of  them  at 
least,  are  open  to  the  same  criticism  as  those  of  the  plaintiff. 
They  are  not  wanting  in  strong  and  clear  expressions  in  favor 
of  the  rule  that  the  validity  of  particular  bequests  in  a  will  is 
to  be  determined  by  the  law  of  the  testator's  domicile,  but  in 
many  of  them  the  point  was  not  necessarily  involved,  and  the 
rule  was  stated  or  assumed  as  the  settled  law,  by  way  of  illus- 
tration, or  for  the  purpose  of  re-enforcing  some  other  principle 
upon  which  the  case  turned:  White  v.  Howard,  46  N.  Y.  144; 
Matter  of  Hughes,  95  N.  Y.  55;  Hobson  v.  HaU,  95  N.  Y.  588; 
Bascom  v.  Albertson,  34  N.  Y.  584;  3  Am.  &  Eng.  Ency.  of  Law, 
633;  Dicey  on  Domicile,  294. 

The  rule,  however,  is  well  settled  in  Massachusetts.  A  citi- 
zen of  that  state  made  a  bequest  to  a  town  in  New  York  for 
the  benefit  of  the  poor,  which  bequest  would  not  be  valid  if 
made  here,  but  it  was  held  by  the  supreme  court  of  that  state, 
upon  full  consideration,  that  the  bequest  was  valid,  and  that 
its  validity  was  to  be  determined  by  the  law  of  the  testator's 
domicile,  and  not  by  the  law  of  New  York,  where  the  trust  was 
to  be  executed.  The  doctrine  of  that  case  has  ever  since  been 
followed  in  that  state:  Fellows  v.  Miner,  119  Mass.  541;  Sohier 
V.  Burr,  127  Mass.  221;  Sewall  v.  Wilmer,  132  Mass.  131.     The 
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same  rule  is  laid  down  by  the  United  States  supreme  court: 
Jones  V.  Habersham,  107  U.  S.  174. 

The  courts  of  this  state  have  been  exceedingly  liberal  in 
recognizing  and  enforcing  rights  acquired  under  the  laws  of 
other  states,  and  even  of  foreign  countries:  Teel  v.  Yost^  128 
N.  Y.  394.  If  there  is  any  one  of  our  statutes  that  may  be 
said  to  represent  a  distinct  policy  of  the  state,  it  is  that  regu- 
lating the  rate  of  interest  on  money.  Usury  is  a  vice  that 
avoids  contracts  into  which  it  enters,  and  subjects  the  party 
receiving  it  to  indictment;  and  yet  it  is  the  settled  law  that  a 
note  made  by  citizens  of  this  state  here,  payable  to  a  citizen 
of  anothor  state,  at  a  rate  of  interest  that  would  be  unlawful 
here,  but  is  lawful  there,  will  be  enforced  by  our  courts  in 
favor  of  the  holder  in  another  state,  and  that,  too,  though  the 
note  was  payable  here,  it  having  been  given  in  renewal  of  a 
note  upon  which  the  same  parties  were  liable,  made  and  pay- 
able in  the  other  state.  In  such  cases  we  give  efiFect  to  the 
foreign  law,  though  contrary  to  our  own,  because  it  is  the  law 
that  governs  the  contract:  Staples  v.  Nott,  128  N.  Y.  403;  26 
Am.  St.  Rep.  480.  A  rule  which  prescribes  that  the  formal 
requisites  and  construction  of  a  will,  and  the  testator's  capa- 
city, are  to  be  determined  by  the  laws  of  one  state,  and  the 
validity  of  his  dispositions  of  personal  property  by  the  laws 
of  some  other  state  or  country,  would  be  exceedingly  incon- 
venient and  uncertain,  and  no  sound  principle  or  decisive  au- 
thority requires  us  to  sanction  it.  All  these  questions  should 
be  determined  by  the  same  law.  Effect  should  be  given  to  this 
like  every  other  will,  if  that  can  be  done  without  disregarding 
legal  rules,  and  we  think  it  can.  Every  right  that  any  party 
acquired  under  it  by  the  law  of  the  domicile  ought  in  justice 
and  by  comity  to  be  respected  here.  That  law  declares  these 
trusts  valid,  and  it  is  binding  upon  us  by  that  comity  which 
which  is  part  of  our  municipal  law.  The  other  view  would 
not  only  defeat  the  intention  of  the  testatrix,  but  would  be 
contrary  to  justice  and  sound  policy.  Our  statute  relating  to 
the  suspension  of  the  absolute  ownership  of  personal  property 
applies  to  dispositions  made  within  our  own  jurisdiction,  and 
when  it  is  deemed  wise  to  extend  it  to  such  a  case  as  this,  the 
law-making  power,  and  not  the  courts,  should  do  it. 

It  may  be  doubted  whether  the  corporate  powers  conferred 
upon  the  trustee  in  this  case  are  broad  enough  to  authorize  it 
to  execute  a  trust  created  as  this  was:  Laws  1853,  c.  204; 
Laws  1863,  c.  60.     But  though  that  question  has  come  in  in- 
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cidentally  on  the  argument,  it  is  not  properly  before  us.  This 
is  not  an  action  to  remove  the  trustee.  There  is  no  allegation 
in  the  complaint  that  it  is  incompetent  to  act,  and  no  relief  is 
asked  on  that  ground.  There  is  no  finding  or  request  to  find 
on  that  subject.  The  want  of  corporate  capacity  in  the  trustee 
to  act  would  not  be  fatal  to  the  trust.  The  proper  court  would 
not  allow  the  trust  to  fail  because  the  trustee  is  disabled,  but 
would  appoint  a  new  one:  Perry  on  Trusts,  4th  ed.,  sec.  38. 

While  not  assenting  to  all  the  reasons  for  the  decision  con- 
tained in  the  numerous  opinions  below,  our  conclusion  is,  that 
the  judgment  is  right,  and  should  be  affirmed,  with  costs. 


Wills  —  Rttlk  aqaikst  PKRPETurriES:  See  Lawrence'*  EatcUe^  136  Pa.  8*. 
854;  20  Am.  St.  Rep.  925,  and  note,  with  cases  collected;  Bamum  r.  Bar* 
num,  26  Md.  119;  90  Am.  Dec.  88,  and  extended  note. 

Wills  —  Trusts  in  —  Somb  Legal,  Others  Illegal. — Where  ther*  Is 
a  devise  of  property  in  trust,  and  some  of  the  trusts  are  valid  and  others  ar« 
not,  the  property  vests  in  the  trustees,  the  legal  estate  to  be  applied  to  the 
valid  trusts  only:  Oreene  v.  Ghreene,  125  N.  Y.  506;  21  Am.  St.  Rep.  743,  and 
note;  but  see  Tilden  v.  Oreen,  130  N.  Y.  29;  ante,  p.  487. 

Personal  Property  —  Distribution  —  Law  of  Place. — The  personal 
property  of  a  decedent  passes  and  is  to  be  distributed  according  to  the  law  of 
the  country  where  he  was  domiciled  at  the  time  of  the  death:  Totvnet  v.  7)«r. 
5/n,  3  Met.  352;  77  Am.  Dec.  176,  and  note;  Wheeler  v.  Hollis,  19  Tex.  522; 
70  Am.  Dec.  363,  and  note;  extended  note  to  Montgomery  v.  MiUiken,  43  Am. 
Dec.  518;  note  to  Bryan  v,  Moore,  13  Am.  Deo.  349;  Nelson  v.  Potter,  50 
N.  J.  L.  324. 

Wills  —  Law  of  Testator's  Domicilb  as  Govbrnino  Bequests. — The 
law  of  the  testator's  domicile  at  the  time  of  his  decease,  in  case  of  a  bequest, 
governs  the  validity  of  each  bequest:  Ford  T.  Ford,  70  Wis.  19;  6  Am.  St. 
Rep.  117,  and  note  148. 

Wills,  Validity  of  —  By  What  Law  Governed.  — The  validity  of  a  will 
must  be  determined  by  the  laws  of  the  state  in  which  it  was  made:  Burling' 
ton  University  v.  Barrett,  22  Iowa,  60;  92  Am.  Deo.  376,  and  note.  For  the 
law  governing  the  interpretation  and  validity  of  foreign  wills,  see  Oilman  r. 
Oilman,  52  Me.  165;  83  Am.  Deo.  502,  and  note;  Corrigan  ▼.  Jone$,  14  OoL 
811. 
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People  v.  Formosa. 

fl31  N«w  York,  478.] 

Corporations  —  Evtdbnoi. — Thb  Existenok  ot  a  Corforatioh  {•  Mtab> 
lished  prima  facie  by  evidence  tending  to  show  that  it  transacted  basi* 
ness  as  such,  and  by  the  fact  that  all  the  witnesses  speak  of  it  M  a 
corporation. 

OoNSTiTUTiOMAL  Law.  — CORPORATIONS  organized  or  doing  basineia  onder 
the  laws  of  this  state  for  life  insurance  are  absolutely  under  the  direction 
and  control  of  the  legislature,  and  the  legislature  has  the  same  power 
and  authority  to  regulate  the  conduct  of  their  agents  as  it  has  to  regu- 
late  the  corporations  themselves. 

Constitutional  Law.  —  Statutb  Making  It  Crihikal  tor  thb  Aobnt  of  a 
life  insurance  company  to  pay  a  rebate  to  induce  a  person  to  effect  an 
insurance  in  a  company  is  constitutional,  and  may  be  enforced  againat 
the  agent  of  a  foreign  insurance  company  doing  business  in  this  state. 

W.  Henry  Davis,  for  the  appellant. 
George  A.  Benton,  for  the  respondent. 

Earl,  C.  J.  In  1889,  the  defendant  was  the  agent  at 
Rochester  of  the  National  Life  Insurance  Company  of  Mont- 
pelier,  Vermont,  a  corporation  organized  under  the  laws  of 
that  state  and  doing  business  in  this  state.  He  was  indicted, 
tried,  and  convicted  under  the  act,  chapter  282  of  the  Laws  of 
1889,  for  paying  and  allowing  to  one  Graves,  as  an  induce- 
ment to  him  to  insure  his  life  in  that  company  for  three  thou- 
sand dollars,  a  rebate  of  fifteen  per  cent  on  the  first  year's 
premium.  The  defendant  assails  the  judgment  of  conviction 
upon  various  grounds. 

He  was  indicted  on  the  thirtieth  day  of  October,  1890,  and 
the  indictment  alleges  the  commission  of  the  ofifense  on  the 
twenty-sixth  day  of  October,  1890.  The  proof  showed  the 
commission  of  the  ofiense  to  have  been  about  one  year  earlier, 
and  his  counsel  now  claims  that  there  was  a  fatal  variance 
between  the  time  alleged  in  the  indictment  and  that  shown 
by  the  proof.  It  does  not  appear  by  the  record  that  this  vari- 
ance was  in  any  way  called  to  the  attention  of  the  court  upon 
the  trial,  and  the  record  contains  no  exception  presenting  the 
point  for  our  consideration.  If  objection  on  this  ground  had 
been  made  at  the  trial,  the  court  could  have  allowed  an  amend- 
ment of  the  indictment  under  section  293  of  the  Code  of  Crim- 
inal Procedure:  People  v.  Johnson^  104  N.  Y.  213;  People  v. 
Jackson,  111  N.  Y.  362. 

The  indictment  alleges  that  the  Vermont  company  was  a 
corporation  organized  under  the  laws  of  that  state,  and  it  is 
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claimed  that  no  proof  was  given  upon  the  trial  showing  its 
corporate  existence.  No  such  objection  was  made  at  the  trial, 
and  there  is  no  exception  presenting  that  point  for  our  con- 
sideration. If  objection  had  been  made,  the  district  attorney 
might  have  furnished  the  technical  proof  required  to  establish 
the  incorporation  of  the  company.  But  we  agree  with  the 
court  below  that  there  was  sufficient  evidence  that  the  Ver- 
ment  insurance  company  was  a  corporation  authorized  to  carry 
on  the  business  of  insurance.  If  it  was  not,  it  could  not,  un- 
der the  laws  of  this  state,  have  transacted  business  here.  It 
appeared  in  the  evidence  that  it  was  transacting  business  here; 
that  the  defendant  represented  it,  and  held  it  out  as  a  corpo- 
ration. It  was  spoken  of  by  the  witnesses  as  such,  and  the 
policy  which  was  issued  to  Graves  was  indorsed  by  the  defend- 
ant as  "General  Agent  of  the  National  Life  Insurance  Com- 
pany of  Vermont."  In  the  absence  of  objection,  such  evidence 
was  sufficient;  and  so  we  think  the  objection  was  not  well 
taken. 

The  main  point,  however,  upon  which  the  learned  counsel 
for  the  defendant  relies  here  is,  that  the  act  making  it  a  crim- 
inal oflfense  for  him  to  pay  a  rebate  to  induce  any  person  to 
effect  insurance  in  the  company  was  unconstitutional,  on  the 
ground  that  it  arbitrarily  and  unjustly  abridged  his  natural 
rights  and  personal  liberty  in  the  conduct  of  his  business. 
He  claims  that  the  act  has  no  relation  to  the  public  safety 
or  welfare,  and  hence  that  it  could  not  be  enacted  under  the 
police  power  which  the  state,  through  its  legislature,  can  exer- 
cise. Life  insurance  companies  perform  very  important  func- 
tions in  modern  society.  They  operate  in  all  parts  of  the 
state,  and  a  very  large  number  of  people  are  interested  in 
them.  They  are  resorted  to  for  the  purpose  of  making  pro- 
visions for  families  and  dependents  after  the  death  of  the  in- 
sured, and  for  that  purpose  many  persons  invest  in  them  the 
accumulations  of  their  labor  and  their  thrift.  The  nature 
of  insurance  contracts  is  such  that  each  person  effecting  insur- 
ance cannot  thoroughly  protect  himself.  He  is  not  competent 
to  investigate  the  condition  and  solvency  of  the  company  in 
which  he  insures,  and  his  contracts  may  run  through  many 
years,  and  mature  only,  as  a  rule,  at  his  death.  Under  such 
circumstances,  it  is  competent  for  the  legislature,  in  the  inter- 
est of  the  people  and  to  promote  the  general  welfare,  to  regu- 
late insurance  companies  and  the  management  of  their  affairs, 
and  to  provide  by  law  for  that  protection  to  policy-holders 
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which  they  could  not  secure  for  themselves.  Under  such  con- 
ditions, there  should  be  a  wide  range  of  legislative  power  to 
promote  the  public  welfare  in  the  exercise  of  the  police  power, 
and  the  true  boundaries  of  that  power  it  would  be  difficult,  in 
such  a  case,  to  prescribe.  We  have  no  occasion  now  to  specify 
to  what  extent  it  may  reach,  or  in  any  way  to  place  upon  it 
its  proper  limitations,  because,  in  order  to  justify  the  act  in 
question,  it  is  not  necessary  to  resort  to  that  power. 

The  business  of  life  insurance  in  this  state  is  mainly  car- 
ried on  by  insurance  companies  authorized  by  law,  and  minute 
provisions  are  made  regulating  their  incorporation  and  their 
business;  and  a  department  of  the  state  government  has  been 
constituted  to  supervise  them.  The  corporations  organized 
under  the  laws  of  this  state  for  life  insurance  are  absolutely 
under  the  direction  and  control  of  the  legislature.  It  may 
specify  how  and  on  what  terms  they  may  do  business,  and 
enact  laws  regulating  their  conduct  and  the  conduct  of  their 
agents,  for  their  protection  and  the  protection  of  their  policy- 
holders, and  enforce  obedience  to  such  laws  by  such  penalties, 
forfeitures,  and  punishments  as  it  may,  within  constitutional 
limits,  prescribe.  As  all  these  corporations  must  act  through 
agents,  it  has  the  same  power  and  authority  to  regulate  the 
conduct  of  their  agents  as  it  has  to  regulate  the  corporations 
themselves.  It  would  be  quite  preposterous  to  say  that  the 
legislature  could,  in  the  exercise  of  its  legitimate  authority, 
regulate  these  corporations  and  prescribe  the  terms  under 
which  they  may  exist  and  do  business,  and  yet  could  not,  by 
similar  laws,  regulate  and  control  the  conduct  of  their  agents. 
When  these  corporations  seek  the  benefits  and  privileges  of 
the  laws  creating  and  authorizing  them,  they  must  conform 
to  the  laws  enacted  for  their  conduct,  and  if  they  are  unwill- 
ing to  do  so,  they  must  go  out  of  existence.  So,  too,  all 
persons  who  seek  to  act  as  agents  of  such  corporations  must 
conform  to  the  laws  regulating  the  business  of  such  corpora- 
tions or  cease  to  act  for  them. 

We  have  not  here  the  question  as  to  what  a  private  indi- 
vidual may  do  in  the  conduct  of  his  private  business,  but  the 
question  here  is  as  to  the  power  of  the  legislature  over  corpo- 
rations and  their  agents.  The  power  exercised  over  these  in- 
surance companies  and  their  agents  is  similar  to  that  exercised 
by  the  legislature  over  banks  and  railway  corporations;  and 
it  has  never  been  doubted  that  such  power  exists,  and  the 
legislative  power  to  regulate  them  and   their  agents  in  the 
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minutest  particular  in  the  interest  of  the  public  has  never 
been  questioned. 

The  fact  that  this  company  was  a  foreign  corporation  can 
make  no  difference.  When  it  comes  into  this  state  by  comity 
to  do  its  business  here  through  its  agents,  it  must  obey  our 
laws  and  conform  to  our  public  policy,  and  if  they  are  unwill- 
ing to  do  so,  they  must  keep  out  of  the  state. 

We  may  not  be  able  to  perceive  the  purpose  or  the  wisdom 
of  this  act.  It  is  sufficient  that  we  perceive  the  legislative 
will  in  the  act,  and  we  need  not  speculate  as  to  the  policy 
which  prompted  it. 

So  we  think  there  is  no  doubt  that  the  act  is  congtitutional, 
and  the  judgment  should  be  affirmed. 


CoRPORATioxs  —  Evidence  of  Existknoe.  —  The  corporate  existence 
of  a  company  is  not  admitted  from  the  fact  that  one  dealing  with  it  has,  in  a 
contract  with  the  company,  designated  it  by  a  name  appropriate  to  a  corpo- 
rate body,  unless  it  is  distinctly  stated  in  the  contract  that  it  is  an  incorporated 
company:  HoUoway  v.  Memphis  etc.  R.  R.  Co.,  23  Tex.  465;  76  Am.  Deo.  68, 
and  note;  Clark  v.  Jones,  87  Ala.  474.  When,  in  an  action  by  a  corporationt 
the  plea  of  nul  tiel  corporation  is  properly  interposed,  the  plaintiff  must 
prove  its  corporate  existence,  either  by  its  articles  of  incorporation  or. char- 
ter, or  by  some  admission  on  the  part  of  the  defendant,  or  by  showing  a  state 
of  facts  whicli  will  operate  as  an  estoppel:  Schloaa  v.  Montgomery  Trade  Co., 
87  Ala.  411;  13  Am.  St.  Rep.  51,  and  note. 

Foreign  Corporations  —  Control  by  State  in  Whicjh  Doino  Business. 
—  There  is  an  implied  condition,  both  as  to  domestic  and  foreign  corporations, 
that  they  will  be  subject  to  such  reasonable  regulations  with  regard  to  their 
business  as  the  legislature  may  prescribe,  and  which  do  not  interfere  with  the 
substantial  privileges  granted  by  the  state:  Commonvoealth  v.  New  York  etc. 
R.  R.  Co.,  129  Pa.  St.  463;  15  Am.  St.  Rep.  724,  and  note;  Ene  R'y  Co.  r. 
Slate,  31  N.  J.  L.  531;  86  Am.  Dec  226,  and  note;  extended  note  to  Holiida 
T.  Hunt,  22  Am.  Rep.  67. 


United  States  National  Bank  v.  Ewino. 

[131  Nbw  York,  506.] 

Negotiable  Instruments.  —  A  Note  Acquired  as  Security  foe  a  Prb- 
EXiaTiNG  Debt  is  open  to  the  defense  that  it  was  made  for  one  purpose 
and  had  been  used  for  another. 

Neootiabui  Instruments.  — Indorsement  Made  fob  the  Accommodation 
OF  THB  Maker,  upon  his  Express  Assurance  that  the  instrument 
would  be  negotiated  only  in  another  state,  cannot  be  enforced  against  the 
indorser,  if,  contrary  to  the  agreement,  it  is  negotiated  in  this  state  to 
one  who  has  not  parted  with  anything,  nor  made  any  new  agreement  in 
reliance  upon  it,  and  who  received  it  merely  as  additional  security  for 
an  antecedent  debt. 
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NsooTiABLE  Instruments.  —  Parol  Evidbnce  is  Admissiblb  to  Pbotb 
that  an  iadorsement  was  made  upon  the  express  agreement  th»t  the  not* 
indorsed  should  be  negotiated  at  a  specified  place  onlj. 

Ben.  L.  Fairchild,  for  the  appellant. 
John  Notman,  for  the  respondent. 

Finch,  J.  The  note  sued  upon  was  made  by  Madden  and 
indorsed  by  Ewing  for  the  accommodation  of  the  maker,  and 
by  him  was  transferred  to  the  plaintiflF  as  added  security  upon 
a  precedent  debt.  The  holder  parted  with  nothing  upon  re- 
ceiving it,  surrendered  no  right  and  no  security,  and  made 
no  new  agreement  in  reliance  upon  it.  In  its  hands,  it  was 
therefore  open  to  the  defense  that,  made  for  one  purpose,  it 
had  been  used  for  another,  and  that  its  diversion  had  served 
to  discharge  the  indorser. 

The  trial  court  held  that  no  such  legal  diversion  had  been 
established,  and  the  contention  here  is,  that  the  evidence  on 
that  subject  should  have  been  submitted  to  the  jury  as  re- 
quested by  the  defendant. 

The  indorser  testified  that  he  gave  his  name  upon  the  ex- 
press assurance  of  the  maker  that  the  note  would  be  negotiated 
in  Louisville,  Kentucky,  in  answer  to  the  indorser's  objection 
that  he  did  not  wish  to  put  his  name  to  paper  which  might  be 
sued  in  New  York.  He  added:  "  I  finally  made  the  indorse- 
ment on  his  assurance,  and  relying  upon  it,  that  the  note  would 
be  negotiated  in  Louisville,  and  that  he  would  meet  it  at 
maturity."  There  is  no  contradiction  of  this  evidence,  unless 
it  be  in  the  silence  of  the  written  contemporaneous  memo- 
randum which  provided  some  security  for  the  indorser.  If 
that  raised  a  question  of  fact  as  to  the  existence  of  the  agree- 
ment, it  should  have  been  decided  by  the  jury. 

The  answer  made  by  the  general  term  is,  in  substance,  that 
the  writing  contained  no  restriction  upon  the  use  of  the  note, 
and  the  parol  proof  showed  only  a  remark  by  the  maker  as  to 
its  intended  use,  which  did  not  amount  to  a  restriction;  that 
if  negotiated  in  Louisville  the  indorser  could  and  would  have 
been  sued  in  New  York;  and  the  place  of  discount  was  imma- 
terial. But  we  held  in  Benjamin  v.  Rogers,  126  N.  Y.  70,  that 
the  surety  has  the  right  to  impose  any  limit  he  may  choose 
upon  his  liability,  and  that  "  he  may  always  fix  the  precise 
terms  upon  which  he  is  willing  to  become  a  surety,  whether 
those  terms  seem  to  be  material  or  immaterial."  The  restric- 
tion here  does  not  seem  to  be  material,  and  yet  may  have  been 
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60  in  the  mind  of  the  indorser,  and  for  reasons  sufficient  to 
him.  He  swears  that  he  lent  his  name  upon  condition  that 
the  note  should  be  negotiated  in  Louisville.  If  his  testimony, 
read  in  connection  with  the  writing,  left  possible  the  inference 
that  no  restriction  was  intended,  the  inference  was  one  of  fact, 
and  not  of  law,  and  should  have  been  left  to  the  judgment  of 
the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.        

Neootiablb  I»stkcmknt3  —  Parol  Evidknob  of  Aosbsmbmts  oohobbn- 
INO.  —  Proof  of  an  oral  agreement  made  at  the  time  a  note  is  signed  by  one 
as  surety,  that  he  shall  not  be  liable  thereon,  is  admissible  to  show  want  of 
consideration  for  the  promise  made  in  the  note,  and  that  it  was  signed  as  an 
accommodation  to  the  payee  therein:  Kulenkamp  v.  Oroff,  71  Mich.  675;  15 
Am.  St.  Rep.  283,  and  note.  Oral  evidence  is  admissible  to  vary  the  prhna 
facte  effect  of  a  blank  indorsement  by  showing  an  agreement  made  at  the  time 
of  the  indorsement;  and  such  agreement,  when  shown,  will  be  treated  as  if 
written  over  the  indorser's  signature:  Perldru  y.  CatUn,  11  Conn.  213;  29 
Am.  Dec.  282,  and  note.  Parol  evidence  is  admissible,  in  an  action  on  a 
promissory  note,  to  show  that  it  was  delivered  on  condition  that  the  plaintiff 
should  return  it  to  the  defendant  on  a  certain  day  if  demanded;  that  it  was 
demanded,  and  its  surrender  was  refused:  MeFarland  r.  8ike$,  64  Oonn.  260; 
1  Am.  St.  Rep.  Ill,  and  notew 
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PiOKETT  V,  Paoifio  Mutual  Lipb  Ins.  Co. 

[144  Pennsylvania  State,  79.] 

IxsuRANCB  —  Accident. — Dkath  Caused  by  Asphyxia  ob  Sottooation, 
due  to  the  accidental  and  unconscious  inhalation  of  carbonic-acid  or  other 
deadly  gas  in  a  well  is  a  death  by  external,  violent,  and  accidental 
means,  within  the  meaning  of  an  insurance  policy  providing  that  the  in* 
Burance  shall  not  extend  to  death  caused  "  by  inhaling  gas." 

Insurance — Accident.  —  A  Condition  against  "Inhalation  or  Gas" 
in  an  accident  insurance  policy  is  used  to  designate  the  common  uses  of 
gas  in  dentistry  and  surgery,  and  contemplates  a  voluntary  and  in. 
telligent  act  on  the  part  of  the  insured,  and  not  an  involuntary  and 
unconscious  act,  as  the  inhalation  of  a  deadly  gas  that  has  unexpectedly 
accumulated  in  a  well. 

Insubanob  —  Accident  —  Evidbnoe.  —  Where  neither  the  insurer's  by-Iawa 
nor  the  application  of  the  insured  is  attached  to  his  policy  of  accident 
insurance,  as  required  by  statute,  they  are  not  admissible  in  evidence  in 
aid  of  the  policy. 

D.  I.  Ball  and  C.  C.  Thompson,  for  the  appellant. 

Charles  H.  Noyes,  William  E.  Rice,  W.  D.  Hinckley,  R.  Brown, 
and  Charles  W.  Stone,  for  the  appellee. 

Sterrett,  J.  The  undisputed  facts,  upon  which  the  jury 
in  this  case  was  instructed  to  find  for  the  plaintiff  the  full 
amount  of  his  claim,  are  briefly  as  follows: — 

On  June  4,  1889,  the  plaintiflf's  intestate,  John  W.  Moore, 
received  and  paid  for  the  policy  of  insurance  on  which  this 
suit  was  brought,  a  copy  of  which  will  be  found  in  the  record. 
Returning  to  his  boarding-house  the  same  evening,  he  informed 
his  landlady  that  he  had  had  no  dinner,  and  requested  that 
his  supper  be  prepared.     He  then  went  to  the  well  in  the  open 
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yard  for  a  drink,  and  finding  that  the  pump  required  priming 
with  water,  he  remarked  that  he  would  fix  it,  so  as  to  obviate 
that  diflBculty  in  the  future.  After  procuring  a  hatchet,  and 
removing  planks  from  the  opening  at  the  top,  he  descended 
into  the  dug-out  portion  of  the  well,  which  was  four  or  five 
feet  wide  and  only  ten  or  twelve  feet  deep,  for  the  purpose  of 
closing  a  small  opening  in  the  iron  pipe,  about  midway  down. 
A  few  minutes  later,  his  lifeless  remains  were  found  at  the 
bottom  of  the  well.  He  died  from  asphyxia  or  sufibcation,  due 
to  the  accidental  and  unconscious  inhalation  of  carbonic-acid 
or  other  deadly  gas  that  had  unexpectedly  accumulated  in 
the  dug-out  portion  of  the  shallow  well. 

The  well,  with  which  deceased  was  familiar,  and  in  which 
he  had  been  shortly  before,  was  one  of  those  known  as  a 
"driven  well,"  made  by  driving  an  iron  pipe  into  the  ground 
to  the  depth,  in  this  case,  of  about  forty  feet.  For  the  distance 
of  about  ten  or  twelve  feet  from  the  top,  the  earth  around  the 
iron  pipe  was  dug  out  so  as  to  form,  as  above  stated,  an  open 
well,  of  about  four  or  five  feet  in  diameter,  in  which  there  was 
little  or  no  water.  The  top  of  the  well  was  covered  with  plank. 
The  deceased  was  a  strong,  healthy  man.  His  sudden  and 
wholly  unexpected  death,  under  the  circumstances  above 
stated,  and  within  a  few  hours  after  he  had  procured  the 
policy  of  insurance,  undoubtedly  resulted  from  external,  vio- 
lent, and  accidental  injuries  or  means,  and  without  any  con- 
scious or  voluntary  act  on  his  part.  There  was  no  evidence, 
nor  was  it  even  suggested,  that  he  had  committed  suicide,  or 
that  he  was  wanting  in  reasonable  care,  or  that  he  voluntarily 
exposed  himself  to  danger.  In  describing  the  condition  in 
which  he  found  the  body  of  deceased,  the  physician  who  made 
the  pos^morf6?n  examination  testified:  "The  general  surface 
of  the  body  was  of  a  livid  bluish  color.  The  lips  and  tongue 
were  blue.  The  right  side  of  the  head  was  partially  distended 
with  dark  blood;  the  left  side  was  nearly  empty.  The  lungs 
contained  more  blood  than  they  would  under  diflferent  cir- 
cumstances; they  were  somewhat  congested.  The  pulmonary 
arteries  were  distended  with  blood.  The  liver  was  slightly  con- 
gested, and  also  the  kidneys;  there  was,  however,  no  disease 

of  the  kidneys,  no  disease  of  any  of  the  internal  organs 

His  death  was  caused  by  asphyxia,  due  to  the  inhalation  of 
gas." 

If  the  latter  undisputed  and  undoubtedly  correct  conclusion 
of  fact  needed  any  confirmation,  it  may  be  found  in  the  testi- 
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mony  as  to  the  efifect  of  the  same  noxious  gas  on  those  who 
went  to  the  relief  of  the  deceased,  and  assisted  in  removing 
his  remains  from  the  well.  It  shows  how  narrowly  they  es- 
caped a  similar  violent  and  accidental  death. 

The  notice  and  proofs  of  death  were  full  and  complete. 
Their  suflBciency  was  not  even  questioned. 

In  view  of  the  undisputed  facts,  of  which  the  above  is  an 
outline,  the  learned  president  of  the  common  pleas  refused  to 
affirm  defendant's  points  for  charge,  some  of  which  are  predi- 
cated of  the  foregoing  facts,  and  instructed  the  jury  that  upon 
the  undisputed  facts  before  them  the  plaintifiF  was  entitled  to 
recover,  and  there  was  accordingly  a  verdict  and  judgment  in 
his  favor.  This  action  of  the  court  in  refusing  defendant's 
points,  and  instructing  the  jury  in  plaintiff's  favor,  are  the 
subjects  of  complaint  in  the  several  specifications  of  error. 

The  first  and  main  point  was  as  follows:  "  The  clause  in 
the  policy  of  insurance  sued  on,  to  wit,  '  This  insurance  shall 
not  cover  ....  death  or  injury  resulting  from  or  attribu- 
table partially  or  wholly  to  ...  .  inhalation  of  gas,'  ap- 
plies to  the  case  of  death  resulting  from  asphyxia  caused  by 
inhaling  gas  accumulated  at  the  bottom  of  the  well." 

This,  in  connection  with  the  remaining  seven  points,  was 
rightly  refused.  According  to  the  undisputed  facts  above  re- 
ferred to,  the  death  of  the  insured  was  caused  by  external,  vio- 
lent, and  accidental  means,  and  without  any  conscious  or 
voluntary  act  on  his  part.  No  one  knowing,  as  he  did,  the 
shallowness  of  the  dug-out  portion  of  the  well  would  ever  sua 3 
pect  the  presence  of  noxious  gas  therein.  Doubtless,  he  never 
for  a  moment  contemplated  the  slightest  danger.  His  death 
was  purely  accidental;  quite  as  much  so  as  if  he  had  been  sud- 
denly and  unexpectedly  ingulfed  in  water,  and  drowned.  The 
deadly  but  invisible  gas  by  which  he  was  unconsciously  and 
accidentally  enveloped  was  undoubtedly  the  external  and  vio- 
lent cause  of  his  injury  and  death.  According  to  the  physi- 
cian's testimony,  above  quoted,  its  violent  effect  upon  the  vital 
organs  of  the  deceased  was  plainly  visible  at  the  time  of  the 
post-mortem  examination. 

As  was  well  said  in  Paul  v.  Travelers  Ins.  Oo.,  112  K.  Y.  472, 
8  Am.  St.  Rep.  758,  which  in  principle  rules  this  case:  "  As  to 
the  point  raised  by  the  appellant,  that  the  death  was  not 
caused  by  external  and  violent  means  within  the  meaning  of 
the  policy,  we  think  it  a  sufficient  answer  that  the  gas  in  the 
Atmosphere,  as  an  external  cause,  was  a  violent  agency,  in  the 
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sense  that  it  worked  upon  the  intestate  so  as  to  cause  his  death. 
That  a  death  is  the  result  of  accident,  or  is  unnatural,  imports 
an  external  and  violent  agency  as  the  cause."  In  that  case, 
the  policy  on  which  suit  was  brought  provided  that  the  insur* 
ance  should  not  extend  to  death  caused  ''  by  inhaling  gas." 
It  appeared  that  the  insured  was  found  dead  in  bed.  Gas  had 
escaped  in  the  room,  and  death  was  caused  by  breathing  the 
atmosphere  of  the  room  filled  with  gas.  It  was  held  that  death 
was  not  caused  by  the  inhaling  of  gas,  within  the  meaning  of 
the  policy.  The  company  relied  upon  the  same  narrow  and 
technical  defense  that  is  made  by  the  defendant  in  this  case. 
In  an  able  opinion  reported  in  45  Hun,  313,  the  learned  judge 
of  the  general  term,  whose  judgment  was  afterwards  affirmed 
by  the  court  of  appeals,  said,  inter  alia:  "  Was  the  death  of 
the  intestate  caused  by  or  through  *  external,  violent,  and  ac- 
cidental means,' within  the  language  of  the  policy?  ....  We 
should  say  the  death  was  due  to  external  and  violent  means 

as  clearly  as  drowning The  cause  of  death  came  from 

outside,  as  surely  as  would  a  rifle-ball,  or  water  in  the  case  of 
drowning.  The  escape  of  gas  into  the  room  was  violent,  in 
the  same  sense  that  would  be  the  flow  of  water  into  a  wrecked 
vessel.  In  either  case,  the  external  means  constitute  the  cause 
which  produces  death.  It  is  a  violent  death,  produced  by  an 
external  power,  not  natural.  Some  poisons,  such  as  opium 
and  chloral,  produce  no  violent  action  on  the  human  system. 
The  man  who  descends  into  a  well  of  carbonic-acid  gas  is 
killed  with  no  greater  violence,  perhaps,  than  was  the  intes- 
tate. Yet  in  all  these  cases,  the  result  would  be  called  a  vio- 
lent death We  also  think  tlje  words  '  inhaling  of  gas ' 

were  used  to  designate  those  common  uses  of  gas  in  dentistry, 

surgery,  etc Evidently  an  exception  from  death  caused 

by  a  surgical  operation  was  not  broad  enough  to  include  the 
use  of  anaesthetics  preparatory  to  the  operation.  It  contem- 
plated a  voluntary  and  intelligent  act  by  the  assured,  not  an 
involuntary  and  unconscious  act." 

On  this  question,  the  court  of  appeals,  in  affirming  the  de- 
cision of  the  general  term,  said:  "A  careful  consideration  of 
this  instrument,  and  of  the  scope  and  design  of  its  provisions, 
leads  us  to  the  conclusion  that  the  appellant  must  fail  in  its  con- 
tention  In  expressing  its  intention  not  to  be  liable  for 

death  from  'inhaling  of  gas,'  the  company  can  only  be  under- 
stood to  mean  a  voluntary  and  intelligent  act  by  the  insured, 
and  not  an  involuntary  and  unconscious  act.     Read  in  that 
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sense,  and  in  the  light  of  the  context,  these  words  must  be  in- 
terpreted as  having  reference  to  medical  or  surgical  treatment, 
in  which,  ex  vi  termini^  would  be  included  the  dentist's  work, 
or  to  a  suicidal  purpose.  Of  course  the  deceased  must  have, 
in  a  certain  sense,  inhaled  gas;  but  in  view  of  the  finding  that 
the  death  was  caused  by  accidental  means,  the  proper  meaning 
of  the  words  compels,  as  does  the  logic  of  the  thing,  the  con- 
clusion that  there  was  not  that  voluntary  or  conscious  act 
necessarily  involved  in  the  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design 

of  the  person,  and  which  is  unforeseen To  inhale  gas 

requires  an  act  of  volition  on  the  person's  part  before  the  dan- 
ger is  incurred.  Poison  may  be  taken  by  mistake,  or  poison- 
ous substances  may  be  inadvertently  touched;  but  whatever 

the  motive  of  the  insured,  his  act  precedes  either  fact 

If  the  policy  had  said  that  it  was  not  to  extend  to  any  death 
caused  wholly  or  in  part  by  gas,  it  would  have  expressed  pre- 
cisely what  the  appellant  now  says  is  meant  by  the  present 
phrase,  and  there  could  have  been  no  room  for  doubt  or  mis- 
take. Policies  of  insurance  are  to  be  liberally  construed,  and, 
as  in  all  contracts,  conditions  are  to  be  construed  strictly 
against  those  for  whose  benefit  they  are  reserved." 

The  principles  so  well  stated  and  enforced  in  the  cases 
above  cited  were  afterwards  approvingly  considered  in  Bacon 
V.  United  States  etc.  Association,  123  N.  Y.  304;  20  Am.  St.  Rep. 
748.  In  further  support  of  the  same  principles,  reference 
might  be  made  to  other  authorities,  among  which  are  May 
on  Insurance,  631,  in  which  reference  is  made  to  Trew  v.  Rail' 
way  Pass.  Assurance  Co.,  6  Hurl.  &  N.  839;  Winspear  v.  Acci* 
dent  Ins.  Co.,  6  Q.  B.  Div.  42;  29  Eng.  R.  488;  Accident  Ins.  Co. 
V.  Grandal,  120  U.  S.  532;  Mallory  v.  Travelers  Ins.  Co.,  47 
N.  Y.  52;  7  Am.  Rep.  410;  North  American  Ins.  Co.  v.  Bur- 
roughs,  69  Pa.  St.  43;  8  Am.  Rep.  212;  McGlinchey  v.  Fidelity 
and  Casualty  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190;  Eggenberger 
v.  Guarantee  Mut.  Ace.  Ass'n,  41  Fed.  Rep.  172;  United  States 
Mut.  Ace.  Ass^n  v.  Newman,  84  Va.  52;  but  further  elaboration 
is  unnecessary. 

This  case  is  not  ruled  by  Pollock  v.  United  States  Mut.  Ace. 
Ass\  102  Pa.  St.  230,  48  Am.  Rep.  204,  on  which  defendant 
relies.  While  that  case  may  well  stand  upon  its  own  peculiar 
facts,  we  think  the  present  case  is  clearly  distinguishable  in 
its  controlling  facts,  as  well  as  in  the  principles  applicable  to 
them.     In  that  case,  the  injury  did  not  result  from  external, 
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violent,  and  accidental  means.  The  fatal  drug  was  voluntarily 
and  intentionally  taken  by  the  deceased.  In  deciding  that 
case,  this  court  never  could  have  intended  to  lay  down  the 
broad  rule,  that  in  construing  an  accident  policy  there  is  no 
distinction  between  external,  violent,  and  accidental  causes  of 
death,  and  those  cases  in  which  death  results  from  voluntary 
acts.  What  was  decided  in  that  case  was,  that  under  the 
various  clauses  of  the  policy  sued  on  there  could  be  no  recov- 
ery, and  it  was  unimportant  whether  the  means  arose  from  the 
designing  act  of  the  insured  or  otherwise. 

Another  ground  of  defense  suggested  in  defendant's  fifth, 
sixth,  and  seventh  points  was,  that  the  deceased  was  injured 
in  an  occupation  or  exposure  classed  by  the  company  as  more 
hazardous  than  that  specified  in  the  policy,  etc.  The  points 
referred  to  appear  to  be  predicated  of  testimony  which  was  im- 
properly before  the  jury.  The  company,  in  disregard  of  the 
provisions  of  the  act  of  May  11, 1881  (Pub.  Laws,  20),  had  failed 
to  attach  to  the  policy  copies  of  the  by-laws  or  application,  and 
should  not  have  been  permitted,  against  plaintiff's  objection, 
to  give  them  in  evidence.  The  act  was  passed  in  the  interest 
of  honesty  and  fair  dealing,  and  its  provisions  should  be 
strictly  enforced.  We  have  no  doubt  they  apply  to  such  com- 
panies as  the  defendant. 

Without  further  referring  to  the  specifications  of  error,  it  ia 
sufficient  to  say  that  neither  of  them  is  sustained.  The  de- 
ceased was  accidentally,  violently,  and  fatally  asphyxiated  by 
the  unknown  presence  of  a  fluid  foreign  to  his  person.  If  that 
fluid  had  been  oil,  smoke,  water,  or  molten  metal,  the  result 
would  have  been  substantially  the  same.  Death  caused,  not 
so  much  by  the  inhalation  of  the  fluid,  as  by  its  action  in  ex- 
cluding life-supporting  air,  would  have  inevitably  resulted.  A 
fair  construction  of  the  policy  leads  to  the  conclusion  reached 
by  the  court  below,  that  death  resulting  from  causes  such  aa 
killed  the  intestate  is  not  within  any  of  the  exemptiona  relied 
on  by  the  company. 

Judgment  affirmed.  

Accident  Insuranci  —  Inhaukq  Oas. — Death  by  rlolent  and  aztemal 
means,  wifthin  the  meaning  of  a  policy  of  insoranoe,  may  be  oooaaioned  by 
breathing  illuminatiag  gas  in  the  atmosphere:  Paul  ▼.  TraveUn  In*:  Oa,  112 
M.  Y.  472;  8  Am.  St.  Rep.  758,  and  extended  note;  sea  Inturmot  0*.  r.  Bm- 
nett,  90  Tenn.  256;  25  Am.  St.  Rep.  685^  and  not*. 
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Beokbe  V.  Berlin  Beneficial  Sooibtt. 

[144  PSMNBTLTAHIA  STATS,  282.] 

BBNsnr  AssooiATiOKS  —  Rbduotion  of  Bknettts.  —  Wher*  •  member  of  a 
benefit  association  is  entitled  to  and  has  been  paid  weekly  benefits  at  a 
rate  fixed  by  its  charter,  it  cannot,  by  subsequent  amendment  to  its 
by-laws,  reduce  the  amount  of  benefits  to  which  be  is  entitled  under 
such  charter. 

B.  W.  Spangler  and  N.  M.  Wanner^  for  the  appellant. 

H,  H.  McClune  and  George  B.  Cole,  for  the  appellee. 

Per  Curiam.  We  think  the  learned  judge  below  took  the 
correct  view  of  this  case. 

Briefly  stated,  it  is  as  follows:  Some  time  after  the  defend- 
ant society  became  liable  to  the  plaintiff  for  dues  at  the  rate 
of  two  dollars  and  fifty  cents  per  week,  and  after  it  had  paid 
them  for  more  than  one  year,  it  proceeded  to  amend  its  by-laws 
so  as  to  reduce  the  amounts  of  benefits.  This  was  certainly 
an  easy  mode  of  relieving  the  society  from  an  obligation,  and 
if  successful,  will  doubtless  be  followed  by  other  similar  asso- 
ciations. The  diflSculty  in  the  way  of  this  convenient  mode 
of  paying  debts  is,  that  it  is  repudiation  pure  and  simple.  The 
argument  that  the  plaintiff,  being  a  member  of  the  society,  is 
bound  by  the  by-law  does  not  meet  the  difficulty.  It  may 
be  a  good  by-law  as  to  future  cases,  but  at  the  time  it  was 
passed  the  plaintiflf  was  something  more  than  a  member.  He 
was  a  creditor  whose  rights  had  previously  attached,  and  those 
rights  cannot  be  swept  away  by  such  a  scheme  as  this  by-law. 

Since  the  above  was  written,  our  attention  has  again  been 
called  to  the  case  of  St.  Patrick's  Benefit  Soc.  v.  Mc  Vey,  92 
Pa.  St.  510.  That  case,  however,  does  not  conflict  with  this, 
for  the  reason  that  the  resolution  to  suspend  the  weekly  pay- 
ment of  benefits  was  passed  before  McVey  became  entitled  to 
benefits  as  a  sick  member.  He  was  a  member  of  the  society 
at  the  time,  and  bound  by  the  resolution.  There  was  no 
attempt  to  deprive  him  of  benefits  after  the  society  became 
chargeable  therefor. 

Judgment  affirmed.  

BiNSFiT  Associations —  Riqhts  of  Bbnkfioiabiks.  — The  by-laws,  articles 
ef  aasociation,  and  certificates  of  membership  of  mutual  benefit  associations 
determine  the  rights  of  the  members  and  of  the  association,  and  may  be 
enforced  by  the  parties  and  beneficiaries  according  to  their  respective  rights 
as  therein  provided:  Union  Mutual  Aaan  v.  Montgoinei-y,  70  Mich.  687;  14 
Am.  St.  Rep.  619,  and  note. 
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MoYey  V.  Brendel. 

[144  Pbnnsylvania  Statb,  235.] 

Trade-marks  —  Ownership.  —  An  unincorporated  association  formed  "  for 
promoting  the  mental,  moral,  and  physical  welfare  of  its  members,"  bat 
which  is  neither  a  manufacturer  nor  a  dealer,  cannot  acquire  a  trade-mark 
in  a  label  adopted  by  it. 

Teadb-marks  —  Labbl  —  IirjUNOTioir.  —  An  unincorporated  associatioa 
known  as  the  "  Cigar  Makers'  International  Union,"  formed  for  promoting 
'•  the  mental, moral,  and  physical  welfare  of  its  members,"  but  which  is  not 
a  manufacturer  nor  dealer  in  cigars,  cannot  acquire  a  trade-mark  in  a  label 
adopted  by  it,  distinguishing  and  discriminating  between  the  work  of 
anion  and  non-union  workmen,  and  an  injunction  will  not  lie  to  restraia 
the  use  of  a  spurious  imitation  of  such  label  by  a  member  of  a  subordi< 
nate  cigar-makera'  anion. 

N.  Franklin  Hall  and  G.  D.  Eahlemanj  for  the  appellant. 
Marriott  Brosius,  for  the  appellees. 

Williams,  J.  The  question  presented  by  this  appeal  is  a 
new  one;  at  least,  it  is  new  in  this  state.  It  involves  impor- 
tant consequences  to  employers  and  employees,  and  it  touches 
the  rights  and  obligations  of  workmen  in  their  relation  to  each 
other.  The  facts  upon  which  the  question  is  presented,  as 
found  by  the  learned  master,  are  as  follows:  — 

The  Cigar  Makers'  International  Union  of  America  is  a  vol- 
untary, unincorporated  association  of  workmen,  organized,  as 
its  constitution  aflfirms,  "  for  promoting  the  mental,  moral,  and 
physical  welfare  of  its  members."  It  has  devised  and  regis- 
tered the  label  which  is  the  subject  of  this  controversy,  and 
claims  an  exclusive  right  to  control  its  use.  The  office  of  the 
label  is  to  advise  the  public  that  the  cigars  in  the  box  which 
bears  it  were  made  by  members  of  the  union.  Every  member 
of  the  union  in  the  United  States  and  Canada  is  entitled  to 
have  this  label  upon  the  cigars  made  by  him.  The  plaintiffs 
represent  neither  the  Cigar  Makers'  International  Union,  the 
alleged  owner  of  the  label,  nor  Strasser,  the  officer  whose  name 
appears  upon  it,  but  a  subordinate  local  organization,  known  as 
No.  126,  located  at  Ephrata,  Lancaster  County,  Pennsylvania. 
No.  126  did  not  devise  or  register  the  label,  and  does  not  claim  to 
own  it,  but  asserts  the  ownership  of  the  international  organi- 
zation, to  which  it  is  a  tributary,  and  whose  jurisdiction  it 
acknowledges.  The  defendant  is  a  manufacturer  whose  shop 
is,  as  the  learned  master  finds,  "  a  strict  union  shop,"  belong- 
to  Union  No.  126.  His  workmen,  ten  or  twelve  in  number,  are 
members  of  the  union.     He,  as  the  owner  of  a  union  shop,  and 
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h'la  men,  by  virtue  of  their  membership,  are  entitled  to  the 
Tise  of  the  label  on  the  cigars  made  by  them.  He  procured  a 
•quantity  of  imitation  or  counterfeit  labels,  because,  as  he  al- 
leges, he  was  refused  the  genuine  when  he  applied  for  them, 
•and  avowed  his  purpose  to  use  them.  The  plaintiffs  then  filed 
a  bill,  and  asked  the  court  to  enjoin  the  defendant  against  the 
use  of  the  imitation  labels  for  any  purpose  whatever.  Upon 
these  facts,  the  master  recommended,  and  the  court  made  the 
decree  asked  for. 

The  grounds  upon  which  an  injunction  will  issue  to  restrain 
the  infringement  or  appropriation  of  a  trade-mark  are  well 
settled.  They  are:  1.  The  protection  of  property  in  a  trade- 
mark; and  2.  The  prevention  of  fraud  by  an  imitator.  In 
either  case,  it  issues  at  the  suit  and  for  the  protection  of 
the  owner  of  the  device  or  trade-mark  infringed.  The  plain- 
tiffs represent  Union  No.  126,  which  has  no  other  ownership 
in  or  control  over  the  international  union's  label  than  any 
others  of  the  hundreds  or  thousands  of  subordinate  unions 
scattered  over  the  United  States  and  the  Canadas.  If  it  can 
maintain  this  bill,  then  each  and  every  subordinate  union  can- 
do  the  same  thing,  although  no  one  of  these  devised,  regis- 
tered, or  claims  to  own  the  trade-mark,  and  may  prevent  its 
use  by  workmen  and  in  shops  which,  under  the  general  rules 
of  the  international  body,  are  entitled  to  use  it.  But  we  are 
not  disposed  to  impale  this  case  upon  what  may  be  thought  to 
be  a  technical  point.  On  the  other  hand,  we  will  consider 
whether  the  International  Cigar  Makers'  Union  is  a  trader, 
whether  the  label  in  question  is  a  trade-mark,  and  whether, 
upon  any  ground  of  equitable  relief,  the  plaintiffs  are  entitled 
to  consideration  in  a  court  of  equity. 

The  first  question  is  disposed  of  by  the  learned  master  upon 
the  pleadings.  The  organization  that  devised,  registered,  and 
owns  the  label  is  neither  a  manufacturer  nor  dealer,  and  has 
no  trade  in  which  a  trade-mark  can  be  used. 

The  second  question  would  seem  to  go  with  the  first.  Trade- 
marks are  provided  for  by  the  act  of  Congress  of  July  8,  1870. 
Registration  is  made  under  it  by  furnishing  a  statement,  to  be 
recorded  in  the  patent-oflSce,  showing  the  names  of  the  parties 
applying  for  the  registration,  with  their  residences  and  places 
of  business,  the  class  of  merchandise,  and  a  description  of 
the  goods  composing  the  class,  by  which  the  trade-mark  has 
been  or  is  intended  to  be  appropriated,  together  with  a  de- 
scription of  the  trade-mark  and  fac-si miles  of  it.    This  pro- 
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vision  of  the  act  clearly  contemplates  an  actual  business 
conducted  by  the  person  or  persons  named,  the  adoption  of  a 
trade-mark  in  that  business,  and  its  appropriation  to  a  partic- 
ular '*  class  of  merchandise  "  produced  or  sold  by  the  parties 
making  the  registration.  Any  device,  figure,  or  inscription 
which  seems  to  indicate  the  personal  origin  of  the  goods  may 
be  adopted  as  a  trade-mark:  Laughman's  Appeal^  128  Pa.  St. 
19.  Such  trade-mark  will  be  protected  against  fraudulent 
imitation,  whether  registered  or  not:  Boyt  v.  Hoyt,  143  Pa.  St. 
623;  24  Am.  St.  Rep.  575.  Registration  affords  evidence  of 
ownership.  Its  object  is  to  secure  to  the  maker  or  dealer  the 
fruits  of  his  skill,  industry,  and  reputation  by  a  positive  legis- 
lative provision:  Pratt's  Appeal,  117  Pa.  St.  411;  2  Am.  St. 
Rep.  676.  But  the  act  of  Congress  referred  to  makes  it  clear 
that  it  is  a  maker  or  a  dealer  only  who  is  entitled  to  protec- 
tion, for  it  declares  that  the  commissioner  of  patents  "shall 
not  receive  and  record  any  proposed  trade-mark  which  is  not 
and  cannot  become  a  lawful  trade-mark."  Now,  if  the  Cigar 
Maker's  International  Union  was  a  business  organization  en- 
gaged in  making  cigars  for  sale,  it  could  adopt  and  use  a 
trade-mark  in  its  business,  and  acquire  property  in  it.  But  it 
is  not  a  business  organization.  It  neither  makes  nor  sells 
cigars,  but  directs  its  attention  to  cigar-makers,  and  seeks  "to 
promote  the  mental,  moral,  and  physical  welfare  of  its  mem- 
bers." These  are  worthy  objects.  They  deserve  and  should 
receive  the  encouragement  and  support  of  all  right-minded 
men.  It  is  obvious,  however,  that  they  are  personal  and 
social  objects,  not  commercial  ones.  They  do  not  look  tow- 
ards the  production  or  sale  of  any  class  or  quality  of  cigars 
or  tobacco,  but  towards  the  personal  elevation  and  com- 
fort of  cigar-makers.  I  conclude,  therefore,  that  the  Cigar 
Makers'  International  Union  of  America  is  neither  a  trader 
within  the  meaning  of  the  common  law,  nor  within  the  pur- 
view of  the  act  of  Congress.  Not  being  a  trader  in  any  sense, 
it  can  have  no  distinctive  trade-mark.  Registration,  under 
such  circumstances,  is  not  authorized  by  the  act  of  Congress, 
and  if  made,  confers  no  title,  and  gives  no  standing-ground  ia 
a  court  of  law  or  equity. 

I  come  now  to  inquire  whether  the  adoption  of  the  label  for 
the  purposes  set  forth  in  the  bill  gives  to  the  international 
union  any  ground  for  equitable  relief.  We  have  seen  that  this 
label  is  not  a  trade-mark,  and  that  the  union  is  not  in  a  busi- 
ness that  enables  it  to  adopt  or  require  a  trade-mark.     Still  it 
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is  urged  that  as  the  defendant  was  about  to  use  an  imitation 
of  the  label,  he  should  be  enjoined,  whether  the  label  is  & 
trade-mark  or  not.  But  what  is  this  label,  and  why  should  it 
be  protected?  It  purports  to  be  "issued  by  the  authority  ol 
the  Cigar  Makers'  International  Union  of  America"  to  the 
person  who  uses  it.  The  name  of  the  workman  who  made  the 
cigars  does  not  appear  upon  it,  nor  the  owner  or  location  of 
the  shop  at  which  they  are  made.  It  does  not  point  out  the 
personal  or  the  local  origin  or  ownership  of  the  goods  on  which 
it  is  placed.  On  the  other  hand,  it  issues  to  every  one  of  the 
many  thousands  of  workmen  who  make  up  the  membership 
of  the  union,  and  it  certifies,  in  the  name  of  the  union,  that 
the  cigars  in  the  box  on  which  it  is  placed  were  made  "  by  a 
first-class  workman,  a  member  of  the  Cigar  Makers'  Interna- 
tional Union."  Who  this  first-class  workman  was,  where  he 
lived,  for  whom  he  worked,  the  label  does  not  tell.  He  is  in- 
dorsed as  a  "first-class  workman," because  he  is  "a  member" 
of  the  union.  As  to  all  who  are  not  members,  the  label  proceeds 
to  define  the  position  of  the  organization  that  issues  it,  by  de- 
scribing their  work  as  "  inferior  rat-shop,  cooly,  prison,  or 
filthy  tenement-house  workmanship."  The  label  then  proceeds 
in  these  words:  "Therefore  we  recommend  these  cigars  to  all 
smokers  throughout  the  world."  The  value  of  this  label  is  in 
the  recommendation  and  the  reasons  given  for  it.  The  label 
is  thus  seen  to  be  something  quite  different  from  a  trade-mark 
in  its  character,  its  purpose,  and  the  manner  of  its  use,  viz., 
a  device  to  distinguish  between  union  and  non-union  work- 
men, and  to  discriminate  against  the  work  of  the  latter.  It 
says  to  the  public,  in  spirit  and  in  effect:  "  Buy  the  cigars  that 
bear  this  label,  because  they  were  made  by  a  member  of  this 
union.  Do  not  buy  those  not  bearing  it,  because  they  were 
made  by  workmen  who  do  not  belong  to  us.  Such  cigars  are 
the  product  of  'inferior  rat-shop,  cooly,  prison,  or  filthy  tene- 
ment-house workmanship.' "  It  is  the  request  of  a  powerful 
labor  organization  to  "  all  smokers  through  the  world  "  to  take 
sides  with  it  in  its  contest  with  those  who  are  outside  of  its 
membership,  by  refusing  to  buy  the  work  of  such  persons.  It 
is  an  attempt  to  use  the  public  as  a  means  of  coercion  upon 
them,  compelling  them  to  unite  with  the  union  in  order  to  find 
a  market  for  their  goods  or  their  labor. 

Right  here,  let  us  distinguish  broadly  between  an  object  and 
the  means  employed  to  reach  it.  Organization  is  the  privilege^ 
perhaps  I  might  say  the  duty,  of  labor;  and  an  organization 
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seeking  to  promote  "the  mental,  moral,  and  physical  welfare 
of  its  members,"  by  securing  fkir  wages,  steady  work,  and  the 
comforts  of  home  for  them,  occupies  a  legitimate  field  of  use- 
fulness, and  is  capable  of  doing  great  good  to  its  members  and 
to  the  public.  The  Cigar  Makers'  Union  is  no  doubt  seeking 
to  do  such  a  work,  and  accomplishing  much  in  that  direction. 
What  we  are  now  considering  is  one  of  the  means  it  employs 
to  increase  its  membership,  and  to  hurt  workmen  who  do  not 
belong  to  it.  The  real  question  now  before  us  is,  whether  the 
international  organization  of  workmen  shall  have  the  help  of 
a  court  of  equity  in  making  war  upon  all  cigar-makers  who  do 
not  belong  to  it,  and  in  driving  their  work  out  of  the  market  by 
representing  it  as  coming  from  inferior  rat-shops,  from  coolies, 
prisons,  or  filthy  tenement-houses.  A  "  first-ciass  workman  " 
is  one  who  does  first-class  work,  whether  his  name  is  on  the 
rolls  of  any  given  society  or  not.  Filthiness  and  criminality 
of  character  depend  on  conduct,  not  on  membership  of  the 
union.  Legitimate  competition  rests  on  superiority  of  work- 
manship and  business  methods,  not  in  the  use  of  vulgar  epi- 
thets and  personal  denunciation.  When  the  Cigar  Makers' 
International  Union  of  America  stigmatizes  those  who  do  not 
belong  to  it,  and  seeks  to  induce  the  public  to  discriminate 
against  them  and  their  work,  by  covering  them  with  oppro- 
brious epithets,  it  is  not  engaged  in  "  promoting  the  mental, 
moral,  and  physical  welfare  of  its  members,"  but  in  trying  to 
hurt  and  destroy  those  who  do  not  choose  to  become  members. 
While  the  courts  would  aid  the  former  purpose  in  all  ways 
within  their  power,  they  cannot  help  the  latter. 

We  cannot  justify  the  defendant's  conduct.  There  is  no  rule 
of  morals  or  of  business  upon  which  he  can  defend  himself  in 
the  preparation  and  use  of  spurious  labels.  But  it  is  not  every 
wrong  action  that  a  chancellor  will  enjoii\,  because  the  pur* 
pose  of  an  injunction  is  to  protect  the  plaintiff  in  the  exercise 
and  enjoyment  of  a  clear  legal  right,  for  an  infringement  of 
which  the  law  does  not  afford  an  adequate  remedy.  If, 
therefore,  the  right  of  the  plaintiff  is  doubtful,  equity  will 
withhold  its  aid.  The  plaintiffs  in  this  case  have  no  trade- 
mark to  protect,  and  no  right  to  a  decree  resting  on  the  law 
relating  to  trade-marks.  What  they  have  is  a  label  which 
recommends  the  purchase  of  cigars  made  by  union  men,  and 
warns  against  the  purchase  of  all  others  as  inferior  and  un- 
wholesome, because  made  in  rat-shops,  or  prisons,  or  by 
coolies,  or  tenants  of  filthy  tenement-houses.    Their  right  to 
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use  such  a  label  may  well  be  doubted,  whether  the  questioa 
be  treated  as  one  of  morals  or  of  law.  But  the  plaintiflFs  com4 
into  a  court  of  equity,  and  seek  to  enlist  the  conscience  of  a 
chancellor  in  their  behalf.  They  must  come  with  clean 
hands,  with  a  conscionable  regard  for  the  rights  of  others, 
ready  to  do  equity  on  their  part,  and  seeking  only  equity  at 
the  hands  of  the  court.  They  do  come  in  this  case  with  the 
avowed  purpose  to  do  harm  to  non-union  men,  to  prevent  the 
sale  of  their  work,  to  cover  them  with  opprobrium;  and  they 
ask  a  court  of  equity  to  say  that  they  have  a  right  to  do  it. 
We  decline  to  say  so. 

The  decree  of  the  court  below  is  reversed,  the  injunction 
dissolved,  and  the  bill  dismissed. 

As  we  cannot  approve  the  conduct  of  the  defendant,  we  shall 
not  award  him  costs,  but  direct  that  each  party  pay  the  costs 
it  has  made,  and  that  the  fees  of  the  master  be  paid  in  equal 
parts  by  the  plaintiffs  and  the  defendant. 


Trade-marks  —  Deviob  or  Trade  Union  when  not.  —  A  device  adopted 
by  a  cigar-makers'  uaion  haviag  thousands  of  members,'  to  be  placed  on  boxes 
of  cigars  made  by  its  members,  which  does  not  indicate  by  what  persons  tha 
cigars  are  made,  where  the  right  to  use  belongs  equally  to  the  members,  and 
continues  only  so  long  as  he  is  a  member,  is  not  a  legal  trade-mark,  becaus* 
it  does  not  indicate  by  what  persons  the  articles  were  made,  and  its  use  is 
not  incident  to  any  business,  and  there  is  no  exclusive  right  to  use  it:  Cigar- 
Wtakcn^etc  Union  v.  Conhaim,  40  Minn.  243;  12  Am.  St.  Rep.  726,  and  not«w 
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Wills —  BESTRiortiiD  Devise.  —  Where  a  testator  gives  an  absolute  estate^ 
and  in  subsequent  passages  of  the  will  unequivocally  shows  that  he  means 
the  devisee  to  take  a  lesser  interest  only,  the  prior  gift  is  restricted  ac. 
cordingly;  but  mere  precatory  words  will  not  aflfect  the  prior  estate. 

Wills  —  Prboatory  Restriotion  on  Devise.  —  Words  in  a  will  expressive 
of  desire  or  recommendation  will  not  convert  an  absolute  devise  into  a 
trust,  unless  it  clearly  appears  that  the  testator  intended  not  to  commit 
the  entire  estate  to  the  devisee,  or  its  ultimate  disposal  to  his  discretioi^t 
and  while  the  words  of  request  in  the  will  are  commands  as  to  the  direc% 
disposition  of  the  estate,  yet  they  are  not  so  as  to  limitations  on  previously 
granted  estates,  unless  it  affirmatively  appears  that  they  were  intended 
;to  be  imperative. 

Wills  —  Restriotion  on  Devise.  —  Where  a  testator  gives  his  wife  an  al>« 
solute  fee  by  will,  with  express  power  to  consume  or  convey,  without 
devising  the  nnoonsumed  residue  himself,  but  desiring  his  wife  to  do  so 
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in  a  certain  manner,  putting  his  request  in  strong  words,  ordinarily  im» 
porting  oommand,  bnt  so  used  as  to  indicate  only  an  intent  to  control 
one  of  the  incidents  of  the  estate  already  devised,  snch  request  will  not 
change,  qualify,  or  reduce  the  estate  previously  given. 

B.  F.  Davis f  for  the  appellanti. 

John  H.  Fry  and  William  R.  Wilson^  for  the  appellees. 

Mitchell,  J.  The  will  of  Solomon  Good  gaye  his  widow  in 
the  outset  a  fee-simple  in  the  land  in  suit.  This  would  be  clear 
enough  from  the  devise  to  her,  "  as  her  absolute  property,"  in 
the  fourth  clause;  but,  as  if  to  avoid  any  possible  question  on 
that  point,  the  same  clause  vests  her  with  "  all  powers  and 
rights"  that  testator  himself  possessed  while  living,  and  sub- 
sequent clauses  declare  she  shall  have  the  power  to  sell,  and 
that  the  proceeds  shall  be  her  absolute  property.  Then  follows 
the  clause  upon  which  the  present  contention  arises:  "Should 
my  wife,  during  her  lifetime,  not  consume  or  use  all  my  prop- 
erty, real  and  personal,  for  her  proper  support,  then  I  do  hereby 
enjoin  and  direct  her  to  make  and  publish  her  last  will  ani 
testament,  that  after  her  decease  all  the  rest  and  residue  not 
consumed,  used,  or  sold  by  her  shall  be  divided,"  etc.  Did 
this  clause  reduce  the  fee  previously  given  to  a  life  estate  ag 
to  the  unconsuraed  residue? 

That  such  effect  may  be  produced  is  admitted,  but  the  pre" 
sumption  is  against  it.  The  rule  is  well  expressed  by  Strong, 
J.,  in  Sheets' 8  Estate,  52  Pa.  St.  257,  thus:  "  If  a  testator  give 
an  estate  of  inheritance,  ....  and  in  subsequent  passages 
nnequivocally  shows  that  he  means  the  devisee  to  take  a  lesser 
interest  only,  the  prior  gift  is  restricted  accordingly."  As  it 
must  unequivocally  appear  that  the  testator  meant  to  iii.nit 
the  estate,  it  has  been  uniformly  held  that  no  merely  preca- 
tory words  will  be  sufficient.  Thus  in  PennocFs  Estate,  20 
Pa.  St.  268,  59  Am.  Dec.  718,  Lowrie,  J.,  speaking  of  the 
English  rule,  which  was  held  not  to  be  adopted  here,  and  to 
be  fading  away  even  in  England,  said:  "  If  it  can  be  implied 
from  the  words  that  a  discretion  is  left  to  withdraw  any  part 
of  the  subject  of  the  devise  from  the  object  of  the  wish  or  re- 
quest, or  to  apply  it  to  the  use  of  the  devisee,  no  trust  is  cre- 
ated"; and  again:  "  If  she  could  thus  use  (consume  or  spend) 
it,  she  was  no  trustee  in  the  eye  of  the  law."  The  general 
rule  was  accordingly  held  in  that  case  to  be  that  words  ex- 
pressive of  desire  or  recommendation  will  not  convert  a  devise 
into  a  trust,  unless  it  appear  that  the  testator  intended  not  to 
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commit  the  estate  to  the  devisee,  or  its  ultimate  disposal  to 
his  discretion.  And  in  Burt  v.  Herron,  66  Pa.  St.  400,  it  was 
held  that  while  words  of  request  in  a  will  are  commands  as  to 
the  direct  disposition  of  the  estate,  yet  they  are  not  so  as  to 
limitations  on  previously  granted  estates,  unless  it  appear 
affirmatively  that  they  were  intended  to  be  imperative.  "  All 
expressions,"  says  Sharswood,  J.,  "indicative  of  a  wish  or  will 
are  commands.  It  is  different  when,  having  made  a  disposi- 
tion, he  expresses  a  desire  that  the  devisee  should  make  a 
certain  use  of  his  bounty."  See  also  Hopkins  v.  Glunt,  111 
Pa.  St.  287. 

The  true  test  of  the  effect  of  language  apparently  at  variance 
with  other  parts  of  the  devise  is,  whether  the  intent  is  to  give 
a  smaller  estate  than  the  meaning  of  the  words  of  the  gift 
standing  alone  would  import,  or  to  impose  restraints  upon  the 
estate  given.  The  former  is  always  lawful  and  effective;  the 
latter  rarely,  if  ever:  the  first,  because  the  testator's  intention 
is  the  governing  consideration  in  the  construction  and  carry- 
ing out  of  a  will;  the  second,  because  even  a  clear  intention 
of  the  testator  cannot  be  permitted  to  contravene  the  settled 
rules  of  law  by  depriving  any  estate  of  its  essential  legal  at- 
tributes. 

Applying  this  principle  to  the  present  case,  it  is  clear,  as 
already  said,  that  the  testator  gave  a  fee-simple  absolute  to 
his  widow,  repeated  and  reiterated,  as  if  he  wished  to  put  it 
beyond  all  question.  But  it  is  also  clear  that  he  still  thought 
it  necessary,  or  at  least  permissible,  for  him  to  prescribe  how 
it  should  be  used.  Therefore  he  gives  her  all  the  rights  and 
powers  over  it  that  he  had  while  living,  and  in  addition  speci- 
fies the  right  to  sell  and  convey,  to  make  title,  to  use  the 
proceeds,  and  lastly,  as  an  adjunct  to  the  will  whose  making 
he  enjoins,  "  the  power  and  authority  "  to  appoint  one  or  two 
executors,  as  she  may  deem  proper.  It  is  true  that  the  words 
he  uses  in  regard  to  the  making  of  her  will,  "  enjoin  and  di- 
rect," are  in  their  natural  meaning  mandatory  and  imperative; 
but  coming  as  they  do  at  the  end,  and  in  connection  with  the 
express  enumeration  of  useless  and  superfluous  powers,  they 
indicate  an  intent  to  grant  or  withhold  incidents  of  the  estate 
already  given.  As  said  by  Mercur,  C.  J.,  in  the  anologous 
case  of  Bowlby  v.  Thunder,  105  Pa.  St.  173:  "  Not  a  word  herein 
indicates  an  intention  to  qualify  or  change  the  absolute  de- 
vise which  he  had  made  to  her."  The  language  is  no  stronger 
than  that  in  Jauretche  v.  Proctor,  48  Pa.  St.  466,  that  '*  she  ia 
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not  to  divest  herself  of  what  I  may  leave  her,  until  after  her 
death  ";  and  "  at  the  death  of  my  wife,  what  I  may  have  left 
her,  that  is  to  say,  the  residue,  is  to  be  divided,"  etc.  "The 
paramount  thought,"  says  Chief  Justice  Woodward,  "was  to 
make  his  wife  absolute  owner  of  his  estate,  and  he  expressed 
this  thought  by  sufficient  words;  but  the  particular  thought 
was  to  take  away  from  her  one  of  the  incidents  of  absolute 
ownership;  in  other  words,  that  he  would  grant  a  fee  with 
power  of  testimentary  disposition,  but  would  withhold  the 
power  of  alienation."  And  this  endeavor  to  restrict  the  use  of 
the  property  was  held  inoperative.  So  here  the  testator  gave 
an  absolute  fee,  with  express  powers  to  consume  or  convey. 
He  did  not  devise  the  unconsumed  residue  himself,  but  de- 
sired his  wife  to  do  so.  He  put  his  request  in  strong  words, 
ordinarily  importing  command,  but  so  used  as  to  indicate  only 
an  intent,  not  to  reduce  the  estate  previously  given,  but  to  con- 
trol one  of  its  incidents.  Where  that  is  the  intent,  no  words, 
however  strong,  amount  to  more  than  a  request,  which  cannot 
be  enforced  by  law. 
Judgment  reversed.  

Dbvisi  —  What  Words  Pass  a  Fbk.  —  Where  there  is  an  absolute  de- 
rise  of  realty  or  bequest  of  persoaalty,  a  subsequent  clause  in  the  will  ex* 
pressing  a  wish,  desire,  or  direction  for  its  disposition  after  the  deHsee's  or 
legatee's  death  will  not  limit  the  devise  or  legacy  to  a  life  estate:  Bills  v. 
BiUa,  80  Iowa,  269;  20  Am.  St.  Rep.  418,  and  note;  see  McItUyre  r.  McItUyre, 
123  Fa.  St.  829;  10  Ami  St.  Rep.  529,  and  note. 
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Mastkr  and  Sbbvant  —  Neqlioenoe.  — The  test  of  liability  of  an  employw 
to  an  employee  for  injury  received  in  the  course  of  the  employment  ia 
negligence,  and  not  danger. 

Mastsb  and  Servant —  Dtrrr  to  Furnish  Safe  Machinert.  —  An  employer 
is  bound  to  furnish  machinery  and  appliances  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  conclusive  test  of  the  latter. 

Master  and  Servant  —  Machinert  in  Oeneral  Use  —  Employer's  Dis- 
OBITION.  — Where  there  are  several  appliances  in  general  use  for  the  per- 
formanoe  of  a  particular  kind  of  work,  the  choice  between  them  being  a 
matter  of  judgment  depending  on  surrounding  conditions,  an  employer 
has  the  absolute  discretion  to  select  according  to  his  own  judgment. 

NiOLiGENCB  Of  Infant  —  CAPAcrrr  and  Discretion.  —  The  measure  of  the 
responsibility  of  a  child  for  neg'igence  is  his  capacity  to  see  ami  appreciate 
danger,  and  in  the  absence  of  clear  evidence  of  a  lack  of  it,  he  will  )•• 
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held  to  ancb  measure  of  discretion  as  is  usual  in  those  of  his  age  and 
experience.  Such  measure  makes  no  sudden  leap  at  the  age  of  fourteen, 
but  varies  with  each  additional  year,  and  the  increase  of  responsibility 
is  graduaL 
NsoLiOENCE  OF  Intant  —  PRESUMPTION.  —  The  age  of  fourteen  years  is  simply 
the  convenient  point  at  which  the  law  changes  the  presumption  of  capa* 
oity  to  avoid  danger,  and  puts  upon  an  infant  the  burden  of  showing  his 
personal  want  of  intelligence,  prudence,  foresight,  or  strength  usual  in 
those  of  that  age,  to  excuse  his  negligence. 

Case  to  recover  for  personal  injury.  The  plaintiff,  Daniel 
Kehler,  between  fourteen  and  fifteen  years  of  age,  was  employed 
at  defendants'  colliery.  He  was  ordered  out  by  defendants  to 
assist  with  a  dump-car,  and  obeyed  under  objection.  The  car 
was  run  to  the  dump  by  hitching  a  mule  to  it  by  a  chain 
hooked  under  the  bottom  of  the  car.  This  work  was  usually 
performed  by  boys,  and  while  plaintiff  was  so  engaged,  and 
was  in  the  act  of  detaching  the  chain  from  the  car,  he  received 
flie  injury  complained  of.  The  evidence  showed  that  there 
were  different  methods  of  hitching  to  such  cars  in  use  at  dif- 
ferent collieries,  one  known  as  the  side-hitch,  which  hooked 
at  the  side  of  the  car,  while  another  was  known  as  the  center 
hitch,  to  hook  in  front  of  the  car,  both  of  which  were  less  dan- 
gerous than  the  method  employed  by  the  defendants.  Judg- 
ment for  plaintiff,  and  defendants  appealed. 

W.  IT.  M.  Oram,  S.  P.  Wolverton,  W.  B.  Faust,  and  C.  M.  Cle- 
ment, for  the  appellants. 

C.  R.  Savidge  and  Vona  Auten,  for  the  appellee. 

Mitchell,  J.  We  have  had  occasion  several  times  recently 
to  lay  down  the  rule  that  the  test  of  liability  of  an  employer 
to  an  employee  for  injury  received  in  the  course  of  the  employ- 
ment is  not  danger,  but  negligence.  The  employer  is  bound  to 
furnish  machinery  and  appliances  that  are  of  ordinary  char- 
acter and  reasonable  safety,  and  the  former  is  the  conclusive 
test  of  the  latter.  Whatever  is  according  to  the  general,  usual, 
and  ordinary  course  adopted  by  those  in  the  same  business 
is  reasonably  safe  within  the  meaning  of  the  law.  As  said  by 
our  brother  Green  in  Northern  Central  K'y  Co.  v.  Husson,  101 
Pa.  St.  1,  47  Am.  Rep.  690,  an  employer  is  not  liable  "because 
a  particular  accident  might  have  been  prevented  by  some  spe- 
cial device  or  precaution  not  in  common  use";  and  by  our 
brother  Williams  in  Iron  Ship-Building  Works  v.  Nuttall,  119 
Pa.  St.  149:  "  It  is  not  enough  that  some  persons  regard  it  as  a 
valuable  safeguard.     The  test  is  general  use."     Nor  can  tlie 
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jury  be  permitted  to  set  up  their  judgment  against  tbe  general 
customs  of  the  business:  Titus  v.  Bradford  etc.  R.  R,  Co.,  136 
Pa.  St.  618;  20  Am.  St.  Rep.  944.  In  the  present  case,  it  was 
in  undisputed  evidence  that  there  were  three  kinds  of  hitches 
to  the  dumper  in  common  use,  each  having  its  own  peculiar 
advantages,  adapted  to  different  conditions  of  the  dirt-bank. 
Much  evidence  was  given  as  to  whether  it  would  not  have  been 
practicable  and  better,  under  the  conditions  of  this  colliery,  to 
use  the  side-hitch,  or  the  box  center-hitch.  This  question, 
though  made  the  burden  of  the  contest,  was  entirely  irrelevant. 
It  was  exclusively  for  the  determination  of  the  defendants 
themselves.  Where,  as  in  the  present  case,  the  evidence  shows 
clearly  that  several  methods. are  in  general  use,  the  choice  being 
a  matter  of  judgment  depending  on  the  surrounding  condi- 
-tioiis,  the  owner  has  the  absolute  discretion  to  select  according 
to  his  own  judgment.  The  necessary  control  of  his  own  busi- 
ness demands  that  this  right  shall  be  strictly  maintained. 
Except  to  make  another  man's  will  for  him  after  his  death, 
there  is  nothing  which  a  jury  is  more  apt  to  think  it  can  do 
better  than  the  owner,  especially  under  the  stress  of  a  claim 
for  damages  by  one  who  has  been  injured,  than  to  say  how 
another  man's  business  ought  to  have  been  managed,  and 
nothing  in  which  juries  should  be  held  more  strictly  and 
unflinchingly  within  their  proper  province.  As  already  said, 
there  was  a  large  amount  of  evidence  as  to  the  superiority  of 
the  side  or  upper  hitch,  the  admission  and  discussion  of  which 
tended  naturally  to  lead  the  jury  to  suppose  that  they  might 
find  a  verdict  on  their  own  judgment  which  was  the  best;  and 
this  was  put  explicitly  before  them  by  the  charge  that  "the 
proper  question  for  you  to  ditermine  is  as  to  which  of  these 
hitches  was  the  proper  hitch  for  these  parties  to  make  use  of 
at  this  colliery."  This  was  giving  the  jury  an  entirely  erro- 
neous view  of  the  point  of  the  case,  and  of  their  province  in 
regard  to  it.  They  should  have  been  told  that  if  they  found 
from  the  evidence  that  the  lower  hitch  was  the  one  in  general 
use  upon  dirt-banks  with  an  up-grade,  there  was  no  negligence 
in  the  use  of  that  hitch  by  the  defendants.  The  ninth  assign- 
ment of  error  must  be  sustained. 

As  the  case  is  to  go  back  for  another  trial,  we  may  also  say 
that  the  measure  of  damages  quoted  in  the  eighth  assignment 
is  somewhat  vague,  and  the  expression,  "  You  would  not  be 
willing  to  lose  your  arm  for  the  world,  or  for  the  wealth  of  a 
Vanderbilt,"  though  followed  by  the  caution  that  that  would  be 
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no  test  of  value,  was  an  undesirable  form  of  putting  Ibe  matter 
to  the  jury,  and  tended  to  inflame  damages  in  a  class  of  cases 
where  juries  are  prone  enough  to  measure  verdicts  by  sympathy 
with  the  injured,  more  than  by  regard  for  the  strict  right  of 
the  parties. 

The  error  complained  of  in  the  second  and  fourth  assign- 
ments is,  in  brief,  the  charge  that  while  the  law  presumes  a 
boy  of  fourteen  to  be  capable  of  appreciating  danger,  and  there- 
fore responsible  for  his  own  negligence,  yet  he  is  not  to  be  held 
to  the  same  degree  of  prudence  as  a  man  of  mature  years.  It 
is  notable  that  in  the  legion  of  cases  upon  negligence  in  our 
books  this  particular  question  has  received  little  attention. 
But  the  principles  upon  which  it  must  be  settled  are  firmly 
established.  All  the  cases  agree  that  the  measure  of  a  child's 
responsibility  is  his  capacity  to  see  and  appreciate  danger;  and 
the  rule  is,  that  in  the  absence  of  clear  evidence  of  lack  of  it, 
he  will  be  held  to  such  measure  of  discretion  as  is  usual  in 
those  of  his  age  and  experience.  This  measure  varies,  of  course, 
with  each  additional  year,  and  the  increase  of  responsibility  is 
gradual.  It  makes  no  sudden  leap  at  the  age  of  fourteen.  That 
is  simply  the  convenient  point  at  which  the  law,  founded  upon 
experience,  changes  the  presumption  of  capacity,  and  puts  upon 
the  infant  the  burden  of  showing  his  personal  want  of  the  in- 
telligence, prudence,  foresight,  or  strength  usual  in  those  of 
such  age.  The  standard  remains  the  same,  to  wit,  the  aver- 
age capacity  of  others  in  his  condition.  That  this  is  the  rule 
as  to  children  under  fourteen  is  held  in  all  our  cases  from 
Eauch  V.  Lloyd,  31  Pa.  St.  358, 72  Am.  Dec.  747,  to  Sand  ford  v. 
Hestonville  etc.  R.  R.  Co.,  136  Pa.  St.  84.  That  it  also  applies 
to  infants  over  fourteen  follows  from  the  same  reasoning,  and 
is  expressly  ruled  in  Oakland  R'y  Co.  v.  Fielding,  48  Pa.  St.  320. 
In  that  case,  plaintiff's  son,  a  youth  between  sixteen  and 
seventeen,  while  running  with  a  fire-engine,  stepped  into  a  hole 
in  the  street,  fell,  and  was  run  over.  The  judge  charged  the 
jury,  upon  the  point  of  contributory  negligence,  that  they  must 
consider  "  the  age,  strength,  size,  and  activity  of  the  plaintiff 's 
son,  and  if  it  was  the  habit  of  boys  of  his  age  and  capacity  to 
run  with  engines  to  a  fire,  and  to  assist  in  drawing  them,  the 
jury  may  take  the  fact  into  consideration  in  determining 
whether  or  not  the  plaintifif's  son  was  guilty  of  negligence  or 
misconduct.  The  plaintifif's  son  was  bound  to  exercise,  the 
same  degree  of  caution,  prudence,  and  discretion  that  other 
boys  of  his  age  and  capacity  ordinarily  exercise.     If  he  did 
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this,  he  was  exercising  ordinary  care  and  prudence;  but  if 
not,  he  was  guilty  of  negligence."  This  was  affirmed  upon 
reasons  given  by  the  judge  below.  Nagle  v.  Allegheny  etc.  R.  R, 
Co.,  88  Pa.  St.  35,  32  Am.  Rep.  413,  much  relied  on  by  appel- 
lant, is  in  entire  harmony  with  the  foregoing.  In  that  case  a 
boy  of  fourteen  ran  across  a  railroad  track  without  looking, 
and  the  court  held  that  this  was  negligence  per  «e,  and  sus- 
tained a  nonsuit.  "  At  fourteen,"  says  Paxson,  J.,  "an  infant 
is  presumed  to  have  sufficient  capacity  and  understanding  to 
be  sensible  of  danger,  and  to  have  the  power  to  avoid  it;  and 
this  presumption  ought  to  stand  until  it  is  overthrown  by 
clear  proof  of  the  absence  of  such  discretion  and  intelligence 
as  is  usual  with  infants  of  fourteen  years  of  age." 

In  the  present  case,  there  was  evidence  that  the  unhitching 
of  a  dumper  of  this  kind  was  manifestly  dangerous;  and  on 
the  other  "hand,  that  it  was  entirely  safe  and  commonly  per- 
formed by  boys.  It  is  quite  clear  that  the  amount  of  danger 
depended  very  largely  on  the  length  and  weight  of  the  chain, 
the  condition  of  the  track,  and  the  speed  of  the  mule.  These 
factors  made  up  a  varying  standard  which  was  necessarily  for 
the  jury  to  determine,  and  the  judge  was  right  in  leaving  it  to 
them,  and  in  the  rule  of  law  which  he  gave  for  their  guidance. 

The  other  points  were  based  upon  the  assumption  that  the 
evidence  was  undisputed,  and  included  a  peremptory  direction 
in  defendants'  favor.  The  learned  judge  was  right  in  refusing 
them,  for  that  reason. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Mastbband  Servant — Test  of  Master's  Liabilittto  SERVAirr  —  Neo* 
LiQSNOE,  NOT  Danqbr.  —  When  a  master  directs  a  servant  to  do  some  daa- 
gerous  act  which  could  be  made  safe  by  special  care  oa  the  part  of  the  master, 
the  servant  may  assume  that  sach  care  will  be  taken,  and  the  master  will  b« 
liable  for  negligence  in  not  taking  such  care:  Harrison  v.  Detroit  etc  R.  R. 
Oo.,  79  Mich.  409;  19  Am.  St.  Rep.  180,  and  note;  Woodxoard  v.  Shumpp,  120 
Pa.  St.  458;  6  Am.  St.  Rep.  716.  To  entitle  a  servant  to  recover  for  injury 
be  must  prove  negligence  or  omission  of  duty  on  the  part  of  the  master.* 
Wormell  v.  Maine  etc.  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  321,  and  not* 
Lindall  v.  Bode,  72  Cal.  245. 

Mastkr  and  Servant — DaTT  o»  Master  to  Furnish  Maohinert  nr 
General  Use.  —  The  unbending  test  of  negligence  in  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business:  Titiu  r.  Bradford  etc 
R.  R.  Co.,  136  Pa.  St.  618;  20  Am.  St.  Rep.  944,  and  note.  A  master  ia 
Dound  to  furnish  ordinary  machinery,  reasonably  safe  for  the  work  to  b« 
done:  Augerstein  v.  Jones,  139  Pa.  St.  183;  23  Am.  St.  Rep.  174,  and  note; 
note  to  B<yui  r.  Syracuse  etc.  R.  R.  Co.,  67  Am.  Rep.  727;  axtendad  note  to 
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KfUey  V.  Silver  Spring  Co.,  34  Am.  Rep    521;  extended  note  to  BuzzeUr» 
Laconia  Mfg.  Co.,  77  Am.  Dec.  218. 

Mastkr  and  Servant  —  Master's  Liabiwitt  to  Infant  Employsb.  —  ▲ 
master  is  not  liable  for  risks  assumed  by  a  minor  servant  if  the  servant  has 
•ufficient  capacity  to  take  care  of  himself,  and  knows  and  can  properly  appre* 
eiate  the  risk:  Hinckley  v.  Horazdotosky,  133  IlL  359;  23  Am.  St.  Rep.  618, 
and  note;  Rhodes  v.  Oeorgia  R.  B.  etc  Co.,  8^  Qn.  320;  20  Am.  St.  Rep.  362, 
and  note,  with  cases  collected. 
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AasNCY  —  Aftirmanok  or  Agent's  Unauthorized  Aot  —  Nbqotiablb 
iMSTRUMENTa.  —  Where  an  agent  procures  the  signature  of  a  third  per* 
son  to  a  note  payable  to  his  principal,  upon  certain  conditions,  the 
principal,  by  accepting  and  affirming  the  note,  takes  it  subject  to  the 
conditions  upon  which  it  was  obtained  by  his  agent,  whether  or  not 
the  latter  had  authority  to  make  or  agree  to  such  conditions. 

Action  on  four  notes  signed  by  defendant,  who  alleged  that 
he  was  induced  to  sign  them  by  false  representations  made  to 
him  by  one  Landis,  agent  for  the  plaintiff  company.  Landis 
falsely  represented  that  he  was  not  indebted  to  said  company, 
that  the  notes  were  desired  by  it  as  collateral  security  for  cer- 
tain sewing-machines  to  be  furnished  by  it  to  Landis.  The 
machines  were  not  furnished,  and  the  notes  were  used  by  the 
company  to  secure  a  prior  indebtedness  of  Landis  for  machines 
previously  furnished  him  by  said  company.  Judgment  for 
defendant,  and  plaintiff  appealed. 

F.  M.  M.  Pennell,  John  M.  Gest,  W.  P.  Qesi,  John  Sparhawk, 
Jr.,  and  Atkinson,  for  the  appellant. 

Alfred  J.  Patterson,  J.  Howard  Neely^  and  Jeremiah  Xyofu, 
for  the  appellee. 

Green,  J.  The  learned  court  below  distinctly  charged  the 
jury  that  if  the  notes  in  suit  were  given  for  a  past  indebtedness 
of  Landis  to  the  plaintiflF,  their  verdict  should  be  in  favor  of 
the  plain tiflf;  but  if  they  found  that  they  were  given  for  ma- 
chines to  be  furnished  thereafter,  and  the  machines  were  not 
delivered,  the  verdict  should  be  for  the  defendant.  The  jury 
found  for  the  defendant,  and  thereby  determined  that  the  notes 
were  given  for^machines  to  be  furnished  in  the  future.  There 
was  abundant  testimony  in  support  of  the  defendant's  con- 
tention, and  we  must  therefore  regard  it  as  an  established  fact 
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that  the  notes  were  given  in  consideration  that  machines  should 
be  delivered  to  Landis  by  the  plaintiff  subsequently  to  the> 
execution  and  delivery  of  the  notes  in  question.  It  is  beyond 
all  question  that  Landis  obtained  the  signature  of  the  defend- 
ant to  the  notes,  and  that  he  delivered  the  notes  so  signed  to 
the  plaintiffs,  who  received  and  kept  them,  and  aflBrmed  their 
title  to  them  by  bringing  suit  upon  them  against  the  defend- 
ant. For  the  purpose  of  obtaining  the  notes,  Landis  most  cer- 
tainly acted  as  the  representative  of  the  plaintiffs,  and  they 
conclusively  accepted  the  fruits  of  his  act.  That  they  cannot 
do  this  without  being  subject  to  the  conditions  upon  which  he 
obtained  the  notes,  whether  he  had  authority  or  not  to  make 
or  agree  to  those  conditions,  is  too  well  settled  to  admit  of  any 
doubt. 

The  whole  doctrine  was  well  expressed  by  Sharswood,  J.,  in 
the  case  of  Mundorff  v.  Wickersham,  63  Pa.  St.  87,  3  Am.  Rep 
531 :  *^Tf  an  agent  obtains  possession  of  the  property  of  another  i 
by  making  a  stipulation  or  condition  which  he  was  not  author 
ized  to  make,  the  principal  must  either  return  the  property,  of 
if  he  receives  it,  it  must  be  subject  to  the  condition  upon  which 
it  was  parted  with  by  the  former  owner.  This  proposition  is 
founded  upon  a  principle  which  pervades  the  law  in  all  its 
branches:  Qui  sentit  commodum  sentire  debet  et  onus.  The 
books  are  full  of  striking  illustrations  of  it,  and  more  especially 
in  cases  growing  out  of  the  relation  of  principal  and  agent 
Thus  where  a  party  adopts  a  contract  which  was  entered  into 
without  his  authority,  he  must  adopt  it  altogether.  He  cannot 
ratify  that  part  which  is  beneficial  to  himself  and  reject  the 
remainder;  he  must  take  the  benefit  to  be  derived  from  the 
transaction  cum  onere." 

This  doctrine  is  so  reasonable  and  so  entirely  just  and  right 
in  every  aspect  in  which  it  maybe  considered,  and  it  has  been 
enforced  by  the  courts  with  such  frequency  and  in  such  a  great 
variety  of  circumstances,  that  its  legal  soundness  cannot  for  a 
moment  be  called  in  question. 

It  is  of  no  avail  to  raise  or  discuss  the  question  of  the  means 
of  proof  of  the  agent's  authority.  The  very  essence  of  the 
rule  is,  that  the  agent  had  no  authority  to  make  the  representa- 
tion, condition,  or  stipulation,  by  means  of  which  he  obtained 
the  property,  or  right  of  action  of  which  the  principal  seeks  to 
avail  himself.  It  is  not  because  he  had  specific  authority  to 
bind  his  principal  for  the  purpose  in  question  that  the  princi- 
pal is  bound,  but  notwithstanding  the  faci  that  he  had  no  such 
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authority.  It  is  the  enjoyment  of  the  fruits  of  the  agent's 
action  which  charges  the  principal  with  responsibility  for  his 
act.  It  is  useless,  therefore,  to  inquire  whether  there  is  the 
same  degree  of  technical  proof  of  the  authority  of  the  agent, 
in  the  matter  under  consideration,  as  is  required  in  ordinary 
cases  where  an  affirmative  liability  is  set  up  against  a  principal 
by  the  act  of  one  who  assumes  to  be  his  agent.  There  the 
question  is  as  to  the  power  of  the  assumed  agent  to  impose  a 
legal  liability  upon  another  person;  and  in  all  that  class  of 
cases,  it  is  entirely  proper  to  hold  that  the  mere  declarations 
of  the  agent  are  not  sufficient.  But  in  this  class  of  cases  the 
question  is  entirely  different.  Here  the  basis  of  liability  for 
the  act  or  declaration  of  the  agent  is  the  fact  that  the  princi- 
pal has  accepted  the  benefits  of  the  agent's  act  or  declaration. 
Where  that  basis  is  made  to  appear  by  testimony,  the  legal 
consequence  is  established.  Mr.  Justice  Sharswood,  in  the 
case  above  cited,  after  enumerating  many  instances  in  which 
the  doctrine  was  enforced,  sums  up  the  subject  thus:  "Many 
of  these  cases  are  put  upon  an  implied  authority,  but  the  more 
reasonable  ground,  as  it  seems  to  me,  is,  that  the  party  having 
enjoyed  a  benefit  must  take  it  cum  onere." 

We  are  of  opinion  that  the  learned  court  below  was  entirely 
right  in  the  treatment  of  this  case. 

Judgment  affirmed  in  each  of  these  cases. 


Agbnot— Ratwicatioh  by  Peinoipal  of  Aqbnt's  UiTAirrHORizBD  Act. 
—  Oae  adopting  and  receiving  the  benefits  of  the  representations  of  another 
mast  accept  their  burdens:  Eastman  v.  Provident  etc  A88\  65  N.  EL  176; 
23  Am.  St.  Rep.  29,  and  note;  note  to  St.  Louis  etc  S'y  Oo.  y.  BenruU,  22 
Am.  St  Bep.  190;  extended  note  to  Atlee  r.  Bartholomew,  6  Am.  St.  Rep. 
113;  extended  note  to  Persons  v.  McKiUben,  61  Am.  Dec.  88;  extended  not« 
to  McDowell  7.  Simpami,  27  Am.  Deo.  343,  discussing  the  ratification  of  an 
nnanthorized  execution  of  a  written  instrument.  A  principal  cannot  be 
allowed  to  accept  the  benefit  of  an  agent's  acts  and  deny  the  authority  of  th« 
agent  to  make  the  representations  which  secured  him  the  benefits:  AJbitz  r. 
Minneapolis  etc  S'p  Oo.,  40  Minn.  476;  Union  MuL  tte.  Iwi.  Oo.  ^.  Ktrdu^, 
133  111.368. 
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Out  —  What  Constitute8.  —  The  owner  of  personal  property,  in  order  t» 
make  a  voluntary  disposition  of  it,  may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  directly  to  the  donee,  or  he  may  impress  upon  it  a  tmst^ 
for  the  benefit  of  the  donee;  but  whether  a  gift  or  a  tmst  is  intended,  if 
the  transaction  still  remains  imperfect  and  executory,  equity  will  not  aid 
in  its  enforcement. 

ExscDTORY  Tbust  IS  OxB  in  which  the  limitations  are  imperfectly  declared, 
and  the  donor's  intention  is  expressed  in  such  general  terms  that  some- 
thing not  fully  declared  is  required  to  be  done  in  order  to  complete  and 
perfect  the  trust  and  to  give  it  effect. 

Executed  Tbust  la  0ns  in  which  the  limitations  are  fully  and  perfectly 
declared. 

GiTTS  —  Imperfect  Gift  will  Create  Trust.  —  What  is  clearly  intended 
as  a  gift,  but  is  imperfect  as  such,  will  not  be  given  effect  by  construing 
it  as  a  declaration  of  trust.  Equity  will  not  perfect  an  imperfect  gift, 
nor  impute  a  trust  where  none  was  in  contemplation. 

Gift  —  What  Constitutes.  —  Nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  relinquish  the  right  of 
dominion  on  one  hand  and  to  create  it  on  the  other.  If  such  intention 
exists,  a  want  of  consideration  is  immaterial;  but  if  it  does  not  exist,  the 
transaction  is  not  a  gift,  but  merely  a  contract. 

Trusts  and  Trustees.  —  When  a  trust  is  intended,  it  will  be  equally  effec- 
tual whether  the  donor  transfers  the  title  to  a  trustee,  or  declares  that  he 
himself  holds  the  property  for  the  purposes  of  the  trust. 

Trusts  —  How  Created.  —  No  certain  form  of  words  is  required  in  the  crea« 
tion  of  a  trust,  but  the  intention  must  be  complete  and  plainly  manifest, 
and  not  derived  from  loose  and  equivocal  expressions  of  the  parties,  made 
at  different  times  and  upon  different  occasions.  Any  words  which  indicate 
with  sufficient  certainty  a  purpose  to  create  a  trust  will  be  effective  in 
BO  doing,  without  the  use  of  the  words  "trust"  or  '•trustees." 

Trust  —  Facts  Which  CoNSTiTxrrB.  —  The  facts  that  a  person  purchase* 
bonds,  payable  to  bearer,  and  places  them  in  an  envelope  containing  the 
indorsement  over  his  initials  that  they  are  held  "  for  Tom  Smith  Kelly," 
while  the  entries  in  the  purchaser's  account  and  memorandum-booka 
over  his  signature  show  that  the  bonds  were  "bought  for,"  "are  the 
property  of,"  and  "belong  to,"  his  "nephew  and  godson  Thomas  Smith 
Kelly,"  and  that  the  interest  on  such  bonds  was  placed  to  the  credit  of 
the  latter,  together  with  a  declaration  made  by  the  purchaser  to  the 
father  of  said  Kelly,  that  "he  had  laid  by  or  appropriated  some  bonds 
for  Tom,"  and  the  fact  that  the  written  declarations  of  such  purchaser 
were  carefully  preserved  by  him  until  his  death,  are  sufficient  to  estab- 
lish his  intention  to  hold  the  bonds  as  trustee  for  hia  nephew,  and  to  vest 
the  latter  with  the  beneficial  ownership  of  them  as  against  the  decedent*! 
residuary  legatees. 

John  0.  Johnson  and  Frank  P.  Prichard,  for  the  appellant. 

£.  Hun  Hanson  and  Alfred  J.  Wilkinson^  for  the  appellee. 
▲m.  8t.  E«p.,  Vol.  XXVIL — 41 
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Clark,  J.  The  appellant  is  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities,  trustee  under 
the  will  of  Thomas  Smith,  deceased;  the  appellee,  Henry  8. 
Parmalee,  guardian  of  Thomas  Smith  Kelly,  a  minor.  The 
proceeding  was  the  adjudication  of  an  account,  filed  by  the 
trustee  under  the  will  of  Thomas  Smith,  of  the  principal  and 
income  of  thirteen  thousand  dollars  of  Pensacola  and  Atlantic 
Railroad  Company's  coupon  bonds,  which  the  said  trustees 
claimed  were  part  of  the  estate  of  decedent,  and  passed  to 
them  under  his  will.  The  guardian  of  Thomas  Smith  Kelly, 
a  minor,  appeared  before  the  auditing  judge  and  claimed  that 
the  bonds  had  been  held  by  the  testator  in  trust  for  said  minor, 
and  should  be  awarded  to  the  latter's  guardian.  The  audit" 
ing  judge  and  the  judges  of  the  orphans'  court  sustained  the 
guardian's  claim,  and  awarded  him  the  fund. 

The  owner  of  personal  property,  in  order  to  make  a  volun- 
tary disposition  of  it,  may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  direct  to  the  donee,  or  he  may  impress  upon 
it  a  trust  for  the  benefit  of  the  donee.  It  is  well  settled,  how- 
ever, that  whether  a  gift  or  a  trust  is  intended,  if  the  trans* 
action  still  remains  imperfect  and  executory,  equity  will  not 
aid  in  its  enforcement.  The  expression  of  a  mere  intention  to 
create  a  trust,  therefore,  without  more,  is  insuflScient;  like  a 
promise  to  give,  it  will  not  be  enforced  in  equity;  Dipple  v. 
Codes,  11  Hare,  183;  Helfenstein's  Estate,  77  Pa.  St.  328;  18 
Am.  Rep.  449.  Almost  all  trusts  are  in  a  certain  sense  execu- 
tory. Ordinarily,  a  trust  cannot  be  executed  except  by  con- 
veyance; there  is,  in  most  cases,  something  to  be  done.  But  this 
is  not  the  sense  in  which  a  trust  is  said  to  be  executory.  An 
executory  trust,  properly  so  called,  is  one  in  which  the  limita- 
tions are  imperfectly  declared,  and  the  donor's  intention  is 
expressed  in  such  general  terms  that  something  not  fuly  de- 
clared is  required  to  be  done,  in  order  to  complete  and  perfect 
the  trust,  and  to  give  it  effect.  When  the  limitations  of  a 
trust  are  fully  and  perfectly  declared,  the  trust  is  regarded  as 
an  executed  trust:  Egerton  v.  BrownloWy  4  H.  L.  Cas.  210; 
Cushing  v.  Blake,  30  N.  J.  Eq.  689;  Pomeroy's  Eq.  Jur.,  aeo. 
1001. 

Nor  in  such  case,  if  it  appear  that  the  intention  of  the  donor 
was  to  adopt  either  one  of  these  methods  of  disposition,  will  a 
court  resort  to  the  other  for  the  purpose  of  carrying  it  into 
effect.  What  is  clearly  intended  as  a  voluntary  assignment 
or  a  gift,  but  is  imperfeot  as  such,  cannot  be  treated  as  a 
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delaration  of  trust.  If  this  were  not  so,  an  expression  of  pres- 
ent gift  would  in  all  cases  amount  to  a  declaration  of  trust, 
and  any  imperfect  gift  might  be  made  eflfectual  simply  by 
converting  it  into  a  trust.  There  is  no  principle  of  equity 
which  will  perfect  an  imperfect  gift,  and  a  court  of  equity  will 
not  impute  a  trust  where  a  trust  was  not  in  contemplation: 
Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264-274;  Flanders  v.  Blandy, 
45  Ohio  St.  108.  Upon  the  same  ground,  it  has  been  held 
that  a  paper  of  a  testamentary  character,  but  invalid  for  want 
of  proper  execution,  cannot  be  enlarged  or  converted  into  a 
declaration  of  trust:  Warriner  v.  Rogers,  L.  R.  16  Eq.  340.  In 
Richards  v.  Delbridge,  L.  R.  18  Eq.  11-13,  it  was  held,  over- 
ruling Morgan  v.  Malleson,  L.  R.  10  Eq.  475,  and  Richardson  v. 
Richardson,  L.  R.  3  Eq.  686,  that  to  create  a  trust  there  must 
be  the  expression  of  an  intention  not  to  create  a  present  gift, 
but  to  become  a  trustee.  See  also  Milroy  v.  Lord,  4  De  Gex, 
F.  &  J.  264-274;  Brett's  Lead.  Gas.  58;  Long's  Appeal,  86  Pa, 
St.  196.  Although  the  cases  may  not  be  altogether  consistent, 
the  rule  is  now,  we  think,  well  settled  in  accordance  with  the 
doctrine  declared  in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11-13, 
that  if  the  transaction  is  intended  to  be  eflfected  by  gift,  the 
court  will  not  give  it  efifect  by  construing  it  as  a  trust.  It  is 
well  settled  that  nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  relinquish  the 
right  of  dominion  on  one  hand  and  to  create  it  on  the  other. 
If  the  donor  has  perfected  his  gift  as  he  intended,  and  has 
placed  the  subject  beyond  his  power  or  dominion,  the  want  of 
consideration  is  immaterial;  the  donee's  right  will  be  enforced. 
A  gift  can  only  be  efifectual  after  the  intention  to  make  it  has 
been  accompanied  by  delivery  of  possession  or  some  equiva- 
lent act;  if  it  is  not,  the  transaction  .is  not  a  gift,  but  a  contract 
merely. 

If  a  trust  is  intended,  it  will  be  equally  efifectual  whether 
the  donor  transfer  the  title  to  the  trustee,  or  declare  that  he 
himself  holds  the  property  for  the  purposes  of  the  trust  "  It 
is  well  settled  that  the  owner  of  personal  property  may  im- 
press upon  it  a  valid  present  trust,  either  by  a  declaration 
that  he  holds  the  property  in  trust,  or  by  a  transfer  of  the 
legal  title  to  a  third  party  upon  certain  specified  trusts.  In 
other  words,  he  may  constitute  either  himself  or  another  per- 
son trustee.  If  he  makes  himself  trustee,  no  transfer  of  the 
subject-matter  of  the  trust  is  necessary;  but  if  he  selects  » 
third  party,  the  subject  of  the  trust  must  be  transferred  to  him 
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in  such  mode  as  will  be  eiSectual  to  pass  the  legal  title": 
Bispham's  Equity,  78;  Perry  on  Trusts,  sees.  96-98;  Hill  on 
Trustees,  117  et  seq.;  Dickerson'a  Appeal,  115  Pa.  St.  210;  2 
Am.  St.  Rep.  547.  In  Richards  v.  Delbridge,  L.  R.  18  Eq.  11-13, 
Sir  George  Jessel  said:  "  A  man  may  transfer  his  property 
without  valuable  consideration  in  one  of  two  ways:  he  may 
either  do  such  acts  as  amount  in  law  to  a  conveyance  or  as- 
signment of  the  property,  and  thus  completely  divest  himself 
of  the  legal  ownership,  in  which  case,  the  person  who  by  those 
acts  acquires  the  property  takes  it  beneficially  or  on  trust,  as 
the  case  may  be;  or  the  legal  owner  of  the  property  may,  by 
one  or  other  of  the  modes  recognized  as  amounting  to  a  valid 
declaration  of  trust,  constitute  himself  a  trustee,  and  without 
an  actual  transfer  of  the  title,  may  so  deal  with  the  property 
as  to  deprive  himself  of  its  beneficial  ownership,  and  declare 
that  he  will  hold  it  from  that  time  forward  in  trust  for  the 
other  person."  Heartley  v.  Nicholson,  L.  R.  19  Eq.  233,  is  to 
the  same  eflfect.  If  the  donor  makes  a  third  party  a  trustee, 
he  must  transfer  to  him  the  subject  of  the  trust  in  such  mode 
as  will  be  eflfectual  to  pass  the  title.  The  transaction,  as  in 
the  case  of  a  gift,  to  be  effectual,  must  be  accompanied  by  de- 
livery of  the  subject  of  the  trust,  or  by  some  act  so  strongly 
indicative  of  the  donor's  intention  as  to  be  tantamount  to  such 
a  delivery;  but  where  the  donor  makes  himself  the  trustee,  no 
transfer  of  the  subject-matter  is  necessary.  Ex  parte  Pye,  18 
Ves.  140;  Donaldson  v.  Donaldson,  Kay,  711,  and  Crawford's 
Appeal,  61  Pa.  St.  52,  100  Am.  Dec.  609,  are  illustrations  of 
trusts  in  this  form.  In  such  cases,  no  assignment  of  the  legal 
title  is  required,  for  the  nature  and  effect  of  the  transaction  is, 
that  the  legal  title  remains  in  the  donor  for  the  benefit  of  the 
donee.  It  is  conceded  that  as  the  bonds  of  the  Pensacola  and 
Atlantic  Railroad  Company,  the  bonds  in  question,  were  not 
delivered  to  Thomas  Smith  Kelly  by  Thomas  Smith,  the  trans- 
action cannot  be  sustained  as  a  gift.  It  is  clear  that  a  gift 
was  not  in  contemplation,  and  the  only  question  for  our  de- 
termination is,  whether  or  not  a  complete  and  valid  trust  was 
created,  for  a  trust  would  seem  to  have  been  contemplated. 

There  is  no  certain  form  required  in  the  creation  of  a  trust. 
In  the  case  of  personal  property  or  choses  in  action,  trusts  may 
be  proved  by  parol.  If  the  declaration  be  in  writing,  it  is  not 
essential,  as  a  general  rule,  that  it  should  be  in  any  particular 
form.  It  may  be  couched  in  any  language  which  is  suffi- 
ciently expressive  of  the  intention  to  create  a  trust.     "  Three 


Oct.  ]891.]  Estate  of  Smith.  645 

things,  it  has  been  said,  must  concur  to  raise  a  trust;  suffi- 
cient words  to  create  it,  a  definite  subject,  and  a  certain  or 
ascertained  object;  and  to  these  requisites  may  be  added  an- 
other, viz.,  that  the  terms  of  the  trust  should  be  suflBciently 
declared":  Bispham's  Equity, 65, citing  CruwyB  y.  Colman,  9 
Ves.  323;  Kriight  v.  Boughton,  11  Clark  &  F.  513.  The  inten- 
tion must  be  a  complete  one,  and  tliis  requisite  is  especially 
applicable  to  trusts  created  by  voluntary  dispositions.  "  A 
mere  inchoate  and  executory  design  is  not  enough,  and  unless 
there  is  some  distinct  equity,  as  fraud,  for  example,  it  cannot 
be  enforced":  Bispham's  Equity,  65.  The  intention  must  be 
plainly  manifest,  and  not  derived  from  loose  and  equivocal 
expressions  of  parties,  made  at  different  times  and  upon  dif- 
ferent occasions;  but  any  words  which  indicate  with  sufficient 
certainty  a  purpose  to  create  a  trust  will  be  effective  in  so  do- 
ing. It  is  not  necessary  that  the  terms  "  trust "  and  "  trustee  " 
should  be  used.  The  donor  need  not  say  in  so  many  words, 
"  I  declare  myself  a  trustee,"  but  he  must  do  something  which 
is  equivalent  to  it,  and  use  expressions  which  have  that  mean- 
ing; for  however  anxious  the  court  may  be  to  carry  out  a 
man's  intention,  it  is  not  at  liberty  to  construe  words  other- 
wise than  according  to  their  proper  meaning:  Richards  v.  Del- 
bridge,  L.  R.  18  Eq.  11-13.  In  Heartley  v.  Nicholson,  L.  R.  19 
Eq.  233,  Vice-Chancellor  Bacon  says:  "  It  is  not  necessary 
that  the  declaration  of  a  trust  should  be  in  terms  explicit,  but 
what  I  take  the  law  to  require  is,  that  the  donor  should  have 
evinced  by  his  acts,  which  admit  of  no  other  interpretation, 
that  he  himself  had  ceased  to  be,  and  that  some  other  person 
had  become,  the  beneficial  owner  of  the  subject  of  the  gift  or 
transfer,  and  that  such  legal  right  of  it,  if  any,  as  he  retained 
was  held  in  trust  for  the  donee."  "The  one  thing  necessary," 
says  the  same  learned  judge  in  Warriner  v.  Rogers,  L.  R.  16 
Eq.  340,  "  to  give  validity  to  a  declaration  of  trust,  the  indis- 
pensable thing,  I  take  to  be  that  the  donor  or  grantor,  or  what- 
ever he  may  be  called,  should  have  absolutely  parted  with  that 
interest  which  had  been  his  up  to  the  time  of  the  declaration, 
—  should  have  effectually  changed  his  right  in  that  respect, 
ami  put  the  property  out  of  his  power,  at  least  in  the  way  of 
interest."  The  acts  or  words  relied  upon  must  be  unequivocal, 
plainly  implying  that  the  person  holds  the  property  as  trustee: 
Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446.  Therefore, 
in  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634,  where  the 


646  Estate  of  Smith.  [Penn. 

donor  signed  a  paper  certifying  simply  that  certain  bonds  be- 
longed to  his  sons,  but  did  not  declare  in  any  words  of  plain 
import  that  he  held  them  in  trust  for  them,  the  declaration 
was  held  to  be  insufficient.  In  Helfenstein's  Estate,  77  Pa.  328, 
18  Am.  Rep.  449,  Mr.  Justice  Sharswood  says:  "There  is  no 
prescribed  form  for  the  declaration  of  a  trust.  Whatever 
evinces  the  intention  of  the  party  that  the  property  of  which 
he  is  the  legal  owner  shall  beneficially  be  another's  is  suffi- 
cient." 

In  the  case  at  bar,  the  subject  of  the  alleged  trust  is  certain; 
the  cestui  que  trust  is  particularly  designated  by  name  and 
identified,  whilst  the  terms  are  specific  and  sufficiently  shown. 
The  contention  is,  however,  that  a  trust  upon  these  terms  was 
not  sufficiently  declared;  that  the  whole  matter  rested  in  the 
undeclared  and  unexecuted  intention  of  the  donor,  and  was, 
therefore,  wholly  without  eff'ect. 

Thomas  Smith,  although  a  married  man,  had  no  children. 
He  was  the  owner  of  a  large  estate,  the  personalty  alone  ag- 
gregating about  one  million  dollars.  Thomas  Smith  Kelly 
was  his  nephew,  his  godson,  and  namesake;  and  although  his 
father  and  mother  were  both  living,  he  lived  with  and  was 
maintained  and  educated  by  his  uncle  from  the  age  of  three 
years  until  the  time  of  the  decedent's  death  on  the  20th  of 
May,  1883,  when  he  .vas  about  thirteen  years  of  age.  His 
uncle  admittedly  stood  in  loco  parentis,  which  would  seem  to 
furnish  a  sufficient  motive  for  making  this  disposition  of  the 
bonds,  and  would  have  like  eSect  generally  to  that  which 
attends  the  relation  of  parent  and  child:  Ex  parte  Pye,  18  Ves. 
146.  The  bonds  were  purchased  on  the  28th  of  January,  1882, 
and  the  death  of  the  decedent  occurred  on  the  20th  of  May, 
1883.  A  year  or  more  before  his  decease,  which  was  presum- 
ably near  the  time  when  the  bonds  were  purchased,  Thomas 
Smith,  in  a  conversation  with  John  H.  Kelly,  the  father  of 
Thomas  Smith  Kelly,  stated  "he  had  laid  by  or  appropriated 
some  bonds  for  Tom."  After  his  death,  when  his  box  in  the 
trust  company's  vaults  was  opened,  the  bonds  in  question  were 
found  amongst  his  assets.  The  envelope  in  which  they  were 
contained  was  indorsed:  "13  bonds,  $1,000  each,  held  for  Tom 
Smith  Kelly.  [Signed]  T.  S.  Pensacola  &  Atlantic  R.  R. 
mortgage  bonds."  The  envelope  contained  bonds  of  that 
description  and  amount.  In  the  decedent's  account-book  was 
an  entry  in  his  own  handwriting,  as  follows: — 
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Account  Thomas  Smith  Kelly. 
Pensacola  and  Atlantic  Railroad  Company  Mortgage  Bonds. 

1882. 

Jan.  28.     To  cash  paid  E.  W.  Clark  and  Kim-         ^ 
ball  for  $16,000  bonds  at  95,  and  interest  from 
August  1,  1881 $15,189  ^ 

Less  Nos.  1223,  1224,  1225,  $3,000,  sold  William 

Simpson,  Jr.,  same  day  at  same  price,  $3,000    $2,860  00 


Balance  $13,000,  cost     .        .        .        .        .  $12,339  33 
$13,000  of  these  bonds  I  bought  for,  and  are  the  property  of, 
my  nephew  and  godson,  Thomas  Smith  Kelly,  and  belong  to 
him.  Thomas  Smith. 

Philadelphia,  January  28,  1882. 

Cr. 

1881. 

August  1.  Due  and  payable  August  1,  1921,  coupons  due 
August  1st  and  February  1st,  six  per  cent  per  annum  on 
New  York.  Principal  and  interest  guaranteed  by  the  Louis- 
ville Railroad  Company.  Bonds,  $16,000,  $1,000  each,  Nos. 
1223-1238,  both  inclusive. 
1882 

Aug.  10.     Thomas  Smith  Kelly,  interest  collected 

for  him      . $390  00 

1883. 

Feb.   1.     Cash  coupons  paid   M.  E.   Smith   for 
Tom  S.  K $390  00 

It  also  appears  that  the  decedent  kept  a  pocket  memorandum- 
book,  in  which  he  jotted  down  his  monetary  transactions  as 
they  took  place,  and  in  January  of  each  year  made  a  summary 
of  his  investments.  In  the  latest  statement  of  this  character 
in  the  book,  dated  shortly  before  his  death,  the  sum  total  was 
$1,000,000,  and  included  in  the  items  making  up  that  total 
was,  "$13,000  Pensacola  and  Atlantic  bonds."  Under  the  head 
of  income  for  1883,  in  the  same  book,  was  noted  $390  interest 
on  these  securities.  Opposite  to  the  entry  of  the  bonds  was 
the  word  "Tom,"  in  testator's  handwriting.  The  entry  had  a 
red  line  drawn  through  it,  which  line  was  afterwards  scratched 
out  by  the  testator,  and  the  entry  was  written  in  again  by 
him.     It  was  explained  that  a  nephew  had  drawn  the  line 
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through  at  testator's  request,  because  the  testator  had  intended 
to  enter  the  item  elsewhere. 

Was  not  all  this,  taken  together,  a  sufficient  and  clear  decla- 
ration of  trust  in  favor  of  the  nephew?  The  decedent,  as  we 
have  seen,  in  his  lifetime,  in  his  own  handwriting,  and  over 
his  own  initials  and  signature,  declared  that  these  bonds,  thus 
set  apart  and  "appropriated  or  laid  by"  for  his  nephew,  not 
only  were  the  "property  of  his  nephew,"  and  "belonged  to 
liira,"  but  they  were  "bought  for"  and  "held  for  him."  In 
the  absence  of  the  precise  terms  "in  trust,"  it  is  diflficult  to 
suggest  words  more  expressive  of  a  trust  than  the  words  thus 
employed.  Their  meaning  is  so  obvious  and  certain  that  there 
can  be  no  doubt  of  the  decedent's  intention. 

But  it  is  said  that  this  intention  was  not  properly  declared; 
that  the  words  were  written  upon  the  envelope  and  in  the  pri- 
vate account-book  of  the  decedent,  and  it  is  not  shown  that 
these  entries  and  indorsements  were  witnessed  by  or  were  ever 
exhibited  to  any  one;  that  they  were  mere  private  memoranda 
which  were  wholly  within  the  power  of  the  donor,  and  which 
in  his  lifetime  he  might  have  revoked,  canceled,  or  destroyed. 
The  argument  of  appellant's  counsel  is,  that  a  "  declaration  " 
of  trust  involves  the  idea  that  the  donor  must  declare  his  as- 
sumption of  the  trust;  in  other  words,  that  he  must  say  some- 
thing, or  write  something,  or  exhibit  something  to  some  other 
person,  or  to  the  world  at  large.  "If  he  stands  alone,"  say 
the  learned  counsel,  "  in  a  room,  and  repeats  his  intention  to 
himself,  that  is  not  a  declaration.  If  he  writes  a  memorandum, 
not  intended  to  be  shown  to  any  one  during  his  lifetime,  that 
is  not  a  declaration.  It  may  be  a  testamentary  disposition,  if 
he  looks  forward  to  its  discovery  and  inspection  after  death; 
but  it  cannot  be  a  declaration  of  trust,  if  he  does  not  intend  to 
communicate  it  in  his  lifetime.  As  in  gifts  there  must  be  a 
delivery,  so  in  declarations  of  trust  there  must  be  something 
equivalent  to  a  delivery,  to  wit,  a  declaration  made  to  some 
other  person  or  to  the  world  at  large,  which  constitutes  the 
donor  at  once  a  trustee,  and  conveys  to  the  cestui  que  trust  an 
immediate  equitable  interest. 

It  is  admitted  that  the  declaration  need  not  be  made  to  the 
cestui  que  trust;  that  if  made  to  other  persons,  under  circum- 
Btances  indicating  the  intention  of  the  donor  to  make  a  declar- 
ation, it  is  sufficient.  It  is  conceded,  also,  that  but  little 
publicity  is  required,  and  that  the  donor  may  retain  the  paper 
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in  his  possession;  but  it  is  contended  that  the  declaration  must 
of  necessity  be  made  to  some  one  besides  himself. 

It  may  be  conceded  that  if  a  man,  being  alone,  merely  re- 
peat his  purpose  to  himself,  that  would  not  be  a  declaration, 
for  it  is  obvious  that  as  his  utterance  was  not  intended  for 
other  ears  than  his  own,  it  was  merely  the  expression  of  an  in- 
tention. It  may  also  be  conceded,  that  if,  under  such  circum- 
stances, he  were  to  have  written  his  purpose  formally  upon 
paper,  and  added  his  signature  and  seal,  he  might  the  next 
moment  have  destroyed  it.  The  trust,  in  such  case,  would 
take  effect  whenever  it  appeared  that  the  instrument  was  exe- 
cuted as  the  deliberate  expression  of  his  purpose,  and  this 
may  be  shown  by  his  acts  or  declarations  respecting  it,  or  by 
circumstances  tending  to  establish  the  fact. 

The  purpose  of  Thomas  Smith,  with  reference  to  these 
bonds,  was  not  only  written  and  authenticated  by  his  initials 
or  signature,  but  the  writing  was  carefully  preserved  until  the 
time  of  decedent's  death.  The  envelope  containing  the  bonds 
in  question  had  an  informal  declaration  indorsed  thereon  that 
the  bonds  were  held  for  Tom  Smith  Kelly;  the  account-book 
showed,  not  only  that  they  were  bought  for  his  nephew,  but 
that  they  belonged  to  him,  —  they  were  his  property.  For 
whose  inspection  were  those  written  declarations  intended  ? 
Certainly  not  for  the  inspection  of  the  donor,  but  for  those  who 
might  have  occasion  at  any  time  in  the  future  to  investigate 
his  affairs.  The  donor  was  advanced  in  years,  and  was  sub- 
ject to  the  ordinary  ills,  accidents,  and  misfortunes  of  life,  both 
physically  and  mentally.  He  was  liable,  although  living,  to 
be  incapacitated  for  all  business  affairs,  or  he  might  be  re- 
moved by  death.  In  any  event,  his  purpose  would  seem  to 
have  been  to  leave  a  memorandum  for  the  eyes  of  others,  exhib- 
iting his  intention  and  purpose  with  respect  to  these  bonds.  It 
is  unnecessary  for  us  to  consider  whether  or  not  the  donor  might 
have  revoked  the  declaration.  He  did  not  revoke  it;  he  put 
it  away  with  the  bonds  themselves,  and  carefully  preserved  it. 
He  collected  the  interest  semi-annually,  and  in  recognition  of 
the  existing  trust,  placed  the  several  amounts  to  the  credit  of 
the  donee.  It  is  not  essential  to  the  validity  of  a  trust  of  per- 
sonal property  that  it  should  be  irrevocable;  indeed,  a  right  of 
revocation  may  be  expressly  reserved:  Dickerson's  Appeal^  115 
Pa.  St.  198;  2  Am.  St.  Rep.  547;  Lines  v.  Lines,  142  Pa.  St. 
149;  24  Am.  St.  Rep.  487.  The  question  in  such  case  is  not 
to  much  whether  in  the  lifetiti»'»  of  the  decedent  the  declara- 
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tion  was  actually  exhibited  to  the  inspection  of  others,  as 
whether,  under  all  the  circumstances  of  the  case,  it  would  ap- 
pear to  have  been  written  and  preserved  for  the  inspection  of 
others.  If  the  declaration  had  been  a  formal  one,  under  the 
hand  and  seal  of  the  declarant,  upon  proof  of  its  execution  we 
think  its  effectuality  would  not  have  been  questioned,  even 
though  it  never  had  been  exhibited  to  the  cestui  que  trust  or  to 
any  other  person;  and  we  cannot  see  that  the  informal  nature 
of  the  writing  could  alter  its  eflfect,  if  the  donor's  intention  is 
otherwise  clearly  established. 

There  was  no  provision  for  the  assignment  of  the  bonds  of  tha 
Pensacola  and  Atlantic  Railroad  Company  on  the  books  of  the 
company.  They  were  simply  ordinary  coupon  bonds,  trans- 
ferable by  delivery.  A  formal  assignment  was  unnecessary  to 
transfer  the  title.  The  rights  of  creditors  do  not  intervene. 
The  appellants  stand  in  the  shoes  of  the  testator,  and  their 
rights  do  not  rise  superior  to  his.  Whilst  a  gift,  in  its  proper 
legal  acceptation,  was  not  contemplated  by  Thomas  Smith,  it 
is  plain  that  his  purpose  was  to  vest  the  equitable  ownership 
of  these  bonds  in  his  nephew,  and  to  apply  the  interest  for  his 
benefit.  In  the  language  of  the  president  judge  of  the  or- 
phans' court,  his  "declarations  and  subsequent  acts,  evidenced 
by  his  admissions  and  solemn  entries  in  his  books,  and  the  in- 
dorsement upon  the  envelope  containing  the  bonds,  furnish 
incontrovertible  proofs  of  his  intention  to  hold  them  as  a 
trustee." 

In  Crawford's  Appeal,  61  Pa.  St.  52, 100  Am.  Dec.  609,  Craw- 
ford, who  was  indebted  to  his  wife  about  six  hundred  dollars, 
said  to  her:  "I  have  added  three  thousand  dollars  to  your 
little  money  ";  and  it  appears  that  on  the  9th  of  May,  1864, 
the  book-keeper,  by  his  direction,  made  an  entry  of  three  thou- 
sand dollars  additional  to  her  credit  on  the  books.  The  book- 
keeper was  directed  to  enter  the  credit  simply  "  for  cash 
received."  It  does  not  appear  that  any  declaration  of  trust 
was  communicated  to  him  by  Crawford,  or,  in  fact,  that  a 
trust  was  expressly  declared  to  any  other  person.  Mrs.  Craw- 
ford at  no  time  afterwards  received  any  portion  of  the  prin- 
cipal or  interest  of  the  money  standing  to  her  credit,  but 
interest  was  from  year  to  year  credited  upon  it.  After  the 
husband's  death,  on  the  distribution  of  his  estate,  the  widow 
claimed  this  three  thousand  dollars  with  the  accrued  interest. 
It  was  held  by  this  court  that  her  claim  could  not  be  sup- 
ported as  a  gift,  but  it  was  sustained  upon  the  footing  of  a 
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trust.  We  are  of  opinion,  upon  similar  grounds,  that  the  rail- 
road bonds  were,  in  this  instance,  intended,  not  as  a  present  gift, 
for  the  testator  retained  the  possession  of  them,  and  exhibited 
no  intention  whatever  of  parting  with  them;  on  the  contrary, 
he  expressly  declared  in  writing  that  he  "held"  them  for 
Thomas  Smith  Kelly,  for  whom  he  had  bought  and  paid  for 
them,  and  that  the  bonds  were  his  property.  Completeness 
of  the  trust  is  to  be  judged  of  not  only  by  what  the  testator 
said  and  what  was  written,  but  by  what  the  testator  did.  He 
did  not  read  the  declaration  to  others,  but  he  put  it  away  with 
the  bonds  in  his  box  in  the  trust  company's  vaults,  and  care- 
fully preserved  it,  and  he  received  and  properly  applied  the 
interest,  circumstances  which  give  rise  to  the  reasonable  im- 
plication that  the  writing  was  intended  for  the  eyes  of  others, 
and  not  merely  for  his  own. 

We  are  of  opinion  that  the  trust  is  fully  established,  and  the 
decree  of  the  orphans'  court  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 


Guts  — EQurrr  to  EiiroRCB  Imfbrfbot  Gift. — A  eonrt  of  equity  will 
not  compel  a  doaor's  peraoaal  repreaaatatives  to  complete  aa  imperfect  gift 
by  the  doin;;;  of  an  act  which  the  donor,  if  living,  might  have  refused  to  do: 
Appeal  qf  Wahh,  122  Pa.  St.  177;  9  Am.  St.  Rep.  83,  and  note. 

Gift  —  What  Consttpiites.  — A  gift  of  a  chattel  is  the  act  of  transferring 
the  right  and  possession  thereto,  whereby  one  man  renounces,  and  anotlier 
acquires,  immediately  all  right  and  title  to  the  gift:  Mc  Willie  v.  Van  Vacter, 
35  Miss.  428;  72  Am.  Dec.  127,  and  note. 

Trusts  —  Exbcutort  —  What  are.  —  An  executory  trust  is  one  where 
the  beneficiary  is  not  yet  clothed  with  the  equitable  title,  bnt  has  a  mere 
right  to  have  some  act  done  which  will  vest  in  him  such  equitable  title:  Ni- 
coll  V.  Ogden,  2d  III.  823;  81  Am.  Deo.  311,  and  note. 

Trusts  —  How  Created.  —  Writing  is  not  essential  to  the  creation  of  a 
trust;  but  the  statute  of  frauds  requires  that  its  terms  and  conditions  must 
be  olesu-Iy  manifested  and  proved,  in  writing,  under  the  hand  of  the  party  to 
be  charged,  before  the  court  will  carry  it  into  execution:  Sleere  v.  Steere,  5 
Johns.  Ch.  I;  9  Am.  Dec.  256.  Where  a  person  indebted  to  another  in  a  cer* 
tain  sum  of  money  writes  to  him,  recognizing  the  indebtedness,  and  telling 
him  that  he  will  keep  the  money  uutd  he  deems  him  capable  of  taking  oara 
of  it,  that  he  will  keep  it  on  interest  for  him,  this  is  sufficient  for  the 
creation  of  a  valid  trust:  Hamer  v.  Sidway,  124  N.  Y.  538;  21  Am.  St.  Rep. 
693,  and  note. 

Trusts  —  Donor  mat  Constitute  Himself  Trustee. — The  owner  of 
personal  property  may  impress  upon  it  a  valid  trust,  either  by  a  declaration 
that  he  holds  the  property  in  trust,  or  by  a  transfer  of  the  legal  title  to  a 
third  person  upon  specified  trusts:  Dickeraon's  Appeal,  115  Pa.  St.  198;  2  Am. 
St.  Rep.  M7}  Schluter  v.  Bowery  Sav.  BaiJe,  117  N.  Y.  125;  15  Am.  St,  Rep. 
494. 
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NiOLiOKNCB  —  Railroads  —  Liability  of,  fob  Fire.  —  In  an  action  for  loss 
by  fire  cansed  by  sparks  from  the  locomotive-engine  of  a  railroad  com- 
pany, negligence  on  the  part  of  the  company  is  the  gist  of  the  action, 
and  the  burden  of  proof  is  npon  the  plaintifif  to  prove  it.  The  mere  fact 
of  the  existence  of  the  fire  will  not  charge  the  company  with  either  neg« 
ligence  or  want  of  skill. 

Railroads  —  Liabilitt  for  Fires  —  Neolioencb  —  Spark-arresters  — 
Presumption.  —  In  case  of  loss  by  fire,  fairly  attributable  to  sparks  from 
a  railroad  company's  locomotive,  the  absence  of  a  spark-arrester  is  p7-ima 
/acie  evidence  of  negligence  on  the  part  of  the  company;  and  although 
the  emission  of  sparks  is  not  of  itself  evidence  of  negligence,  the  fact 
that  they  cause  a  fire  at  a  consi  lerable  distance  raises  the  presumption 
that  the  engine  is  not  provided  with  a  sufficient  spark-arrester. 

Railroads  —  Liability  fob  Fires  —  Evidence.  —  Where  a  railroad  fire 
complained  of  is  shown  to  have  been  caused,  or  in  the  nature  of  the 
ease  could  only  have  been  caused,  by  sparks  from  an  engine,  which  is 
known  and  identified,  the  evidence  should  be  confined  to  the  condition 
of  that  engine,  its  management,  and  its  practical  operation;  and  evidence 
tending  to  prove  defects  in  other  engines  of  the  company  is  irrelevant, 
and  should  be  excluded.  The  evidence  must  also  be  confined  to  the  op* 
aration  of  the  identified  engine  at  or  about  the  time  of  the  occurrence  of 
the  fire. 

Railroads  —  Liability  for  Fires  —  Evidence.  —  In  actions  to  recover  for 
the  escape  of  fire  from  locomotive-engines,  the  burden  is  upon  the  oom« 
plainant  to  prove  negligence  in  their  construction,  operation,  or  manage* 
ment.  This  fact  need  not  be  established  by  direct  or  positive  proof,  but 
may  be  shown  by  circumstantial  evidence. 

Railroads  —  Liability  for  Fires  —  Evidence.  —  Where  a  railroad  fire 
complained  of  is  shown  to  have  been  caused,  or  may  have  been  caused, 
by  sparks  from  an  engine,  unknown  and  unidentified,  or  by  one  of  sev* 
era!  engines,  some  of  which  are  unidentified,  evidence  that  sparks  and 
burning  coals  were  frequently  dropped  by  engines  passing  on  the  same 
road  about  the  time  of  the  fire  in  question,  and  either  before  or  after,  is 
relevant  and  competent  to  show  habitual  negligence  on  the  part  of  the 
company,  and  to  make  it  probable  that  the  damage  complain(>d  of  pro- 
ceeded from  the  same  cause. 

Railroads  —  Liability  for  Fires  —  Evidence.  —  In  an  action  to  recover 
for  the  escape  of  fire  from  an  unidentified  locomotive,  evidence  that  the 
company's  locomotives  generally,  or  many  of  them,  at  or  about  the  time 
of  the  fire,  threw  sparks  of  unusual  size  and  kindled  numerous  fires  upon 
that  part  of  the  road,  is  admissible  to  sustain  or  strengthen  the  inference 
that  the  fire  originated  from  the  negligence  of  the  company  complained 
against.  Evidence  of  this  character  must  be  limited  to  about  the  time 
of  the  fire,  and  if  it  relates  to  a  period  six  mouths  preceding  the  fire  or 
ii  unlimited  as  to  time,  it  is  inadmissible. 


Qavin  W.  Hart,  for  the  appellant. 
P.  F,  Rothermelf  Jr.^  for  the  appellees. 
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Clark,  J.  This  action  was  brought  to  recover  damages  for 
the  destruction  by  fire  of  the  plaintiff's  sash  and  door  mill  at 
Montgomery,  in  Lycoming  County.  The  mill  was  situate  be- 
tween the  Pennsylvania  and  the  Philadelphia  and  Reading 
railroads,  the  former  passing  in  front  and  the  latter  in  the 
rear  of  the  mill.  The  plaintiffs  allege  that  the  fire,  which  oc- 
curred on  the  tenth  day  of  August,  1888,  was  communicated 
from  sparks  emitted  by  the  defendant's  engines.  The  fire  was 
discovered  about  6  or  6:15  o'clock,  p.  m.,  in  the  upper  part  of 
the  ventilator,  on  the  side  next  the  defendant's  road.  Th* 
ventilator  was  about  thirty  feet  high,  and  was  within  twenty- 
two  feet  of  defendant's  road. 

The  watchman  testifies  that  he  came  on  duty  that  evening 
about  fifteen  minutes  before  shutting-down  time,  and  that  the 
mill  shut  down  at  about  5:30,  p.  m.,  mill  time,  or  5:15  railroad 
time;  that  after  he  came  on  duty,  and  before  the  fire,  two 
trains  passed;  the  first,  a  coal  train  going  north,  drawn  by  an 
engine  which  he  could  not  identify;  and  about  fifteen  min- 
utes later,  a  freight  train  drawn  by  engine  No.  72.  The  de- 
fendant's evidence,  however,  showed  that  two  other  engines 
drawing  passenger  trains  passed  this  point,  one  at  5:21  and 
the  other  at  5:22,  p.  m.,  neither  of  which  engines  was  identi- 
fied; indeed,  it  would  seem  that  the  plaintiffs  did  not  know 
they  had  passed  the  mill  until  the  fact  was  developed  in  the 
defendant's  testimony.  The  watchman  testifies,  further,  that 
it  was  his  duty  to  take  notice  of  the  engines  as  they  passed,  to 
see  whether  they  threw  fire  from  the  stacks;  that  he  did  watch 
the  engine  in  front  of  the  coal  train,  and  also  engine  No.  72, 
and  that  he  saw  no  sparks;  but  that  as  it  was  only  six  o'clock, 
and  the  sun  was  shining  brightly,  there  may  have  been  sparks 
emitted  which  he  did  not  see.  The  only  engine  known  and 
identified  was  No.  72. 

The  defendant's  contention  was,  that  the  fire  occurred  in  the 
pit  containing  the  shavings  and  dibris  of  the  mill,  which  was 
immediately  underneath  the  ventilator,  and  from  which  the 
shavings,  etc.,  were  supplied  as  fuel  to  the  furnace.  There  is 
a  large  volume  of  testimony  bearing  upon  the  origin  and  cause 
of  the  fire,  upon  consideration  of  which  the  jury  found  the  fire 
to  have  been  caused  by  sparks  from  the  defendant's  locomo- 
tive-engines. 

The  Philadelphia  and  Reading  Railroad  Company,  at  the 
time  of  the  injury  complained  of,  was  an  incorporated  com- 
pany, entitled  to  the  right  of  way  for  its  engines,  etc.,  upon 
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their  track,  as  located  in  the  rear  of  the  plaintiffs*  mill.  The 
company,  in  the  proper  use  of  its  road,  was  therefore  in  the 
lawful  pursuit  of  a  legitimate  business,  and  if  injury  resulted 
to  the  plaintiffs,  it  is  damnum  absque  injuria;  the  company 
cannot  be  mulcted  in  damages  except  upon  proof  of  negligence: 
Frankford  etc.  Tump.  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  54  Pa. 
St.  345;  93  Am.  Dec.  708;  Philadelphia  etc.  R.  R.  Co.  v.  Hen- 
drickson,  80  Pa.  St.  182;  21  Am.  Rep.  97.  No  person  is  an- 
swerable in  damages  for  the  reasonable  exercise  of  a  right* 
when  the  act  is  done  with  a  cautious  regard  for  the  rights  of 
others,  and  where  there  is  no  ground  for  the  charge  of  negli- 
gence, unskillfulness,  or  malice.  For  the  ordinary  risks,  the 
land-owner  is  compensated  in  the  damages  for  right  of  way; 
negligence,  therefore,  is  the  gist  of  the  action,  and  the  burden 
of  proof  is  upon  the  plaintiffs  to  establish  it.  And  as  all 
engines,  whether  provided  with  spark-arresters  or  not,  emit 
sparks,  the  mere  existence  of  a  fire  along  the  line  of  the  road, 
caused  by  sparks  from  the  company's  engines,  is  not  enough 
to  fasten  upon  the  company  the  charge  either  of  negligence  or 
want  of  skill:  Philadelphia  etc.  R.  R.  Co.  v.  Yeiser,  8  Pa.  St. 
366.  In  Jennings  v.  Pennsylvania  R.  R.  Co.,  93  Pa.  St.  340, 
this  court  in  a  per  curiam  opinion,  said:  "To  hold  that  the 
fact  of  the  fire  having  taken  place  was  prima  facie  evidence 
that  the  spark-arrester  was  defective,  and  therefore  that  the 
case  ought  to  have  been  submitted  to  the  jury,  would  be  prac- 
tically to  hold  railroad  companies  liable  for  all  fires;  for  it  is 
notorious  that  no  spark-arrester  has  yet  been  invented  to  pre- 
vent all  sparks;  and  a  little  spark  may  kindle  as  large  a 
conflagration  as  a  large  one,  it  depending  very  much  on  the 
dryness  or  humidity  of  the  atmosphere  whether  a  spark  will 
go  out  before  reaching  the  ground,  and  whether  what  it  reaches 
is  in  a  condition  to  be  easily  ignited."  So,  also,  Philadelphia 
etc.  R.  R.  Co.  V.  Schultz,  93  Pa.  St.  344;  Reading  etc.  R.  R.  Co. 
V.  Latshaw,  93  Pa.  St.  449. 

Whilst  any  ordinary  fuel  may  be  used  in  a  locomotive-en- 
gine for  the  generation  of  steam,  the  exercise  of  this  right  is 
subject  to  the  restriction  that  the  latest  improvements  in  its 
management  in  general  use  shall  be  applied  to  it:  Frankford 
etc.  Tump.  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  54  Pa.  St.  345; 
93  Am.  Dec.  708.  It  is  the  duty  of  the  railroad  company,  in 
the  use  of  an  engine,  to  use  such  reasonable  precaution  as  may 
prevent  damage  to  the  property  of  others;  hence,  in  Lacka- 
ipanna  etc.  R.  R.  Co.  v.  Doak,  52  Pa.  St.  379,  91  Am.  Dec.  166, 
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♦vhere,  although  there  was  no  direct  evidence  that  the  building 
was  fired  by  the  engine,  or  that  sparks  were  emitted  from  it 
at  the  time,  yet  the  building  was  near  the  railroad,  and  was 
discovered  to  be  on  fire  when  the  train  passed,  and  it  was 
Bhown  that  the  engine  had  no  spark-arrester,  it  was  held  that 
the  question  of  negligence  was  properly  submitted  to  the  jury. 
The  effect  of  this  ruling  was  to  establish  the  principle  in 
Pennsylvania  that  in  case  of  loss  by  fire,  fairly  attributable  to 
sparks  from  a  railroad  company's  locomotive-engine,  the  ab- 
sence of  a  spark-arrester  is  prima  facie  evidence  of  negligenc'e 
on  the  part  of  the  company.  It  is  the  duty  of  railroad  com- 
panies to  adopt  the  best  precautions  against  danger  in  general 
use,  and  which  experience  has  shown  to  be  superior  and  efifec- 
tual,  and  to  avail  themselves  of  every  such  known  safeguard 
or  generally  approved  invention  to  lessen  the  danger.  But 
mechanical  invention  and  skill  have  all  provided  a  merely 
partial  protection  against  the  emission  of  sparks.  The  mere 
fact  that  sparks  are  thrown  from  the  stack  of  an  engine  is  not, 
therefore,  evidence  in  itself  of  negligence.  Where,  however, 
sparks  of  large  size  are  emitted,  which,  carried  to  a  long  dis- 
tance, set  fire  to  fields,  fences,  or  buildings,  it  may,  in  the 
present  condition  of  this  branch  of  mechanical  invention,  well 
be  inferred  that  the  engine  is  not  provided  with  a  sufficient 
spark-arrester:  Philadelphia  etc.  R.  R.  Co,  v.  Hendrickson,  80 
Pa.  St.  182;  21  Am.  Rep.  97;  Pennsylvania  Co.  v.  Watson,  81* 
Pa.  St.  293;  Pennsylvania  etc.  R.  R.  Co.  v.  Lacey,  89  Pa.  St. 
458;  Philadelphia  etc.  R.  R.  Co.  v.  Schultz,  93  Pa.  St.  341. 
Therefore,  in  an  action  for  the  recovery  of  damages  for  the 
destruction  of  a  dwelling  seventy-seven  feet  distant  from  the 
railroad,  where  it  was  shown  that  sparks  were  seen  flying  from 
engines  to  a  distance  of  more  than  fifty  yards,  and  fences  and 
fields  were  set  on  fire  in  several  places,  about  the  same  time 
and  at  considerable  distance  from  the  road,  the  question  of 
negligence,  it  was  held,  should  have  been  submitted  to  the 
jury.  Although  the  company  gave  evidence  to  the  eflfect  that 
their  engines  were  in  good  order,  and  were  all  provided  with 
good  spark-arresters,  the  unusual  distance  to  which  the  sparks 
were  borne,  and  the  numerous  fires  they  created,  were  held  to 
be  such  evidence  to  the  contrary  effect  as  to  have  carried  the 
case  to  the  jury:  Huyett  v.  Philadelphia  etc.  R.  R.  Co.,  23  Pa, 
St.  373. 

Where  the  injury  complained  of  is  shown  to  have   been 
caused,  or  in  the  nature  of  the  case  could  only  have  been 
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caused,  by  sparks  from  an  engine  which  is  known  and  indenti- 
fied,  the  evidence  should  be  confined  to  the  condition  of  that 
engine,  its  management,  and  its  practical  operation.  Evidence 
lending  to  prove  defects  in  other  engines  of  the  company  is 
irrelevant,  and  should  be  excluded:  Erie  Ry  Co.  v.  Decker,  78 
Pa.  St.  293.  In  the  case  cited,  the  house  of  the  plaintiff,  which 
stood  near  the  track  of  the  defendant's  railroad,  was  destroyed 
by  fire  on  the  6th  of  March,  1872.  The  plaintiff  alleged  that 
the  fire  originated  from  sparks  thrown  from  locomotive-engine 
No.  458,  belonging  to  the  defendants,  which  passed  his  house 
about  the  time  the  fire  commenced,  and  that  the  throwing  of 
the  sparks  was  from  the  negligence  of  the  defendants  in  not 
having  their  apparatus  in  proper  order.  Mr.  Justice  Gordon, 
in  the  opinion  of  the  court,  says:  *'  It  appears  from  the  evi- 
dence, and  it  was  conceded  in  the  argument,  that  the  only 
locomotive  that  could  have  fired  the  premises  in  question  was 
that  numbered  458,  in  charge  of  Alfred  Carpenter  as  engineer. 
It  follows,  therefore,  that  the  condition  of  this  engine  and  its 
management  were  all  that  were  legitimately  before  the  court. 
If  it  was  properly  constructed  as  to  its  furnace  and  smoke- 
stack, and  was  furnished  with  a  spark-arresting  grate  of  the 
proper  character,  the  company  would  not  be  liable,  though  the 
building  were  burned  by  fire  accidentally  issuing  from  it: 
Lackawanna  etc.  R.  R.  Co.  v.  Doak,  52  Pa.  St.  379;  91  Am.  Dec. 
166.  If,  then,  this  engine  was  in  a  proper  condition,  it  mat- 
tered not  that  every  other  engine  owned  by  the  company  was 
without  the  proper  appliances  for  preventing  the  ejection  of 
coals  and  sparks.  On  the  other  hand,  if  this  engine  was  dan- 
gerous in  this  respect,  it  was  of  no  consequence  that  all  others 
upon  the  road  were  safe.  Such  being  the  case,  it  is  manifest 
that  all  evidence  going  to  prove  defects  in  engines  belonging  to 
this  company,  other  than  the  one  alleged  to  have  produced  the 
injury  complained  of,  was  irrelevant  to  the  issue  pending,  and 
should  have  been  excluded." 

So  in  AlheH  v.  Northern  Cent.  Ky  Co.,  98  Pa.  St.  316,  where 
it  appeared  that  the  plaintiff's  loss,  if  indeed  it  was  caused  at 
all  by  the  defendant's  negligence,  was  attributable  entirely  to 
the  escape  of  sparks  at  a  particular  time  from  one  of  two  par- 
ticular engines,  both  of  which  were  indentified,  evidence  was 
held  inadmissible  on  the  part  of  the  plaintiff,  in  order  to  prove 
defendant's  negligence,  to  the  effect  that  sparks  of  unusual 
size  had  been  emitted  for  some  time  prior  to  the  fire  by  defend- 
ant's engines   generally.     "  Thj  evidence  below,"   said  our 
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brother  Paxson  in  that  case,  "  established  the  fact,  that  if  the 
plaintiff's  property  was  destroyed  by  fire  communicated  by 
defendant's  locomotive,  it  was  done  by  engine  No.  21  or  engine 
No.  126,  and  by  no  others.  Hence  it  is  entirely  clear  that  evi- 
dence that  other  engines,  upon  some  other  day,  threw  out  an 
unusual  amount  of  large  sparks  and  live  coals  was  imma- 
terial, and  if  received,  could  only  have  confused  and  might 
have  misled  the  jury;  nor  would  it  have  been  evidence  to  show 
that  the  spark-arresters  on  engines  21  and  126  were  out  of 
order."  That  is  to  say,  for  the  last  sentence  is  perhaps  a  little 
obscure,  the  fact  that  other  engines,  at  other  times,  threw  out 
an  unusual  amount  of  large  sparks  and  live  coals  would  not 
have  been  evidence  to  show  that  the  spark-arresters  on  engines 
21  and  126  were  out  of  order.  To  the  same  effect  is  Jennings 
V.  Pennsylvania  Co.,  93  Pa.  St.  340;  Annapolis  etc.  R.  R.  Co.  v. 
Gantt,  39  Md.  124;  and  other  cases  that  might  be  cited. 

Of  course  the  inquiry  in  all  such  cases  is  as  to  the  existence 
or  condition  of  the  spark-arrester  at  the  precise  time  of  the 
injury;  but  in  order  to  make  this  practicable  by  proof  that  it 
was  defective,  or  threw  out  sparks  of  unusual  size,  a  reasonable 
latitude  must  be  allowed  to  show  its  management  and  opera- 
tion both  before  and  after.  The  evidence,  however,  must  be 
confined  to  its  operation  at  or  about  the  time  of  the  occurrence. 
In  Philadelphia  etc.  R.  R.  Co.  v.  Schultz,  93  Pa.  St.  344,  it  was 
shown  that  every  day  for  two  weeks  a  particular  engine  had 
been  observed  to  throw  out  quantities  of  unusually  large 
sparks,  and  had  fired  property  along  the  line  of  the  railroad. 
In  Albert  v.  Northern  Cent.  R'y  Co.,  98  Pa.  St.  316,  it  was 
shown  that  both  engines  then  in  question  had  done  this  for 
some  time  before  the  occurrence.  To  the  same  effect,  also,  is 
Lehigh  Val.  R.  R.  Co.  v.  McKeen,  90  Pa.  St.  122;  35  Am.  Rep. 
644.  Testimony  tending  to  show  that  other  fires  were  set  by 
the  same  engine  about  the  same  time,  however,  is  the  proper 
rule,  and  is  undoubtedly  competent:  Boyce  v.  Cheshire  R.  R. 
Co.,  43  N.  H.  627;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.  454. 

But  when  the  loss  or  injury  is  shown  to  have  been  caused, 
or  according  to  the  proof  may  have  been  caused,  by  sparks 
from  an  engine  unknown  and  unidentified,  or  by  one  of  several 
engines,  some  of  which  are  unknown  and  unidentified,  then 
the  rule  of  evidence  is  necessarily  somewhat  enlarged.  The 
burden  of  proof  in  all  such  cases,  in  the  first  instance,  is  upon 
the  plaintiff  to  show  that  the  fire  in  question  was  communi- 

AM.  ST.  Rkp..  Vol.  XXVIL  —  42 


653  Hendisrson  v.  Philadelphia  etc.  R'y  Co.     [Perm. 

cated  from  the  defendant's  engines.  "It  devolves  upon  the 
plaintiff  to  prove  by  a  preponderance  of  the  evidence  that  the 
fire  was  communicated  by  sparks  or  cinders  from  the  railway 
engines.  It  need  not  be  shown  that  any  particular  engine  was 
at  fault,  but  it  will  be  sufficient  if  the  fire  is  proved  to  have 
been  set  by  any  engine  passing  over  defendant's  railway,  and 
the  evidence  may  be  wholly  circumstantial;  as,  first,  that  it 
was  possible  for  fire  to  reach  the  plaintiff's  property  from  the 
defendant's  engines;  and  second,  facts  tending  to  show  that 
it  probably  originated  from  that  cause,  and  from  no  other  ":  8 
Am.  &  Eng.  Ency.  of  Law,  7. 

And  although  the  rule  is  otherwise  in  England  and  in  many 
of  the  states,  in  Pennsylvania,  as  we  have  said,  the  additional 
burden  is  upon  the  plaintiff  to  prove  negligence  in  the  con- 
struction or  management  of  the  engine.  It  is  not  required 
that  the  fact  be  established  by  direct  or  positive  proof;  like 
any  other  fact,  it  may  be  established  by  circumstantial  evi- 
dence; and  on  account  of  the  great  difficulty  in  proving  negli- 
gence in  such  cases,  any  proper  evidence  from  which  negligence 
may  be  inferred  is  sufficient  to  throw  the  burden  on  the  defend- 
ant. "  A  slight  presumption  of  negligence,  however,  raised  by 
the  plaintiff's  case,"  says  Mr.  Wharton  in  his  Law  of  Evidence, 
sec.  871,  "is  sufficient  to  throw  the  burden  of  disproving  neg- 
ligence on  the  defendant.  It  is  a  mistake,  as  has  been  else- 
where shown,  to  suppose  that  negligence  can  be  only  proved 
by  positive  and  affirmatory  evidence.  There  may  be  no  direct 
proofs  of  negligence,  yet  the  way  in  which  an  injury  is  done 
may  be  such  that  negligence  is  the  most  probable  hypothesis 
by  which  it  can  be  explained;  and  when  this  is  so,  the  defend- 
ant must  disprove  negligence  by  showing  that  he  exercised 
care."  In  Thompson  on  Negligence,  159,  it  is  said:  "The 
business  of  running  railroad  trains  suggests  a  unity  of  man- 
agement, and  a  general  similarity  in  the  construction  of  the 
engines.  For  this  reason,  and  on  account  of  the  difficulty  of 
proving  negligence  in  these  cases,  as  before  pointed  out,  the 
admission  of  evidence  as  to  other  and  distinct  fires  from  the 
one  alleged  to  have  caused  the  injury  is  permitted.  The  rule 
is  adopted  in  England,  and  prevails  in  all  the  states,  with  one, 
or  possibly  two,  exceptions.  More  particularly,  it  may  be 
stated  as  follows:  That  in  actions  for  damages  caused  by  the 
negligent  escape  of  fire  from  locomotive-engines,  it  is  compe- 
tent for  the  plaintiff  to  show  that,  about  the  time  when  the 
fire  in  question  happened,  the  trains  which  the  company  were 
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running  past  the  location  of  the  fire  were  so  managed,  in  re- 
spect to  their  furnaces,  as  to  be  likely  to  set  on  fire  objects  in 
the  position  of  the  property  burned,  or  to  show  the  emission 
of  sparks  or  ignited  matter  from  other  engines  of  the  defend- 
ant passing  the  spot  upon  other  occasions,  either  before  or  after 
the  damage  occurred,  without  showing  that  they  were  under 
the  charge  of  the  same  driver,  or  were  of  the  same  construction 
as  the  one  occasioning  the  damage."  The  rule  is  more  pre- 
cisely stated  in  Shearman  and  Redfield  on  Negligence,  sec. 
675,  as  follows:  "When  the  particular  engine  which  caused 
the  fire  cannot  be  fully  identified,  evidence  that  sparks  and 
burning  coals  were  frequently  dropped  by  engines  passing  on 
the  same  road  upon  previous  occasions  is  relevant  and  com- 
petent to  show  habitual  negligence,  and  to  make  it  probable 
that  the  plaintiff's  injury  proceeded  from  the  same  quarter. 
If  the  engine  which  emitted  the  fire  is  identified,  then  evi- 
dence on  either  side  as  to  the  condition  of  other  engines,  and 
of  their  causing  fires,  has  been  held  irrelevant,  but  not  so  if  it 
is  not  fully  identified." 

In  our  own  case  of  Pennsylvania  R.  R.  Co.  v.  Stranahan,  79 
Pa.  St.  405,  the  evidence  was,  that  between  two  and  three 
o'clock  in  the  afternoon,  the  plaintiffs  barn,  which  was  about 
150  feet  from  the  railroad,  was  discovered  to  be  on  fire.  Two 
trains  had  passed  about  noon.  The  fire  appeared  to  have 
commenced  at  the  fence  on  the  road,  and  burned  over  the 
field  to  the  barn.  The  sparks  falling  set  fire  in  many  other 
places  along  the  road.  The  engine  from  which  the  sparks 
were  alleged  to  have  been  thrown  was  unknown  and  uniden- 
tified, and  the  plaintifiF  proposed  to  show  by  a  witness,  who 
lived  nineteen  miles  distant  on  the  line  of  the  railroad,  the 
extent  to  which  the  locomotives  on  that  road  going  east,  on 
or  about  the  time  of  the  occurrence,  threw  sparks  from  the 
smoke-stacks.  The  testimony  was  admitted.  The  witness 
testified  that  it  was  "a  common  occurrence  for  the  engines  to 
throw  sparks,  and  set  fire  for  rods  from  the  railroad  track; 
they  were  from  a  pea  to  a  walnut  in  size;  it  appeared  worse 
Bometimes  than  others;  they  were  usually  freight  trains; 
Bometimes  passenger  trains,"  etc.  The  admission  of  this  tes- 
timony was  assigned  for  error  here.  In  a  per  curiam  opinion 
this  court  said:  "  This  was  not  a  case  where  a  certain  engine 
had  thrown  out  the  sparks  which  set  fire  to  plaintifiTs  barn; 
but  it  was  where  the  engine  was  unknown,  yet  the  cause  of 
the  fire  was  clearly  traced  to  the  railroad  track,  and  left  the 
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belief  that  some  one  of  the  engines  of  the  defendant  had 
emitted  the  coals  which  set  the  barn  on  fire.  It  therefore  be- 
came necessary  to  establish  the  fact  by  such  proof  as  rendered 
the  belief  a  certain  fact.  This  could  be  done,  not  by  the  proof 
that  a  certain  engine  emitted  the  sparks  incessantly;  for  non 
constat  that  this  particular  engine  had  passed  the  plaintiflTs 
premises  that  day.  Hence  it  was  necessary  to  permit  the 
party  to  show  that  the  emitting  of  coals  and  sparks  in  unusual 
quantities  was  frequent,  and  permitted  to  be  done  by  a  num- 
ber of  engines."  In  Oowen  t.  Glaser,  Penn.  Sup.  Ct.,  Apr. 
12,  1886,  3  Cent.  Rep.  109,  the  action  was  for  damages  for  the 
destruction  by  fire  of  the  plaintiflPs  rags,  which  were  scattered 
in  a  field  adjoining  the  defendant's  road.  The  allegation  was, 
that  they  were  set  on  fire  by  sparks  from  the  defendant's  en- 
gines, but  it  was  not  known  by  what  engine.  The  offer  made 
was  as  follows:  To  show  that  several  engines  on  this  road  had 
insufficient  spark-catchers;  that  the  engines  of  this  road  had 
repeatedly  set  fire  to  property  and  to  vegetation  along  that 
part  of  the  track,  very  shortly  before  and  very  shortly  after 
this  occurrence;  that  sparks  as  large  as  a  hickory  nut  escaped 
in  large  quantities  from  the  engines,  causing  these  fires;  that 
after  this  fire,  what  remained  of  the  rags,  and  what  was  saved, 
were  spread  on  the  field  and  watched  day  and  night,  and  that 
they  were  set  on  fire  repeatedly  by  the  engines  passing  on  this 
road.  This  oflfer  was  received  to  show  by  circumstantial  evi- 
dence that  the  damage  was  done  by  some  engine  with  an 
insufficient  spark-arrester.  The  jury  were  to  infer  from  the 
fact  that  many  of  the  company's  engines,  about  the  time  of 
this  occurrence,  shortly  before  and  shortly  after,  emitted 
sparks  of  unusual  size  and  quantity,  that  they  were  without 
sufficient  spark-arresters;  and  that,  upon  consideration  of  all 
the  evidence,  the  injury  complained  of  resulted  from  some  one 
of  the  engines  thus  imperfectly  constructed.  The  oflfer  was 
subsequently  enlarged  by  adding  to  it  a  proposition  to  prove, 
not  that  the  whole  number  of  defendant's  engines  were  defect- 
ive, but  that  the  defendant  habitually  used  engines  with  defect- 
ive spark-arresters.  The  oflfer,  as  a  whole,  was  admitted,  and 
in  this  court  was  assigned  for  error.  In  a  per  curiam  opinion, 
this  court  held  that  there  was  no  error  in  the  admission  of 
this  oflfer.  In  Pennsylvania  R.  R.  Co.  v.  Page,  Penn.  Sup.  Ct., 
Feb.  20,  1888,  21  Week.  Not.  52,  the  action  was  for  burning  the 
plaintiflfs  barn,  150  feet  distant  from  the  track.  The  evidence 
was,  that  the  company's  trains  had  passed  the  barn  shortly 
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before  the  fire  broke  out,  emitting  cinders,  smoke,  and  small 
sparks  about  the  size  of  a  pea.  There  was  no  evidence,  direct 
or  circumstantial,  to  justify  the  jury  in  finding  that  the  sparks 
were  of  any  larger  size.  It  was  further  shown  that  the  wind 
was  blowing  from  the  track  towards  the  barn,  and  that  sparks 
had  been  known  to  have  been  blown  that  distance.  It  was 
not  shown  that  any  spark-arrester  in  use  would  effectually 
prevent  the  emission  of  sparks  of  this  size.  Whilst  the  evi- 
dence was,  perhaps,  suflHcient  to  satisfy  the  jury  that  sparks 
from  the  engine  had  caused  the  fire,  there  was  no  proof  of  any 
defect  in  the  spark-arresters;  on  the  contrary,  it  was  shown 
they  were  in  perfect  condition.  There  was  therefore  no  proof 
of  negligence  or  mismanagement;  and  it  was  upon  this  ground 
that  we  said  it  would  have  been  the  duty  of  the  court  below, 
if  a  proper  request  had  been  made,  to  instruct  the  jury  to  find 
a  verdict  for  the  defendant. 

The  same  rule  of  evidence  is  announced  in  Grand  Trunk 
R.  R.  Co.  V.  Richardson,  91  U.  S.  454.  The  saw-mill,  etc.,  of 
Richardson,  the  plaintiff,  was  burned  on  the  seventh  of  June, 
1870.  The  evidence  tended  to  show  that  the  fire  was  com- 
municated from  one  of  two  engines  belonging  to  the  company; 
the  first,  drawing  a  passenger-train  westerly,  passing  the  mill 
about  half-past  one  o'clock  in  the  afternoon;  the  other,  draw- 
ing a  freight  train  easterly,  passing  it  about  four  o'clock  the 
same  afternoon.  One  half  to  three  fourths  ot  an  hour  after 
the  last-mentioned  train  passed  by  the  mill,  the  fire  was  dis- 
covered burning  on  the  westerly  end  of  a  covered  railroad 
bridge,  from  which  it  was  communicated  to  the  saw-mill.  The 
evidence  of  the  plaintiff  in  error  tended  to  show  that  the  fire 
was  not  communicated  by  either  of  the  engines  complained  of, 
but,  on  the  contrary,  from  a  constant  fire  at  the  end  of 
the  tramway,  about  163  feet  down  the  stream,  on  the  same 
bank  of  the  river,  maintained  at  the  westerly  end  of  the 
railroad  bridge  for  the  purpose  of  burning  edgings,  stickings, 
slabs,  and  other  waste  material  from  the  saw-mill.  After 
the  company  had  rested  its  case,  Richardson  was  allowed 
to  prove  that  at  various  times  during  the  same  summer,  be- 
fore this  fire  occurred,  some  of  the  company's  locomotives, 
in  an  unusal  manner,  scattered  fire  in  passing  the  mill 
and  bridge,  without  showing  either  that  those  which  it  was 
claimed  communicated  the  fire  in  question  were  among  the 
number,  or  that  they  were  sinjilar  in  their  make,  state  of  re- 
pair, or  management  to  said  locomotives.     The  engines  were 
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unknown  and  unidentified.  Mr.  Justice  Strong,  in  ruling  upon 
this  question,  said:  "The  third  assignment  of  error  is,  that  the 
plaintifif  was  allowed  to  prove,  notwithstanding  objection  by 
the  defendant,  that  at  various  times  during  the  same  summer, 
before  the  fire  occurred,  some  of  defendant's  locomotives  scat- 
tered fire  when  coming  past  the  mill  and  bridge,  without 
showing  that  either  of  those  which  the  plaintiff  claimed  com- 
municated the  fire  was  among  the  number,  and  without  show- 
ing that  the  locomotives  were  similar  in  their  make,  their 
state  of  repair,  or  management  to  those  claimed  to  have  caused 
the  fire  complained  of.  The  evidence  was  admitted  after  the 
defendant's  case  had  closed.  But  whether  it  was  strictly  re- 
butting or  not,  if  it  tended  to  prove  the  plaintiff's  case  its  ad- 
mission as  rebutting  was  within  the  discretion  of  the  court 
below,  and  not  reviewable  here.  The  question,  therefore,  is, 
whether  it  tended  in  any  degree  to  show  that  the  burning  of 
the  bridge,  and  the  consequent  destruction  of  the  plaintiff's 
property,  were  caused  by  any  of  defendant's  locomotives.  The 
question  has  often  been  considered  by  the  courts  in  this  coun- 
try and  in  England,  and  such  evidence  has,  we  think,  been 
generally  held  admissible,  as  tending  to  prove  the  possibility 
and  the  consequent  probability  that  some  locomotive  caused 
the  fire,  and  as  tending  to  show  a  negligent  habit  of  the  ofii- 
cers  and  agents  of  the  railroad  company";  citing  Piggot  v. 
Eastern  R.  R.  Co.,  3  Man.  G.  &.  S.  229;  Sheldon  v.  Hudson  River 
R.  R.  Co.,  14  N.  Y.  218;  67  Am.  Dec.  155;  Field  v.  New  York 
Cent  R.  R.  Co.,  32  N.  Y.  339;  Webb  v.  Rome  etc.  R.  R.  Co.,  49 
N.  Y.  420;  10  Am.  Rep.  389;  Cleaveland  v.  Grand  Trunk  R.  R. 
Co.,  42  Vt.  449;  Illinois  Cent.  R.  R.  Co.  v.  McClelland,  42  111. 
358;  Smith  v.  Old  Colony  etc.  R.  R.  Co.,  10  R.  I.  22;  Longa' 
haugh  v.  Virginia  City  etc.  R.  R.  Co.,  9  Nev.  271. 

In  Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  67 
Am.  Dec.  155,  the  plaintiff  gave  evidence  which  tended  to 
show  that  the  engines  used  by  the  defendant  lacked  some 
apparatus  which  was  in  use  upon  some  other  locomotive- 
engines,  and  which  rendered  the  latter  less  liable  to  com- 
municate fire  to  substances  at  the  side  of  the  road  than 
those  which  were  without  that  apparatus;  that  shortly  before 
the  fire,  sparks  and  fire  had  been  thrown  from  the  engines 
used  by  the  defendant  in  running  its  trains  through  the 
witness's  premises,  a  greater  distance  than  this  building 
stood  from  the  track  of  the  railroad ;  and  that  he  had  picked 
up  from  the  track,  after  the  passage  of  trains,  lighted  coals 
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more  than  two  inches  in  length.  It  was  argued  by  the 
defendant's  counsel  that  the  evidence  was  too  remote  and  in- 
definite; that  it  did  not  refer  to  any  particular  engine,  etc. 
Chief  Justice  Denio,  in  delivering  the  opinion  of  the  court, 
said:  "This  argument  is  not  without  force,  but  at  the  same 
time  I  think  it  is  met  by  the  peculiar  circumstances  of  this 
case.  These  engines  run  night  and  day,  and  with  such  speed 
that  no  particular  note  can  be  taken  of  them  as  they  pass. 
Moreover,  there  is  such  a  general  resemblance  among  them 
that  a  stranger  to  the  business  cannot  readily  distinguish  one 
from  another.  It  will  therefore  generally  happen  that  when 
the  property  of  a  person  is  set  on  fire  by  an  engine,  the  owner, 
though  he  may  be  perfectly  satisfied  that  it  was  caused  by  an 
engine,  and  may  be  able  to  show  facts  sufiicient,  legitimately, 
to  establish  it,  yet  he  may  be  utterly  ignorant  what  particular 
engine  did  the  mischief.  It  would  be  practically  quite  im- 
possible, by  any  inquiries,  to  find  out  the  offending  engine,  for 
a  large  proportion  of  those  owned  by  the  company  are  con- 
stantly in  rapid  motion.  The  business  of  running  the  trains 
on  a  railroad  supposes  a  unity  of  management,  and  a  general 
similarity  in  the  fashion  of  the  engines  and  the  character  of 
operation.  I  think,  therefore,  it  is  competent  prima /acte  evi- 
dence for  a  person,  seeking  to  establish  the  responsibility  of 
the  company  for  a  burning  upon  the  track  of  the  road,  after 
refuting  every  other  probable  cause  of  the  fire,  to  show  that 
about  the  time  when  it  happened,  the  trains  which  the  com- 
pany was  running  past  the  location  of  the  fire  were  so  man- 
aged in  respect  to  the  furnaces  as  to  be  likely  to  set  on  fire 
objects  not  more  remote  than  the  property  burned.  It  is  pre- 
sumed to  be  in  the  power  of  the  company,  which  is  intimately 
related  with  all  its  engineers  and  conductors,  to  controvert  the 
fact  sworn  to  if  it  is  untrue,  or  if  true  in  a  particular  instance, 
that  it  was  not  so  in  respect  to  the  engines  which  passed  the 
place  at  a  particular  time  before  the  occurrence  of  the  fire. 
The  effect  of  the  evidence  would  only  be  to  shift  the  ontba  prO' 
bandi  upon  the  company,  and  that,  under  the  circumstances 
of  this  case,  seems  to  me  to  be  unavoidable." 

We  may  also  refer  to  the  case  of  Koonti  v.  Oregon  Ry  <b 
Nav.  Co.,  20  Or.  3,  which  was  an  action  to  recover  damages  for 
the  destruction  of  plaintiflf's  mill  by  fire  falling  from  one  of 
defendant's  locomotives.  What  particular  engine  this  was 
the  evidence  did  not  disclose,  nor  was  the  plaintiff  able  to  as- 
certain or  make  proof  of  its  identification  from  other  engines 
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of  the  company;  but  to  strengthen  the  inference  that  the  burn- 
ing of  the  mill  originated  in  sparks  from  this  engine,  and  to 
show  habitual  negligence  of  the  oflficers  and  agents  of  the  rail- 
road company,  he  introduced  evidence  to  show  that  other 
engines,  of  like  appearance  and  construction,  frequently  scat- 
tered fire  in  large  quantities,  and  set  other  fires  along  the 
track,  prior  and  subsequent  to  the  burning  complained  of. 
Mr.  Justice  Lord,  in  delivering  the  opinion  of  the  court,  said: 
*'  On  account  of  this  difficulty  of  identifying  a  passing  engine, 
especially  at  night-time,  so  as  to  make  direct  proof  of  such 
negligence,  and  also  for  the  reason,  as  stated  by  Mr.  Thomp- 
son, that  the  business  of  running  railroad  trains  supposes  a 
unity  of  management,  and  a  general  similarity  in  the  con- 
struction of  engines,  the  admission  of  evidence  as  to  other  and 
distinct  fires  from  the  one  alleged  to  have  caused  the  injury 
is  permitted.  Nor  is  it  requisite  that  the  testimony  must  also 
show  that  the  engine  which  it  is  claimed  caused  the  fire  was 
one  of  those  which  had  previously  or  subsequently  scattered 
fire  along  defendant's  track,  but  it  is  enough,  as  was  shown, 
that  it  is  similar  in  appearance  and  construction,  and  under 
the  same  general  management.  Hence  it  is  quite  generally 
held  that  evidence  that  sparks  were  frequently  ejected  from 
passing  engines,  causing  fire  along  its  track,  on  other  occa- 
sions, is  relevant  and  competent  to  show  habitual  negligence, 
and  to  strengthen  and  sustain  the  inference  that  the  fire  origi- 
nated from  the  cause  alleged.  As  the  plaintiff  must  proceed 
with  his  evidence  in  the  first  instance,  the  fact  that  the  defend- 
ant may  be  able  to  prove  the  identity  of  the  engine  cannot 
have  the  effect  to  make  the  admission  of  such  evidence  error." 

In  Field  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y.  339,  the 
court,  in  speaking  of  this  quality  of  evidence,  says:  "  At  all 
events,  it  showed  that  a  practice  was  indulged  in  on  the  part 
of  the  company,  about  the  time  and  near  the  place,  which 
would  have  injured  the  plaintiff's  property,  rendering  it  prob- 
able, to  a  certain  degree,  that  the  injury  was  attributable  to 
that  cause." 

We  have  quoted  extensively  from  these  authorities  to  show 
that  the  rule  of  evidence  referred  to,  although,  perhaps,  com- 
paratively new  in  its  application  in  Pennsylvania,  is  the  rule 
generally  recognized  in  this  country,  not  only  by  the  text- 
writers,  but  by  the  courts.  It  may  therefore  be  considered  as 
settled,  in  cases  of  this  kind,  where  the  offending  engine  is  not 
clearly  or  satisfactorily  identified,  that  it  is  competent  for  tha 
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plaiiitiflf  to  prove  that  the  defendant's  locomotives  generally, 
or  many  of  them,  at  or  about  the  time  of  the  occurrence,  threw 
sparks  of  unusual  size,  and  kindled  numerous  fires  upon  that 
part  of  their  road,  to  sustain  or  strengthen  the  inference  that 
the  fire  originated  from  the  cause  alleged.  And  as  in  the  case 
at  bar  it  is  not  definitely  ascertained  to  which  of  the  four  en- 
gines this  fire  was  attributable,  three  of  them  being  unknown 
and  unidentified,  we  cannot  see  how  testimony  of  this  charac- 
ter could  be  excluded. 

But  the  objective  point  of  the  inquiry  is  the  condition  of  the 
passing  engines  at  the  time  of  the  occurrence.  It  is  a  matter 
of  little  consequence  what  may  have  been  their  condition  ten 
years  or  two  years  before  that;  for  the  precautions  against 
fire,  and  the  management  of  the  engines,  may  have  been 
greatly  changed  within  that  period.  It  does  not  follow,  be- 
cause the  company,  in  its  ofiicial  management,  may  have  been 
negligent  in  this  respect  at  a  time  so  remote,  that  it  still  re- 
mains so.  The  habits  of  individuals  may,  in  some  sense,  be 
spoken  of  as  fixed  habits;  but  the  official  control  and  man- 
agement of  the  affairs  of  a  railroad  company,  as  well  as  the 
various  devices  used  as  precautions  against  danger,  are  liable 
to  frequent  and  radical  changes.  The  line  must  be  drawn 
somewhere.  This  class  of  testimony  is  exceptional  in  char- 
acter at  the  best,  and  is  only  admissible  because  the  ordinary 
sources  of  proof  are  inaccessible,  and  direct  evidence  imprac- 
ticable. The  rule  should  not,  therefore,  be  carried  beyond  the 
necessity  which  justifies  its  admission.  If  at  or  about  the  time 
when  fires  are  alleged  to  have  been  set  by  locomotive  engines, 
unknown  by  number  or  other  means  of  identification,  the  com- 
pany is  shown  to  have  been  habitually  negligent  in  the  equip- 
ment or  management  of  its  engines,  or  of  many  of  them,  this 
is  a  circumstance  to  be  considered  in  connection  with  others, 
not  only  in  determining  the  origin  of  the  fire,  but  in  deciding 
whether  or  not  the  company  was,  at  the  time,  in  this  as  in 
many  other  instances,  negligent  in  failing  to  provide  suitable 
precautions  against  danger.  If  many  of  the  company's  en- 
gines, at  or  about  the  time,  are  without  sufficient  spark-arresters, 
and  frequent  fires  are  kindled  in  consequence,  it  may  well  be 
inferred,  in  view  of  the  eflfectual  character  of  mechanical  in- 
ventions of  this  kind,  not  only  that  the  fire  in  question  origi- 
nated from  this  cause,  but  that  it  occurred  from  the  habitual 
negligence  of  the  company  in  failing  to  provide  sufficient 
spark-arresters. 
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Reasonable  latitude  must,  of  course,  be  allowed.  The  pur- 
pose of  such  proofs  would  be  defeated  if  they  were  confined  to 
the  exact  or  precise  time  of  the  occurrence.  In  Stranahan'w 
case,  the  court  admitted  proof  of  the  extent  to  which  the  va- 
rious locomotives  of  the  company  threw  sparks  on  or  about 
the  9th  (6th)  of  November,  1867,  when  the  fire  occurred. 
In  Gowen  v.  Glaser^  Penn.  Sup.  Ct.,  April  12,  1886,  3  Cent. 
Rep.  109,  the  inquiry  was  as  to  sparks  thrown  and  fires  set 
very  shortly  before  and  very  shortly  after  the  occurrence.  In 
Sheldon  v.  Hudson  River  E.  R.  Co.,  14  N.  Y.  218,  67  Am.  Dec. 
155,  the  inquiry  was  restricted  to  matters  occurring  about  the 
time  and  near  the  place  of  the  fire.  In  Koontz  v.  Oregon  Ry 
&  Nav.  Co.,  20  Or.  3,  the  offer  was  somewhat  more  extended 
in  its  efi'ects,  but  we  are  of  opinion  that  the  rule  should  not  be 
given  greater  latitude  than  we  have  given  it. 

In  the  case  at  bar,  the  first  ofier  received,  and  which  is  the 
ground  of  the  first  specification  of  error,  was  as  follows: 
"  Plaintiff's  offer  to  prove  that  the  property  of  persons  along 
the  line  of  defendant's  road,  which  passed  the  property  of  the 
plaintiffs  destroyed  by  the  fire  in  question  on  August  10, 1888, 
and  within  twelve  miles  of  plaintiff's'  said  property,  was  re- 
peatedly set  on  fire  by  unknown  and  unidentified  engines  of 
the  defendant,  and  that  the  sparks  causing  said  fires,  emitted 
by  the  said  engines,  exceeded  a  hickory  nut  in  size,  to  be  ac- 
companied by  evidence  of  experts  showing  that  engines  throw- 
ing sparks  of  the  size  of  hickory  nuts  either  did  not  use  the 
most  approved  spark-arresters  in  general  use,  or  if  they  did, 
the  spark-arresters  used  were  permitted  to  become  defective 
and  out  of  repair,  or  were  negligently  managed  by  those  in 
charge  of  them."  This  off'er,  it  will  be  seen,  was  wholly  with- 
out limit  as  to  time.  The  testimony  received  under  it  was, 
in  some  instances,  confined  to  two  or  three  months,  in  some  to 
six  months,  and  in  some  the  testimony  was  general,  and  in 
such  form  as  not  to  indicate  to  what  period  of  time  it  referred. 
The  second  off'er  was,  "to  prove  that  many  of  the  locomotive 
engines  of  the  defendant,  which  they  cannot  identify  and  which 
passed  the  plaintiff's  mill  frequently  during  a  period  of  six 
months  preceding  the  fire,  habitually  threw  sparks  of  the  size  of 
a  hickory  nut,  or  larger,"  etc.  We  are  of  opinion  that  the  ad- 
mission of  these  off'ers  was  error.  The  examination  should  be 
confined  to  the  negligent  operation  of  the  engines  of  the  com- 
pany at  or  about  the  time  of  the  fire,  with  such  reasonable  lat. 
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itude,  before  and  after  the  occurrence,  as  is  sufficient  to  enable 
such  proofs  to  be  practicable. 

What  has  been  said  disposes  of  the  first,  second,  and  third 
assignments  of  error.  The  remaining  assignments  are  with- 
out merit,  and  are  dismissed. 

The  judgment  is  reversed,  and  a  venire  faciaa  de  novo 
awarded.  

Railroads  —  Ltabilitt  ov,  for  Fikb  from  Esoapb  of  Sparks  — Bur* 
DBN  OF  Proof.  —  In  order  to  recover  for  loss  by  fire  from  the  escape  of 
sparks  from  an  eugiae  equipped  with  the  most  effective  appliances  to  prevent 
the  escape  of  fire,  the  burden  of  proof  is  upon  the  plaintiff  to  clearly  estabt 
lish  the  negligence  of  the  railroad  company:  Meyer  v.  Vickaburg  etc.  R.  R, 
Co.,  41  La.  Ann.  639;  17  Am.  St.  Rep.  408,  and  note.  From  the  fact  that 
a  fire  is  started  by  sparks  from  the  chimney  of  a  locomotive,  no  presump* 
tiou  arises  that  the  company  owning  the  locomotive  vaa  negligent  in  its  oper* 
ation:  Bernard  v.  Richmond  etc.  R.  R.  Co.,  85  Va.  792;  17  Am.  St.  Rep.  103 
and  note;  note  to  Laird  v.  Railroad,  13  Am.  St.  Rep.  57%  where  the  cases  are 
collected. 

Railroads — Liability  for  Firb  —  Spark- arbkstbrs  — Neoligknob. — 
It  is  evidence  of  negligence  for  a  railroad  company  to  run  an  engine  without 
an  appliance  on  the  smoke-stack  to  arrest  sparks  when  fire  is  thereby  com 
municated  to  adjoining  property:  Bedell  v.  Long  Island  R.  R.  Co.,  44  N.  Y. 
367;  4  Am.  Rep.  688;  Steinwey  v.  Eiie  R'y,  43  N.  Y.  123;  3  Am.  Rep.  673; 
Jackson  v.  Chicago  etc  R'y  Co.,  31  Iowa,  176;  7  Am.  Rep.  120,  and  note* 
Lackawanna  etc.  R.  R.  Co.  v.  Doak,  52  Pa.  St.  379;  91  Am.  Deo.  166,  and  note. 
Proof  that  a  fire  originated  from  sparks  emitted  from  a  locomotive  raises  a 
presumption  of  negligence  consisting  in  a  defect  in  the  construction  of  th« 
locomotive,  or  want  of  care  in  its  management,  and  oasts  npon  the  company 
the  burden  of  rebutting  it:  LouitviUt  etc,  R.  R.  Co.  T.  ReeUt  85  Ala.  497}  7 
Am.  St.  Rep.  66,  and  note. 
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Partnership  —  Settlement  of  Account  —  Jubisdiotion. — The  eonrt  of 
common  pleas  has  exclusive  jurisdiction  to  entertain  a  bill  for  the  lettla* 
ment  of  a  partnership  account  after  the  death  of  one  of  the  partners. 

Judgments  in  Equity  —  Res  Judicata  —  Dismissal  of  Bill.  —  A  final  da- 
cree  in  equity  dismissing  a  bill  upon  its  merits,  without  a  stipalatioa 
against  prejudice,  is  a  bar  to  another  bill  between  the  same  parties  npoa 
the  same  matter  in  another  court.  Such  order  of  dismissal  is  a  bar  only 
when  the  court  has  determined  that  the  plaintiff  has  no  title  to  the  relief 
sought  by  his  bill. 

Res  Judicata  —  Dismissal  of  Bill  —  JuRisDicnow.  —  Where  a  bill  in  eqaitf 
is  dismissed  for  want  of  jurisdiction,  the  dismissal  is  not  upon  the  merits^ 
and  is  not  a  bar  to  another  action  between  the  same  parties  for  the  same 
cause,  although  the  action  of  the  court  in  disoussiug  the  bill  was  err  one* 
oas. 
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John  H.  Cotton  and  Samuel  C,  Perkins,  for  the  appellant. 
Amos  Briggs  and  A.  M.  Beitler^  for  the  appellee. 

Clark,  J.  This  bill  is  for  an  account  of  the  firm  of  C.  B. 
and  G.  A.  Miller.  The  partnership  was  formed  in  November 
1878,  and  continued  until  the  decease  of  Charles  B,  Miller, 
who  died  November  13,  1884.  Grace  M.  Coffman  is  the  sur- 
viving executrix  of  his  last  will  and  testament.  G.  A.  Miller, 
the  surviving  partner,  died  January  12,  1888,  and  letters  tes- 
tamentary on  his  will  were  issued  to  W.  W.  Weigley. 

No  settlement  of  the  partnership  affairs  was  had  in  the  life- 
time of  Charles  B.  Miller.  After  his  death,  however,  George 
A.  Miller,  the  surviving  partner,  filed  his  bill  for  an  account 
in  the  court  of  common  pleas  No.  3,  of  Philadelphia,  setting 
forth  that  at  the  death  of  said  Charles  B.  Miller  the  clear 
profits  amounted  to  a  sum  not  less  than  $35,000,  which  should 
be  equally  divided,  and  that  the  said  Charles  B.  Miller  at  his 
decease  had  in  his  hands  the  sum  of  $16,000.61,  which  was 
due  and  owing  to  him;  that  no  settlement  had  yet  been  made; 
and  therefore  praying  for  an  account.  To  this  bill  the  defend- 
ant demurred,  filing  inter  alia  the  following  grounds  of  de- 
murrer: 1.  The  defendant  is  but  a  trustee,  and  has  no  interest 
in  the  corpus  of  the  estate;  3.  As  surviving  partner  of  the  al- 
leged copartnership  of  C.  B.  and  G.  A.  Miller,  it  is  the  plaintiff''s 
duty  to  convert  the  corpartnership  assets  into  money,  to  pay 
all  the  debts  of  the  copartnership,  to  account  to  the  representa- 
tives of  the  estate  of  the  deceased  partner,  and  to  show  that 
he -is  a  creditor  partner  of  said  firm,  before  any  procedure 
calling  on  the  testator's  estate  to  make  answer  to  his  alleged 
claim;  4.  The  said  bill  does  not  allege  or  show  that  the  assets 
of  said  copartnership  will  not  pay  the  debts  thereof,  and  also 
what  may  be  due,  if  anything,  to  the  plaintiflF.  At  the  hear- 
ing, the  president  judge,  Ludlow,  said:  "The  bill  does  not 
show  that  an  account  of  the  partnership  business  has  been 
stated  by  the  plaintiff.  It  is  his  duty,  as  surviving  partner, 
to  settle  the  business,  and  to  account  to  the  estate  of  his  de- 
ceased partner.  If  it  is  found  that  there  is  a  balance  due  to 
himself,  the  orphans'  court  has  jurisdiction  to  allow  his  claim 
out  of  the  estate  of  the  decedent."  The  court  was  of  opinion 
that  the  bill  was  fatally  defective,  and  the  demurrer  was  sus- 
tained, and  the  bill  dismissed  without  prejudice. 

The  surviving  partner,  as  he  alleges,  thereupon  settled  up 
the  outstanding  accounts,  and  prepared  a  statement  of  the 
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aflfairs  of  the  firm,  which  exhibited  an  indebtedness  to  him  of 
$16,000.61  by  the  estate  of  Charles  B.  Miller,  deceased.  This 
claim  he  presented  to  the  executrix  of  the  estate  of  Charles 
B.  Miller,  deceased,  who  refused  to  pay  the  same.  He  then, 
on  the  8th  of  January,  1886,  filed  in  the  common  pleas  No.  1, 
of  Philadelphia,  a  second  bill  for  an  account,  to  which  the 
defendant  again  demurred,  and  as  cause  for  demurrer  assigned 
the  want  of  jurisdiction  in  the  common  pleas  to  give  the  re- 
lief prayed  for.  On  the  19th  of  June,  1886,  the  court,  being 
of  opinion  that  the  jurisdiction  was  exclusively  in  the  orphans' 
court,  sustained  the  demurrer,  and  dismissed  the  bill,  with 
costs. 

The  executrix  of  Charles  B.  Miller,  deceased,  having  filed 
her  account  on  the  28th  of  December,  1885,  George  A.  Miller 
accordingly  went  into  the  orphang'  court,  when  it  was  called 
for  audit,  and  presented  his  claim  for  $16,000.61,  alleged  to 
be  due  him  as  surviving  partner,  on  his  own  statement  of  the 
partnership  accounts.  The  orphans'  court  in  like  manner  de- 
clined jurisdiction,  for  the  reason  that  the  claim  involved  the 
settlement  of  a  partnership  account,  and  that  ordinarily  the 
authority  of  the  orphans'  court  did  not  extend  to  the  settle- 
ment of  accounts  between  partners.  Pending  the  proceedings 
in  the  orphans'  court,  George  A.  Miller  died.  The  decree  of 
the  orphans'  court,  having  been  brought  into  this  court  upon 
an  appeal,  was  affirmed:  Miller's  Estate,  136  Pa.  St.  349.  Our 
brother  Mitchell,  delivering  the  opinion  of  the  court,  said: 
"Has  the  orphans'  court  jurisdiction  of  such  an  issue?  To 
state  the  question  thus  clear  of  irrelevant  matters  seems  to 
answer  it  in  the  negative.  It  is  not  claimed  that  an  account 
was  stated  by  the  assumed  partners  in  the  lifetime  of  both, 
and  a  balance  found  due  to  the  appellant,  upon  which  he 
would  have  standing  as  a  creditor  to  maintain  as8umpsit,0T  to 
come  in  as  a  claimant  upon  the  fund.  His  standing  as  a  cred- 
itor at  all,  in  which  character  alone  can  he  make  his  claim, 
depends  on  the  establishment  of  the  disputed  facts  of  the  ex- 
istence of  a  partnership,  and  the  balance  due  him  as  a  creditor 
partner  upon  the  account.  These  facts  the  orphans'  court  has 
no  jurisdiction  to  determine,  nor  would  it  have  any  means  of 
enforcing  payment  by  appellant  should  the  account  when 
stated  show  a  balance  against  him.  Such  issues  belong  to 
the  common  pleas,  either  in  an  action  of  account,  or  in  the 
more  convenient  form  of  a  bill  in  equity,  where  the  chancellor 
has  control  over  both  parties,  to  enforce  performance  whichever 
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way  the  result  may  turn  out.  Wiley^a  Appeal^  84  Pa.  St.  270, 
and  Ainey*8  Appeal,  11  Week.  Not.  Cas.  568,  2  Penny.  192, 
were  cited  in  support  of  this  doctrine. 

Pending  an  appeal  from  the  orphans'  court,  the  appellant 
in  this  oase  filed  the  bill  now  under  consideration,  to  which 
the  appellee  pleaded  rea  judicata,  setting  up  the  dismissal  of 
the  bill  in  the  common  pleas  No.  1  as  a  bar  to  the  present  bill. 
To  this  the  appellant  replied  that  the  bill  filed  in  common 
pleas  No.  1  was  dismissed  solely  for  want  of  jurisdiction  in  the 
said  court,  and  not  upon  the  merits.  As  the  cause  is  here  for 
argument  upon  the  bill,  answer,  and  replication,  the  facts  set 
forth  in  the  replication  must  be  assumed;  and  that  the  fact 
thus  assumed  is  true,  appears  from  the  action  of  the  court 
upon  the  motion  to  amend:  Weigley  v.  Coffman,  23  Week.  Not. 
Cas.  27. 

The  final  decree  of  a  court  of  chancery,  dismissing  a  bill 
upon  its  merits  without  a  stipulation  against  prejudice,  is,  of 
course,  conclusive  between  the  same  parties  upon  the  same 
matter  coming  in  question  in  another  court:  Kelsey  v.  Murphy^ 
26  Pa.  St.  78;  Weslcott  v.  Edmunds,  68  Pa.  St.  34;  Daniell's 
Chancery  Practice,  659,  994,  note,  and  cases  cited.  Every 
court  has  the  power,  in  the  first  instance,  to  determine  its  own 
jurisdiction;  the  first  point  decided  by  a  court  in  any  case, 
although  it  may  not  be  in  terms,  is  that  of  jurisdiction;  and  it 
has  that  power,  although  its  decision  and  the  law  may  be  that 
it  really  has  no  such  jurisdiction:  King  v.  Poole,  36  Barb.  242; 
12  Am.  &  Eng.  Ency.  of  Law,  307,  and  cases  cited. 

Judgment  upon  a  point  not  touching  the  merits  of  the  prin- 
cipal matter  in  dispute  will,  in  respect  of  that  point,  ordinarily 
raise  an  estoppel.  "  The  parties  and  their  privies  will  be  pre- 
cluded from  asserting  the  contrary  of  the  fact  found  in  such 
judgment.  Thus  dismissal  of  a  suit  for  want  of  jurisdiction 
will  estop  the  plaintiflf  from  alleging,  after  the  expiration  of 
the  statute  of  limitations,  that  he  had  begun  suit  (no  other 
one  having  been  undertaken)  within  the  proper  time;  and 
indeed,  it  appears  to  be  true,  as  a  general  proposition,  that 
where  a  party  succeeded  in  defeating  an  action  by  his  plead- 
ing, by  motion,  or  the  like,  he  cannot  defeat  a  second  action 
by  taking  a  position  inconsistent  with  that  taken  in  the  first": 
Bigelow  on  Estoppel,  53.  At  the  hearing  of  the  bill  in  common 
pleas  No.  1,  the  appellee  demurred,  assigning  want  of  jurisdic- 
tion in  the  court.  She  now  contends,  and  seeks  to  dismiss  the 
plaintifif's  bill,  upon  the  plea  of  resjudicataj  upon  the  alleged 
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ground  that  the  court  had  jurisdiction.  This  is  an  inconsis- 
tency which  cannot  be  allowed.  It  is  a  matter  of  no  conse- 
quence in  this  case  that  the  court  of  common  pleas  No.  1  in 
fact  had  jurisdiction;  that  court  decided  otherwise,  and  refused 
to  exercise  its  jurisdiction.  It  is  true  that  an  appeal  might 
have  been  taken,  but  none  was  taken,  and  the  decision  against 
the  jurisdiction  in  consequence  became  the  law  in  that  partic- 
ular case;  but  as  the  decision  was  not  upon  the  merits,  and 
did  not  determine  the  plaintiflF's  title  to  relief  under  the  bill, 
it  was  not,  according  to  all  the  cases,  a  bar  in  another  suit. 

The  determination  of  the  question  of  jurisdiction  is  but 
preliminary  to  the  consideration  of  the  case  on  its  merits.  A 
decree,  to  be  conclusive  in  other  cases  between  the  same  par- 
ties, must  have  been  on  the  merits  of  the  case:  Freeman  on 
Judgments,  3d  ed.,  sees.  260-266.  The  judgment  must  be 
upon  the  merits;  if  the  real  merits  of  the  action  are  not  decided 
in  the  prior  judgment,  it  is  no  bar:  Herman  on  Estoppel,  278, 
and  cases  there  cited.  "  It  is  only  where  the  point  in  issue 
has  been  determined  that  a  judgment  is  a  bar.  If  the  suit  is 
discontinued,  or  the  plaintiff  becomes  nonsuit,  or  for  any  other 
cause  there  has  been  no  judgment  of  the  court  upon  the  matter 
in  issue,  the  proceedings  are  not  conclusive.  So,  also,  in  order 
to  constitute  the  former  judgment  a  complete  bar,  it  must 
appear  to  have  been  a  decision  upon  the  merits,  and  this  will 
be  Bufl&cient  though  the  declaration  were  essentially  defective, 
so  that  it  would  have  been  adjudged  bad  on  demurrer.  But 
if  the  trial  went  off  on  a  technical  defect,  or  because  the  debt 
was  not  yet  due,  or  because  the  court  had  not  jurisdiction,  or 
because  of  temporary  disability  of  the  plaintiff  to  sue,  or  the 
like,  the  judgment  will  be  no  bar  to  future  action":  Greenl. 
Ev.,  sees.  529,  530.  "  If  the  decision  was  rendered  upon  a 
mere  motion  or  a  summary  application,  or  if  the  cause  was 
dismissed  upon  some  preliminary  ground,  as  upon  a  plea  in 
abatement, — e.  g.,  because  the  wrong  forum  or  mode  of  suit  had 
been  resorted  to,  for  want  of  jurisdiction,  defect  in  the  plead- 
ings, misjoinder,  non-joinder,  non-appearance  of  the  plaintiff, 
or  the  like, — the  parties  are  at  liberty  to  raise  the  main  issue 
again  in  any  other  form  they  choose":  Bigelow  on  Estoppel,  52. 
An  order  of  dismissal  is  a  bar  only  when  the  court  has  deter- 
mined that  the  plaintiff  has  no  title  to  the  relief  sought  by  his 
bill:  Story's  Eq.  PI.,  sec.  793.  *'  The  doctrine  of  r««  judicata," 
said  Mr.  Justice  Poster,  in  Foster  v.  The  Richard  Busteed,  100 
Mass.  409,  1  Am.  Rep.  125,  *'is  plain  and  intelligible,  and 
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amounts  simply  to  this:  That  a  cause  of  action  once  finally 
determined  without  appeal  between  the  parties,  on  the  merits, 
by  any  competent  tribunal,  cannot  afterwards  be  litigated  by 
new  proceedings,  either  before  the  same  or  any  other  tribunal. 
But  no  such  effect  is  attributable  to  a  decree  dismissing  a  bill 
for  want  of  jurisdiction,  failure  of  prosecution,  want  of  parties, 
or  any  other  cause  not  involving  the  essential  merits  of  the 
controversy;  and  where  in  the  answer  various  matters  of 
defense  are  set  forth,  some  of  which  only  relate  to  the  main- 
tenance of  the  suit  and  others  to  the  merits,  and  there  is  a 
general  decree  of  bill  dismissed,  from  which  it  does  not  appear 
what  was  the  prevailing  ground  of  defense,  it  is  impossible  to 
hold  that  the  decree  operates  to  preclude  future  proceedings." 
In  Walden  v.  Bodley,  14  Pet.  156,  it  was  held  that  a  decree 
dismissing  a  bill  in  chancery  generally  may  be  set  up  in  bar 
of  a  second  bill;  but  where  the  bill  has  been  dismissed  on  the 
ground  that  the  court  had  no  jurisdiction,  which  shows  that 
the  merits  were  not  heard,  the  dismissal  is  not  a  bar  to  a  sec- 
ond bill.  To  the  same  efifeot,  also,  is  Hughes  v.  United  States^ 
4  Wall.  232.  From  the  authorities  cited,  and  the  reasons 
assigned  therein,  it  is  plain  that  when  a  bill  is  dismissed  upon 
the  ground  of  want  of  jurisdiction,  the  dismissal  cannot  be  said 
to  be  upon  the  merits;  for  whether  the  action  of  the  court  be 
right  or  wrong,  the  complainant's  title  to  the  relief  sought  is 
not  thereby  determined. 

The  decree  of  the  common  pleas  is  reversed,  at  the  costs  of 
the  appellees,  and  the  record  is  remitted  for  further  proceedings. 


Partnership  —  Acoountino  —  Joeisdiotiom  aw  Equitt.  —  A  court  of 
eqaity  will  not  entertain  a  bill  for  an  accounting  between  partners,  when  the 
transaction  does  not  involre  a  statement  of  complicated  accoants,  and  has  no 
feature  taking  it  out  of  the  jurisdiction  of  a  court  of  law:  Lesley  ▼.  Botson, 
39  Misa.  363;  77  Am.  Dec.  679,  and  note.  See  BeU  t.  Hudson,  73  OaL  285; 
2  Am.  St.  Rep.  791. 

JuDOHEKT  OF  DISMISSAL  AS  Rks  Judioata.  —  An  aotion  aided  by  attach* 
ment  may  be  maintained  in  Iowa  against  a  foreign  corporation  having  prop* 
erty  within  the  state;  and  a  dismissal  by  a  federal  conrt  in  that  state  of  a 
former  action  for  the  same  canse  unaided  by  attachment,  on  the  ground  that 
jurisdiction  of  the  defendant  had  not  been  acquired,  is  no  bar  to  a  subsequent 
aotion  in  the  state  court  commenced  by  attachment:  Weyand  v.  Atchison  etc 
R'y  Co.,  75  Iowa,  573;  9  Am.  St.  Rep.  504,  and  note.  After  trial  and  verdict 
for  plaintiff,  set  aside  on  motion  of  the  defendant,  the  plaintifiF  has  the  same 
right  to  dismiss  as  if  no  trial  had  been  had.  And  after  such  dismissal  he 
may  bring  another  aotion  for  the  same  canse  of  action:  Phelps  v.  Winona  etc. 
R.  R.  Oo.,  37  Minn.  485;  5  Am.  St.  Rep.  867.  A  judgment,  to  b«  a  bar, 
must  have  been  upon  the  merits:  Pepper  v.  Donnelly,  87  Ky.  259. 
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Gallagher  v,  Kemmerbb. 

[144  Pennsylvania  Statb,  609.] 

NuiSANOS  —  Independext  Trespassers  —  Liability  of  Each.  —  Where  ui 
injury  to  lands  from  the  accumulatioa  of  refuse  from  coal  works  is  the 
result  of  independent  acts  of  trespass  by  two  or  more  persons,  each  aofe 
is  a  separate  cause  of  action  for  that  portion  of  the  injury  done  by  it^ 
although  the  exact  damage  may  be  difficult  of  ascertainment.  Such  inde- 
pendent  acts  do  not  constitute  the  several  actors  joint  trespassers  because 
the  general  consequences  become  united,  nor  will  a  release  granted  to 
one  of  them  relieve  the  others  from  their  liability  for  a  proportionate 
amount  of  the  damages  caused  by  the  independent  act  of  each  of  them. 

Witness  —  Competency  —  Value  of  Land.  —  A  witness  called  to  testify  tm 
to  damages  to  laud,  who  is  without  definite  knowledge  as  to  its  market 
value  both  before  and  after  the  injury  complained  of,  is  incompetent  to 
testify  as  to  the  extent  to  which  its  market  value  has  beea  afifected,  or 
•8  to  the  amount  of  damage  it  has  sustained. 

O.  L.  Halsey  and  H.  W.  Palmer,  for  the  appellants. 

Edward  A.  Lynch  and  John  Lynch,  for  the  appellee. 

Clark,  J.  This  action  of  trespass  on  the  case  was  brought 
by  Bernard  Gallagher  to  recover  damages  for  injuries  to  his 
land  from  a  deposit  of  mine-water,  culm,  and  dirt,  accumulated 
thereon  from  the  defendants'  mining  operations  on  Sandy  Run 
Creek,  in  Luzerne  County.  The  creek  has  its  source  in  the 
mountains,  about  four  or  five  miles  above  Gallagher's  land, 
through  which  it  passes.  The  defendants'  operations  were 
commenced  in  the  year  1877.  The  plaintiff  alleges  that  in  the 
process  of  washing  their  coal,  the  refuse,  culm,  and  dirt  were 
conducted  in  chutes,  which  emptied  the  dirt  into  the  creek, 
and  by  the  waters  of  the  creek  were  carried  to  and  thrown 
upon  his  meadow-land,  covering  twenty  acres  or  more,  and 
rendering  the  land  barren  and  wholly  unproductive.  It  ap- 
pears, however,  that  the  Highland  Coal  Company,  operated  by 
Markle  &  Co.,  had  been  mining  coal  several  miles  above  oa 
the  same  stream  from  1864,  and  that  that  company  has  ever 
since  been  so  engaged  continuously  to  the  bringing  of  this  suit. 
The  plaintiff  alleges  that  the  culm  and  dirt  from  both  these 
mines  could,  at  a  moderate  and  reasonable  expense,  have  been 
banked,  and  if  this  had  been  done  no  appreciable  injury  would 
have  resulted;  and  further,  that  the  Highland  Coal  Company, 
to  some  extent  at  least,  pursued  this  plan,  but  the  defendant 
company  dumped  the  refuse  of  their  mines  directly  into  the 
stream.  In  August,  1884,  Bernard  Gallagher,  in  consideration 
of  the  sum  of  four  hundred  dollars,  by  formal  writing  under 
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seal  released  the  Highland  Coal  Company  from  all  claims  and 
demands  for  damages,  and  from  compensation  for  injuries 
then  or  thereafter  done  to  his  property,  either  from  the  pollu- 
tion of  the  stream,  or  from  the  deposit  of  refuse  matter  upon 
his  lands  by  that  company.  It  may  be  fairly  inferred  from 
this  that  the  Highland  Coal  Company  did,  in  some  degree, 
contribute  to  the  injuries  of  which  the  plaintifif  complains. 

At  the  trial,  the  defendant  presented  a  point  for  instruction 
to  the  jury,  as  follows:  "That  as  it  appears  from  the  evidence 
that  the  plaintifif  settled  with  Markle  &  Co.  for  damages  sus- 
tained by  him  for  the  fouling  of  Sandy  Run  and  the  deposit 
of  culm  on  his  land  by  them,  and  it  being  impossible,  under 
the  evidence,  to  separate  and  ascertain  the  proportion  of  dam- 
age caused  by  them  and  by  the  defendants,  it  having  been 
occasioned  by  simultaneous  and  contemporaneous  acts,  the 
settlement  must  be  regarded  as  an  accord  and  satisfaction  for 
the  whole  damage,  and  the  plaintifif  cannot  recover  in  this  ac- 
tion." 

This  point  was  negatived,  and  that  is  the  first  error  assigned. 

It  is  argued,  on  the  part  of  the  appellants,  that  the  injury 
to  which  the  plaintifif  was  subjected  was  of  such  a  character 
that  it  could  not,  as  between  the  parties  who  caused  it,  be 
divided,  so  as  to  determine  in  what  proportion  it  was  caused 
by  each;  and  that  even  if  the  defendants'  mines  had  not  been 
operated,  the  mining  operations  of  the  Highland  Coal  Com- 
pany would  have  resulted  in  the  same  injury.  It  is  true  that 
the  injury  complained  of  may  have  been  caused  in  part  by 
the  operations  of  the  Highland  Coal  Company,  conducted  con- 
temporaneously with  the  operations  of  the  defendants*  mines, 
and  that  it  would  be  diflficult,  if  not  quite  impossible,  to  sepa- 
rate and  ascertain,  definitely  or  certainly,  the  proportion  of 
the  whole  damage  done  by  each  of  these  operations  respect- 
ively. But  these  several  operations  were  entirely  independent 
of  each  other.  They  were  several  miles  apart,  and  the  owner- 
ship, management,  and  control  were  wholly  distinct  and  sepa- 
rate. There  was  no  concert  of  action  or  common  purpose  or 
design  which  would  support  the  theory  of  joint  injury.  The 
case,  in  this  branch,  is  ruled  by  Little  Schuylkill  etc.  Co.  v. 
Richards,  57  Pa.  St.  142;  98  Am.  Dec.  209.  In  that  case,  the 
mill-dam  was  filled  by  deposits  of  coal  dirt  from  different 
mines.  The  court  below  charged  the  jury  that  if,  at  the  time 
the  defendants  were  throwing  dirt  into  the  river,  the  same 
tiling  was  being  done  by  other  collieries,  and  the  defendants 
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knew  it,  they  were  liable  for  the  combined  result.  This  instruc- 
4ion  was  held  to  be  erroneous.  The  ground  of  action,  it  was 
there  said,  is  not  the  deposit  of  the  dirt  in  the  dam,  but  the 
negligent  act  above.  The  defendants'  liability,  therefore,  began 
with  the  act  on  their  own  land,  and  they  were  responsible  for 
the  consequences;  and  as  the  negligent  act  was  separate  and 
independent  of  the  acts  of  the  other  miners,  it  was  several 
when  committed,  and  did  not  become  joint,  because  the  gen- 
eral consequences  were  united.  "Without  concert  of  action," 
said  this  court  in  the  case  cited,  "no  joint  suit  could  be  brought 
against  the  owners  of  all  the  collieries,  and  clearly  this  must 
be  the  test;  for  if  the  defendants  can  be  held  liable  for  the  acts 
of  all  the  others,  so  each  and  every  other  owner  can  be  made 
liable  for  all  the  rest,  and  the  action  must  be  joint  and  several. 
But  the  moment  we  should  find  them  jointly  sued,  then  the 
want  of  concert  and  the  several  liability  of  each  would  be  ap- 
parent. These  principles  are  fully  sustained  by  the  following 
cases:  Russell  v.  Tomlinson,  2  Conn.  206;  Adams  v.  Rally  2  Vt. 
9;  19  Am.  Dec.  690;  Van  Steenburgh  v.  Tobias,  17  Wend.  562; 
31  Am.  Dec.  310;  Buddingion  v.  Shearer,  20  Pick.  477;  Auch- 
muty  v.  Ham,  1  Denio,  495;  Partenheimer  v.  Van  Order,  20 
Barb.  479."  Unless  the  negligence  of  two  persons  is  joint  and 
concurrent,  each  is  liable  for  his  own  negligence  only:  Boyd 
V.  Insurance  Patrol,  113  Pa.  St.  269.  To  the  same  effect  are 
the  cases  of  Seely  v.  Alden,  61  Pa.  St.  306;  Leidig  v.  Bucher,  74 
Pa.  St.  67;  and  Little  Schuylkill  Co.  v.  French,  8U  Pa.  St.  366. 
It  is  a  matter  of  no  consequence  whatever  that  the  stream  was 
not  a  public  highway;  that  fact  could  not  in  any  way  affect 
the  principle  referred  to;  and  if  the  Highland  Coal  Company 
was  not  a  joint  tort-feasor,  it  is  immaterial  in  what  form  the 
release  was  effected,  whether  by  deed  or  otherwise. 

In  Pittsburgh  etc.  R^y  Co.  v.  Vance,  115  Pa.  St.  332,  we  said: 
"In  order  that  a  witness  may  be  competent  to  testify  intelli- 
gently as  to  the  market  value  of  land,  he  should  have  some 
special  opportunity  for  observation.  He  should,  in  a  general 
way  and  to  a  reasonable  extent,  have  in  his  mind  the  data 
from  which  the  proper  estimate  of  value  ought  to  be  made. 
If  interrogated,  he  should  be  able  to  disclose  sufficient  actual 
knowledge  of  the  subject  to  indicate  that  he  is  in  a  condition 
to  know  what  he  proposes  to  state,  and  to  enable  the  jury  to 
judge  of  the  probable,  approximate  accuracy  of  his  conclu- 
sions."   To  this  effect,  also,  is  Curtin  v.  Nittany  Vol,  B.  R.  Co.^ 
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135  Pa.  St.  20.  Michael  Campbell,  a  witness  produced  by  the 
plaintiff,  said  that  he  was  twenty-six  years  of  age;  that  he* 
had  lived  in  the  neighborhood  twelve  or  thirteen  years,  and 
was  driving  a  milk-wagon  for  his  father;  he  was  therefore  but 
thirteen  years  of  age  when  the  defendants  commenced  opera- 
tions. The  plaintiff  proposed  to  prove  by  this  witness  the 
market  value  of  the  land  free  from  this  deposit  of  coal  dirt, 
and  the  market  value  as  affected  by  it.  This  necessarily  im- 
plied a  knowledge,  on  the  part  of  the  witness,  of  the  nature 
and  condition  of  the  land  before  the  deposit  was  made;  but 
he  testified  to  nothing  which  justified  the  admission  of  his 
testimony  on  this  point.  As  to  his  knowledge  of  its  previous 
condition,  he  testified,  on  cross-examination,  as  follows:  — 

"Q.  How  old  are  you?  A.  Twenty-six.  Q.  You  say  that 
the  stream  has  been  bad  longer  than  you  can  remember? 
A.  Well,  no;  not  so  long  that  I  can't  remember  it;  good 
while  ago,  when  I  was  a  small  boy.  I  never  took  any  notice 
of  it.  Of  course,  I  know  cattle  used  to  drink  it  at  that  time, 
Q.  Did  you  ever  see  Gallagher's  land  before  it  was  covered  with 
coal  dirt?  A.  I  have  seen  it:  yes,  sir;  but  I  have  not  been 
through  it.  I  saw  it.  Q.  That  is,  when  you  were  a  boy?  A. 
Yes,  sir;  I  worked  for  Mr.  Heinsen.  Q.  That  creek-bottom  a 
long  there  was  a  swampy  piece  of  ground, — wet  piece  of  ground? 
A.  I  could  not  speak  for  Mr.  Gallagher's,  but  Mr.  Heinsen's  I 
passed  with  horses  on  the  opposite  side  of  the  creek.  Q.  The 
land  above  the  bottom  is  all  dry  land,  and  there  is  where  the 
land  has  been  cleared  and  cultivated;  there  was  no  part  of 
Gallagher's  land  cleared  before  the  coal  dirt  was  put  on? 
A.  Not  that  I  know  of.  Q.  Was  it  a  laurel  swamp,  as  de- 
scribed by  Mr.  Benner,  the  surveyor  ?  A.  That  I  could  not 
say.  Q.  Your  father's  place  is  somewhere  about  two  miles 
below  Gallagher's  ?  A.  Two  miles,  or  a  mile  and  a  half,  down 
along  the  Wetherly  road.  Q.  You  live  with  your  father?  A. 
Yes,  sir." 

The  witness  might,  perhaps,  have  been  competent  to  testify 
as  to  the  value  of  the  land  after  the  injury,  but  it  is  plain  by 
his  own  statement  that  he  knew  nothing  of  its  nature  and 
character  before  the  injury.  He  did  not  pretend  to  know 
whether  it  was  dry  land,  or  merely  a  laurel  swamp.  How 
was  it  possible,  therefore,  for  him  to  testify  as  to  the  value  of 
the  land  free  from  the  injury  complained  of? 

The  judgment  is  reversed,  and  a  venire  faciaa  de  novo 
awarded. 
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Joint  Ltabilitt. — Tort-feasors  ark  not  Liable  Jointly  for  damages 
resulting  from  their  wrongful  acts  when  they  act  separately  and  when  they 
maintain  different  ditches  whereby  waters  are  turned  into  a  cafion  and  flow 
over  plaintiff's  land  and  cover  it  with  dihria:  Miller  v.  Highland  Ditch  Co.,  87 
Cal.  430;  22  Am.  St.  Rep.  254,  and  note.  In  actions  for  trespass  brought 
for  separate  acts  done  by  two  or  more  persons,  if  there  was  no  concert  of  ac« 
tion,  no  common  intent,  there  can  be  no  joint  liability:  Klauder  v,  McOrath, 
35  Pa.  St.  128;  78  Am.  Dec.  329.  and  note.  A  dismissal  of  an  action  against 
one  of  several  co-trespassers  jointly  sued  cannot  be  pleaded  in  bar  by  tbo 
others:  Blosa  v.  Ply  male,  3  W.  Va.  393;  100  Am.  Dec  752.  See  extended 
note  to  Kirkwond  v.  Miller,  73  Am.  Dec.  137,  discussing  the  liability  of  oo- 
trespassers. 

Witnesses  —  Experts — Valub  of  Realty.  —  The  knowledge  of  the 
market  value  of  property  is  a  fact  known  from  information,  and  is  not  a  bare 
matter  of  opinion:  Missouri  etc.  R.  R.  Co.  v.  Fagan,  72  Tex.  127;  13  Am.  St 
Rep.  776.  The  opinion  of  a  witness  as  to  the  value  of  land  may  be  excluded, 
where  the  only  evidence  of  his  qualification  to  express  an  opinion  is  his  state* 
ment  that  he  knew  the  value  of  the  land  and  was  competent  to  state  it:  Flint 
v.  Flint,  6  Allen,  34;  83  Am.  Dec.  615.  The  opinions  of  witnesses  as  to  the 
value  of  land,  who  never  saw  the  land  until  years  after  the  right  to  com* 
pensation  has  accrued,  are  not  admissible:  San  Diego  LoCnd  Co,  v.  NtdUf  88 
Cal.  50. 


Commonwealth  v.  Central  District  and  Print- 
ing Telegraph  Company. 

[145  Pennsylvania  Statb,  121.] 

Patent  Right  —  Title  Acquired  by  Lessee.  —  A  patent  right  is  an  in. 
corporeal  right  protected  by  letters  patent  to  use  an  appliance  discoY* 
ered  by  the  patentee  for  the  production  of  a  certain  result.  Such  right 
is  clearly  distinguishable  from  the  patented  appliance,  and  the  lessee  of 
such  appliance,  without  more,  does  not  acquire  any  title  to  or  ownership 
in  the  patent  under  which  it  was  made. 

Taxation  — Patent  Rights  —  Lessee  of  Patented  Appliance.  — The  cap* 
ital  stock  of  a  telephone  company,  issued  by  it  in  consideration  of  iti 
exclusive  right,  as  lessee,  to  use  patented  telephone  appliances  within  a 
certain  territory,  the  patentee  retaining  the  exclusive  ownership  of  the 
patent  and  absolute  control  over  the  manufacture  of  the  leased  appli* 
ances,  is  not  an  investment  in  patent  rights  by  the  lessee,  and  aaoh  stock 
is  therefore  subject  to  taxation  by  the  state. 

W.  U.  Hensel,  attorney-generaly  and  James  A.  Stranahan^ 
deputy  attorney-generaly  for  the  commonwealth,  appellant. 

M.  E.  Olmstedy  for  the  appellee. 

Williams,  J.  This  case  was  tried  without  a  jury,  and  the 
facts  appear  fully  in  the  findings  of  the  learned  trial  judge. 
From  these  we  learn  that  the  American  Bell  Telephone  Com- 
pany is  a  Massachusetts  corporation,  owning  the  patents  un- 
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dor  which  the  instruments  for  transmitting  or  reproducing 
sound  are  made,  and  controlling  absolutely  the  manufacture 
and  use  of  them.  It  does  not  sell  any  interest  in  the  patent, 
or  any  territory,  or  even  a  single  instrument  made  by  it;  but 
by  leasing  the  instruments  for  a  term  of  years  at  a  rental,  it 
maintains  its  exclusive  ownership  and  control  over  this  mode 
of  communicating  messages,  and  levies  such  exactions  upon 
the  public  as  it  pleases.  Having  no  oflBce  and  doing  no  busi- 
ness in  this  state,  it  escapes  taxation  altogether:  Commonwealth 
v.  American  Bell  Tel.  Co.,  129  Pa.  St.  217.  The  mode  of  doing 
business  in  this  state  is  by  the  organization  of  subordinate 
companies,  which  erect  the  poles,  put  the  wires  upon  them, 
build  or  rent  oflBces  and  exchanges,  and  fit  them  out  with  all 
the  appliances  necessary,  except  the  instruments  manufac- 
tured by  the  Massachusetts  company.  These  are  leased,  to  be 
used  only  within  a  certain  district,  and  by  the  subordinate 
company  or  its  customers.  The  appellee,  the  Central  Dis- 
trict and  Printing  Telegraph  Company,  is  one  of  these  subor- 
dinate companies.  It  is  doing  business  in  this  state,  under 
the  authority  of  a  charter  granted  here.  Its  business  is  the 
transmission  of  messages  over  its  lines.  It  owns  the  entire 
plant  used  in  its  business,  or  has  an  exclusive  control  of  it 
under  a  lease,  and  its  system  covers  about  fifty  contiguous 
counties  in  Pennsylvania,  West  Virginia,  and  Ohio.  The  in- 
struments used  by  customers  and  at  the  several  ofiices  or 
exchanges  are  the  property  of  the  Massachusetts  company. 
The  appellee  has  no  'ownership  in  them.  It  cannot  make 
them.  It  cannot  sell  them.  It  cannot  use  them  outside  the 
enumerated  counties.  It  cannot  so  much  as  control  the  price 
that  shall  be  charged  for  the  use  of  them  by  their  customers. 
The  state  has  levied  a  tax  upon  the  capital  stock  of  the  ap- 
pellee. This  was  originally  five  hundred  thousand  dollars, 
but  the  contract  with  the  Massachusetts  company  required  it 
to  issue,  at  the  end  of  ten  years,  a  quarter  of  a  million  of  dollars 
of  additional  stock,  and  deliver  the  same  to  that  company. 
This  has  been  done.  The  contention  of  the  appellee,  which 
was  sustained  in  the  court  below,  is,  that  the  stock  issued  in 
pursuance  of  the  contract  to  the  Massachusetts  company  is 
not  liable  to  this  tax,  because  it  is  invested  in  patent  rights. 

Our  first  question  is.  What  is  a  patent  right?  We  reply, 
negatively,  that  it  is  not  the  article  or  machine  made  under 
the  letters  patent.  That  is  the  property  of  the  maker,  in  the 
same  way  and  with  the  same  attributes  that  any  other  article 
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made  or  grown  by  him  is  his  property.  The  only  difference  is, 
that  while  unpatented  articles  made  by  hira  may  be  imitated 
by  others,  this  may  not  be,  so  long  as  the  letters  patent  are  ia 
force,  without  his  license  or  consent.  The  article  so  made  is 
the  fruit  of  the  combination  or  appliance  that  has  been  pat- 
ented, but  is  not  the  patent  right.  It  will  be  best  to  adopt  in 
this  connection  the  exact  words  of  the  supreme  court  of  tho 
United  States  in  Patterson  v.  Kentucky,  97  U.  S.  601:  "The 
right  of  property  in  the  physical  substance  which  is  the  fruit 
of  the  discovery  is  altogether  distinct  from  the  right  in  the 
discovery  itself;  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct  from 
the  copyright  of  the  map  itself."  In  support  of  this  proposi- 
tion, the  case  of  Stephens  v.  Cady,  14  How.  628,  was  cited. 
Answering  affirmatively,  I  would  say  that  a  patent  right 
is  the  right,  protected  by  letters  patent,  to  use  the  process, 
combination,  or  appliance,  discovered  by  the  patentee,  for  the 
production  of  a  certain  result.  It  is  an  incorporeal  right,  con- 
ferred by  the  government,  by  way  of  encouragement  to,  and 
as  compensation  for,  the  employment  of  time  and  labor  and 
money  in  the  discovery  of  new  and  useful  things  to  minister 
to  the  comfort  and  aid  in  the  progress  of  the  public.  So  long 
as  the  given  result  can  be  reached  only  by  means  of  the  pro- 
cess, combination,  or  appliance  covered  by  the  letters  patent, 
the  patentee  has  an  exclusive  control  of  the  result.  When 
some  other  inventor  reaches  the  same  result  by  another  and 
better  process  discovered  by  him,  he  is  not  interfered  with  by 
the  letters  patent  to  his  predecessor,  so  long  as  he  does  not  in- 
fringe upon  the  invention  they  cover,  but  may,  by  the  use  of 
his  own  superior  methods,  supersede  it  and  drive  it  from  the 
market.  An  inventor,  by  an  ingenious  combination  of  wheels, 
levers,  knives,  and  bars,  produces  a  mowing-machine,  and  ob- 
tains a  patent  therefor.  This  does  not  interfere  with  the  cut- 
ting of  grass  or  grain  in  any  other  way,  nor  with  the  use  of 
mowing-machines  that  do  not  employ  the  peculiar  process, 
combination,  or  appliance  covered  by  the  patent.  The  patent, 
therefore,  gives  to  the  inventor  no  control  over  the  result,  the 
cutting  of  grass  or  grain,  except  in  so  far  as  it  is  sought  to  be 
done  by  the  use  of  his  device.  It  gives  hira  no  control  over 
the  instruments  by  which  the  cutting  is  done,  except  they 
employ  the  particular  process,  combination,  or  appliance  to 
which  he,  as  the  inventor,  has  the  exclusive  right.  This  right, 
which  is  his  by  discovery,  and  which  has  been  protected  by 
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the  act  of  the  government  in  forhidding  others  to  employ  it 
without  his  consent,  is  the  "  patent  right." 

Our  next  question  is,  whether  the  appellee  has  invested  any 
portion  of  its  stock  in  the  patent  rights  under  which  the  Bell 
teleplione  instruments  are  manufactured.  This  question  is 
fully  answered  by  the  contract  to  which  we  have  already  re- 
ferred. It  will  not  be  pretended  that  it  acquired  any  interest 
in  the  letters  patent  as  owner  of  a  fractional  part  of  the  title 
conferred  by  them;  nor  as  the  owner  of  the  right  to  make  and 
vend  in  any  given  subdivision  of  the  territory  covered  by 
them;  nor  yet,  as  owner  of  a  single  instrument,  the  fruit  of 
the  patent  right  owned  by  the  Massachusetts  company.  It  is, 
as  to  this  part  of  the  plant  employed  in  its  business,  a  lessee. 
It  hires  the  manufactured  instruments  as  a  farmer  might  hire 
a  mowing-machine,  and  acquires  no  more  interest  in  the  pat- 
ent right  held  by  its  lessor  than  would  the  farmer.  It  is  quite 
common  for  manufacturers  to  lease  instruments  made  by  them 
under  protection  of  letters  patent.  Printing-presses,  pianos, 
mill-gearing,  portable  saw-mills,  and  other  articles  are  thus 
leased;  but  it  has  never  been  suggested  that  the  lessees  be- 
came thereby  owners  of  or  investors  in  the  patent  rights  un- 
der which  the  articles  in  their  possession  were  made.  On 
the  other  hand,  those  articles  remain  the  property  of  the  les- 
sors, who  part  with  nothing  but  the  possession,  for  which  they 
are  paid  the  agreed  rent,  or  in  default  of  such  payment,  they 
take  the  article  from  the  lessee,  and  resume  possession  by  vir- 
tue of  their  absolute  ownership.  It  is  not  important  to  in- 
quire whether  the  stock  issued  to  the  Massachusetts  company 
was  a  bonus  or  a  method  of  securing  an  additional  rent,  since 
it  is  not  pretended  the  appellee  received  any  consideration  for 
it  beyond  that  which  appears  in  the  contract,  which  was  the 
right  to  use  manufactured  instruments  as  a  lessee.  This  was 
therefore  not  an  investment  in  the  patent  rights,  but  in  man- 
ufactured instruments  and  appliances  made  under  the  protec- 
tion of  the  patents.  The  first  is  an  incorporeal  right,  which 
the  owners  refuse  to  sell,  in  whole  or  in  part;  the  other  is  its 
corporeal  embodiment  in  a  manufactured  article,  prepared  for 
market;  or,  in  the  language  of  the  supreme  court  of  the 
United  States,  its  "fruit."  The  first  is  the  right  of  the  in- 
ventor to  the  "  child  of  his  brain  ";  the  other  is  the  personal 
property  of  the  maker,  wrought  into  shape  for  the  market  by 
his  hands,  and  distinguished  from  other  personal  property  only 
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in  this,  that  the  process  of  manufacture  is  protected  by  the 
letters  patent. 

But  let  us  look  at  the  practical  operation  of  the  rule  laid 
down  in  the  court  below.  We  will  suppose,  for  this  purpose, 
that  the  corporation  owning  the  rights  secured  by  letters  pat- 
ent is  a  Pennsylvania  corporation,  and  that  its  capital  stock, 
to  the  amount  of  one  million  dollars,  is  invested  in  the  patents. 
This  would  be  exempt  from  taxation  by  the  state,  because 
invested  in  incorporeal  rights  secured  by  the  grant  of  the 
government  of  the  United  States,  and  evidenced  by  letters 
patent.  We  will  suppose,  further,  that  our  corporation,  like 
the  Massachusetts  corporation  in  this  case,  retains  an  exclu- 
sive control  over  the  manufacture  of  the  instruments  to  which 
its  patents  relate,  and  produces  them  in  great  numbers. 
Within  the  state  we  will  suppose]  there  are  ten  local  compa- 
nies like  that  now  before  us,  with  their  wires,  stations,  and 
exchanges,  ready  to  enter  upon  the  business  of  transmitting 
messages  by  telephone,  with  a  capital  stock,  like  that  of  the 
Central,  of  seven  hundred  and  fifty  thousand  dollars  each. 
They  apply  to  our  corporation  for  several  thousands  of  its 
manufactured  instruments  with  which  to  complete  their 
plants  and  enter  upon  their  business,  and  are  told  that  the 
instruments  are  not  for  sale,  but  can  be  had  only  at  a  rental 
amounting  to  several  times  their  value,  annually.  They  ac- 
cordingly take  upon  lease  the  machines  they  need,  and  pay 
as  in  this  case,  in  addition  to  an  annual  rental  in  cash,  one 
third  of  their  capital  stock  in  a  block,  as  a  bonus,  or  as  an 
additional  rent.  Our  corporation  now  owns  two  million  five 
hundred  thousand  dollars  of  the  stock  of  the  local  com- 
panies, which  represents  the  use  or  rent  of  its  manufac- 
tured goods.  If  the  stocks  are  also  exempt,  then,  on  an  actual 
investment  of  one  million  dollars  in  patents,  we  have  three 
million  five  hundred  thousand  dollars  of  stock  exempt  from 
taxation.  The  same  rule,  applied  in  the  other  states,  might 
result  in  the  exemption  througliout  the  country  of  fifty  million 
dollHrs  or  one  hundred  million  dollars  of  stock  from  state 
taxation,  on  an  actual  investment  in  patents  of  but  one  mil- 
lion  dollars. 

The  trouble  with  this  rule  is,  that  it  overlooks  the  distinc- 
tion between  the  incorporeal  right  secured  by  letters  patent, 
and  the  tangible  commodity  or  finished  product  which  is  its 
fruit.  This  finished  product,  or  fruit  of  the  right  secured  by 
letters  patent,  is  merchandise,  whether  it  takes  the  form  of  a 
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patent  reaper,  a  power  printing-press,  a  fountain-pen,  a  pencil- 
sharpener,  or  an  instrument  called  a  telephone.  If  the  manu- 
facturer sells  his  product,  the  right  to  use  it  is  an  implied 
term  of  the  contract  of  sale.  If  he  leases  it  the  same  is  true. 
Whether  he  sells  or  leases,  he  deals,  not  in  a  patent  right,  but 
in  manufactured  goods.  The  buyer  or  lessee  gets  no  right 
under  the  letters  patent,  except  that  which  follows  as  a  neces- 
sary incident  from  his  purchase  or  hiring,  viz.,  the  right  to  use 
the  article  bought  or  hired,  without  other  liability  than  that 
which  his  contract  provides  for.  We  are  clearly  of  the  opinion 
that  the  stock  paid  the  Massachusetts  company,  under  the  con- 
tract by  which  the  defendant  company  secured  the  telephonic 
instruments  needed  in  its  business,  was  not  an  investment  in 
patent  rights,  but  in  instruments  that  enter  into  and  form 
part  of  its  plant,  as  truly  as  the  poles,  or  wires,  or  switch 
boards  used  by  it. 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  in  favor  of  the  commonwealth  for  the  balance  of  the 
tax  as  adjusted  by  the  taxing  officers  of  the  commonwealth, 
with  interest  and  costs. 

Balance  of  tax  on  capital  stock $375  00 

Interest  at  twelve  per  cent 

Attorney-general's  com  m mission 

Total 


Patents  —  Effect  ot  License  to  Use.  —  A  license  to  nse  an  invention 
which  is  restrained  to  individuals  is  not  an  abandonment  of  the  invention: 
McCay  v.  Burr,  6  Pa.  St.  147;  47  Am.  Deo.  441,  and  note;  Slemmer'e  Ap- 
peal,  58  Pa.  St.  155;  98  Am.  Dec.  248,  and  note. 

Patents  —  Control  of,  by  Goveenment.  —  The  nse  of  a  patented  article 
devoted  to  public  use  is  subject  to  control  by  state  legislation:  State  v.  Tele- 
phone Co.,  36  Ohio  St.  296;  38  Am.  Rep.  583. 
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Commonwealth  v.  Edison  Electeio  Light  Co. 

[145  Pennsylvania  Statk,  131.] 

Taxation  —  Capital  Stock  of  Corporatiow.  —  A  corporation  engaged  in 
prodacing  electricity  and  selling  it  for  the  generation  of  light,  heat,  or 
power,  is  not  a  manufacturing  corporation,  within  the  meaning  of  a  8tat> 
ate  exempting  from  taxation  the  capital  stock  of  manufacturing  oor> 
porations  not  engaged  in  the  manufacture  of  liquors  or  of  gas. 

Patent  Right  —  Title  Acquired  by  Lesseb.  —  The  exclusive  right  secured 
by  letters  patent  to  the  inventor  is  an  incoporeal  right,  clearly  distin< 
guishable  from  the  ownership  of  the  patented  appliance,  and  the  lessee 
of  such  appliance,  without  more,  acquires  no  title  to  or  ownership  in  the 
patent  under  which  it  was  made. 

Taxation  —  Patent  Rights  —  Stock  or  Corporation.  —  The  capital  stock 
of  one  corporation  paid  to  another  corporation  as  the  consideration  for 
the  right  to  use  a  patented  appliance  for  the  production  of  electricity 
within  a  certain  territory  as  lessee,  the  patentee  retaining  exclusive 
ownership  of  the  patent  and  the  exclusive  right  to  manufacture  and  dis- 
pose  of  the  patented  appliance  leased,  is  not  an  investment  in  patent 
rights,  and  such  stock  is  therefore  subject  to  taxation  by  the  state. 

W.  U.  Henaely  attorney-general,  and  James  A.  Stranaham^ 
deputy  attorney-general,  for  the  commonwealth,  appellant. 

M.  E.  Olmsted,  Samuel  B.  Huey,  and  Robert  Snodgrasa,  for 
the  appellee. 

Williams,  J.  Two  questions  are  raised  in  this  case.  The 
first  is,  whether  the  appellee  is  a  manufacturing  company. 
While  it  might  well  be  so  regarded,  if  the  question  were  an 
open  one,  we  have  no  doubt  that  it  does  not  come  within  the 
class  recognized  by  our  acts  of  assembly  relating  to  manufac- 
turing companies;  and  the  learned  judge  of  the  court  below 
reached  a  correct  conclusion  upon  this  question,  for  reasons 
given  in  the  opinion  of  this  court  just  filed  in  the  case  of  Com- 
monwealth  v.  Northern  Light  and  Power  Co.,  145  Pa.  St.  105. 

The  other  question  is,  whether  any  portion  of  the  capital 
stock  of  the  Philadelphia  company  is  invested  in  patent  rights, 
and  for  that  reason  exempt  from  taxation.  The  court  below 
was  of  the  opinion  that  stock  issued  to  the  Edison  Electric 
Light  Company  of  New  York,  amounting  to  about  forty-nine 
thousand  dollars,  out  of  a  total  capital  of  one  hundred  and  forty 
thousand  dollars,  was  invested  in  patent  rights,  and  therefore 
exempt.  This  finding  rests  on  the  written  agreement  or  license 
bearing  date  on  the  third  day  of  February,  1887,  and  we  are 
now  to  inquire  whether  the  finding  is  sustained  by  the  agree- 
ment. It  contains  a  recital  that  the  Edison  Electric  Light  Com- 
pany of  New  York  is  the  owner  of  many  patents  obtained  for 
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appliances  used  in  the  production  of  electricity  by  artificial 
means,  its  delivery  to  customers,  and  its  utilization  for  purposes 
of  light,  heat,  and  power.  It  recites,  further,  the  desire  of  the 
Philadelphia  company  to  acquire  an  exclusive  right  to  use 
such  appliances  in  the  city  of  Philadelphia.  Then  follows  the 
grant  of  the  desired  exclusive  right,  but  only  as  to  the  use  of 
the  appliances,  and  under  certain  conditions  and  limitations, 
which  show  plainly  the  purpose  of  the  owners  of  the  patents  to 
maintain  their  exclusive  ownership  in  them,  and  their  absolute 
control  over  the  manufacture  of  the  appliances,  and  over  the 
manufactured  articles  when  finished.  Among  these  conditions 
is  one  that  limits  the  right  of  the  licensee  to  the  supply  of  its 
customers  on  the  described  circuit;  another  forbidding  the 
use  of  the  license  for  any  other  purposes  than  such  as  relate  to 
light,  heat,  and  power  to  propel  stationary  machinery;  another 
declaring  the  license  to  be  personal  to  the  licensee,  and  forbid- 
ding any  assignment  or  transfer  of  it.  Still  another  reserves 
to  the  New  York  company  the  right  to  terminate  the  license 
on  any  default  made,  resume  the  exclusive  ownership  of  the 
territory,  and  grant  a  new  license  to  another  party  covering 
the  same  exclusive  right  in  the  same  territory. 

Under  this  agreement,  the  licensee  secures  the  right  to  use 
the  appliances  made  under  the  several  patents  held  by  the 
licensor,  for  a  fixed  price,  to  be  paid  in  money,  in  its  own  stock, 
or  in  both;  and  it  secures  nothing  more.  The  New  York 
company,  on  the  other  hand,  retains  its  exclusive  ownership  of 
all  its  patents,  an  absolute  control  over  the  manufacture  of  its 
appliances  protected  by  the  patents,  and  over  the  use  and  dis- 
position of  every  one  of  the  manufactured  articles  which  its 
licensee  uses.  We  have  just  held  in  Commonwealth  v.  Central 
D.  &  P.  Tel.  Co.,  145  Pa.  St.  121,  ante,  p.  677,— following  Patter- 
son v.  Kentucky,  97  U.  S.  501,  Stephens  v.  Cady,  14  How.  528,  and 
Webber  v.  Virginia,  103  U.  S.  344, — that  the  exclusive  right  se- 
cured to  the  inventor  by  letters  patent  is  an  incorporeal  right, 
clearly  distinguishable  from  the  ownership  of  the  instrument 
or  appliance  manufactured  under  and  by  virtue  of  that  right; 
and  that  a  lessee  of  the  instrument  or  appliance  acquires  no 
title  to  or  ownership  in  the  patent  under  which  it  was  made. 
In  the  language  of  Justice  Field  in  Webber  v.  Virginia,  103 
U.  S.  344:  "  The  right  conferred  by  the  patent  laws  of  the 
United  States  on  inventors,  to  sell  their  inventions  and  dis- 
coveries, does  not  take  the  tangible  property  in  which  the  in- 
vention or  discovery  may  be  exhibited  or  carried  into  effect 
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from  the  operation  of  the  tax  and  license  laws  of  the  state." 
Whether  the  "tangible  property  " — that  is,  the  machines  or  ap- 
pliances made  and  ready  for  use — is  in  the  handsof  the  makers, 
of  venders,  lessees,  or  licensees,  can  make  no  difference.  Such 
property  is  not  a  patent  right,  but  the  visible,  tangible  fruit  of 
the  right  secured  by  the  patent,  which  passes  to  a  purchaser  or 
lessee  in  precisely  the  same  way  that  any  other  manufactured 
articles  pass  from  the  maker  to  the  buyer  or  lessee.  It  is  not 
necessary  to  repeat  what  was  said  upon  this  subject  in  Common' 
wealth  V.  Central  D.  &  P.  Tel.  Co.,  145  Pa.  St  121;  ante,  p. 
677;  but  for  reasons  given  in  the  opinion  filed  in  that  case, 
we  reverse  the  judgment  as  to  the  taxability  of  the  stock  of 
the  appellee  used  to  pay  the  rent  of,  or  price  of  the  license  to 
use,  the  manufactured  appliances  of  the  New  York  company 
in  its  business  in  Philadelphia. 

Judgment  is  now  entered  in  favor  of  the  appellant,  the 
commonwealth  of  Pennsylvania,  for  the  sum  of  $147,  with 
interest  and  costs  in  addition  to  the  judgment  entered  in  the 
court  below. 

Tax  on  $49,000,  capital  stock $147  00 

Interest  at  twelve  per  cent  from  November  6, 1888,  to 
Attorney-general's  commission 

.  Patent  Rights.  — The  questions  involved  in  this  case  are  decided  in 
Cammonweallh  v.  Central  etc.  Tel.  Co.,  145  Pa.  St.  121;  ante,  p.  677,  and  note. 
See  alao  Commonwealth  v.  American  B.  Tel.  Co.,  129  Pa.  St  217,  in  which  the 
power  of  the  state  to  tax  patent  rights  is  discussed. 
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[146  PSMMSLYVAMA  STATB,  220.] 
HlGHWATS — LlABILITT  OF  LaND-OWNKR  WhO  AlTSRS  GrADB  OT  HiOHWAT. 

—  A  land-owner,  who,  by  permission  of  a  turnpike  company,  alters  the 
grade  of  a  public  highway  on  his  land,  assumes  the  duty  and  obligation 
of  such  company  to  make  the  altered  road  suitable  and  safe  for  pnblio 
travel. 

Highways  —  LiABiLrrr  for  Injury  Cattsbd  by  Friohtkned  Horsk. — 
Township  officers  or  others  whose  duty  it  is  to  keep  a  public  highway 
safe  and  suitable  for  travel  are  only  bound  to  anticipate  the  ordinary 
needs  of  travel  conducted  in  the  ordinary  manner,  and  they  are  not 
bound  to  anticipate  the  danger  to  which  the  frightened  horse  of  a  trav- 
eler may  expose  him. 

Highways  —  Liability  of  Land-owner  for  Ikjory  GAnsED  by  Fright- 
BNED  Horse  on  Hiquvvay.  —  An  adjoining  land-owner  who  maintains 
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•n  anfenced  pond  fifteen  feet  from  the  edge  of  a  pnblio  highway  and 
twenty-seven  feet  from  the  traveled  part  of  the  road,  which  ia  suitable 
for  travel,  is  not  liable  to  a  traveler  whose  horse,  becoming  frightened 
from  some  unknown  cause  not  attributable  to  the  road  or  the  pond, 
leaves  the  road  and  carries  his  owner  into  such  pond,  where  he  receives 
the  injury  complained  of. 

Trespass  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendants.  A  small  stream 
running  through  defendants'  land  several  feet  below  the  level 
of  the  highway  on  which  plaintiff  was  driving  crossed  it  at 
the  place  where  the  accident  occurred.  Some  time  before 
the  then  owners  of  the  adjoining  land  built  a  dam  eight  feet 
high  across  the  stream  on  the  northerly  side,  and  about  fif- 
teen feet  from  the  highway,  for  the  purpose  of  collecting  the 
water  and  forming  an  ice-pond.  The  defendants,  after  pur- 
chasing the  land,  obtained  permission  from  the  turnpike  com- 
pany building  the  road  to  raise  the  grade  of  the  road  at  the 
point  referred  to,  and  they  filled  in  about  eight  feet,  turn- 
piked  the  surface,  constructed  a  culvert  for  the  passage  of  the 
stream,  and  thus  raised  the  road  and  their  own  land  between 
it  and  the  dam  to  the  level  of  the  latter.  They  failed  to  re- 
build a  fence  or  guard-rail  which,  had  formerly  existed  between 
the  road  and  the  dam.  While  plaintiff  was  driving  on  the 
highway  at  the  point  above  described,  his  horse  suddenly 
frightened  from  some  unknown  cause,  and  ran  into  the  ice- 
pond,  severely  injuring  plaintiff.  Other  facts  are  stated  in  the 
opinion.    Judgment  for  plaintiff,  and  defendants  appealed. 

Edwin  W.  Jackson,  for  the  appellants. 

Robert  Snodgrass,  for  the  appellee. 

Mitchell,  J.  The  learned  judge  below  laid  down  very 
clearly  and  accurately  the  general  rules  applicable  to  cases  of 
accidents  through  alleged  defects  in  the  public  roads,  and  the 
only  substantial  question  before  us  is,  whether,  on  the  admitted 
or  undisputed  facts,  there  was  sufficient  evidence  of  negligence 
on  the  part  of  defendants  to  go  to  the  jury. 

The  rule  as  to  excavations  or  other  sources  of  danger  by  an 
owner  of  land  in  the  vicinity  of  a  public  road  was  stated  in 
Gramlich  v.  Wurst,  86  Pa.  St.  74,  27  Am.  Rep.  684,  and  OUlea- 
pie  v.  McGowan,  100  Pa.  St.  144,  45  Am.  Rep.  365,  and  need 
not  be  enlarged  upon  here.  On  the  admitted  facts  of  this 
case,  the  defendants  would  not  have  been  liable  merely  as 
owners  of  the  pond.     But  defendants,  having  altered  the  road 
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by  agreement  or  license  from  the  turnpike  company,  through 
the  receiver,  assumed  the  duty  of  the  company  in  that  regard, 
and  the  case  must  be  considered  in  the  light  of  the  duty  of  the 
company  if  it  had  made  the  change  itself. 

The  precise  limits  of  liability,  where  the  element  of  an  unruly 
or  frightened  horse  enters  into  the  causes  of  an  accident  on  a 
public  highway,  have  been  the  subject  of  controversy  and 
some  difficulty.  It  is  conceded  that  our  cases  hold  the  town- 
ship authorities  to  a  more  exacting  riile  than  obtains  in  some 
other  states,  but  none  of  them  go  so  far  as  to  say  that  they 
must  make  the  road  safe  for  runaway  horses.  The  subject 
was  carefully  considered  in  the  recent  case  of  Jackson  Town- 
ship V.  Wagner,  127  Pa.  St.  184,  14  Am.  St.  Rep.  833,  where 
our  brother  Williams  said:  "Township  officers  are  bound  to 
anticipate  and  provide  against  the  ordinary  needs  of  travel 
conducted  in  the  ordinary  manner,  ....  but  are  not  bound  to 
anticipate  the  danger  to  which  a  broken  wagon  or  a  frightened 
horse  may  expose  the  driver."  And  again:  "  It  is  necessary 
to  inquire  whether  the  accident  was  the  natural  or  probable 
result  of  any  act  or  omission  of  the  township  officers,  which 
rendered  the  highway  unsafe  for  the  purposes  of  travel,  con- 
ducted in  the  ordinary  manner  and  by  the  ordinary  means  of 
conveyance.  If  it  was,  then  the  plaintiff  ought  to  recover; 
and  the  fright  of  her  horse,  the  breaking  of  her  wagon,  and  her 
inability  to  guide  her  frightened  animal  should  not  stand  in 
the  way  of  her  recovery.  These  circumstances  do  not  confer 
on  her  any  rights  she  would  not  have  possessed  without  them, 
nor  give  her  any  higher  claim  on  the  care  of  the  township 
officers.  On  the  other  hand,  they  do  not  take  from  her  any 
right  to  which  she,  in  common  with  other  travelers,  was  en- 
titled in  the  use  of  the  highway.  It  is  the  condition  of  the 
highway,  therefore,  and  not  the  succession  of  accidents  that 
befell  the  plaintiff,  to  which  the  attention  of  the  jury  should 
have  been  held.  Was  the  road  on  that  day  and  at  that  place 
in  a  condition  that  made  it  a  suitable  and  sufficient  road  for 
public  travel  conducted  in  the  ordinary  manner  7" 

The  criterion  here  laid  down  was  reaffirmed  in  the  same 
case  ( Wagner  v.  Jackson  Township,  133  Pa.  St.  61),  and  must  bo 
considered  the  settled  law. 

Tested  by  this  rule,  it  is  clear  that  there  was  no  sufficient 
evidence  of  negligence  to  take  this  case  to  the  jury.  There 
was  no  defect  in  the  road-bed.  It  was  level,  and  safe  for  ordi- 
nary travel.    The  edge  of  the  pond  was  fifteen  feet  outside  the 
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line  of  the  turnpike,  and  twenty-seven  feet  from  the  traveled 
part  of  the  road,  which  was  to  some  extent  separated  and  dis- 
tinguished from  the  part  adjoining  the  pond  by  a  line  of  tele- 
graph poles.  The  cause  of  the  horse's  fright  is  unknown,  but 
there  was  no  evidence  that  it  was  from  anything  on  or  con- 
nected with  the  road  or  with  the  pond.  Apart  from  the  fright 
of  the  horse,  there  was  nothing  to  show  any  danger  to  travel 
from  the  existence  of  the  pond  and  the  absence  of  a  fence  be- 
tween it  and  the  road.  It  is  in  this  respect  that  the  present 
differs  from  the  line  of  cases  of  which  Plymouth  Township  v. 
Graver,  125  Pa.  St.  24,  11  Am.  St.  Rep.  807,  is  the  exemplar. 
There,  as  here,  the  road-bed  was  without  defect,  but  it  was 
along  and  immediately  adjacent  to  the  tracks  of  the  railroad, 
where  the  passage  of  trains  had  a  natural  tendency  to  frighten 
horses.  The  road,  therefore,  as  it  existed,  contained  the  ele- 
ments of  danger  to  ordinary  travel;  and  this  court  held  that 
it  was  the  duty  of  the  township  to  anticipate  and  provide 
against  such  danger.  The  element  of  danger  to  ordinary 
travel  is  wanting  in  the  present  case;  and  therefore  the  jury 
should  have  been  instructed  that  there  was  no  sufficient  evi- 
dence on  which  to  hold  the  defendants  liable. 
Judgment  reversed.  

Stbrrett,  J.,  dissented,  on  the  ground  that  thongh  the  facts  were  andis- 
puted,  yet  the  question  as  to  whether  or  not  the  defendants  were  negligent 
iu  failing  to  erect  a  fence  or  guard-rail  between  the  highway  and  the  dam 
should  have  been  submitted  to  the  jury  for  determination.  On  this  point  he 
said:  "  Whether,  in  consequence  of  the  local  changes  made  by  defendants, 
the  pond,  of  considerable  depth,  etc.,  formerly  elevated  about  eight  feet 
above  the  turnpike,  but  now  on  a  level  therewith,  was  dangerous,  and  if  so, 
whether  it  was  in  such  close  proximity  to  the  public  road  as  to  render  travel 
thereon  dangerous,  etc.,  were,  according  to  all  well-considered  authorities, 
questions  of  fact  for  the  jury.  If  the  changes  referred  to  had  been  made  by 
the  turnpike  company,  and  suit  had  been  brought  against  it  for  neglect  of 
duty  in  not  providing  a  guard-rail  or  other  suitable  protection  against  danger, 
the  same  questions  would  have  arisen.  By  permission  of  the  sequestrator, 
the  changes  were  made  by  defendants  for  their  own  convenience  and  benefit, 
and  it  thereby  became  their  duty  to  provide  such  protection  as  the  changed 
condition  required,  if  any.  The  affirmance  of  defendants'  third,  fourth,  and 
fifth  points  would  have  had  the  effect  of  taking  the  case  from  the  jury,  and 
holding,  as  matter  of  law,  that  the  defendants,  who,  for  their  own  convenience 
and  benefit,  raised  the  grade  of  the  turnpike  to  the  level  of  their  pond,  and 
left  it  in  that  dangerous  condition,  without  providing  any  protection  what- 
ever as  a  substitute  for  the  embankment  and  the  fence  which  they  removed, 
were  not  guilty  of  any  negligence.  This  would  have  been  a  wide  and  danger^ 
ous  departure  from  well-settled  principles.  The  question  of  negligence,  of 
which  there  was  an  abundance  of  evidence,  was  clearly  for  the  jury." 


May,  1891.]         Commonwealth  v.  Geradb.  689 

Highways  —  Ltabilitt  of  Land-ownee  tor  Alterino  Grad*.  —  The 
remedy  for  injuries  caused  by  altering  the  grade  of  a  highway  by  a  railroad 
is  not  against  the  town,  but  the  railroad,  under  the  Revised  Statutes  of  Massa- 
chusetts: Parker  v.  Boston  etc.  R.  R.  Co.,  3  Cush.  107;  50  Am.  Dec  709,  and 
note. 

Highways  —  Liability  tor  DEFEcrg  in  —  Frightened  Horse.  —  Where 
objects  ordinarily  calculated  to  frighten  roadworthy  horses  are  allowed  to 
remain  on  a  highway,  they  are  regarded  as  defects,  and  after  due  notice  to 
the  authorities  the  township  will  be  liable  for  injuries  caused  thereby:  North 
Manheim  Tp.  v.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  650,  and  note;  Card 
V.  City  of  Ellsworth,  65  Me.  547;  20  Am.  Rep.  722.  The  running  away  of  a 
plaintiff's  horse  will  not  bar  his  recovery  for  injury  received  through  a  defect 
in  a  highway  causing  such  injury  during  the  runaway:  Ring  v.  City  qf  Cohoeaf 
77  N.  Y.  83;  33  Am.  Rep.  574. 
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[146  Pbnnsylvania  State,  289.1 

Cbiminai  Law  —  Presumption  ob  Innocence  —  Burden  o?  Proof  nbtbr 
Shifts.  —  A  person  accused  of  crime  is  presumed  innocent  until  his  guilt 
is  clearly  established,  and  it  is  incumbent  on  the  state  to  prove,  not  only 
to  the  satisfaction  of  the  jury,  but  beyond  a  reasonable  doubt,  the  pres- 
ence of  every  ingredient  necessary  to  constitute  the  crime  charged. 
Presumptions  of  fact,  however,  sometimes  stand  for  full  and  express 
proof  until  the  contrary  is  established;  as,  that  the  accused  is  sane  until 
he  proves  his  insanity. 

Criminal  Law  —  Insanity  as  Defense  —  Burden  and  Measure  of  Proof. 
—  When  insanity  is  set  up  as  a  defense  to  the  crime  charged,  it  is  incum* 
bent  on  the  accused  to  rebut  the  presumption  of  sanity,  and  show,  not 
beyond  a  reasonable  doubt,  nor  either  clearly  or  conclusively,  but  by 
fairly  preponderating  evidence,  such  as  is  ordinarily  required  to  prove  a 
civil  issue,  that  he  was  insane  at  the  time  of  committing  tho  crimn 
charged. 

Criminal  Law  —  Insanity  as  Defense  —  Measure  of  Ppoof  —  Instruc- 
tions. —  When  insanity  is  set  up  as  a  defense  to  the  crime  charged,  it 
must  be  proved  by  fairly  preponderating  evidence;  and  while  a  mere 
doubt  as  to  such  insanity  will  not  justify  an  acquittal,  yet  it  is  reversible 
error  to  instruct  that  it  must  be  •'  clearly  proved,"  although  substantially 
correct  instructions  as  to  the  mesisure  of  proof  required  are  subsequently 
given. 

Criminal  Law  — Insanity  as  Defense  —  Evidence. — Where  insanity  is 
set  up  as  a  defense  to  the  crime  charged,  and  the  evidence  of  witnesses 
shows  that  the  mental  condition  of  the  accused  was  known  to  them  at 
the  time  of  the  commission  of  the  crime  charged  and  afterwards,  they 
are  competent  to  express  an  opinion  as  to  whether  or  not  he  was  insane 
or  sane  at  that  time,  and  also  as  to  his  present  condition  of  mind. 

Indictment  for  murder.     The  defendant  was  accused  of  the 
murder  of  his  step-daughter,  aud  set  up  insanity  as  a  defense. 

▲k.  St.  Bef.,  Vol.  XXVIL  -44 
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Witnesses  introduced  in  his  behalf  testified  that  they  had  a 
knowledge  of  his  mental  condition  at  and  subsequent  to  the 
<'om mission  of  the  crime.  They  were  then  asked  to  state 
whether  or  not,  in  their  opinion,  he  was  sane  or  insane  at  that 
time,  and  whether  or  not  he  had  remained  in  the  same  con- 
dition of  mind  up  to  and  including  his  trial.  This  question 
being  objected  to,  the  objection  was  sustained,  and  this  ruling 
is  assigned  as  error. 

J.  C.  Dicken  and  W.  D.  Moore,  for  the  appellant. 

R.  H.  Johnston,  district  attorney,  and  W.  D.  Porter,  for  the 
commonwealth. 

Sterrett,  J.  As  stated  in  appellant's  history  of  the  case, 
"the  defense  upon  which  his  counsel  chiefly  relied  was  insan- 
ity." In  view  of  that  fact,  several  points  for  charge,  bearing 
more  or  less  directly  on  the  subject,  were  submitted.  One  of 
these  is,  "that  under  the  plea  of  not  guilty,  the  defendant  has 
a  right  to  show,  by  way  of  defense,  the  insanity  of  the  defend- 
ant at  the  time  of  the  killing,  and  that  the  jury  must  pass 
upon  the  question  of  the  defendant's  sanity  or  insanity,  and 
if  they  find  him  insane  at  the  time  of  the  killing,  acquit  him 
by  reason  of  insanity."  This  point  was  rightly  affirmed  with- 
out any  qualification,  and  of  course  it  is  not  assigned  for  error. 
Other  points  recited  in  the  thirteenth,  fourteenth,  fifteenth,  and 
seventeenth  specifications,  respectively,  were  answered  in  the 
negative,  and  therein  it  is  alleged  there  was  error.  In  the  first 
of  these,  the  court  was  requested  to  charge:  "That  the  burden 
of  proof  never  shifts  from  the  commonwealth  to  the  defendant, 
and  the  commonwealth  must  show,  beyond  a  reasonable  doubt, 
that  defendant  was  of  sound  mind,  memory,  and  discretion  at 
the  time  of  the  killing."  The  learned  judge's  answer  was: 
"  This  point  is  refused.  As  I  understand  the  point,  it  is  in- 
tended to  say  that  the  defense  of  insanity  shall  be  established 
beyond  a  reasonable  doubt;  that  unless  it  is  established  be- 
yond a  reasonable  doubt,  it  would  be  your  duty  to  acquit.  I 
do  not  understand  the  law  to  go  to  that  extent,  and  the  matter 
will  be  referred  to  in  my  general  charge,  wherein  the  law  as 
I  understand  it  is  correctly  stated  on  this  subject."  If  this 
answer  was  intended  to  be  responsive  to  the  point, its  meaning 
is  not  ,very  clear.  The  court  was  not  requested  to  charge 
*'  that  the  defense  of  insanity  shall  be  established  beyond  a 
reasonable  doubt."  On  the  contrary,  the  last  clause  of  the 
point  is,  in  substance,  that  the  burden  of  proving  affirmatively 
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and  beyond  a  reasonable  doubt  the  sanity  of  the  defendant  at 
the  time  of  the  killing  was  on  the  commonwealth.  But  what- 
ever impression  this  and  other  answers  to  the  defendant's 
points  may  have  made  on  the  minds  of  the  jury,  it  may  be 
safely  assumed  that  in  considering -the  evidence  bearing  on 
the  defense  of  insanity,  they  were  governed  by  what  the 
learned  judge  afterwards  said  in  that  portion  of  his  general 
charge  to  which  they  were  specially  referred  for  a  correct  state- 
ment of  the  law  on  the  subject.  After  speaking  particularly 
of  insanity  as  a  defense,  etc.,  he  there  said,  inter  alia:  **  It  is 
my  duty  to  say  to  you,  as  the  law  governing  the  responsibility 
of  men  for  their  acts,  that  in  all  cases  every  man  is  presumed 
to  be  sane,  and  to  possess  a  sufBcient  degree  of  reason  to  be 
responsible  for  his  crimes,  until  the  contrary  is  proved  to  the 
satisfaction  of  the  jury;  and  to  establish  a  defense  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that  at  the  time 
of  committing  the  act  the  party  accused  was  laboring  under 
such  a  defect  of  reason  from  disease  of  the  mind  as  not  to 
know  the  nature  of  the  act  he  was  doing,  or  if  he  did  know 
it,  that  he  did  not  know  he  was  doing  what  was  wrong.  This 
looks  like  a  fair  definition  of  what  insanity  is.  That  is  what 
is  required  to  relieve  him  of  responsibility  for  his  acts." 

Without  questioning  the  general  correctness  of  what  was 
said,  in  that  connection,  as  to  the  kind  of  insanity  that  consti- 
tutes a  defense  to  an  act  wiiich  would  otherwise  be  punishable 
as  criminal,  we  think  the  degree  of  proof  necessary  to  sustain 
such  a  defense  was  too  strongly  stated  in  saying  "it  must  be 
clearly  proved."  This  was  imposing  on  the  defendant  a  greater 
burden  than  the  law  requires. 

In  harmony  with  the  humane  principle  of  the  criminal  law, 
that  every  person  accused  of  crime  shall  be  presumed  innocent 
until  his  guilt  is  clearly  established,  it  is  incumbent  on  the 
commonwealth  to  prove,  not  only  to  the  satisfaction  of  the  jury, 
but  beyond  a  reasonable  doubt,  the  presence  of  every  ingredient 
necesrary  to  constitute  the  crime  charged  in  the  indictment. 
That  burden,  as  was  said  in  Turner  v.  Commonwealth,  86  Pa. 
St.  54,  27  Am.  Rep.  683,  never  shifts,  but  rests  on  the  prosecu- 
tion throughout;  bo  that  in  all  cases  a  conviction  can  be  had 
only  after  the  jury  has  been  convinced,  beyond  a  reasonable 
doubt,  of  the  defendant's  guilt.  It  necessarily  follows,  that 
if  the  evidence  is  such  as  to  leave  a  reasonable  doubt  in  tlie 
minds  of  the  jury  as  to  the  existence  of  any  necessary  ingre- 
dient of  the  crime  charged,  they  should  give  the  defendant  the 
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benefit  of  that  doubt.  But  presumptions  of  fact  sometimes 
stand  for  full  and  express  proof  until  the  contrary  is  shown. 
For  example,  inasmuch  as  sanity  is  the  normal  condition  of 
man,  every  one  is  presumed  to  be  sane,  and  that  presumption 
holds  good,  and  is  the  full  equivalent  of  express  proof,  until  it 
is  successfully  rebutted.  When  insanity  of  the  defendant  is 
set  up  as  a  defense,  it  is  incumbent  on  him  to  rebut  the  ordi- 
nary presumption  of  sanity,  and  show,  not  beyond  a  reasonable 
doubt,  nor  either  clearly  or  conclusively,  but  by  fairly  prepon- 
derating evidence,  such  as  is  ordinarily  required  to  prove  a 
fact  in  civil  issues,  that  he  was  insane  at  the  time  of  commit- 
ting the  alleged  crime.  In  Lynch  v.  Commonwealth,  77  Pa.  St. 
205,  213,  the  trial  judge  refused  to  charge,  "  that  if  the  jury 
have  a  reasonable  doubt  as  to  the  condition  of  the  defendant's 
mind  at  the  time  the  act  was  done,  he  is  entitled  to  the  benefit 
of  such  doubt,  and  they  cannot  convict";  and  for  further 
answer  to  the  point,  said:  "  The  law  of  this  state  is,  that  where 
the  killing  is  admitted,  and  insanity  or  want  of  legal  responsi- 
bility is  alleged  as  an  excuse,  it  is  the  duty  of  the  defendant 
to  satisfy  the  jury  that  insanity  actually  existed  at  the  time 
of  the  act;  a  mere  doubt  as  to  such  insanity  will  not  justify 
the  jury  in  acquitting  on  that  ground."  That  instruction  was 
approved  by  this  court,  and  substantially  the  same  instruction 
was  afterwards  sanctioned  in  Ortwein  v.  Commonwealth,  76  Pa. 
St.  421,  425;  18  Am.  Rep.  420;  and  other  cases.  In  Coyle  v. 
Commonwealth,  100  Pa.  St.  573,  45  Am.  Rep.  397,  the  same 
rule  of  evidence  was  again  recognized.  It  was  further  held  to 
be  error,  in  that  case,  to  instruct  the  jury  that  the  defense  of 
insanity  should  be  proved  by  clearly  preponderating  evidence. 
The  instruction  should  have  been  "  fairly  preponderating," 
instead  of  "  clearly  preponderating  evidence."  Speaking  of  the 
degree  of  proof  required  by  the  words  employed  in  that  case, 
Mr.  Justice  Mercur  said:  "  It  is  demanding  a  higher  degree  of 
proof  than  the  authorities  require.  It  may  be  satisfactorily 
proved  by  evidence  which  fairly  preponderates.  To  require  it 
to  clearly  preponderate  is  practically  saying  it  must  be  proved 
beyond  all  doubt  or  uncertatnty.  Nothing  less  than  this  will 
make  it  clear  to  the  jury."  As  applied  to  the  degree  of  proof 
required  to  rebut  the  presumption  of  sanity,  and  sufficiently 
prove  the  existence  of  insanity,  there  is  no  appreciable  difier- 
ence  between  the  expressions  "  clearly  proved  "  and  "  proved 
by  clearly  preponderating  evidence."  If  there  is  any  differ- 
ence, the  former  calls  for  the  higher  degree  of  proof.    It  is 


May,  1891.]         Commonwealth  v.  Gebadb.  693 

almost  equivalent  to  saying  "proved  beyond  a  reasonable 
doubt ";  because  if  any  doubt  as  to  the  existence  of  a  particu- 
lar fact  exists,  it  cannot  be  said  to  be  "  clearly  proved." 

It  is  true  that  the  learned  judge,  in  another  part  of  his  some- 
what lengthy  charge,  said  to  the  jury:  "  You  have  to  be  satis- 
fied of  his  insanity  by  the  preponderance  of  the  evidence.  He 
has  to  establish,  in  other  words,  his  insanity,  not  by  the  rule 
of  a  reasonable  doubt,  but  by  the  testimony,  what  the  prepon- 
derance of  the  evidence  shows."  But  with  two  measures  of 
proof  before  them,  one  substantially  correct  and  the  other  erro- 
neous, how  is  it  possible  for  us  to  determine  which  the  jury 
adopted  ?  There  should  be  nothing  left  to  conjecture,  es- 
pecially in  a  capital  case.  It  is  enough  to  know  that  the  jury 
may  have  been  misled  by  errroneous  instructions  on  a  point 
vital  to  the  defense. 

The  testimony  referred  to  in  the  sixth,  eighth,  ninth,  and 
tenth  specifications  appears  to  have  been  neither  incompetent 
nor  irrelevant,  and  we  think  it  should  have  been  admitted. 
Neither  of  the  remaining  specifications  of  error  requires  special 
notice.  That  part  of  the  charge  embraced  in  the  eighteenth 
specification  of  error  contains  some  expressions  of  opinion,  etc., 
that  might  have  been  profitably  omitted,  but  we  are  not  pre- 
pared to  say  that  they  are  positively  erroneous. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


HoMlOTDB  —  BuRDBN  OF  Proof.  —  Simple  proof  of  homicide  will  not  es* 
tabliah  the  crime  of  murder.  The  prosecution  must  aflBrmatively  prove  the 
existence  of  malice  in  the  perpetrator  in  order  to  put  him  upon  his  defense: 
State  V.  Deschamps,  42  La.  Ann.  567;  21  Am.  St.  Rep.  392,  and  note;  State 
V.  Dierberger,  96  Mo.  666;  9  Am.  St.  Rep.  380;  People  v.  LemperU,  94Cal.  45. 

Criminal  Law  —  Insanity  as  a  Defense  to  Crime  — Burden  of  Prov- 
ing Insanity.  —  Where  insanity  is  set  up  as  a  defense  to  crime,  the  accused 
is  not  required  to  prove  it  beyond  a  reasonable  doubt:  Armstrong  y.  Stale,  27 
Fla.  366;  26  Am.  St.  Rep.  72,  and  note.  An  accused,  if  he  relies  on  the  de- 
fense of  insanity,  is  bound  to  prove  his  insanity  by  a  preponderance  of  credita< 
ble  evidence,  where  his  guilt  has  been  proved  beyond  a  reasonable  doubt: 
Stale  V.  Trout,  74  Iowa,  545;  7  Am.  St.  Rep.  499,  and  note;  Parsons  v.  State, 
bl  Ala.  577;  60  Am.  Rep.  193,  and  extended  note;  State  v.  McCoy,  34  Mo. 
531;  86  Am.  Dec.  ]21,  and  note;  People  v.  McNulty,  93  CaL  427;  StaU  v. 
WilUamaon,  106  Mo.  162;  StaU  v.  Lewis,  20  Ner.  333. 
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Nuisance  —  Undesirablk  Businbss.  — An  adjoining  land-owner  is  without 
legal  remedy  for  the  depressing  effects  upon  its  desirability  and  market 
value,  caused  by  the  proximity  of  an  undesirable  business;  but  if  such 
business  is  conducted  in  such  manner  as  to  injuriously  affect  the  use  of 
such  land  or  its  occupants,  the  owner  may  recover  damages  therefor. 

Nuisance  —  Cokb  Manufactory  —  Injury  to  Adjoining  Land.  —  One 
engaged  in  manufacturing  coke  from  coal  purchased  at  a  remote  place  is 
liable  in  actual  damages  for  substantial  injury  to  the  crops  and  land  of 
an  adjoining  owner,  caused  by  the  smoke  and  vapors  necessarily  arising 
from  such  business,  conducted  in  careful  manner,  upon  an  appropriate  site 
owned  by  the  manufacturer. 

Nuisance  —  Coke  Manufactory  —  Injunction.  —  A  coke  manufactory,  con- 
ducted  in  a  careful  manner  upon  an  appropriate  site,  but  which  sub- 
atantially  injures  the  crops  and  soil  of  an  adjoining  owner,  will  not  be 
restrained  by  injunction,  but  such  owner  is  entitled  to  recover  actual 
damages  in  an  action  at  law. 

Nuisance  —  Coke  Manufactory  —  Measure  of  Damages  —  Evidence. 

In  an  action  by  an  adjoining  owner  to  recover  for  injury  to  his  crops  and 
soil,  arising  from  a  coke  manufactory,  situated  on  a  well-selected  and 
secluded  site,  and  carefully  operated,  such  owner  is  entitled  to  recover 
only  his  actual  loss  in  the  products  of  his  farm  or  the  destruction  of  his 
soil,  or  both,  sustained  within  the  period  of  the  statute  of  limitations. 
He  is  not  entitled  to  exemplary  damages,  nor  is  the  rule  as  to  damages 
for  a  taking  by  eminent  domain  applicable;  and  evidence  which  does  not 
tend  to  prove  the  actual  damages  sustained  is  inadmissible. 

J.  F.Wentling,  Paul  H.  Gaither,  J.  A.  Marchand,  D.  A.  Miller^ 
Oeorge  Shiras,  Jr.,  W.  F,  McCook,  P.  0.  Knox^  and  James  IT, 
Reed,  for  the  appellants. 

D.  S.  Atkinson  and  J.  M.  Peoples,  for  the  appellee. 

Williams,  J.  This  case  was  tried  with  considerable  care  in 
the  court  below,  and  was  in  most  respects  well  tried.  Some 
questions,  however,  were  raised  and  considered  on  the  trial 
which  were  not  necessarily  involved,  and  which  hindered 
rather  than  helped  the  court  and  jury  in  reaching  a  correct 
result.  For  this  reason,  and  because  the  case  as  it  is  pre- 
sented is  one  of  considerable  general  importance,  it  seems  de- 
sirable that  the  position  of  the  parties,  and  the  principles  by 
which  their  relative  rights  are  to  be  adjusted,  should  be  briefly 
considered.  This  may  be  done  by  answering  the  following 
questions:  1.  Has  the  plaintiff  shown  a  cause  of  action  for 
which  he  can  recover  in  a  court  of  law  ?  2.  If  he  has,  what 
is  the  measure  of  his  damages  ?  3.  Was  the  evidence,  which 
was  admitted  under  objection,  relevant  to  the  issue  before  the 
jury? 
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The  plaintiff  shows  that  prior  to  1871  he  was  the  owner  of 
a  farm  in  Westmoreland  County,  on  the  uplands  north  of  Brush 
Creek.  His  cultivated  fields  began  about  one  thousand  feet 
from  and  about  three  hundred  feet  above  the  stream,  and  ex- 
tended back  to  and  beyond  his  dwelling  and  farm-buildings, 
which  were  about  one  half-mile  from  the  stream.  He  shows 
that  in  1871  the  defendants  bought  a  tract  of  land  in  the  val- 
ley, and  extending  up  the  slope  some  three  or  four  hundred 
feet,  on  which  they  erected  coke-ovens  on  the  flat  on  the  north 
side  of  the  creek.  He  alleges  that  the  smoke  and  gas  from 
these  ovens  passed  over  his  farm,  injuring  thereby  his  crops, 
diminishing  the  productiveness  of  the  soil,  and  the  desirability 
of  his  house  as  a  place  of  residence.  Evidence  was  given  on 
the  trial  in  support  of  this  allegation.  The  defendants  deny 
that  the  plaintiff  has  suffered  injury  in  his  crops,  his  soil,  or 
the  comfort  of  his  home;  and  they  further  deny  that  the  in- 
juries alleged,  if  actually  sustained,  would  entitle  the  plaintiff 
to  recover,  and  for  this  they  give  the  following  reasons:  (a) 
Such  injuries  are  the  natural  and  necessary  result  of  the  devel- 
opment by  the  owner  of  the  resources  of  his  own  land,  as  in 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa,  St.  126;  57  Am. 
Rep.  445;  (6)  they  result  from  a  reasonable  use  of  his  own 
land  for  a  lawful  purpose,  as  in  Huckenstine's  Appeal,  70  Pa. 
St.  102;  10  Am.  Rep.  669;  (c)  they  result  from  the  pursuit  of 
a  lawful  calling,  in  a  lawful  manner,  without  either  negligence 
or  malice  on  the  part  of  the  owner  or  his  employees,  as  in 
Pennsylvania  R.  R.  Co.  v.  Lippincott,  116  Pa.  St.  472;  2  Am. 
St.  Rep.  618. 

In  Sanderson's  case  the  land  of  the  coal  company  was  coal- 
land.  Its  value  could  be  realized  by  the  owners  in  no  other 
way  than  by  bringing  the  coal  to  the  surface,  so  that  it  could 
be  prepared  for  the  market.  In  the  process  of  mining,  subter- 
ranean veins  of  water  are  necessarily  opened,  and  the  water 
accumulating  in  the  mines  must  be  brought  to  the  surface, 
where  it  naturally  finds  its  way  into  the  surface  streams,  and 
pollutes  them.  If  this  could  not  be  done,  a  great  industry 
would  be  interfered  with,  and  the  owner  of  the  coal-land  denied 
the  exercise  of  the  rights  of  ownership  on  his  land,  for  the 
benefit  of  a  neighboring  owner,  whose  title  was  no  greater  or 
higher  than  his  own.  The  maxim.  Sic  utere  tuo  ut  alienum  no7i 
Uedas,  was  therefore  neither  suspended  nor  modified  in  Sander- 
son's case.  The  coal  company  was  using  its  own  land  in  the 
only  manner  practicable  to  it.    The  harm  done  thereby  to  oth- 
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era  was  the  least  in  amount  consistent  with  the  natural  and 
lawful  use  of  its  own.  If  this  use  was  to  be  denied  to  the  coal 
company  because  some  injury  or  inconvenience  to  others  was 
unavoidable,  then  the  result  would  be  practical  confiscation  of 
the  coal-lands  for  the  benefit  of  householders  living  on  lower 
ground.  But  the  defendants  are  not  developing  the  minerals 
in  their  land,  or  cultivating  its  surface.  They  have  erected 
coke-ovens  upon  it,  and  are  engaged  in  the  manufacture  of 
coke.  Their  selection  of  this  site,  rather  than  some  other,  is 
due  to  its  location  and  to  their  convenience,  and  has  no  rela- 
tion to  the  character  of  the  soil,  or  to  the  presence  or  absence 
of  underlying  minerals.  The  selection  was  no  doubt  a  wise 
one,  quite  secluded,  and  quite  convenient  to  the  several  mines 
from  which  the  material  was  to  be  obtained  for  the  making  of 
coke;  but  it  was  the  selection  of  a  manufacturing  site,  and  is 
subject  to  the  same  considerations  as  though  glass  or  lumber 
or  iron  had  been  the  commodity  to  be  produced,  instead  of 
coke.  The  rule  in  Sanderson's  case  has  therefore  no  applica- 
tion to  the  facts  of  this  case.  The  injury,  if  any,  resulting 
from  the  manufacture  of  coke  at  this  site,  is  in  no  sense  the 
natural  and  necessary  consequence  of  the  exercise  of  the  legal 
right  of  the  owner  to  develop  the  resources  of  his  property,  but 
is  the  consequence  of  his  election  to  devote  his  land  to  the  es- 
tablishment of  a  particular  sort  of  manufacturing,  having  no 
natural  connection  with  the  soil  or  the  subjacent  strata. 

The  rule  in  Huckenstine^s  Appeal,  70  Pa.  St.  102, 10  Am.  Rep. 
669,  is  equally  inapplicable.  The  land  of  the  appellant  in 
that  case  had  upon  it  a  deposit  of  fine  brick-clay,  which  could 
be  made  into  bricks  with  profit,  if  this  was  done  near  the  pit 
from  which  the  clay  was  taken.  This  is  the  usual,  and  prob- 
ably a  necessary,  way  of  converting  the  clay  into  bricks.  An 
effort  was  made  to  enjoin  against  the  burning  of  the  bricks  by 
Huckenstine  on  the  field  where  the  clay  was  obtained.  The 
injunction  was  refused,  and  it  was  held  that,  upon  the  case  as 
presented.  Huckenstine  was  making  a  reasonable  use  of  his 
own  land,  which  equity  would  not  interfere  with.  Whether 
he  would  have  been  liable  in  an  action  at  law  for  any  substan- 
tial injury  he  might  do  to  a  neighbor  by  the  burning  of  bricks 
was  not  before  the  court,  and  was  not  considered.  We  think 
it  is  true,  as  held  by  the  judge  of  the  court  below,  that  the 
evidence  in  this  case  would  not  justify  an  injunction.  It  sliows 
a  selection  of  a  site  as  well  adapted  to  the  business,  and  as  re- 
mote from  dwellings,  as  any  in  that  region.     To  enjoin  the 
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manufacture  of  coke  at  such  a  site  would  amount  to  a  prohi- 
bition of  its  manufacture,  and  the  destruction  of  vast  allied 
and  dependent  industries  of  immense  value  to  the  public  as 
well  as  to  those  directly  engaged  in  them.  An  injunction  is 
not  of  right,  but  of  grace,  and  will  never  be  issued  by  a  court 
of  equity  when  it  will  inflict  a  greater  injury  than  it  will  pre- 
vent. In  such  a  case,  the  injured  party  will  be  left  to  his 
redress  at  law.  No  more  than  this  is  fairly  covered  by  Huck- 
enstine's  case.  The  plaintifif  in  this  case  is  therefore  in  the 
right  court,  and  if  he  is  substantially  hurt  by  the  use  to  which 
the  defendants  have  seen  fit  to  devote  their  land,  we  see  no 
reason  why  he  may  not  recover,  unless  it  is  found  in  the  last 
of  the  positions  taken  by  the  defendants,  for  which  Lippincott'a 
case  is  cited. 

It  is  a  fundamental  principle  of  our  system  of  government 
that  the  interest  of  the  public  is  higher  than  that  of  the  indi- 
vidual, so  that  when  these  interests  are  in  conflict,  the  latter 
must  give  way.  If  the  individual  is  thereby  deprived  of  his 
property  without  fault  on  his  part,  he  is  entitled  to  compensa- 
tion; but  if  he  is  affected  only  in  his  tastes,  his  personal  com- 
fort, or  pleasure,  or  preferences,  these  he  must  surrender  for 
the  comfort  and  preferences  of  the  many.  Thus  highways 
are  necessary  to  the  public  business  and  comfort.  Some  noise 
and  dust  are  necessarily  occasioned  by  the  legitimate  use  of 
them.  This  may  be  disagreeable,  perhaps  in  some  cases  posi- 
tively harmful,  to  some  one  or  more  of  the  persons  living  along 
them;  but  for  this  there  is  no  remedy,  at  law  or  in  equity.  It 
is  one  of  the  necessary  consequences  of  subjecting  the  indi- 
vidual to  the  public  in  those  things  as  to  which  their  interests 
are  in  conflict.  Railroads  have  become  the  great  highways 
of  travel  and  commerce.  The  turnpike  and  canal  have  been 
superseded,  and  the  people  and  their  products  are  transported 
at  a  great  advance  in  speed  and  comfort  over  the  modern  high- 
way, by  the  power  of  steam.  The  law  recognizes  the  publio 
character  of  these  highways.  Their  presence  is  necessary  to 
the  prosperity  and  comfort  of  the  public.  To  some  persons 
who  live  near  them,  as  to  some  persons  who  live  upon  a  busy 
city  street,  the  incessant  roar  of  business  and  the  dust  of 
passing  vehicles  or  trains  may  be  unpleasant  or  painful;  but 
whether  such  persons  live  upon  a  country  road,  a  paved  street, 
or  a  railroad,  they  are  alike  remediless.  No  action  will  lie 
against  the  municipality,  the  turnpike,  or  the  railroad  com- 
pany for  the  noise  and  dust  caused  by  the  legitimate  use  or 
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operation  of  the  highway  in  either  case.  For  negligence  or 
malice  the  wrong-doer  is  liable  to  the  party  injured,  but  for  the 
lawful  use  of  the  road,  in  the  customary  manner,  no  liability 
attaches  to  the  traveler  or  owner.  The  railroads  are  built,  as 
is  the  turnpike  or  the  street,  under  laws  regulating  their  con- 
struction and  use  in  the  interest  of  the  public  which  is  to  be 
served  by  them.  The  right  to  operate  railroads  is  a  neces- 
sary incident  to  the  right  to  build  them,  and  this  was  held  in 
Lippincott's  case.  But  the  production  of  iron  or  steel  or 
glass  or  coke,  while  of  great  public  importance,  stands  on  no 
different  ground  from  any  other  branch  of  manufacturing,  or 
from  the  cultivation  of  agricultural  products.  They  are  needed 
for  use  and  consumption  by  the  public,  but  they  are  the  results 
of  private  enterprise,  conducted  for  private  profit,  and  under  the 
absolute  control  of  the  producer.  He  may  increase  his  busi- 
ness at  will,  or  diminish  it.  He  may  transfer  it  to  another 
person  or  place  or  state,  or  abandon  it.  He  may  sell  to  whom 
he  pleases,  at  such  price  as  he  pleases,  or  he  may  hoard  his 
productions,  and  refuse  to  sell  to  any  person  or  at  any  price. 
He  is  serving  himself  in  his  own  way,  and  has  no  right  to 
claim  exemption  from  the  natural  consequences  of  his  own 
act.  The  interests  in  conflict  in  this  case  are,  therefore,  not 
those  of  the  public  and  of  an  individual,  but  those  of  two  pri- 
vate owners  who  stand  on  equal  ground  as  engaged  in  their 
own  private  business.  Lippincott's  case  is  therefore  no  reply 
to  the  plaintifl''s  case. 

What,  then,  is  the  measure  of  damages?  The  declaration 
charges  an  injury  to  the  trees  and  crops  growing  on  the  sur- 
face, and  a  permanent  injury  to  the  soil,  by  the  deposit  upon 
it  from  the  passing  smoke  and  gas  of  sterilizing  and  poisonous 
substances.  To  the  first  of  these  the  statute  of  limitations 
was  properly  applied.  During  two  of  the  six  years  open  to 
inquiry,  the  farm  was  in  the  possession  of  a  tenant,  who  paid 
what  is  admitted  to  have  been  a  full  rent  for  it.  The  crops 
for  those  two  years  should  therefore  be  excluded  from  con- 
sideration. As  to  the  remaining  four  years,  if  the  crops  were 
so  affected  as  to  reduce  their  quantity  or  value,  the  shrinkage 
upon  each  year's  crops  should  be  shown  in  bushels  or  tons,  or 
approximated  as  nearly  as  possible.  For,  the  acreage  in  wheat 
or  corn  in  any  one  of  these  four  years,  for  example,  being  shown, 
and  the  yield  per  acre,  a  comparison  of  the  crop  with  that 
raised  on  the  same  farm  before  the  ovens  were  built  could  be 
be  made,  and  so  far  as  the  difference  was  shown  to  be  due  to 
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the  smoke  or  gas,  it  would  afford  Bome  basis  for  an  estimate 
of  the  damage  sustained  on  that  year's  crops.  In  this  manner 
the  actual  injury  to  the  crops,  if  any,  could  be  gotten  at  pretty 
nearly.  As  to  a  permanent  injury  to  the  soil  by  the  deposit 
of  injurious  particles  upon  it,  a  chemical  analysis  will  afford 
the  only  safe  guide.  Differences  in  the  amount  of  the  crop 
might  be  due  to  the  effect  of  the  smoke  on  the  growing  plant, 
to  negligent  tillage,  to  exhaustion  of  the  soil  by  long  cropping, 
or  to  many  other  causes;  but  if,  as  some  of  the  witnesses  have 
testified,  a  crust  of  foreign  and  sterilizing  substances  has  been 
deposited  over  this  farm,  varying  from  a  quarter  to  a  third  of 
an  inch  in  thickness,  specimens  of  it  can  and  should  be  pro- 
duced, and  its  composition  and  the  effect  of  its  presence  ascer- 
tained and  explained  to  the  jury  by  those  competent  to  speak 
on  the  subject.  This  is  a  question  susceptible  of  a  clear  and 
satisfactory  solution  by  the  application  of  scientific  tests,  which 
the  court  and  jury  should  have  the  benefit  of.  If  the  result  is 
to  show  a  permanent  injury  to  the  soil,  which  impairs  its  pro- 
ductiveness to  an  appreciable  degree,  the  extent  of  the  loss  in 
the  value  of  the  farm  can  be  readily  computed.  If  such  per- 
manent impairment  is  not  made  to  appear,  this  part  of  the 
plaintiff's  claim  should  be  rejected  altogether.  The  fact  that 
the  plaintiff  may  regard  his  home  as  less  desirable  than  before, 
because  of  the  proximity  of  an  undesirable  business  or  of  un- 
desirable neighbors,  or  the  further  fact  that  its  selling  value 
has  been  reduced  by  reason  of  such  proximity,  affords  no 
ground  for  a  recovery.  The  location  of  a  livery-stable,  a  res- 
taurant, a  distillery,  and  many  other  kinds  of  business  close 
to  one's  home  might  diminish  its  comfort  and  its  market 
value,  but  the  owner  would  be  without  legal  redress,  so  far  as 
the  effect  of  mere  proximity  is  concerned.  If,  however,  the 
business  was  so  conducted  as  to  affect  the  use  of  adjoining 
property,  or  the  health  of  its  occupants,  these  tangible  and 
substantial  injuries,  capable  of  measurement  by  a  pecuniary 
standard,  might  sustain  an  action  for  damages. 

The  ordinary  rule  for  the  ascertainment  of  damages,  where 
land  has  been  entered  and  appropriated  under  the  right  of 
eminent  domain,  does  not  furnish  a  measure  of  the  plaintiff's 
right  to  recover  in  this  case,  for  the  reasons  already  given. 
Where  an  entry  and  seizure  have  been  made,  the  effect  of  the 
seizure  and  appropriation  of  part  of  the  land  of  the  owner  to  a 
particular  use  is  to  be  considered,  as  well  as  the  value  of  what 
is  taken.     This  can  be  best  adjusted  by  ascertaining  the  sell- 
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ing  value  of  the  whole  property  before  the  entry,  and  after  it 
has  been  made.  The  difference,  if  any,  shows  the  actual  loss 
which  the  owner  has  suffered.  But  in  this  case  there  has 
been  no  entry  upon  or  appropriation  of  the  plaintiff's  land. 
What  he  alleges  is,  that  the  prosecution  of  the  business  of 
making  coke  by  the  defendants  on  their  own  land  has  hurt 
his  crops  and  injured  his  soil.  They  have  the  right  to  make 
coke.  If  the  establishment  of  that  business  near  the  plaintiff 
affects  the  selling  value  of  his  farm,  he  can  no  more  recover 
for  that  than  he  could  recover  against  the  saloon-keeper  or  the 
livery-man  because  the  location  of  their  business  near  him  had 
made  his  property  unsalable.  The  nature  of  the  business  is 
therefore  to  be  left  out  of  view.  The  sole  question  is,  What 
harm  has  been  done  to  the  plaintiff  by  or  as  the  direct  result 
of  the  prosecution  of  the  defendants'  business  at  a  place  where 
they  had  a  legal  right  to  carry  it  on?  The  plaintiff  might 
honestly  think,  and  his  neighbors  might  be  willing  to  testify, 
that  the  mere  location  of  the  ovens  on  adjoining  land  reduced 
the  value  of  his  farm  thirty  or  fifty  per  cent  or  more,  and  a 
comparison  by  them  of  the  value  before  and  after  the  building 
of  these  ovens  would  include  this  element,  for  which  there  can 
be  no  recovery. 

What  has  been  now  said  substantially  disposes  of  our  ques- 
tion relating  to  the  testimony  objected  to.  The  second  assign- 
ment of  error  is  sustained.  The  question  objected  to  should 
have  been  excluded  because  it  called  for  no  fact,  but  for  a 
lumping  estimate  which  opened  the  way  for  the  witness  to  in- 
troduce considerations  that  we  have  seen  had  no  place  in  the 
adjustment  of  the  damages.  The  question  referred  to  in  the 
third  assignment  should  have  been  excluded,  for  reasons  al- 
ready given.  The  seventh  assignment  is  also  sustained.  It 
was  of  no  sort  of  consequence  where  the  defendants  obtained 
the  material  which  they  used  in  making  coke,  or  what  price 
they  paid  for  it,  or  what  the  miners  who  brought  it  to  the  sur^ 
face  were  paid  for  mining  it;  and  such  questions  should  have 
been  excluded.  The  ninth  assignment  must  also  be  sustained. 
The  question  was,  not  what  purposes  the  plaintiff  might  have 
devoted  his  farm  to,  and  what  damages  he  would  have  sus- 
tained in  that  case,  but  to  what  })urposes  had  he  devoted  it, 
and  to  what  extent  had  he  been  interfered  with  by  the  defend- 
ants' business.  An  examination  of  the  evidence  shows  that  the 
plaintiff  purchased  his  farm,  containing  eighty-two  acres,  for 
four  thousand  dollars,  a  few  years  before  the  ovens  were  built. 
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Several  years  after  they  were  built  he  bought  twenty  acres  ad- 
joining, which  contained  coal  which  he  mined  and  sold  to  the 
employees  of  the  defendants.  So  far  as  the  evidence  indicates, 
the  latter  piece  was  not  farmed,  but  kept  and  used  for  mining 
coal.  For  the  injury  to  four  years'  crops,  and  for  permanent 
injury  to  his  soil,  the  plaintiff  recovered  nearly  one  thousand 
dollars  more  than  his  farm  proper  cost  him,  and  still  finds  it 
to  his  advantage  to  reside  upon  it  and  to  cultivate  it.  The 
fact  that  such  a  verdict  was  rendered  shows  that  the  court  and 
jury  must  have  been  misled  to  some  extent  by  the  irrelevant 
testimony,  and  by  the  improper  measure  of  damages  which 
the  jury  was  thus  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth  assignment 
of  error.  The  learned  judge  said  to  the  jury:  "After  much 
thought,  we  have  arrived  at  these  conclusions:  1.  That  the 
owners  of  coal-lands  may  develop  and  operate  the  same, 
even  to  the  injury  of  adjoining  land-owners,  without  rem- 
edy on  the  part  of  the  latter,  unless  malice  or  negligence 
be  shown;  2.  That  a  court  of  equity  will  not  restrain  the  opera- 
tion of  works  of  an  injurious  nature  where  the  best  possible 
place  to  do  the  least  injury  to  others  has  been  selected;  3. 
That  while  equity  will  not  restrain,  law  will  give  a  remedy 
where  actual,  positive,  serious  injury  has  been  done  to  another, 
by  bringing  upon  adjacent  land  and  manufacturing  material 
not  part  of  the  land,  whether  such  harm  be  done  to  health  or 
property." 

We  cannot  see  that  the  appellants  were  hurt  by  this  instruc- 
tion. The  first  proposition  is  no  more  than  a  statement  of  the 
rule  which  was  held  in  Sanderson's  case.  The  second  is  all 
that  the  appellants  could  ask,  and  as  a  general  rule,  is  well 
settled.  If  there  is  any  error  in  the  third,  it  is  in  the  conces- 
sion that  the  mine-owner  is  under  less  obligation  to  his  neigh- 
bors when  he  makes  coke  upon  the  track  from  which  the  coal 
is  mined  than  when  he  makes  it  elsewhere.  If  this  concession 
was  mistaken,  as  perhaps  it  was,  it  did  not  lay  any  burden 
on  the  appellants,  and  they  have  no  right  to  complain  of  it. 
Whether  one  who  mines  coal  or  petroleum  or  lead  on  his  own 
land  has,  by  virtue  of  that  fact  alone,  a  right  to  manufacture 
or  refine  such  product  on  the  tract  from  which  it  was  obtained, 
under  circumstances  which  would  prevent  its  manufacture,  or 
render  him  liable  for  damages  if  he  manufactured  on  some 
other  tract,  is  a  question  not  raised  by  the  facts  of  this  case. 
If  the  relation  of  the  miner  to  his  product,  or  the  surface  to 


702  BoBB  V.  Carnegie  Brothers  &  Co.  [Penn. 

the  underlying  minerals,  could  confer  exemption  from  liability 
for  the  consequences  of  the  manufacture  of  the  material  mined, 
where  the  process  was  conducted  on  the  same  tract,  the  de- 
fendants were  not  within  the  range  of  such  exemption.  They 
did  not  mine  the  coal  they  used.  It  was  not  mined  on  the 
land  upon  which  the  coke-ovens  stood.  They  were  therefore 
under  the  general  rule,  and  not  within  the  exemption,  if  such 
exemption  really  exists.  At  the  same  time,  the  location  of 
these  parties  and  the  industries  of  the  region  are  not  to  be  lost 
sight  of.  The  plaintiff's  farm  is  in  a  region  in  which  bitumi- 
nous coal  is  obtained  in  large  quantities.  He  himself  mines 
coal  upon  his  own  land  for  sale.  The  conversion  of  coal  into 
coke,  to  supply  fuel  for  the  great  iron  and  steel  mills  of  west- 
ern Pennsylvania,  is  one  of  the  great  industries  of  the  region. 
Many  millions  of  money  are  invested  in  and  many  thousands 
of  men  are  employed  about  its  production.  It  has  been  largely 
instrumental  in  the  development,  growth,  and  general  pros- 
perity of  the  region.  The  plaintiff  shares  the  general  benefits, 
and  seems  to  possess  some  advantages  that  are  special,  and 
grow  directly  out  of  the  establishment  of  these  works  near  him; 
for  he  has  been  thereby  provided  with  customers  for  his  coal 
and  his  farm  products  at  his  own  door.  These  considerations 
should  be  borne  in  mind  in  adjusting  the  damages,  if  any 
have  been  sustained;  so  that  the  plaintiff,  while  he  recovers 
for  his  actual  loss  in  the  products  of  his  farm  or  the  destruc- 
tion of  his  soil,  as  the  evidence  may  show  the  facts  to  be,  shall 
not  be  allowed  exemplary  damages;  and  so  that  the  defend- 
ants shall  not  be  treated  as  wrong-doers  in  the  establishment  of 
their  plant  on  a  well-selected  and  secluded  tract  of  land  belong- 
ing to  themselves. 

As  this  case  goes  back  for  a  new  trial,  it  is  quite  proper  for 
us  to  add  that  the  trial  judge  is,  in  an  important  sense,  the 
thirteenth  juror;  and  when  the  amount  of  the  verdict  shows 
that  it  must  have  been  arrived  at  by  the  adoption  of  an  errone- 
ous measure  of  damages  or  a  mistake  in  computation,  he  should 
not  hesitate  to  set  it  aside. 

The  judgment  is  reversed,  and  a  venire  facicu  de  novo 
awarded.  

NcisANCB  —  Undesibablis  Business  —  Damages.  —  In  an  action  to  enjoin 
the  continuance  of  a  nuisance  and  for  damages,  it  is  not  a  good  defense  that 
the  business  alleged  to  be  a  nuisance  is  lawful  per  te,  and  the  nse  made  by 
defendant  of  his  property  is  reasonable:  HurJbert  v.  McKone,  55  Conn.  31; 
3  Am.  St.  Rep.  17,  and  note;  extended  note  to  Appeal  of  Pennsylvania  Lead 
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Co.,  42  Am.  Rep.  540.  Where  the  bnsiness  is  lawful,  the  injury  complained 
of  must  be  shown  to  have  been  real  and  substantial,  and  not  a  trifling  annoy* 
ance,  such  as  is  necessarily  incident  to  the  bnsiness  complained  of:  Price  ▼. 
Qrantz,  118  Pa.  St.  402;  4  Am.  St.  Rep.  601;  Penmylvania  R.  B.  Co.  T.  Mar- 
chant,  119  Pa.  St.  541;  4  Am.  St.  Rep.  659. 


Western  and   Atlantic    Pipe   Lines   v.   Home 
Insurance  Company. 

[146  Pennsylvania  Statk,  846.1 

Insuranob  —  Property  Removed  bt  Flood  —  Liabilitt  fob  Loss. — 
Where  a  policy  of  insurance  against  loss  or  damage  by  fire  is  issued  on 
oil  while  contained  in  a  tank  situated  on  certain  lands,  the  fact  that  the 
tank  has  been  removed  by  a  flood  about  four  or  five  hundred  feet  from 
where  it  stood  when  such  oil  was  insured,  but  not  oflf  the  premises  de- 
scribed in  the  policy,  will  not  avoid  the  policy,  nor  relieve  the  insurer  for 
the  loss  of  such  oil  by  fire  after  the  removal  of  the  tank. 

Insxtrancs  —  Construction  or  Policy.  — The  terms  of  afire  insurance  pol- 
icy should  be  liberally  construed,  and  if  any  doubt  exists  as  to  their 
meaning,  it  should  be  resolved  in  favor  of  the  insured,  or  if  the  words 
employed  are  susceptible  of  two  interpretations,  that  which  will  sustain 
the  claim  of  the  insured  should  be  adopted. 

Inscrance  —  Removal  of  Property  Insured  —  Warranty.  —  Where  oil 
in  a  tank  located  at  a  certain  place  is  insured  against  loss  by  fire,  the 
description  of  the  location  of  the  tank,  regarded  in  the  nature  of  a  war- 
ranty, can  only  be  construed  as  a  warranty  of  location  at  the  time  the 
insurance  was  effected,  and  that  the  insured  will  not  voluntarily  change 
its  location;  but  it  cannot  be  construed  as  an  absolute  warranty  that  the 
tank  will  remain  in  the  same  location  during  the  life  of  the  policy,  and 
if  it  is  removed  by  flood  or  any  other  "  visitation  of  providence,"  the  in- 
lurer  is  liable  for  the  loss  of  the  oil  insured  if  burned  while  in  such  tank. 

Insurance  —  Defenses  —  Estoppel.  — Where  oil  in  a  tank  located  at  a  cer- 
tain place,  and  insured  against  loss  by  fire,  is  subsequently  destroyed,  the 
insurance  company  acknowledging  the  loss  and  denying  liability  to  pay 
therefor,  on  the  sole  ground  that  the  tank  has  been  removed  from  its 
original  location  by  a  "visitation  of  providence  "  since  the  insurance  is- 
sued, it  is  estopped  from  subsequently  setting  up  the  defease  that  the 
oil  insured  was  not  the  property  of  the  assured. 

Insurance  —  Defenses  —  Estoppel.  —  Where  an  insurer,  after  loss,  relies 
upon  a  specified  defense  alone,  and  so  notifies  the  assured,  he  will  not  be 
permitted  to  retract  it,  and  set  up  a  new  and  different  defense  after  the 
insured  has  acted  upon  the  defense  announced,  and  incurred  expense  in 
consequence  of  it. 

Insurance  —  Presumption  as  to  Knowledqb  of  Insuekb.  —  An  insur- 
ance company  when  it  issues  a  policy  is  presumed  to  know  the  corporate 
powers  of  the  insured,  the  nature  of  its  business,  and  the  nsnal  and  ens- 
ternary  methods  of  conducting  the  business  pertaining  to  the  insured 
property. 

I/tsuRANos  —  Corporation  —  Insurable   Interest.  —  A  corporation  in- 
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vested  with  the  right  to  transport,  store,  insure,  and  ship  petrolenm  haa 
an  insurable  interest  in  the  petroleum  in  its  possession,  to  the  extent  of 
its  value,  and  fur  the  purposes  of  insurance  may  be  considered  as  its 
owner. 

Insurance  —  Presumption  ov  Knowledge  of  Insurer. — Where  an  in- 
surance policy  is  issued  without  any  application  or  written  request,  de 
scribing  the  interest  of  the  insured  in  the  property,  and  it  does  not  appear 
that  any  actual  representation  of  any  kind  was  made  by  the  assured,  it 
will  be  presumed  that  the  policy  was  written  upon  the  knowledge  of  the 
insurer,  and  intended  to  cover  in  good  faith  the  interest  of  the  assured 
in  the  property. 

Insurance  —  Insurable  Interest.  —  Agents,  Commission  Merchants,  or 
Others  having  the  custody  and  being  responsible  for  property  may  in- 
sure in  their  own  names,  and  may  recover  from  the  insurer  not  only  a 
sum  equal  to  their  own  interest  in  the  property  by  reason  of  any  lien  for 
advances  or  charges,  but  the  full  amount  named  in  the  policy,  np  to  the 
value  of  the  property. 

Insurance  —  Waiver  —  Interest.  —  When  an  insurer  absolutely  denies 
liability  for  a  loss,  he  thereby  waives  the  benefit  of  a  provision  in  the 
policy  giving  sixty  days  for  adjustment  and  payment  of  loss,  and  is 
liable  for  interest  from  its  date. 

J.  H.  Murdoch  and  W.  S.  ParJcer,  for  the  appellant. 

T,  F.  Birch,  J.  W.  Donnan,  and  A.  Donnan,  for  the  appellee. 

Sterrett,  J.  This  action  is  on  a  policy  of  insurance  is- 
sued by  the  Home  Insurance  Company,  defendant,  insuring 
the  Western  and  Atlantic  Pipe  Lines,  for  one  year  from  June 
28,  1888,  against  loss  or  damage  by  fire,  to  the  amount  of 
$2,500,  "  on  oil  while  contained  in  the  iron  crude-oil  tank 
known  as  No.  1,  on  plan  situate,  detached  273  feet,  on  the 
Johnson  farm  at  Johnson's  station,  on  the  line  of  the  Wash- 
ington branch  of  the  Pittsburgh,  Cincinnati,  and  St.  Louis  rail- 
road, on  leased  ground,  Washington  County,  Pennsylvania." 
By  necessary  implication,  the  verdict  establishes  the  fact,  that 
during  the  life  of  the  policy,  over  three  thousand  six  hundred 
barrels  of  oil  were  destroyed  by  fire,  while  in  said  "iron  crude- 
oil  tank  known  as  No.  1,"  on  the  plan  of  oil-tanks  at  Johnson's 
station.  The  jury  found  in  favor  of  the  plaintiff  for  the  value 
of  the  oil  thus  destroyed. 

The  company  defendant,  after  being  fully  advised  as  to  the 
loss,  etc.,  denied  its  liability  on  two  grounds:  1.  Because  the 
tank  containing  the  oil  insured  had  been  removed  "  by  an  un- 
foreseen disaster,  in  the  shape  of  a  flood,"  and  carried  about 
four  or  five  hundred  feet  from  the  position  it  occupied  when 
the  policy  was  issued;  2.  Because  the  oil  contained  in  said 
tank  did  not  belong  to  the  plaintiff  company,  but  to  its  cus- 
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tomers,  for  whom  it  was  held  in  storage,  which  fact  was  not 
stated  on  the  face  of  the  policy. 

Conceding  the  fact  that,  at  the  time  of  the  fire,  the  tank  had 
been  removed  by  a  flood  about  four  or  five  hundred  feet  from 
the  position  in  which  it  stood  when  the  oil  was  insured,  but 
not  off  the  premises  described  in  the  policy,  the  plaintiff  con- 
tends that  the  insurance  company  was  not  thereby  relieved 
from  liability  for  the  loss.     In  that  we  think  it  is  right 

The  object  of  the  contract  was  indemnity  against  the  de- 
struction of  oil  described  as  "  contained  in  the  iron  crude-oil 
tank  known  as  No.  1,"  etc.  With  the  view  of  attaining  that 
object,  the  terms  of  the  policy  should  be  construed  liberally. 
If  any  doubt  exists  as  to  their  meaning,  it  should  be  resolved 
in  favor  of  the  insured  rather  than  in  the  interest  of  the  under- 
writer. When  words  employed  in  a  policy  of  insurance  are 
susceptible  of  two  interpretations,  that  which  will  sustain  the 
claim  of  the  insured  should  be  adopted:  Wood  on  Insurance, 
145;  May  on  Insurance,  182.  Tested  by  these  well-recognized 
principles  of  interpretation,  the  position  contended  for  by  the 
defendant  company  is  untenable.  In  substance,  its  position 
is,  that  the  above-quoted  description  of  the  property  insured  is, 
in  effect,  a  warranty  that  in  case  of  fire  the  oil  destroyed  shall 
not  only  be  contained  in  said  iron  tank,  but  that  the  tank  it- 
self shall  remain  where  it  was  when  the  insurance  was  effected; 
otherwise  the  insurance  company  will  not  be  liable.  Author- 
ities cited  in  support  of  that  position,  where  property  insured 
as  contained  in  certain  barns,  houses,  etc.,  was  destroyed  after 
removal  to  other  buildings,  have  no  application  to  the  case 
before  us.  In  those  cases,  there  was  necessarily  a  failure  to 
show  that  the  insured  property  was  in  the  designated  build- 
ings when  destroyed.  In  this  case,  the  jury  must  have  found 
that  the  oil  insured  was  destroyed  '*  while  contained  in  the 
iron  crude-oil  tank  known  as  No.  1,"  on  the  plan  of  tanks  at 
Johnson's  station,  and  that,  we  think,  fully  satisfies  the  terms 
of  the  contract.  The  parties  were  not  contracting  with  refer- 
ence to  an  insurance  upon  the  tank,  but  only  upon  the  oil  con- 
tained in  it.  With  that  construction  of  the  company  in  view, 
the  learned  president  of  the  common  pleas  rightly  instructed 
the  jury  as  follows:  "  If  you  conclude  that  this  tank  was 
picked  up  bodily  by  the  flood,  and  floated  down  the  stream, 
and  lodged  from  three  to  five  hundred  feet  away  from  the 
place  where  it  was  constructed,  against  the  abutments  of  the 
bridge,  and  remained  intact,  and  in  that  way  held  the  oil,  as 

AM.  ST.  Rkp.,  Vol.  XXVII.  -  45 


706  Western  etc.  Pipe  Lines  v.  Ins.  Co.         [Penn. 

an  oil-tank  would  hold  oil,  so  that  it  could  have  been  recov- 
ered by  the  company,  and  while  there,  in  place  of  on  the  origi- 
nal foundation,  the  oil  in  the  tank  was  burned,  then  the 
contract  of  indemnity  would  be  binding,  and  the  defendant 
would  be  liable  for  such  loss  as  the  plaintiff  might  sustain 
by  reason  of  the  fire  on  their  proportionate  share  of  the  loss." 
The  jury,  under  this  instruction,  having  found  for  the  plaintiflf 
and  assessed  its  damages,  the  necessary  implication  is,  that 
they  found  the  facts  of  which  the  instruction  is  predicated  to 
be  true;  that  the  oil-tank  No.  1  contained  and  held  the  oil, 
for  the  value  of  which  they  assessed  damages  in  favor  of  the 
plaintiff,  until  it  was  destroyed  by  fire,  etc. 

But  asbuming,  merely  for  argument's  sake,  that  the  descrip- 
tion of  the  tank's  location  may  be  regarded  as  in  the  nature 
of  a  warranty,  it  can  only  be  construed  as  a  warranty  of  loca- 
tion at  the  time  the  insurance  was  efifected,  and  not  that  the 
tank  would  thereafter  remain  in  the  same  location:  Lycoming 
Ins.  Co.  V.  Mitchell,  48  Pa.  St.  367.  As  a  statement  of  then  ex- 
isting facts,  it  is  not  even  pretended  that  the  description  of  the 
location  of  the  tank,  etc.,  was  not  strictly  true.  If  it  was  in- 
tended to  make  the  continued  location  of  the  tank,  at  the  pre- 
cise point  where  it  then  was,  a  condition  of  the  underwriter's 
liability,  it  would  have  been  an  easy  matter  to  have  said  so. 
It  is  not  the  province  of  courts  to  indulge  in  conjectures  favor- 
able to  such  insurance  companies  as  are  disposed,  upon  mere 
technicalities,  to  avoid  the  payment  of  honest  claims.  Cases 
are  not  unfrequent  in  which  statements  in  regard  to  the  use 
and  character  of  buildings,  etc.,  are  construed  as  merely  de- 
scriptive of  the  risk  at  the  time  the  application  is  made,  and 
not  as  a  warranty  that  there  shall  be  no  change  during  the  life 
of  the  policy:  Wood  on  Insurance,  sees.  444,  446,  and  cases 
there  cited.  In  Everett  v.  Continental  Ins.  Co.,  21  Minn.  76, 
a  thrashing-machine  was  insured  as  "  stored  in  a  certain  barn 
on  section  36,"  etc.;  and  it  was  held  that  this  was  a  mere  mat- 
ter of  description,  operating  to  identify  the  property,  and  not 
a  promissory  stipulation  on  the  part  of  the  insured,  nor  a  con- 
dition on  the  part  of  the  insurer.  But  giving  the  defendant 
the  benefit  of  the  broadest  construction,  the  language  used  in 
describing  the  location  of  the  oil  insured  cannot  amount  to 
anything  more  than  an  implied  warranty  of  the  plaintiflf  com- 
pany that  it  will  not  voluntarily  change  its  location.  This 
construction  appears  to  have  been  recognized  in  Sillem  v. 
Thornton,  3  El.  &  B.  868,  and  was  perhaps  warranted  by  the 
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facts  of  that  case.  Even  in  that  view,  we  have,  on  the  one 
hand,  only  an  implied  warranty  that  the  insured  will  not  vol- 
untarily change  the  location  of  the  tank  containing  the  oil, 
and  on  the  other,  defendant's  admission,  in  its  affidavit  of 
defense,  that  the  location  of  the  tank  was  changed  "  by  a  vis- 
itation of  providence." 

Another  ground  of  defense  is,  that  the  oil  in  question  did  not 
belong  to  plaintiff,  but  to  its  customers,  for  whom  it  was  held 
in  storage.  For  some  reason,  best  known  perhaps  to  the 
party  who  on  behalf  of  the  defendant  wrote  the  sympathetic 
letter  of  October  11,  1888,  and  made  the  aflBdavit  of  defense 
April  16,  1889,  this  ground  of  defense  was  not  even  hinted  at 
in  either  of  those  papers,  and  for  aught  that  appears,  was  a 
mere  afterthought.  In  the  letter  he  says:  "We  regret  exceed- 
ingly the  loss  sustained  by  your  company,  and  would  be  pleased 
to  reimburse  you  if  we  could  see  wherein  you  had  any  claim 
upon  us,  either  in  law  or  equity.  We  insured  oil  in  an  iron 
tank  located  in  a  safe  position,  upon  a  good  foundation,  and 
charged  you  a  premium  which  we  considered  adequate,  in  view 
of  its  position;  but  an  unforeseen  disaster,  in  the  shape  of  a 
flood,  carried  the  tank  from  its  position  to  a  more  dangerous 
one,  whereby  it  was  destroyed."  In  the  affidavit  substantially 
the  same  defense,  viz.,  removal  of  the  tank  "  by  a  visitation  of 
providence,"  etc.,  is  solely  relied  on.  It  is  not  even  pretended 
that  there  was  any  fraudulent  concealment  of  ownership  of 
the  property,  or  that  any  untruthful  representation  was  made, 
upon  the  faith  of  which  the  policy  was  issued;  nor  is  it  claimed 
tliat  the  defendant  company  was  not  fully  aware  of  the  exact 
situation  and  ownership  of  the  oil  when  it  accepted  the  risk. 
It  had  notice,  by  the  proof  of  loss  furnished  by  plaintiflf,  as  to 
the  manner  in  which  the  oil  was  held,  but  no  objection  on  that 
ground  was  interposed  or  even  intimated.  Defendant's  liabil- 
ity was  denied  solely  on  the  ground  that  the  tank  containing 
the  oil  had  been  removed  "  by  a  visitation  of  providence." 

The  supplemental  defense,  afterwards  sprung  upon  the 
plaintiff,  that  it  was  not  the  owner  of  the  oil,  might  well  be 
disposed  of  by  saying  it  came  too  late:  Brink  v.  Hanover  Fire 
los.  Co.,  80  N.  Y.  108;  Castner  v.  Farmers'  Mut.  F.  Ins.  Co., 
50  Mich.  273;  Vos  v.  Robinson,  9  Johns.  192;  Stayton  v.  Ora- 
ham,  139  Pa.  St.  1.  In  Brink  v.  Hanover  Fire  Ins.  Co.,  80  N.  Y. 
108,  the  company  denied  liability  on  the  ground  of  fraud, 
and  so  declared  to  the  assured.  After  suit  brought,  it  raised 
the  question  as  to  time  of  the  filing  proofs  of  loss,  eto.    In 
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denying  its  right  to  do  so,  Chief  Justice  Church  said:  "  I  think 
it  was  estopped  from  so  doing.  The  plaintiffs'  claim  was  chal- 
lenged for  fraud,  and  fraud  only.  They  acted  upon  it,  and 
brought  an  action  incurring  large  expenses  in  its  prosecution; 
non  constat,  if  the  failure  to  file  the  proofs  in  time  had  been 
insisted  on,  but  that  the  plaintiffs  would  have  acquiesced  and 
refrained  from  prosecuting,  and  thus  they  might  be  injured  by 
the  change  of  ground  on  the  part  of  the  defendant.  Every 
consideration  of  public  policy  demands  that  insurance  compa- 
nies should  be  required  to  deal  with  their  customers  with  entire 
frankness.  They  may  refuse  to  pay  without  specifying  any 
ground,  and  insist  upon  any  available  ground;  but  if  they 
plant  themselves  upon  a  specified  defense,  and  so  notify  the 
assured,  they  should  not  be  permitted  to  retract  after  the  lat- 
ter has  acted  upon  their  position  as  announced,  and  incurred 
expenses  in  consequence  of  it. 

But  aside  from  what  has  been  said  in  answer  to  the  last- 
mentioned  ground  of  defense,  we  think  it  is  also  successfully 
met  by  the  facts  connected  with  the  contract  of  insurance, 
etc.  The  plaintifi"  is  a  corporation  chartered  under  the  law  of 
April  29,  1874,  and  supplements,  and  invested  with  the  right 
to  transport,  store,  insure,  and  ship  petroleum,  and  under  our 
constitution  is  prohibited  from  engaging  in  any  other  business 
than  that  specified  in  its  charter.  It  should  be  presumed 
that  the  insurance  company  was  cognizant  of  these  facts,  and 
contracted  with  reference  to  them;  but  whether  it  was  or  not, 
it  is  certainly  chargeable  with  knowledge  of  the  usual  and 
customary  methods  of  conducting  the  business  pertaining 
to  property  which  it  insured:  Citizens'  Ins.  Co.  v.  McLaughlin, 
53  Pa.  St.  487.  While  in  one  sense  the  plaintiflf  was  not  the 
owner  of  the  oil,  yet  in  so  far  as  risk  from  loss  by  fire  was  con- 
cerned, it  may,  to  all  intents  and  purposes,  be  considered  as 
the  owner.  According  to  the  contract  made  with  its  custom- 
ers, it  was  bound  to  protect,  by  insurance,  the  oil  in  its  tanks 
at  its  own  expense.  In  case  of  destruction  by  fire  without  in- 
surance, it  would  have  been  bound  to  its  customers  to  make 
good  the  loss.  To  the  extent  of  the  value  of  the  oil,  therefore, 
it  certainly  had  an  insurable  interest,  and,  in  a  certain  sense, 
was  at  least  quasi  owner  of  the  oil.  The  policy  in  suit  issued 
without  any  application  or  written  request  describing  the  in- 
terest of  the  insured  in  the  oil,  and  it  does  not  appear  that 
any  actual  representation  of  any  kind  was  made  by  the  in- 
sured.    In  view  of  these  circumstances,  the  language  of  our 
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brother  Williams  in  Philadelphia  Tool  Co.  v.  British  America 
Assur.  Co.,  132  Pa.  St.  236,  19  Am.  St.  Rep.  596,  is  especially 
applicable.  He  there  said:  "  We  ought  to  assume  that  a  pol- 
icy written  under  such  circumstances  was  written  upon  the 
knowledge  of  the  representative  of  the  insurer,  and  intended 
to  cover  in  good  faith  the  interest  which  the  insured  had  in 
the  buildings.  Fraud  is  never  to  be  presumed,  and  in  this 
case  no  fraudulent  representation  is  shown  or  alleged,  unless 
it  can  be  deduced  from  the  statements  of  the  insurer,  made,  as 
we  must  presume,  on  the  knowledge  of  its  representative,  and 
for  which  the  insured  is  in  no  manner  responsible.  We  must 
also  remember  that  this  policy  is  to  be  interpreted  most 
strongly  against  the  company  whose  contract  it  is.  Applying 
these  principles  to  the  question  now  raised,  we  conclude  that 
the  policy  written  on  the  knowledge  of  the  insurer  was  made 
in  view  of  the  facts  of  the  case,  and  was  intended  to  cover  such 
interest  in  the  buildings  as  the  insured  had."  So  in  the  case 
before  us,  the  defendant,  having  insured  the  oil  contained  in 
tank  No.  1,  without  any  representation  as  to  the  qtbantum  of 
plaintiflF's  interest  therein,  must  be  considered  as  having  in- 
sured it  against  any  loss  which  the  plaintiff  would  suffer  by 
fire.  As  already  observed,  the  plaintiff  had  a  right,  and  was 
bound  by  its  contract  with  its  customers,  to  protect  the  oil  by 
insurance,  so  that  its  value  could  be  accounted  for  to  them  in 
case  of  loss  by  fire.  As  was  said  in  Waring  v.  Indemnity  F. 
Ins.  Co.f  46  N.  Y.  606,  6  Am.  Rep.  146:  "Agents,  commission 
merchants,  or  others  having  the  custody  of  and  being  respon- 
sible for  property  may  insure  in  their  own  names,  and  they 
may  in  their  own  names  recover  from  the  insurer  not  only  a 
sum  equal  to  their  own  interest  in  the  property  by  reason  of 
any  lien  for  advances  or  charges,  but  the  full  amount  named 
in  the  policy,  up  to  the  value  of  the  property."  To  the  same 
effect  is  Story  on  Agency,  126. 

The  testimony  referred  to  in  the  first,  second,  and  third 
specifications  was  rightly  admitted.  It  tended  to  prove  plain- 
tiff's interest  in  the  oil,  and  consequent  right  to  insure. 

The  only  other  specification  that  requires  further  notice  is 
the  ninth,  in  relation  to  interest.  A  sufficient  answer  to  that 
is,  the  company  denied  in  toto  its  liability,  and  was  therefore 
not  entitled  to  the  benefit  of  the  provision  in  the  policy  giving 
sixty  days  for  adjustment  and  payment  of  loss:  Kevins  v. 
Rockingham  M.  F.  Ins.  Co.,  25  N.  H.  22;  ^tna  Ins.  Co.  v. 
Maguire,  51  111.  342;  Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220; 
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Indiana  Mut.  F.  Ins.  Co.  v.  Routledge,  7  Ind.  25;  Myer's  Fed. 
Dec.  535.  In  ^tna  Ins.  Co.  v.  Maguire,  51  111.  342,  it  was 
held  that  such  a  clause  applies  only  where  the  insurance  com- 
pany agrees  to  pay,  or  is  undecided  in  regard  to  paying,  but 
not  when  it  peremptorily  refuses  to  pay  the  loss.  Further 
notice  of  the  specifications  is  unnecessary.  There  is  no  merit 
in  either  of  them. 

Judgment  affirmed.  _____^ 

In  SURAH  CE  —  PoLioT,  HOW  CoKSTBUBD.  — A  fire  instiranea  policy  will  be 
most  strongly  constraed  against  the  insurer:  Benahaw  r.  Missouri  State  etc 
In*.  Co.,  103  Mo.  595;  23  Am.  St.  Rep.  904,  and  note;  De  Qrafff.  Queen  Ins. 
Co.,  38  Minn.  501;  8  Am.  St.  Rep.  685,  and  note. 

Insuranob — Presumption  op  Knowledob  of  Insurer. — The  agent  of 
an  insurance  company  taking  a  risk  is  presumed  to  be  familiar  with  the  build< 
ing,  its  description,  and  manner  of  use,  and  to  insure  it  accordingly:  Pettit  v. 
State  Ins.  Co.,  41  Minn.  299.  It  is  the  duty  of  the  insurance  company,  if  it 
desired  to  make  certain  the  interest  of  the  insured,  to  hare  inquired  of  him 
and  obtained  representations  from  him:  Essex  Sav.  Bank  v.  Meriden  Ins.  Co., 
67  Conn.  335. 

Insurance  —  Insurable  Interest  or  Carribk. — A  carrier  has  such  an 
insurable  interest  in  the  goods  intrusted  to  it  for  carriage  that  it  may  insure 
the  goods  for  their  full  value:  Lancaster  Mills  v.  Merchants'  etc  Co.,  89  Tenn. 
1;  24  Am.  St.  Rep.  586,  and  note;  Insurance  Co.  qf  N.  A,  r,  Foreheimer,  8S 
Ala.  541. 
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Riparian  Rights  —  Flow  of  Stream.  —  Every  riparian  owner  is  entitled, 
as  an  incident  to  his  land,  to  the  natural  How  of  the  water  of  a  stream 
running  through  it,  undiminished  in  quantity,  and  unimpaired  in  qual- 
ity, subject  to  the  reasonable  use  of  the  water  by  those  similarly  situated, 
for  the  ordinary  purposes  of  life.  Any  essential  interference  therewith, 
if  wrongful,  whether  attended  with  actual  damages  or  not,  is  actionable. 

Riparian  Rights — Use  of  Water  —  Diversion.  — Every  riparian  owner  ha« 
the  right  to  use  the  water  of  a  stream  passing  over  his  land  for  ordinary 
domestic  purposes,  even  to  the  extent  of  consuming  all  the  water  of  the 
stream,  but  if  he  materially  or  sensibly  diminishes  its  quantity  by  diver- 
sion for  manufacturing  or  other  purpose,  having  no  necessary  relation  to 
the  use  of  his  land,  he  is  liable  to  respond  in  damages  to  the  lower  pro- 
prietor. 

Riparian  Rights  —  Diversion  for  Business  Purposes.  — The  business  ne- 
cessities of  a  riparian  owner,  having  no  necessary  relation  to  the  use  of 
his  land,  will  not  justify  his  diversion  of  the  waters  of  a  stream  from  its 
natural  channel,  to  the  prejudice  of  a  lower  proprietor,  and  for  such  di« 
version  he  is  liable  to  an  action  for  the  excessive  use  of  the  water. 

Ripartan  Rights  —  Diversion  —  Damages.  — A  lower  proprietor  is  entitled 
to  recover  nominal  damages  for  the  excessive  diversion  of  the  water  of  a 
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stream  by  an  npper  owner,  without  proof  of  actnal  injury,  bnt  to  entitle 
him  to  recover  special  damages,  they  must  be  proved  by  competent  evi> 
dence. 

RiPABiAN  Rights  —  Diysrsiom  --  Special  Damages.  —  A  lower  owner  can- 
not recover  special  damages  for  the  diversion  of  water  by  an  upper  owner, 
on  the  ground  that  it  has  interfered  with  his  water  power,  when  he  has 
no  means  of  using  such  power,  has  made  no  attempt  to  use  it,  and  has 
given  no  notice  of  intention  to  use  it. 

RiPAkiAN  Rights —  Diversion  —  Special  Dahaqes  —  Elkmkmts  and  Meas- 
uu£  OF  —  Evidence. — loan  action  to  recover  special  damages  for  the 
excessive  diversion  of  water  by  an  upper  proprietor,  the  measure  of  dam- 
ages is  the  injury  sustained  from  the  diversion  of  the  water  in  the  use  of 
the  land  for  the  purposes  for  which  it  was  used,  or  would  have  been  used 
but  for  refusal  on  due  notice  to  discontinue  the  diversion.  A  reduction 
in  rental  value  from  this  cause  is  a  proper  element  of  damages,  but  the 
rental  value  of  an  unoccupied  mill  site  is  speculative  and  inadmissible, 
and  so  is  the  annual  rental  value  of  the  land  based  on  the  sale  or  diver> 
sion  of  the  water  by  the  lower  proprietor. 

Paul  H.  Gaither  and  J.  A.  Marchand,  for  the  appellant. 

D.  S.  Atkinson  and  J.  M.  Peoples,  for  the  appellees. 

Clark,  J.  The  plaintiffs,  Paul  Clark  and 'others,  own  one 
hundred  and  twenty  acres  of  land  near  the  western  base  of 
Laurel  Hill,  in  Westmoreland  County,  along  the  line  of  the 
Pennsylvania  railroad,  and  above  the  town  of  New  Florence. 
A  small  stream  of  water  ran  through  this  land,  with  such  a 
fall  as  to  form  the  site  for  a  water-power  for  a  mill,  and  a 
grist-mill  had  many  years  ago  been  erected,  which,  by  an  over- 
shot wheel,  was  propelled  by  the  water  of  this  stream  until 
about  the  year  1872,  when  the  mill  was  abandoned,  and  has 
since  that  time  been  suffered  to  go  to  decay  and  ruin.  At  the 
institution  of  this  suit,  and  for  six  years  prior  to  that  time,  it 
is  conceded  there  was  no  mill  or  other  structure  erected  on 
this  site,  suitable  for  operation  for  any  useful  or  profitable 
purpose;  nor,  during  that  period,  was  there  any  effort  to  oper- 
ate the  mill,  or  use  the  water  power  for  any  purpose  whatsoever. 

The  Pennsylvania  Railroad  Company,  as  early  as  1853,  un- 
der some  agreement  with  the  widow  of  the  plaintiffs'  predeces- 
sor in  title,  began  to  divert  the  water  of  this  stream  through  a 
three-inch  pipe,  from  what  is  known  as  the  Hull  dam,  which 
was  on  the  adjoining  tract  above,  owned  by  the  railroad  com- 
pany, to  its  water-station  at  New  Florence.  About  the  year 
1870  it  increased  the  capacity  of  the  pipe  to  four  inches,  and 
in  1883  to  six  inches.  This  suit  was  brought  in  1887,  not  to 
recover  for  any  injury  to  the  mill,  or  to  the  operation  of  the 
mill,  for  within  the  period  of  the  statute  of  limitations  there 


712  Clark  v.  Pennsylvania  Railroad  Co.      [Penn. 

was  no  mill  to  operate,  but  for  damages  to  the  mill  site  or 
water  power,  caused  by  the  defendant's  diversion  of  the  water. 

The  rule  of  law  is  uniform  and  undoubted,  that  every  ripa- 
rian owner  is  entitled,  as  an  incident  to  his  land,  to  the 
natural  flow  of  the  water  of  a  stream  running  through  it,  un- 
diminished in  quantity  and  unimpaired  in  quality,  subject  to 
tlie  reasonable  use  of  the  water  by  those  similarly  entitled, 
for  the  ordinary  purposes  of  life;  and  any  sensible  or  essential 
interference  therewith,  if  wrongful,  whether  attended  with  ac- 
tual damage  or  not,  is  actionable:  Mayor  v.  Commissioners,  7 
Pa.  St.  363;  Philadelphia  v.  Collins,  68  Pa.  St.  116.  This 
principle  applies  to  some  extent,  whether  the  stream  is  public 
or  private:  Haupt^s  Appeal,  125  Pa.  St.  224;  Lord  v.  Meadville 
Water  Co.,  135  Pa.  St.  130;  20  Am.  St.  Rep.  864.  The  size 
and  capacity  of  the  stream  is,  of  course,  in  all  cases  of  this 
kind,  to  be  considered:  Miller  v.  Miller,  9  Pa.  St.  74;  59  Am. 
Dec.  545.  "Every  riparian  owner,"  says  our  brother  Paxsoa 
in  Pennsylvania  R.  R.  Co.  v.  Miller,  112  Pa.  St.  41,  "has  the 
right  to  use  the  water  of  the  stream  passing  over  his  land,  for 
ordinary  domestic  purposes;  and  if  the  stream  be  so  small 
that  his  cattle  drink  it  all  up,  while  it  may  be  a  loss  to  the 
lower  riparian  owner,  it  is  damnum  absque  injuria.  But 
where  the  upper  riparian  owner  diverts  or  uses  the  water,  not 
for  ordinary  domestic  purposes,  such  as  are  inseparable  to 
and  necessary  for  the  use  of  his  land,  but  for  manufacturing 
or  other  purposes,  having  no  necessary  relation  to  his  use  of 
his  land,  it  is  different";  in  such  case  he  has  only  the  right, 
as  against  a  lower  proprietor,  to  use  so  much  of  the  stream  as, 
will  not  materially  or  sensibly  diminish  its  quantity:  Wheat- 
ley  V.  Chrisman,  24  Pa.  St.  298;  64  Am.  Dec.  657. 

The  stream  in  question,  although  steady,  was  small;  and  it 
is  alleged  that  the  six-inch  pipe  so  impoverished  the  flow  of 
water  as  to  destroy  its  utility  as  a  water-power.  The  defend- 
ant company,  as  a  riparian  owner  merely,  had  no  right  to  di- 
vert the  water  from  its  natural  channel,  to  the  prejudice  of  the 
rights  of  others  below  it  on  the  stream.  If  the  amount  of 
water  required  to  supply  its  locomotives  at  this  point,  and  di- 
verted by  it  from  the  channel  of  the  stream,  sensibly  or  mate- 
rially diminished  the  flow,  it  was  bound  to  buy  it,  or  subject 
itself  to  an  action  for  an  excessive  use  or  diversion  of  the  wa- 
ter. No  matter  what  were  the  necessities  of  the  defendant's 
business,  it  had  no  right  to  convey  the  water  out  of  its  course, 
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to  the  prejudice  of  the  plaintiffs'  rights:  HaupCs  Appeal,  125 
Pa.  St.  211. 

We  do  not  understand  the  defendant  to  deny  that  the  plain- 
tiffs, under  the  proofs,  are  entitled  to  a  verdict  for  nominal 
damages.  The  principle  is  well  established,  that  a  diversion  of 
the  water  of  a  stream,  even  without  actual  injury  to  a  lower  ri- 
parian owner,  legally  imports  damage,  because  it  is  an  infringe- 
ment of  a  right:  Angell  on  Watercourses,  135.  Every  injury 
imports  damage,  and  if  no  other  damage  be  established,  the 
party  is  entitled  to  nominal  damages.  "  This  principle, 
moreover,  applies  more  strongly,"  says  the  same  author,  page 
591,  "  where  there  is  a  violation  of  the  plaintiff's  right;  but 
the  defendant's  act,  if  continued,  may  become  the  foundation, 
by  lapse  of  time,  of  an  adverse  right,  and  hence  actual,  per- 
ceptible damage  is  not  indispensable  as  the  foundation  of 
an  action."  Any  trespass  or  nuisance  which  infringes  upon 
the  rights  of  the  plaintiff,  or  which  would  abridge  his  present 
or  potential  use  of  his  property,  will  justify  an  action,  although 
it  cause  no  present  actual  damage:  Gould  on  Waters,  401-404, 
and  cases  there  cited.  There  is  an  obvious  distinction  be- 
tween the  proper  use  of  a  stream  by  a  riparian  owner,  which, 
although  it  necessarily  modifies  the  flow,  infringes  no  right  of 
other  proprietors,  and  one  which  infringes  their  rights,  although 
it  may  cause  no  damage:  Miller  v.  Miller,  9  Pa.  St.  74;  59 
Am.  Dec.  545;  Delaware  etc.  Canal  Co.  v.  Torrey,  33  Pa.  St. 
143;  Qraver  v.  Sholl,  42  Pa.  St.  58. 

But  what  evidence  was  there  to  justify  a  recovery  of  special 
damages?  The  plaintiffs,  as  we  have  said,  had  no  mill  or 
other  means  of  using  or  applying  the  water-power.  They  had 
an  abundance  of  water  in  the  stream  for  all  the  purposes  to 
which  they  applied  it,  or  sought  to  apply  it;  and  it  is  difficult, 
in  this  view  of  the  case,  to  see  how  thoy  could  have  suffered 
any  special  damage.  If  they  had  it  in  contemplation  to  erect 
a  mill,  they  could  have  vindicated  their  right  by  successive 
actions  of  trespass;  or  after  establishing  their  right  at  law,  if 
it  were  at  all  disputed,  they  might  have  enjoined  its  invasion 
by  proceedings  in  equity.  They  might  perhaps  have  laid 
grounds  for  special  damages,  by  giving  notice  of  their  purpose 
to  avail  themselves  of  the  water-power. 

The  plaintiffs'  theory  as  to  special  damages  goes  upon  the 
apparent  assumption  that  the  defendant  has  appropriated 
Bomethinp;  which  was  theirs,  and  for  which  he  should  pay  the 
price.     But  the  plaintiffs  did  not  own  the  water  which   ran 
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through  the  defendant's  pipe;  indeed,  it  was  diverted  from  its 
course  before  it  reached  the  plaintiffs'  land,  and  the  plaintiffs 
could  in  no  sense  be  said  to  have  any  title  to  the  water.  As 
riparian  owners  they  had  the  right,  as  we  have  said,  to  have 
the  water  of  this  stream  run  through  their  land  in  its  natural 
channel,  without  any  material  impairment  of  its  flow.  They 
had  a  right  to  the  use  of  the  stream  as  an  incident  to  the  land 
for  ordinary  purposes,  and  also  for  any  extraordinary  purpose 
to  which  they  might  choose  to  apply  it,  provided  such  extraor- 
dinary use  did  not  materially  diminish  its  quantity  or  im- 
pair its  quality.  They  might  have  chosen  to  erect  a  mill  or 
to  lease  the  site  to  some  other  person  to  erect  a  mill;  and  in 
either  case,  upon  notice  from  the  plaintiffs,  the  railroad  com- 
pany would  have  been  obliged  to  cease  the  diversion  of  the 
water  or  be  subject  to  a  claim  for  special  damage;  but  as  long 
as  the  diversion  of  the  water  did  not  do  them  any  actual  in- 
jury, they  had  no  claim  for  special  damages.  The  company 
was,  of  course,  at  all  times  liable  to  an  action  in  vindication  of 
the  plaintiffs'  right,  but  not  for  the  recovery  of  actual  damage 
until  an  actual  injury  was  done.  The  mill  site  was  of  no  use 
to  the  plaintiffs  or  to  a  lessee,  or  to  any  other  person  in  the 
absence  of  a  mill,  or  other  useful  mechanical  construction  to 
which  the  water  might  be  applied;  and  until  such  a  structure 
was  erected,  or  proposed  to  be  erected,  how  could  the  diversion 
of  the  water  cause  actual  injury?  Had  the  diversion  ceased, 
and  the  full  flow  of  the  water  been  restored,  how  could  that 
have  profited  the  plaintiffs?  They  had  no  means  of  utilizing 
the  water,  and  therefore  they  suffered  no  actual  loss  from  its 
diversion.  If  the  plaintiffs  had  owned  the  water,  they  would 
be  entitled  to  recover  its  value,  but  they  were  only  entitled  to 
the  use  of  it  as  it  passed  through  their  property. 

It  is  said  that  they  might  have  leased  or  rented  the  water- 
power,  and  the  rental  value  is  therefore  the  proper  measure  of 
damages;  but  the  use  of  the  mill  site,  either  by  the  owners  or 
a  tenant  or  lessee  of  the  plaintiffs,  is  dependent  wholly  upon 
the  construction  of  a  mill,  and  it  is  extremely  improbable  that 
a  lessee  would  undertake  the  expenditure  upon  a  mere  tenancy 
from  year  to  year.  The  estimated  annual  value  of  the  mill 
site  as  such,  and  independent  of  the  land,  is  fanciful,  conjec- 
tural, and  speculative,  for  it  is  based  upon  its  value  as  applied 
to  some  sort  of  a  mill.  It  was  variously  spoken  of  by  the  wit- 
nesses as  a  suitable  site  for  a  grist-mill,  or  a  saw-mill,  for  a 
■ash  and  door  factory,  for  a  coach  or  wagon  factory,  or  for 
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a  woolen  factory;  but  all  these  suggestions  of  annual  rental 
value  are  made  upon  the  assumption  that  a  mill,  factory,  or 
other  structure  would  be  built  in  order  to  utilize  the  advan- 
tages which  the  site  offers.  The  true  rule  in  such  a  case  is  to 
estimate  the  damages  sustained  from  the  diversion  of  the  wa- 
ter, in  the  use  of  the  land  for  the  purposes  for  which  for  the 
time  the  land  was  used,  or  for  which  it  would  have  been  used 
but  for  the  refusal  of  the  defendant  on  due  notice  to  remove 
the  pipe.  The  injury  received,  if  any,  was  not  to  the  mill  site, 
for  there  was  no  mill,  and  the  site  was  useless  without  a  mill. 
It  was  to  the  tract  as  a  whole.  It  was  competent,  therefore, 
for  the  plaintiffs  to  introduce  evidence  to  show  any  actual  in- 
jury they  suflFered,  within  the  period  of  the  statute,  in  the  en- 
joyment of  their  land  from  the  diversion  of  the  water;  and  as 
a  means  of  computation,  they  might  show  that  the  annual 
rental  value  of  the  land  was  from  this  cause  reduced,  but  the 
annual  rental  value  of  the  mill  site  is  necessarily  speculative, 
and  therefore  inadmissible.  Nor  was  it  competent  to  admit  any 
estimate  of  annual  rental  value  made  upon  the  basis  of  a  sale 
or  diversion  of  the  water,  for  the  water  does  not  belong  to  the 
plaintiffs.  As  riparian  owners,  they  were  entitled  merely  to 
the  use  of  it  as  it  passed  through  their  property. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Watbrooursbs  —  Riparian  Rights.  —  Every  riparian  owner  haa  an  equal 
right  to  have  the  stream  flow  through  his  lands  without  material  diminution 
in  quantity,  subject  to  the  limitation  that  each  proprietor  is  entitled  to  a 
reasonable  nse  of  the  water  for  domestic,  agricultural,  or  manufacturing 
purposes:  Ulbricht  v.  Ei/fala  Water  Co.,  86  Ala.  587;  11  Am.  St.  Rep.  72,  and 
note;  Koopman  v.  Blodgett,  70  Mich.  610;  14  Am.  St.  Rep.  627,  and  note; 
Hariford  v.  St,  Paul  etc  R.  R.  Co.,  43  Minn.  104. 

Watbrcourses  —  Riparian  Rights. — The  owner  of  land  situated  upon 
%  stream  of  water  accustomed  to  flow  through  the  lands  of  others  cannot  di« 
rert  the  water  to  supply  the  inhabitants  of  a  city:  Lord  v.  Meadville  Water 
Co.,  135  Pa,  St.  122;  20  Am.  St.  Rep.  864,  and  note.  A  riparian  proprietor 
eannot  authorize  a  corporation  to  take  water  from  a  stream  and  conduct  it  to 
a  distance  and  sell  it,  as  against  a  lower  proprietor:  Heilbron  v.  Fowler  etc. 
Canal  Co.,  76  Cal.  426;  7  Am.  St.  Rep.  183,  and  note;  note  to  Jonea  v.  Adams, 
3  Am.  St.  Rep.  797.  The  use  made  by  mill-owners  of  the  waters  of  a  stream 
must  be  reasonable:  Mason  r.  Hoyle,  56  Conn.  253. 

Waterooorsks  —  Diversion  —  Damages.  —  The  diversion  of  water  from 
the  natural  channel  of  a  stream  by  a  riparian  owner  to  supply  a  town  is  a 
wrongful  act,  for  which  an  action  will  lie  by  a  lower  owner,  bat  he  is  entitled 
to  recover  only  nominal  damage  without  a£firmative  proof  that  he  suffered 
special  damage:  Ulbricht  r.  Eufala  Water  Co.,  86  Ala.  587;  11  Am.  St.  Rep. 
72,  and  note. 
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Damagbs,  LTQtTlBATBD.  —  Where  one  violates  his  contract  by  wbloli  lie  sells 
his  business  and  its  good-will,  and  stipulates  as  part  of  the  transaotion 
not  to  carry  on  the  same  business  within  a  given  territory,  or  to  forfeit 
a  certain  sum  as  liquidated  damages,  he  is  liable  for  the  amount  named 
in  the  contract  unless  it  is  excessive  and  unreasonable. 

Damages  for  Breach  oe  Contract  —  Penalty  —  Evidknce.  — In  an  action 
for  breach  of  contract  not  to  carry  on  a  given  business  within  a  certain 
territory,  or  to  forfeit  a  certain  sura,  evidence  of  tiie  injury  actually  sus- 
tained by  the  breach  is  inadmissible,  if  the  damages  as  liquidated  in  the 
contract  are  reasonable. 

Assumpsit  to  recover  for  a  breach  of  contract  by  which 
defendant  sold  plaintiffs  a  merchandise  store,  and  stipulated 
that  he  would  not  carry  on  the  same  kind  of  business  within 
a  radius  of  two  miles,  under  a  penalty  of  one  thousand  dollars, 
to  be  paid  as  liquidated  damages,  without  proof  of  loss  or 
damage  by  plaintiffs.  On  the  trial  defendant  offered  to  prove 
that  plaintiffs  had  sustained  no  damage  from  the  breach  of  the 
contract  between  them.  This  offer  was  excluded,  and  defend- 
ant excepted  and  appealed. 

John  M.  Buchanan^  for  the  appellant. 

J.  H.  Cunningham^  L.  E.  Orim,  and  D.  S.  Naugle,  for  the 
appellees. 

Per  Curiam.  The  learned  judge  below  was  clearly  right  in 
excluding  the  testimony  referred  to  in  the  first  specification. 
The  parties  having  by  their  agreement  liquidated  the  dam- 
ages for  its  breach,  any  inquiry  as  to  the  extent  of  the  injury 
sustained  by  the  plaintiffs  by  the  starting  of  defendant's  store 
was  irrelevant.  This  belongs  to  a  class  of  cases  where  it  is 
next  to  impossible  to  prove  the  full  extent  of  the  damages; 
and  it  was  for  this  reason,  in  part  at  least,  that  the  damages 
were  liquidated  by  the  parties  themselves.  Moreover,  the 
amount  was  reasonable.  It  is  just  as  well  that  persons  who 
Bell  out  their  business  with  its  good-will,  and  stipulate  as  a 
part  of  the  transaction  not  to  carry  on  the  same  business 
within  a  given  circuit,  should  understand  that  it  means  some- 
thing, and  that  for  a  breach  of  such  covenant  they  must  re- 
spond in  damages.  The  court  below  was  right  in  holding 
that  the  penalty  was  not  so  excessive  as  to  affect  the  issue. 

The  defendant's  first,  second,  and  fourth  points  were  prop- 
erly refused.    The  portions  of  the  charge  embraced  in  the  fifth, 
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Bixth,  seventh,  and  eighth  specifications  are  entirely  free  from 
error. 

Judgment  affirmed.  ^_^ 

Ltquidated  Dauaoes.  — In  ascertaining  whether  a  snoi  stfpnlated  as  pay* 
able  for  breach  of  a  contract  is  a  penalty  or  liquidated  damages,  the  rule  ii, 
that  if  the  damages  resulting  from  the  breach  can  be  definitely  computed, 
the  stipulated  sum  must  be  construed  as  a  penalty;  but  where  such  damages 
are  not  susceptible  of  admeasurement  by  a  pecuniary  standard,  then  the  sum 
stipulated  must  be  regarded  as  liquidated  damages:  Brennan  v.  Clark,  29  Neb. 
385;  Wilhelm  v.  Eaves,  21  Or.  194;  Condcm  v.  Kemper,  47  Kan.  126;  Nix  r. 
Draughan,  64  Ark.  340;  Paafie  F.  Co.  v.  Adler,  90  Gal.  110;  25  Am.  St.  Rep. 
102,  and  note;  Twle  v.  Cross,  127  N.  Y.  480;  24  Am.  St.  Bep.  475,  and  aote; 
Drew  V.  Pedlar,  87  Gal  443;  22  Am.  St  Rep.  257. 


Lentz  v,  Carnegie  Brothers  and  Company. 

[145  Pennsylvania  State,  612.J 

Riparian  Rights  —  Pollution  of  Streau.  — A  manufacturer  of  coke  from 
coal  not  mined  on  bis  own  land  ia  liable  in  actual  damages  to  a  lower 
proprietor  for  the  pollution  of  a  stream  as  a  necessary  incident  to  his 
business. 

Riparian  Rights  —  Pollution  of  Stream  —  Measxtrb  op  Damages.  —  In 
an  action  to  recover  damages  against  an  upper  proprietor  for  the  unlaw* 
ful  pollution  of  a  stream,  the  lower  proprietor  ia  entitled  to  recover 
only  such  actual  damages  as  he  has  sustained  within  the  period  of  the 
statute  of  limitations  preceding  the  action.  Injury  sustained  prior  to 
that  time  is  not  a  proper  element  of  damages. 

Trespass  —  Measure  of  Damages.  —  In  an  action  for  injuriona  trespass  to 
land,  the  measure  of  damages  is  the  cost  of  restoring  the  land  injured 
within  the  period  of  the  statute  of  limitations  to  its  former  condition, 
and  if  the  cost  of  restoration  will  equal  or  exceed  the  value  of  the  land 
injured,  then  its  value  is  the  measure  of  damages.  The  rule  aa  to  dam* 
ages  for  a  taking  by  eminent  domain  is  not  applicable  in  such  case. 

Witnesses  —  Cross-examination  —  Knowledge  and  Crbdibiutt.  —  A 
witness  who  has  placed  a  value  upon  the  property  in  dispute  may  b* 
asked,  upon  cross-examination,  for  the  purpose  of  testing  his  fairness, 
knowledge,  and  credibility,  if  he  does  not  know  of  sales  of  similar  prop- 
erty in  the  same  vicinity  at  a  much  less  price  than  that  named  by  him. 

John  F.  Wentling,  Paul  H.  Qaiihery  J.  A,  Mareluindt  <"*<^ 
David  A.  Miller^  for  the  appellants. 

E.  E.  Robhins,  D.  S.  Atkinson^  John  M.  People*^  and  John  E, 
Kunkle,  for  the  appellee. 

Williams,  J.  The  questions  raised  by  this  appeal  are  sub- 
stantially those  which  were  considered  and  decided  in  the 
recent  case  of  Robb  v.  Carnegie^  145  Pa.  St  324,  ante,  p.  694, 
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in  which  an  opinion  was  filed  on  the  first  day  of  the  present 
term.  The  conclusions  reached  in  that  case  require  us  to  sus- 
tain the  second,  fifth,  sixth,  eighth,  and  fourteenth  assignmenta 
of  error,  all  of  which  relate  to  the  measure  of  damages. 

The  plaintiflF  is  the  owner  of  a  farm  containing  seventy- 
three  acres,  and  lying  on  both  sides  of  Brush  Creek.  It  is 
mainly  upland.  The  flat  along  the  stream  is  quite  narrow, 
and  covers  not  more  than  seven  or  eight  acres,  including  the 
bed  of  the  stream.  The  defendants  own  and  operate  an  ex- 
tensive coke-works,  situated  on  the  bank  of  the  stream  a  little 
more  than  one  mile  above  the  plaintiff's  farm,  at  which  the 
slack  is  collected  from  several  coal-mines  in  the  region,  and 
used  for  making  coke.  The  plaintiff  alleges  that  the  defend- 
ants habitually  put  the  ashes  from  their  ovens  and  their  refuse 
slate  and  slack  into  the  stream,  using  it  as  a  dumping-ground, 
and  depending  on  the  current  and  the  floods  to  carry  it  away, 
By  this  means  the  water  is  polluted,  and  rendered  unfit  for 
use,  the  channel  is  choked  up,  the  water  is  crowded  out  of  its 
original  bed,  and  the  flat  cut  up  and  covered  with  a  deposit  of 
ashes,  slate,  and  refuse  from  the  coke-works,  so  that  it  is  unfit 
for  cultivation.  For  the  injury  thus  sustained,  as  the  result 
of  the  unlawful  use  made  of  the  stream  by  the  defendants, 
the  plaintiff  seeks  to  recover  in  this  action.  The  defendants 
reply  that  the  pollution  of  the  stream  began  before  their  works 
were  erected,  as  the  result  of  mining  operations  on  Brush 
Creek  and  its  tributaries,  which  were  in  progress  more  than 
twenty  years  before  this  suit  was  brought.  They  say  that  their 
own  works  were  erected  in  1871,  and  have  been  in  operation 
since  that  time  without  objection  or  complaint  until  now;  that 
the  condition  of  the  stream  and  the  plaintiff's  land  has  under- 
gone no  material  change  for  many  years,  and  if  their  present 
condition  is  to  any  extent  chargeable  to  the  acts  of  defendants 
or  their  employees,  no  recovery  can  be  had  in  this  case  except 
for  injury  done  within  six  years  before  suit  was  brought. 

The  questions  thus  presented  to  the  jury  were,  in  the  first 
place:  What  was  the  condition  of  the  stream  and  the  plain- 
tiff's flat  land  six  years  before  the  writ  was  issued?  Was  the 
water  then  polluted?  Was  the  channel  choked  with  refuse, 
and  the  flat  cut  by  the  water,  and  covered  with  the  deposit 
complained  of?  Having  ascertained  what  the  situation  then 
was,  they  were  next  to  inquire  whether  the  situation  had  been 
made  worse  during  the  six  years.  If  so,  in  what  respect,  and 
to  what  extent?    In  this  way  they  would  be  able  to  reach  a 
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correct  conclusion  as  to  the  extent  of  the  injury  done  the 
plaintiflf,  for  which  he  could  recover  in  this  action.  The 
method  adopted  on  the  trial  was  quite  dififerent.  The  plain- 
tiff was  permitted  to  show,  and  the  jury  was  instructed  to 
consider,  what  the  plaintiff's  farm  would  be  worth  as  a  whole, 
including  the  buildings  and  improvements,  with  the  creek  and 
the  flat  land  in  the  original  condition  as  it  was  before  the 
work  of  pollution  began,  and  what  it  was  now  worth  with 
the  stream  and  the  flat  in  their  present  conditionj  so  that  the 
difference  between  these  estimates  became  the  measure  of 
damages. 

We  held  in  Rohb  v.  Carnegiey  145  Pa.  St.  324,  ante^  p.  694, 
that  this  mode  of  estimating  damages,  which  is  properly  ap- 
plicable to  cases  where  an  entry  is  made  under  the  power  of 
eminent  domain,  is  not  ordinarily  applicable  to  actions  of  tres- 
pass. It  is  not  necessary  to  repeat  the  reasons  which  were 
given  in  support  of  that  conclusion.  It  is  enough  to  say  that 
we  adhere  to  them.  In  case  of  a  taking,  the  natural  inquiry 
is.  How  is  that  which  is  left  affected  by  the  taking?  Where 
nothing  is  taken,  but  an  injurious  trespass  is  alleged,  the 
question  is.  What  will  be  the  cost  of  restoring  the  thing  injured 
to  its  former  condition?  If  the  cost  of  restoration  will  equal 
or  exceed  the  value  of  the  thing  injured,  then  the  value  be- 
comes the  measure  of  the  plaintiff's  damages.  But  there  is 
still  another  reason  why  the  measure  of  damages  adopted  in 
the  court  below  was  inapplicable  to  this  case.  The  defendants 
had  pleaded  the  statute  of  limitations,  and  the  inquiry  was 
thereby  limited  to  six  years.  The  comparison  which  the  tes- 
timony placed  before  the  jury  carried  them  back  to  a  time 
when  the  stream  was  not  polluted,  and  the  slate  and  slack 
had  not  been  deposited  on  the  plaintiff's  land.  It  brought  to 
their  notice,  not  the  injury  done  in  six  years,  but  the  changes 
made  from  the  beginning  of  operations  on  Brush  Creek,  which 
was  nearly  or  quite  a  quarter  of  a  century  before  the  trial. 
While  the  learned  judge  told  the  jury  that  the  plaintiff  could 
not  recover  for  an  injury  sustained  more  than  six  years  be- 
fore his  action  was  begun,  he  permitted  testimony  to  be 
given  which  brought  the  entire  change  in  the  situation  of  the 
plaintiff's  flat  land  to  their  attention,  and  which  contrasted  its 
value  if  in  its  original  condition  with  its  value  in  its  present 
condition.  This  evidence  was  admitted  after  objection,  and 
for  the  purpose  of  providing  the  jury  with  a  measure  of  dam- 
ages in  this  case. 
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The  seventh  assignment  of  error  is  also  sustained.  The  wit- 
ness had  put  a  value  upon  the  plaintiflf's  farm.  The  defend- 
ants had  a  right  to  test  his  knowledge,  and  his  fairness  as 
a  witness,  upon  cross-examination.  For  this  purpose  it  was 
proper  to  ask  him  if  he  did  not  know  of  sales  of  farm  lands  in 
the  same  vicinity  at  a  much  less  price  than  he  had  put  upon 
the  farm  of  the  plaintiff.  If  he  did  know  of  such  sales,  but 
disregarded  them  in  fixing  the  price  of  the  plaintiff's  land, 
that  circumstance  was  calculated  to  affect  his  credibility, 
unless  it  was  explained  to  the  satisfaction  of  the  jury. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded.  

Watskoottrsks  —  Riparian  Rights  —  Damages  tor  Pollutiok  or 
Strkam.  —  Where  an  upper  owner  on  a  stream  so  pollutes  it  as  to  make  it 
anfit  for  use  by  the  stock  of  a  lower  owner,  and  a  source  of  discomfort  and 
sickness  to  his  family,  he  is  entitled  to  recover  not  only  for  the  deprecia- 
tion in  the  rental  value  of  the  premises  caused  thereby,  but  also  such  other 
damage  as  he  may  have  sustained  through  sickness  and  discomfort:  Fergu- 
ton  V.  Firmenich  Mfg.  Co.,  77  Iowa,  576;  14  Am.  St.  Rep.  319,  A  case  in 
which  the  points  decided  in  this  case  are  discussed  is  Robb  v.  Carnegie,  145 
Pa.  St.  324,  ante,  p.  694,  and  note.  The  defendants  opened  a  colliery  upon 
a  stream  some  distance  above  the  plaintiff,  and  corrupted  the  water  and 
spoiled  it  for  plaintiff's  use  to  such  an  extent  that  he  had  to  abandon  the 
use  of  the  water.  It  was  held  that  plaintiff  conld  recover  therefor:  San^ 
derson  r.  Pennsylvania  Coal  Co.,  86  Pa.  St.  401;  27  Am.  Rep.  711,  and  note. 

Trespass  itpon  Land  — Measurb  op  Damages.  —  The  measure  of  damages 
for  a  trespass  npon  land  is  the  cost  of  restoring  the  premises  to  such  a  condi* 
tion  of  utility  and  safety  as  it  was  before  the  commission  of  the  trespass:  Lar- 
ten  V.  0.  R.  «ft  N.  Co.,  19  Or.  241;  and  substantially  to  the  same  effect  ia 
Ziebarth  v.  Nye,  42  Minn.  641. 

Witnesses  —  Cross-examination.  — Questions  may  be  asked  upon  cross- 
examination  to  teat  the  accuracy  or  veracity  of  a  witness:  Stevens  v.  Beach, 
12  Vk  686}  86  Am.  Deo.  359;  note  to  UUcheoek  v.  Afoore,  14  Am.  St.  Rep. 
480. 
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Adams  v.  Baeeb. 

[16  Rhode  Island,  l.] 
Lost  Nora  ^AonoK  at  Law  Maintainable  upon,  whbit.  — An  action  at 
law  lies  upon  a  promissory  note  indorsed  to  the  plaintiff  before  maturity, 
and  by  him  lost  after  its  maturity,  and  all  that  the  plaintiff  in  such 
action  is  required  to  show  to  entitle  him  to  a  recovery  is,  that  the  defend- 
ant  can  pay  the  note  without  the  hazard  of  being  required  to  pay  it  • 
second  time. 

Assumpsit. 

Rollin  Mathewson,  for  the  plaintiff. 

Warren  R.  Perce,  for  the  defendant. 

DuRPBE,  C.  J.  This  case  comes  before  ns  on  demurrer  to 
the  second  count  of  the  declaration,  which  count  sets  forth 
that  the  defendant's  intestate,  at  Providence,  on  July  23,  1857, 
made  his  promissory  note  for  five  hundred  dollars  payable  to 
James  A.  Requa  or  order  two  months  after  date,  and  that  said 
Requa  then  and  there  indorsed  and  delivered  it  to  the  plain- 
tiff; that  it  was  not  paid  at  maturity;  that  after  maturity, 
and  before  any  part  of  it  was  paid,  it  was  lost  by  the  plaintiff; 
that  after  the  loss  the  plaintiff  demanded  payment  of  the  de- 
fendant, and  the  defendant  refused  payment.  The  ground  of 
demurrer  is,  that  an  action  at  law  will  not  lie  on  such  a  note 
80  indorsed  and  lost,  the  only  remedy  being  in  equity. 

There  is  a  conflict  of  decision  on  the  question.  The  English 
doctrine  is,  that  the  only  remedy  on  a  lost  negotiable  note  or 
bill  is  in  equity,  the  reason  alleged  being  that  the  maker,  upon 
paying  the  note,  is  entitled  to  have  it  surrendered  to  him  for 
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his  protection  against  suit  thereon  by  any  other  person  com- 
ing into  possession  of  it,  and  a  court  of  equity  can  afford  pro- 
tection by  exacting  an  indemnity  bond,  whereas  a  court  of 
law  cannot.  In  this  country,  the  English  doctrine  has  been 
adopted  in  several  states,  but  in  others  it  has  been  materially 
modified  or  rejected.  In  this  state,  in  Aborn  v.  Bosworth,  1 
R.  I.  401,  which  was  an  action  on  a  bill  of  exchange  lost  be- 
fore maturity,  tried  to  the  jury  in  1850,  this  court  instructed 
the  jury  that  the  payee  was  entitled  to  recover  upon  proof 
either  that  the  bill  was  destroyed  or  unindorsed,  or  so  indorsed 
that  no  third  person  could  recover  on  it.  The  counsel  for  the 
defendant  disparages  the  authority  of  this  case  because  it  was 
determined  at  nisi  prius;  but  it  should  be  remembered  that 
at  the  time  it  was  tried,  the  full  court  were  required  to  sit  in 
the  trial  of  cases  to  the  jury,  and  the  court,  when  so  sitting, 
was  accustomed  to  listen  to  very  thorough  discussions  of  legal 
questions  on  both  principle  and  precedent.  We  think  the 
case  has  been,  and  should  continue  to  be,  accepted  as  settling 
the  law,  so  far  it  goes,  f6r  this  state.  The  ground  of  decision 
was,  that  the  loser  is  entitled  to  recover  in  an  action  against 
the  maker,  whenever  the  recovery  would  put  the  maker  in  no 
worse  position  than  he  would  have  been  in  if  the  loss  had  not 
occurred. 

The  averment  here  is,  that  the  note  was  lost  after  indorse- 
ment, but  also  after  maturity.  The  averment  of  loss  was  not 
necessary  to  the  maintenance  of  the  action,  and  in  our  opin- 
ion, it  is  competent  for  the  plaintiff  to  prorve  not  only  the  loss 
but  also  the  destruction  of  the  note:  2  Parsons  on  Notes  and 
Bills,  309.  In  Peabody  v.  Denton,  2  Gall.  351,  the  note  was 
lost  after  maturity,  and  in  an  action  thereon  by  the  indorsee 
against  the  maker,  tried  eighteen  years  after  the  loss,  the 
court  held  that  after  so  great  a  lapse  of  time  it  was  incumbent 
on  the  defendant  to  show  either  that  the  note  existed  or  had 
been  demanded  of  him,  or  that  it  must  otherwise  be  presumed 
that  no  demand  would  ever  be  made.  In  the  case  at  bar,  for 
anything  that  is  averred,  the  note  may  have  been  lost  thirty 
years  ago.  In  Swift  v.  Stevens,  8  Conn,  431,  the  note  disap- 
peared some  six  years  before  the  trial.  The  cashier  of  a  bank 
to  whom  it  had  been  delivered  for  safe-keeping  testified  that 
he  had  made  diligent  search  for  it,  but  was  unable  to  find  it; 
that  he  had  never  delivered  it  to  any  person,  and  that  he 
verily  believed  it  had  been  accidentally  destroyed;  and  on 
motion  for  new  trial  after  verdict  for  the  plaintiff,  the  court 


Oct.  1887.]  Adams  v.  Bakeb.  723 

held  that  the  evidence  was  proper  to  go  to  the  jury  to  prove 
the  destruction  or  non-existence  of  the  note.  The  circum- 
stances in  the  case  at  bar,  for  anything  that  appears,  may  be 
equally  or  more  cogent  to  prove  the  destruction  or  non-exist- 
ence of  the  note. 

Moreover,  all  that  is  required  to  entitle  the  plaintiff  to  re- 
cover is  proof  that  the  defendant  can  pay  the  note  without 
the  hazard  of  being  required  to  pay  it  a  second  time.  Accord- 
ingly, it  has  been  held  that  the  loser  is  entitled  to  recover  when 
any  future  action  on  the  note  will  be  barred  by  the  statute  of 
limitations:  Torrey  v.  Foss,40  Me.  74;  Moore  v.  Fall,  42  Me.  450; 
66  Am.  Dec.  297.  Any  future  action  on  this  note  would  be 
barred,  so  far  as  appears,  and  if  so  the  defendant  will  be  pro- 
tected. And  furthermore,  the  action  here  is  not  against  the 
maker  personally,  but  against  his  administrator,  and  it  has 
been  stated  that  the  maker's  estate  was  represented  insolvent, 
that  commissioners  were  appointed,  who  allowed  the  plaintiff's 
claim,  and  that  the  allowance  was  stricken  out  by  the  defendant, 
and  this  action  brought  under  the  Public  Statutes  of  Rhode 
Island;  chapter  186,  section  15.  If  this  be  so,  the  estate,  if 
really  insolvent,  will  be  protected  without  any  indemnity  bond, 
since  no  creditor  who  has  not  presented  his  claim  to  the  com- 
missioners can  maintain  any  action  upon  it  against  the  estate 
unless  there  is  a  surplus  remaining  after  all  the  debts  allowed 
have  been  paid.  We  think,  therefore,  that  the  demurrer  must 
be  overruled,  since  it  does  not  appear  but  that  the  plaintiff  is 
able  to  show  that  the  defendant  can  pay  the  note  to  him  with- 
out risk  of  being  obliged  to  pay  it  again  to  any  other  person. 

The  plaintiff  contends  that  he  is  entitled  to  recover  because, 
though  the  note  was  lost  after  indorsement,  it  was  overdue 
when  lost,  and  therefore  any  person  taking  it  would  take  it 
subject  to  the  equities,  and  could  get  no  better  title  than  the 
person  had  from  whom  he  took  it.  A  number  of  cases  sup- 
port this  view:  Thayer  v.  King,  15  Ohio,  242;  45  Am.  Dec. 
571;  Sloo  V.  Roberts,  7  Ind.  128;  Elliott  v.  Woodward,  18  Ind. 
183;  Smith  v.  Walker,  Smedes  &  M.  Ch.  432,  435;  Chaudron 
V.  Hunt,  3  Stew.  31;  20  Am.  Dec.  60;  Falea  v.  Russell,  16 
Pick.  315,  317;  Renner  v.  Bank  of  Columbia,  9  Wheat.  581. 
But  against  this  view  it  is  urged  that  the  holder  of  the  note 
by  simply  producing  it  and  verifying  the  signature  makes  a 
prima  facie  case  for  himself,  throwing  on  the  defendant  the 
burden  of  proving  that  the  note  was  lost  before  maturity, — a 
burden  involving  a  risk  which  he  ought  not  to  be  exposed  to: 
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2  Parsons  on  Notes  and  Bills,  295.  We  do  not  find  it  neces- 
sary to  decide  the  point  now,  and  therefore  leave  it  undeter- 
mined. 

Demurrer  overruled.  

The  Owner  of  a  Lost  Note  mat  Recover  thereon  in  an  action  at  law, 
whenever  the  maker  is  protected  against  a  double  payment:  Thayer  v.  Kingf 
15  Ohio,  242;  45  Am.  Dec.  571;  for  example,  where  the  note  is  payable  ta 
order,  but  has  not  been  negotiated:  Clark  v.  Snoio,  60  Vt.  205;  6  Am.  St 
Rep.  108;  or  where  it  is  non-negotiable:  Moore  v.  Fall,  42  Me.  450;  66  Am, 
Dec.  297;  or,  as  in  the  principal  case,  where  it  is  overdue  when  lost.  Under 
such  circumstances,  the  instrument  is  charged  with  all  the  equities  existing 
between  the  owner  and  the  maker,  and  the  holder  takes  it  subject  to  those 
equities:  Citizens'  National  Bank  v.  Brown,  45  Ohio  St.  39;  4  Am.  St.  Rep. ' 
526.  So  also,  the  maker  may  be  compelled  to  pay  without  receiving  aa 
indemnity,  if  it  appears  that  the  statute  of  limitations  may  be  interposed  to 
bar  the  claim  of  a  bona  fide  holder:  Moore  v.  Fall,  42  Me.  450;  66  Am.  Dec. 
297.  On  the  other  hand,  whenever  the  maker  cannot  set  up  an  equitabl* 
or  other  valid  defense  against  a  bona  fide  holder,  indemnity  must  be  given. 
Formerly,  the  only  remedy  in  such  cases  was  in  chancery:  FeUa  Point  Sav- 
ings Institution  v.  Weedon,  18  Md.  320;  81  Am.  Deo.  603.  But  in  most  states 
provision  is  now  made  for  tendering  an  indemnity  bond  at  the  oommencemenl 
of  aa  action  at  law. 
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iHJtrNonoN  AaAiNST  Threatened  Trespass,  when  Granted. — Although, 
in  case  of  threatened  trespasses,  courts  of  equity  generally  leave  the 
suffering  party  to  his  remedy  at  law,  yet  when  such  party  is  in  pos- 
session, and  the  trespass,  if  permitted,  will  result  in  irreparable  injury, 
or  tend  to  the  destruction  of  the  estate,  the  courts  will  interpose  by  in* 
junction.  Where,  therefore,  a  bill  avers  that  at  the  time  of  its  filing  the 
defendants  are  purposing,  not  only  to  remove  a  building  from  a  lot  be« 
longing  to  the  complainants,  thus  destroying  a  portion  of  their  estate, 
but  also  to  grade  the  lot,  thus  obliterating  its  boundaries,  and  throwing 
it  open  to  use  as  a  part  of  the  highway,  so  that  the  complainants,  ia 
order  to  reach  a  complete  remedy,  may  not  only  have  to  prosecute  the 
defendants  for  their  damages,  bat  also  to  establish  their  right  as  against 
the  public,  such  bill  states  a  case  that  falls  within  the  class  of  cases  in 
which  threatened  trespasses  are  enjoined. 

Doing,  Pendente  Lite,  Acts  Sought  to  be  Enjoined  not  Ground  fo» 
Dismissing  Injunction  Bill.  —  A  defendant  in  an  injunction  bill  can- 
not oust  the  court  of  its  jurisdiction  by  committing,  pendente  lite,  the  very 
acts  to  prevent  which  the  suit  was  begun.  And  where  a  defendant  in 
such  a  suit  sets  forth  in  his  answer  that  he  has,  pendente  lite,  performed 
the  acts  sought  to  be  enjoined,  and  avers  that  the  complainant's  remedy 
at  law  is  complete,  the  court  will  not,  on  his  motion,  dismiss  the  bill, 
but  will  retain  it  for  the  purpose  of  affording  relief  to  the  complainant 
by  determining  the  amount  of  compensation  to  be  awarded  to  him,  al» 
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though  the  nature  and  measure  of  such  compensation  are  precisely  the 
same  as  he  would  otherwise  recover  as  damages  in  an  action  at  law.  And 
if  it  be  necessary  for  the  complainant  to  amend  his  bill,  ha  should  b« 
allowed  to  do  so. 

Bill  in  equity  for  an  injunction. 

Samuel  W.  K.  Allen,  for  the  complainanta. 

William  0.  Baker,  for  the  respondents. 

DuRFEE,  C.  J.  The  bill  sets  out  that  the  complainants  are 
owners  in  possession  of  a  lot  of  land  situate  on  Washington 
Street  in  the  village  of  Wickford,  in  the  town  of  North  Kings- 
town, in  highway  district  No.  37  of  said  town,  on  which  lot 
there  is  a  building  belonging  to  them;  that  the  defendant, 
John  H.  Weeden,  the  surveyor  of  highways  of  said  district, 
acting  under  order  of  the  town  council  of  said  town,  the  mem- 
bers whereof  are  likewise  made  defendants,  has  entered  on 
said  lot,  and  is  engaged  in  razing  said  building  and  taking 
away  the  foundations,  for  the  purpose  of  removing  said  build- 
ing and  foundations  and  grading  said  lot,  thereby  throwing 
the  estate  open  to  the  public  and  obliterating  its  boundaries, 
to  the  irreparable  injury  of  the  complainants.  The  bill  prays 
that  the  defendants  may  be  enjoined  from  carrying  out  their 
purposes,  and  from  further  interfering  in  any  way  with  the 
estate,  and  for  general  relief.  The  bill  was  filed  February  28, 
1885.  The  defendants,  by  their  answer  filed  May  27,  1885, 
admit  that  they  are  or  were  doing  as  charged,  but  deny  that 
the  lot  is  part  and  parcel  of  the  estate  of  the  complainants, 
and  allege  that  it  is  and  ever  has  been,  from  a  time  when  the 
memory  of  man  runneth  not  to  the  contrary,  part  and  parcel 
of  a  public  highway,  and  that  the  building  had  stood  thereon 
by  sufferance  of  the  town.  The  defendants,  also,  by  supple- 
mental answer  filed  September  28,  1886,  allege  that  their  pur- 
poses have  been  fully  carried  out  by  removing  the  building 
and  foundations  and  grading  the  lot,  and  set  up  that  the  com- 
plainants ought  not  to  maintain  their  bill,  because  their  rem- 
edy is  complete  at  law.  To  both  answers  the  complainants 
have  filed  general  replications. 

In  this  state  of  the  pleadings,  the  defendants  move  that  the 
bill  be  dismissed  because  the  complainants  have  an  adequate 
remedy  at  law,  and  in  support  of  their  motion  contend:  1. 
That  the  bill  does  not  state  a  case  for  equitable  relief;  and 
2.  If  it  does,  that  the  case  stated  has  ceased  to  exist,  by  reason 
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of  the  removal  of  the  huilding  and  foundations,  and  the  grad- 
ing of  the  lot. 

It  is  true  that  in  case  of  threatened  trespasses,  courts  of 
equity  generally  leave  the  suffering  party  to  his  remedy  at 
law;  but  when  such  party  is  in  possession,  and  the  trespass,  if 
permitted,  would  result  in  irreparable  injury,  or  tend  to  the 
destructvon  of  the  estate,  the  courts  interpose  by  injunction. 
In  the  case  at  bar,  the  bill  averred  that  the  defendants  were 
purposing,  when  the  bill  was  filed,  not  only  to  remove  the 
building  from  the  lot  belonging  to  the  complainants,  thus  de- 
stroying a  portion  of  their  estate,  but  also  to  grade  the  lot, 
thus  obliterating  its  boundaries  and  throwing  it  open  to  use 
as  a  part  of  the  highway,  so  that,  in  order  to  reach  a  complete 
remedy,  the  complainants  might  not  only  have  to  prosecute  the 
defendants  for  their  damages,  but  also  to  establish  their  right 
as  against  the  public.  We  think  the  case  as  stated  in  the  bill 
falls  within  the  class  of  cases  in  which  threatened  trespasses 
are  enjoined:  Winslow  v.  Nayson,  113  Mass.  411,  421;  Fox  v. 
Fitzsimmona,  29  Hun,  574,  579;  McPike  v.  West,  71  Mo.  199; 
Erwin  v.  Fulk,  94  Ind.  235;  Gilbert  v.  Arnold,  30  Md.  29; 
Kerr  on  Injunctions,  295. 

"We  do  not  think  the  motion  should  be  granted  because  of 
the  statements  of  the  supplemental  answer,  since  those  state- 
ments are  controverted  by  the  replication.  Moreover,  if  they 
were  admitted,  we  do  not  think  they  would  make  a  case  for 
dismissal.  It  ought  not  to  be  in  the  power  of  a  defendant  in 
an  injunction  bill  to  oust  the  court  of  its  jurisdiction  by  com- 
mitting, pendente  lite,  the  very  acts  to  prevent  which  the  suit 
was  begun,  and  such,  we  think,  is  the  law.  '*  It  is  well  set- 
tled," says  the  supreme  judicial  court  of  Massachusetts,  *'  with 
little  or  no  conflict  of  authority,  that  when  a  defendant  in  a 
bill  in  equity  disenables  himself,  pending  the  suit,  to  comply 
with  an  order  for  specific  relief,  the  court  will  proceed  to  afford 
relief  by  way  of  compelling  compensation  to  be  made,  and 
for  this  purpose  will  retain  the  bill  and  determine  the  amount 
of  such  compensation,  although  its  nature  and  measure  are 
precisely  the  same  as  the  party  would  otherwise  recover  as 
damages  in  an  action  at  law":  See  Milkman  v.  Ordway,  106 
Mass.  232,  a  case  which  contains  a  very  full  citation  and  dis- 
cussion of  authorities,  and  goes  even  beyond  the  passage 
quoted.  See  also  Story's  Eq.  Jur.,  12th  ed.,  sees.  794,  799.  It 
may  be  that  an  amendment  of  the  bill,  setting  forth  the  acts 
committed  by  the  defendants  pendente  lite,  will  be  necessary^ 
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notwithstanding  the  supplemental  answer,  if  the  complainants 
desire  not  only  an  injunction  from  further  interference,  but 
also  an  award  of  damages,  but  if  so  the  complainants  should 
have  an  opportunity  to  make  it. 
Motion  dismissed.  

Equity  will  not  Interfere  where  there  ia  an  adequate  and  complete  rem- 
edy  at  law:  Filzmaurice  v.  Mosier,  116  Ind.  363;  9  Am.  St.  Rep.  854;  MeMiUen 
V.  Mason,  71  Wis.  405;  Bodman  v.  Drainage  District,  132  III.  439.  Therefor* 
an  injuntcion  will  not  issue  to  restrain  a  mere  trespass  of  ordinary  character, 
either  upon  person  or  property:  Port  of  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84 
Ala.  115;  5  Am.  St.  Rep.  342.  But  where  the  injury  will  be  irreparable,  relief 
is  always  granted.  Numerous  cases  illustrating  this  doctrine,  and  explaining 
the  meaning  of  "irreparable  injury  "  in  the  law  of  injunction,  are  cited  in  the 
notes  to  Jerome  v.  Roas,  11  Am.  Dec.  500;  Dudley  v.  Hurst,  1  Am.  St.  Rep. 
375-378.  In  Delaware  etc.  R.  R.  Co.  ▼.  Central  Stock  Yard  Co.,  45  N.  J.  Eq. 
50,  it  was  held  that  where  the  only  ground  laid  to  support  the  jurisdiction  of 
a  court  of  eqnity  is  that  the  defendant  is  violating  a  legal  right  of  the  com* 
plainant,  to  his  irreparable  injury,  the  complainant,  to  be  entitled  to  the  aid 
of  the  court,  must  show  that  his  adversary's  conduct  is  unconscientious;  bat 
this  qualification  of  the  general  rule  appears  to  be  expressed  too  broadly. 

One  of  thk  Casks  in  Which  an  Injury  la  Irreparable  in  the  equita* 
ble  sense  is  where  the  complsiinant  cannot  procure  redress  at  law  without 
incurring  the  expense  of  several  actions,  and  the  damages  recoverable  would 
be  inadequate  to  recoup  him:  Lembeck  v.  Nye,  47  Ohio  St.  336;  21  Am.  St. 
Rep.  828.  Thus  relief  is  frequently  granted  where  the  trespasser  is  an  irre> 
sponsible  or  insolvent  person:  Wilson  v.  Hill,  46  N.  J.  Eq.  367;  Sullivan  v. 
Rabb,  86  Ala.  433. 

An  Injunction  will  not  Issue  if  the  injury  is  doubtful,  eventual,  or 
contingent:  Shivery  v.  Streeper,  24  Fla.  104;  Ruge  v.  Oyster  Co.,  26  Fla.  657; 
nor  unless  the  complainant's  legal  rights  are  clear:  Delaware  etc.  R.  R.  Co.  ▼. 
Central  Stock  Yard  Co.,  45  N.  J.  Eq.  50;  HagaHy  v.  Lee,  45  N.  J.  Eq.  265. 

The  Rule  that  only  Irreparablb  Injury  may  be  enjoined  has  no  ap< 
plication  to  acts,  especially  corporate  acts,  entirely  without  authority:  Oroff^t 
Appeal,  128  Pa.  St.  621. 

The  Facts  on  Which  an  Allegation  of  Irreparable  Injury  is  based 
must  be  set  forth;  a  general  allegation  is  not  sufficient:  Watson  v.  Ferrell,  34 
W.  Va.  406. 

Equity  hayino  Taken  Jurisdiction  tor  One  Purpose  will  retain  it  for 
others  necessary  to  the  final  settlement  of  the  suit:  AUen  v.  Elder,  76  Ga. 
674;  2  Am.  St.  Rep.  63;  Chickering  v.  ^rooifc*,  61  Vt.  555;  AhF$  Appeal,  129 
Pa.  St.  49;  Crump  v.  Ingersoll,  47  Minn.  179;  even  though,  in  giving  such  re- 
lief, it  may  be  called  on  to  administer  remedies  which  properly  pertain  to 
courts  of  common  law:  Miller  v.  Louisrille  etc.  R.  R.  Co.,  83  Ala.  274;  3  Am. 
St.  Rep.  722;  as,  for  example,  to  ascertain  and  compel  the  payment  of  dam- 
ages already  sustained  from  the  injury  enjoined:  ff  Aippfe  v.  Fcurhaven,  63 
Vt.  221. 
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[16  Rhods  Island,  126.] 

XsTATK  Of  Decbased  Wifb  Chargkable  with  Expenses  ot  Administra- 
tion THEREON  BY  HusBAND.  —  A  hiisband  who  administers  upon  the 
estate  of  his  deceased  wife  is  entitled  to  retain  therefrom  the  faneral  and 
probate  expenses  paid  by  him,  together  with  a  reasonable  compensation 
for  his  services  as  administrator. 

Fhtsician's  Bill  for  Wife  not  Chargeable  against  her  Estate.  —  A  bill 
for  services  rendered  by  a  physician  to  a  married  woman  in  her  last  sick- 
ness is  the  personal  debt  of  her  husband,  and  where,  after  her  death,  he 
administers  upon  her  estate,  he  is  not  entitled  to  charge  it  with  the 
amount  of  such  bill. 

Gbave-stonb  Properly  Regarded  as  Part  of  Funeral  Expenses,  when. 
A  grave-stone,  if  simple  and  inexpensive,  may  be  properly  regarded  as 
part  of  the  funeral  expenses,  when  the  estate  of  the  deceased  is  solvent. 

Ltbn  on  Wife's  Estate  for  Expenses  of  Administration  Enforced  in 
Equity,  when.  — Where  a  husband  who,  as  administrator  of  the  estate 
of  his  deceased  wife,  has  the  right  to  retain  out  of  her  estate  the  amount 
necessary  to  reimburse  him  for  the  funeral  and  probate  expenses  paid  by 
him,  and  to  compensate  himself  for  his  services  as  administrator,  dies 
before  settling  his  account  with  the  probate  court,  his  administrator  may, 
by  bill  in  equity  against  her  administrator,  establish  a  lien  on  her  es- 
tate for  such  expenses  and  compensation;  and  such  suit  is  not  barred 
by  the  delay  of  the  husband  for  more  than  two  years  after  the  death  of 
his  wife  to  render  his  account  as  administrator,  nor  by  the  omission  of 
his  administrator  to  have  his  intestate's  account  settled  in  the  probate 
court  before  filing  his  bill  in  equity. 

Bill  in  equity  to  establish  a  lien. 

Joseph  0,  Ely,  for  the  complainant. 

Benjamin  M.  Bosworth,  for  the  respondent. 

>  DuRFEE,  C.  J.  Phebe  A.,  wife  of  Charles  H.  West,  died 
February  25, 1884,  leaving  a  will,  by  which  she  gave  her  whole 
estate,  real  and  personal,  to  her  husband  for  life,  and  after 
him  to  her  brother  and  nieces.  The  will  was  duly  proved, 
and  West  was  appointed  administrator  with  the  will  annexed. 
He  filed  an  inventory,  from  which  it  appears  that  the  personal 
estate  left  by  his  wife  amounted  to  $1,021.52,  and  consisted  of 
bank  stock  valued  at  $535,  a  savings  bank  deposit  of  $100, 
and  $193.20  in  cash,  besides  household  furniture.  He  paid 
1248.60  for  funeral  expenses,  and  $20,45  for  probate  charges. 
He  also  paid  ninety-five  dollars  to  the  physician  who  attended 
his  wife  in  her  last  sickness.  He  employed  a  stone-cutter  to 
set  up  a  marker  at  her  grave,  and  to  cut  an  inscription  for  her 
on  his  monument,  who  has  rendered  a  bill  of  forty-two  dollars, 
which  has  not  been  paid.    The  bills  rendered  all  make  the 


Feb.  1888.]  Moulton  v.  Smith.  729 

•charges,  not  against  West  individually,  but  against  the  estate. 
West  died  February  2,  1887,  before  rendering  any  account 
as  administrator  to  the  probate  court,  though,  according  to 
the  evidence,  he  intended  to  do  so.  The  complainant  was 
appointed  administrator  on  his  estate.  The  defendant  was 
appointed  administrator  de  bonis  non  on  his  wife's  estate. 

The  object  of  this  suit  is  to  have  the  court  declare  a  lien  on 
the  stock  and  deposit  for  the  amounts  aforesaid,  in  favor  of 
the  complainant  as  administrator  on  West's  estate,  and  com- 
pensation for  West's  services  as  administrator  on  his  wife's 
estate,  and  to  have  so  much  of  said  stock  and  deposit  as  is 
necessary  sold  for  the  payment  thereof. 

It  is  provided  in  the  Public  Statutes  of  Rhode  Island,  chap- 
ter 189,  sec.  1,  that  "  the  estate  of  every  deceased  person  shall 
be  chargeable  with  the  expenses  of  administering  the  same, 
and  the  funeral  charges  of  the  deceased,  and  the  payment  of 
his  just  debts,  and  the  same  shall  be  paid  by  the  executor  or 
administrator  of  the  estate  out  of  the  same,  so  far  as  the  same 
shall  be  suflBcient  therefor."  In  Buxton  v.  Barrett,  14  R.  I.  40, 
this  court  held  that  the  estate  of  a  woman  dying  under  cover- 
ture is  chargeable  by  force  of  this  provision  for  her  funeral  ex- 
penses, and  if  so,  it  is  likewise  chargeable  for  the  expenses  of 
administering  it.  We  see  no  reason,  therefore,  why  the  sums 
paid  by  Charles  H.  West  for  funeral  and  probate  expenses, 
together  with  a  reasonable  compensation  for  his  services  as 
administrator,  should  not  be  paid  out  of  his  wife's  estate. 
That  he  was  her  husband  is  not,  in  our  opinion,  enough  to  re- 
lieve her  estate;  for  there  is  no  reason  why  he  should  not  have 
had  the  same  right  as  any  other  administrator  with  the  will 
annexed,  if  he  wished,  and  the  fact  that  he  had  the  charges 
made  against  the  estate  in  the  receipts  which  he  took  shows 
that  he  did  wish  it. 

The  physician's  bill  and  the  stone-cutter's  bill  stand  differ- 
ently. There  is  nothing  in  the  statute  to  make  the  estate 
chargeable  with  the  physician's  bill,  unless  it  can  be  regarded 
as  a  debt  due  from  the  testatrix,  but  we  do  not  see  how  it  can, 
since,  being  covert,  she  was  unable  to  contract  such  a  debt. 
We  think  it  is  to  be  regarded  as  the  personal  debt  of  her  hus- 
band, and  that,  having  paid  it,  he  was  not  entitled  to  charge 
it  to  the  estate.  In  regard  to  the  stone-cutter's  bill,  it  seems 
to  us  that,  where  the  estate  is  solvent,  some  simple  and  inex- 
pensive ston©  or  tablet  to  mark  the  grave  is  demanded  by  the 
decencies  of  Christian  burial,  and   may  be  properly  regarded 
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as  a  part  of  the  funeral  expenses.  The  statute  (Pub.  Stats.  R.  L, 
0.  189,  sec.  4)  which  allows  the  erection  of  a  suitable  monu- 
ment, "with  the  permission  of  the  court  of  probate,"  in  our 
opinion,  contemplates  something  more  pretentious.  But  in 
this  case,  the  bill  never  having  been  paid  by  West,  his  admin- 
istrator has  nothing  to  do  with  it. 

The  complainant,  therefore,  can  only  have  relief,  if  at  all, 
in  the  matter  of  funeral  and  probate  charges  and  compensa- 
tion. The  defendant  contends  that  he  is  not  entitled  to  relief 
in  equity,  but  that  the  proper  course  for  him  is  to  settle  his 
intestate's  account  as  administrator  with  the  probate  court, 
and  then,  if  he  makes  out  his  claims,  to  prosecute  his  remedy 
at  law.  This  view  is  supported  by  Munroe  v.  Holmes,  9  Allen, 
244;  13  Allen,  109;  Prentice  v.  Dehon,  10  Allen,  353;  the  rem- 
edy at  law,  according  to  these  cases,  being,  after  settlement  in 
the  probate  court,  a  suit  on  the  second  administrator's  bond. 
That  an  administrator  of  an  administrator  may  settle  his  intes- 
tate's account  with  the  probate  court  is  maintained  in  several 
American  cases  on  English  authority:  Nowell  v.  Nowell,  2  Me. 
75;  Hamaker's  Estate,  5  Watts,  204;  Ray  v.  Doughty,  4  Blackf. 
115;  Jones  v.  Irvine^s  ExWs,  23  Miss.  361;  Steen  v.  Steen,  25 
Miss.  513;  Jarnigan  v.  Frank,  59  Miss.  393.  No  exception 
can  be  taken  to  this  doctrine  when  the  terms  in  which  probate 
jurisdiction  is  conferred  are  such  as  warrant  its  application; 
but  of  course  in  this  country  the  probate  courts  have  only  the 
jurisdiction  given  them  by  statute,  and  it  does  not  follow  that 
they  have  a  power  simply  because  such  a  power  is  exercised 
by  the  English  probate  or  ecclesiastical  courts.  In  California 
it  has  been  held  that  the  courts  of  probate  of  that  state  have 
no  power  under  the  statute  to  settle  the  account  of  a  deceased 
administrator  presented  by  his  administrator:  Wetzler  v.  Fitch^ 
52  Cal.  638;  Bush  v.  Lindsey,  44  Cal.  121;  but  that  the  repre- 
sentative of  the  deceased  executor  or  administrator  can  be 
compelled  to  account  in  equity:  Chaquette  v.  Ortet,  60  Cal. 
594;  Curtisa  v.  Curtiss,  65  Cal.  572.  And  to  a  like  effect,  see 
In  re  Ranney,  66  How.  Pr.  291,  in  New  York;  and  Schenck  v. 
Executors  of  Schenck,  3  N.  J.  L.  149,  in  New  Jersey.  In  this 
state  the  jurisdiction  is  nowhere  specifically  granted,  but  if 
it  exist,  exists  under  Public  Statute  of  Rhode  Island,  chapter 
179,  section  9,  which  provides  that  the  probate  courts  "  may 
and  shall  examine,  allow,  and  settle  the  accounts  of  executors, 
administrators,  and  guardians  by  them  appointed."  The  pro- 
vision may,  perhaps,  be  broad  enough  to  authorize  the  settle- 
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ment  of  the  accounts  of  deceased  executors,  administrators, 
and  guardians,  when  voluntarily  presented  by  their  represen- 
tatives, though  we  know  of  no  process  by  which  their  repre- 
sentatives could  be  compelled  to  account  in  the  probate  courts. 
But  if  this  be  so,  does  it  follow  that  the  complainant  can  have 
no  relief  in  equity?  The  Massachusetts  cases  above  cited  are 
not  conclusive  on  this  point;  for  the  equity  jurisdiction  in  that 
state  is  limited,  or  was  limited  when  those  cases  were  decided, 
many  controversies  of  equitable  cognizance  being  thus  ex- 
cluded when  there  was  another  remedy  either  at  common  law 
or  by  statute:  Pomeroy's  Eq.  Jur.,  sec.  313.  This  court  has 
full  chancery  jurisdiction  conferred  upon  it  by  statute,  and 
therefore  a  statute  which  simply  affords  a  remedy  in  some 
other  tribunal  or  tribunals  does  not  oust  it  of  its  chancery 
jurisdiction  to  that  extent,  the  remedy  so  afforded  being  con- 
current or  cumulative.  And  see  Pomeroy's  Eq.  Jur.,  sees. 
279,  1153,  and  note. 

Chancery  jurisdiction  in  matters  of  administration  is  very 
extensive.  Mr.  Pomeroy  says  that  the  jurisdiction,  as  admin- 
istered in  England,  "includes  everything  pertaining  to  the 
settlement  of  decedents'  estates,  except  the  probate  of  wills 
and  the  issue  of  letters  testamentary  and  of  administration": 
Pomeroy's  Eq.  Jur.,  sec.  77.  Doubtless  this  statement  is  too 
broad  for  this  country,  where  so  much  depends  on  statute; 
but  in  the  case  at  bar,  if  the  jurisdiction  would  exist  inde- 
pendently of  statute,  we  can  see  nothing  in  the  statute,  if  the 
statute  applies,  to  exclude  it.  In  our  view,  Mr.  West,  if  he 
had  lived,  could  have  retained  out  of  the  estate  so  much  as 
was  necessary  to  reimburse  him  for  the  funeral  and  probate 
expenses  paid  by  him,  and  to  compensate  him  for  his  servicea 
as  administrator.  His  right  of  retainer  was  equivalent  to 
a  special  lien  enforceable  by  himself  for  his  own  benefit.  Hav- 
ing died,  he  cannot  enforce  it,  and  the  question  is,  whether 
equity  will  preserve  the  right  and  enforce  it  for  the  benefit  of 
his  estate.  It  seems  to  us  that  equity  ought  to  interpose. 
Actus  Dei  nemini  nocet.  If,  as  is  sometimes  maintained,  th& 
principal  ground  of  equitable  relief  in  matters  of  administra- 
tion is  trust,  the  administrator  being  regarded  as  trustee  of 
the  assets  in  his  hands,  the  circumstances  here  impart  a  spe- 
cial character  to  the  trust,  making  it  specially  amenable  to 
equitable  enforcement.  In  Smith  v.  Hoskins^s  Heirs,  7  J.  J. 
Marsh.  502,  it  was  decided  that  an  administrator  who  had 
paid  debts  of  his  intestate  out  of  his  own  funds,  expecting  as> 
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sets,  and  was  removed  before  tbey  came  to  hand,  was  entitled 
to  maintain  a  suit  in  equity  against  the  subsequent  adminis- 
trator who  had  received  assets,  and  against  the  heirs  for  reim- 
bursement. The  case  is  fully  in  point,  save  that  the  case  at 
bar  is  stronger  in  this,  that  the  administrator  had  assets  in 
hand  with  the  right  of  retainer,  which  he  was  prevented  from 
exercising  by  death,  and  that  the  charges  paid  by  him,  to- 
gether with  the  claim  for  compensation,  are  preferred  claims. 
See  also  Hays  v.  Cockrell,  41  Ala.  75;  Barratt  v.  Wyatt^  30 
Beav.  442. 

The  defendant  sets  up  by  way  of  further  defense  that  the 
complainant  is  not  entitled  to  relief,  because  his  intestate  al- 
lowed more  than  three  years  to  pass  without  rendering  an 
account,  and  because  the  complainant  has  not  rendered  any 
account  for  him,  and  consequently  the  charges  made  by  his 
intestate  have  not  been  allowed  by  the  probate  court.  The 
record  shows  that  the  said  intestate  did  not  survive  his  wife 
by  quite  three  years,  and  though  he  was  doubtless  neglectful 
in  not  earlier  settling  his  account,  yet  we  do  not  think  his 
laches  were  such  as  should  bar  this  suit,  though  they  may  be 
a  proper  matter  for  consideration  in  the  costs.  Neither  do  we 
think  it  was  necessary  for  the  complainant  to  have  his  intes- 
tate's account  settled  in  the  probate  court  before  commencing 
suit  here.  If  this  court  has  jurisdiction  in  the  matter,  it  has 
jurisdiction  to  settle  the  account  as  well  as  to  enforce  the  pay- 
ment of  any  balance  which  may  be  found  in  favor  of  the  for- 
mer administrator. 

We  will  therefore  sustain  the  bill,  and  unless  the  account 
of  Charles  H.  West  can  be  otherwise  adjusted,  will  send  the 
cause  to  a  master  to  hear  and  report  thereon. 


The  Reasonablx  and  Necessary  Expenses  of  the  burial  of  a  decedent 
Are  a  charge  upoa  hia  estate:  Sea  Patterson  v.  Patterson,  59  N.  Y.  574;  17 
Am.  Rep.  384. 

Husband  Who  Pays  FaNERAL  Expenses  of  Wife  may  recover  them  from 
her  executor  ia  Massachusetts,  her  estate  being  primarily  liable  therefor 
uader  the  statutes:  Constantinidea  v.  Walsh,  146  Mass.  281;  4  Am.  St.  Rep. 
311.  On  the  other  hand,  it  is  held  in  OaUoway  v.  Estate  of  McPherson,  67 
Mich.  546,  11  Am.  St.  Rep.  596,  that  the  husband  is  liable  for  his  wife's 
funeral  expenses;  and  this  being  the  common-law  rule,  it  prevails  wherever 
it  has  not  been  modified  by  statute:  Sears  v.  Oiddly,  41  Mich.  590;  32  Am. 
Rep.  168,  and  note. 

Medical  Expenses  are  "Necessaries,"  and  a  husband  has  no  right  to 
tfrithhold  from  his  wife  such  medical  assistance  as  her  case  may  require: 
State  V.  Housekeeper,  70  Md.  162;  14  Am.  St.  Rep.  340. 
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FuNEKAL  Expenses  of  a  Decedent  include  a  tombstone  erected  over  his 
grave:   Van  Emon  v.  Superior  Court,  76  Oal.  589;  9  Am.  St  Rep.  268. 

Equity  has  Concukrent  Jurisdiction  with  courts  of  ordinary  for  th» 
purpose  of  distributing  estates:  McOoioan  v.  La/burrow,  82  Ga.  523;  14  Am, 
St.  Rep.  178.  A  discussion  of  the  extent  to  which  the  jurisdiction  of  equity 
is  affected  by  statutes  conferring  similar  jurisdiction  upon  courts  of  law  will 
be  found  in  the  note  to  Payne  v.  Bullard,  55  Am.  Dec.  77. 

'Laches  will  not  Preclude  the  Assertion  of  an  Equtpablb  Rioht, 
unless  the  adverse  party  has  been  induced  by  the  delay  to  do  or  omit  doing 
something  in  the  premises  which  he  would  have  refrained  from  doing  or  havo 
done  if  the  right  had  been  more  promptly  asserted:  Oreat  Wtat  Mku  Co,  ▼• 
Woodmaa  etc  Min.  Co.,  12  Ck>L  46;  13  Am.  St  Rep.  204. 


French  v,  Parker. 

[16  Rhode  Island,  219.J 

Contract  in  Restraint  of  Exercise  of  Profession  Valid  thovoh  Uh- 
limited  as  to  Time.  —  A  covenant  by  a  practicing  physician  not  to 
engage  at  any  time  thereafter  in  the  practice  of  medicine  or  surgery  in 
a  certain  city  is  valid,  and  a  court  of  equity  will  grant  an  injunction  to 
restrain  the  covenantor  from  thereafter  practicing  his  profession  in  said 
city. 

Court  of  Chancery  will  Decide  Questions  of  Law  as  Well  as  or 
Equity,  when.  —  When  the  common-law  and  chancery  jurisdictions  aro 
vested  in  the  same  tribunal,  the  court  sitting  in  equity  will  decide  ques^ 
tions  of  law  as  well  as  of  equity,  and  will  grant  or  refuse  relief  according 
as  it  decides  them. 

Bill  in  equity  for  an  injunction. 

William  H.  Clapp^  for  the  complainant 

James  M.  Ripley  and  Nathan  W.  Littlefieldf  for  the  respond- 
ent. 

DuRFEE,  C.  J.  The  case  stated  in  the  bill  is  to  the  effect 
that  in  February,  A.  D.  1887,  the  defendant,  who  was  then  a 
physician  and  surgeon,  living  and  practicing  his  profession 
in  the  city  of  Pawtucket,  published  an  advertisement  offering 
to  "  relinquish  a  very  lucrative  practice  to  the '  right  man ' 
purchasing  his  real  estate  at  its  actual  value";  that  the  com- 
plainant, likewise  a  physician  and  surgeon,  was  then  living 
and  practicing  his  profession  in  Waterbury,  Connecticut;  that 
he  was  led  by  the  advertisement  to  enter  into  negotiations  with 
the  defendant,  which  resulted  in  his  purchasing  the  said  prac- 
tice and  estate,  and  his  removal  to  Pawtucket  with  his  family, 
at  great  expense,  and  there  entering  upon  the  practice  of  his 
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profession  as  the  successor  of  the  defendant;  that  he  paid  the 
defendant  fifteen  thousand  dollars,  over  five  thousand  dollars 
of  which  was  for  the  practice,  the  assessed  value  of  the  estate 
being  less  than  ten  thousand  dollars,  and  not  of  so  much  value 
to  the  complainant  except  for  his  use  as  a  practicing  physi- 
cian; that  the  defendant  gave  the  complainant,  in  addition  to 
the  deed  conveying  the  estate,  a  written  covenant,  by  which, 
in  consideration  of  one  dollar  and  other  valuable  considera- 
tions, the  defendant  assigned  his  practice  to  the  complainant, 
agreed  to  introduce  and  recommend  the  complainant  to  his 
patients,  and  also  agreed  not  to  engage  at  any  time  thereafter 
"  in  the  practice  of  medicine  or  surgery  in  said  city  of  Paw- 
tucket."  The  bill  alleges  that  the  defendant  has  opened  an 
office  in  Providence,  advertised  his  card  in  the  Pawtucket 
papers,  visited  his  old  patients,  and  is  now  practicing  medi- 
cine and  surgery  in  Pawtucket  daily,  to  the  great  damage  of 
the  complainant;  and  that  the  defendant  declares  that  he  in- 
tends to  continue  to  visit  and  prescribe  professionally  for  all 
persons  in  Pawtucket  who  may  call  for  him.  The  bill  asks 
for  an  injunction  to  restrain  the  defendant  from  practicing  in 
Pawtucket.     The  defendant  demurs. 

The  defendant  contends,  in  support  of  the  demurrer,  that 
the  covenant,  being  a  covenant  in  restraint  of  the  exercise  of 
a  profession,  is  void  because  it  is  without  limitation  of  time. 
The  ground  of  this  contention  is,  that  such  a  contract  is  valid 
only  when  it  is  reasonable,  and  it  is  not  reasonable  if  the  re- 
straint which  it  imposes  is  larger  than  is  necessary  for  the 
protection  of  the  party  in  whose  favor  it  is  imposed.  This 
view  is  in  accord  with  the  language  used  by  the  judges  in  sev- 
eral English  cases,  but  no  case  is  cited  in  which  it  has  been 
held  finally  that  a  contract  in  restraint  of  trade  or  business 
is  void  simply  because  the  duration  of  the  restraint  is  not 
limited.  We  know  of  no  such  case.  In  Hitchcock  v.  Coker,  1 
Nev.  &  P.  796,  also  6  Ad.  &  E.  438,  the  defendant  had  agreed 
not  at  any  time  to  engage  in  the  business  of  chemist  and 
druggist,  or  either  of  them,  in  the  town  of  Taunton,  and  the 
court  of  king's  bench,  on  the  authority  of  the  language  used 
by  Tindal,  C.  J.,  in  Horner  v.  Graves,  7  Bing.  735,  743,  decided 
that  the  agreement  was  void  because  it  was  unlimited  as  to 
time;  but  on  appeal  to  the  judges  in  exchequer  chamber,  the 
decision  was  reversed,  Tindal,  C.  J.,  delivering  the  opinion. 
In  the  course  of  his  opinion  he  said:  "We  agree  in  the  general 
principle  that  where  the  restraint  of  a  party  from  carrying  on 
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a  trade  is  larger  and  wider  than  the  protection  of  the  party 
with  whom  the  contract  is  made  can  possibly  require,  such  re- 
straint must  be  considered  as  unreasonable  in  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void."  But 
distinguishing  between  extent  and  duration  of  restraint,  he 
held,  speaking  for  the  court,  that  the  contract  was  valid,  be- 
cause a  trader  has  an  interest  in  his  trade  beyond  his  own 
exercise  of  it,  namely,  the  good-will,  which  may  be  sold,  be- 
queathed, or  become  assets,  and  which  it  is  therefore  not  un- 
reasonable for  him  to  have  protected  by  a  continuance  of  the 
restraint  beyond  his  own  life.  The  defendant  contends  that 
the  ground  of  this  decision  is,  that  there  is,  in  the  case  of  a 
trade,  a  good-will,  which  may  be  bequeathed  or  may  pass  as 
assets,  and  which  will  therefore  be  the  more  valuable  for  a 
continuance  of  the  restraint  after  the  trader's  death;  whereas 
there  is  no  good-will  attaching  to  the  profession  of  a  physician 
or  lawyer  which  can  be  bequeathed  or  pass  as  assets,  and 
therefore  any  continuance  of  the  restraint,  after  the  death  of 
the  lawyer  or  physician,  is  unreasonable,  because  it  will  avail 
nothing.  We  think  this  is  too  narrow  a  view  of  the  decision. 
One  of  the  cases  prominently  cited  in  support  of  the  decision 
was  Bunn  v.  Guy,  4  East,  190,  in  which  the  covenant  of  an 
attorney  not  to  practice  within  certain  limits  was  held  to  be 
good,  although  the  restraint  was  unlimited  as  to  time.  Of 
course  the  court  would  not  have  cited  the  case  as  authority 
for  the  decision,  if  they  did  not  regard  it  as  falling  within  the 
principle  of  the  decision.  Moreover,  a  third  reason  was  given 
for  the  decision,  namely,  that  the  good-will  of  the  trade  might 
be  sold  during  the  life  of  the  trader,  and  would  sell  for  more 
if  protected  from  competition  during  the  life  of  the  party  re- 
strained, than  it  would  if  it  were  protected  only  during  the 
ife  of  the  trader.  This  reason  is  as  valid  in  the  case  of  a 
profession  as  of  a  trade,  for  whether,  technically  speaking, 
there  be  any  good-will  attending  a  profession  or  not,  the  pro- 
fessional practice  itself  would  probably  sell  for  more  with  the 
restraining  contract  if  the  restraint  were  unlimited  in  dura- 
tion, than  it  would  if  the  restraint  were  for  the  life  of  the 
promisee  or  covenantee  only.  If  the  complainant  here  wished 
to  retire  from  his  practice  and  sell  it,  he  could  probably  sell 
it  for  more  if  he  could  secure  the  purchaser  from  competition 
with  the  defendant  forever,  than  he  could  if  he  could  only  se- 
cure him  from  such  competition  during  his  own  life.  So  if 
he  wished  to  take  in  a  partner,  he  could  for  the  same  reason 
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make  better  terms  with  him.  It  seems  to  us  that  the  real 
principle  of  decision  in  Hitchcock  v.  Coker,  1  Nev.  &  P.  796,  d 
Ad.  &  E.  438,  was  this,  that  if  the  contract  be  otherwise  valid, 
it  will  not  be  held  to  be  invalid  simpl}'  because  the  restraint 
may  continue  beyond  the  life  of  the  party  for  whose  benefit  it 
is  accorded,  if  for  any  reason  it  may  be  beneficial  to  him  ta 
have  it  so  continue.  In  Archer  v.  Marsh,  6  Ad.  &  E.  959, 
which  was  decided  after,  though  heard  before,  the  decision  of 
the  court  of  exchequer  chamber  in  Hitchcock  v.  Coker^  1  Nev. 
&  P.  796,  6  Ad.  &  E.  438,  Lord  Denman,  commenting  on  the 
reversal  of  the  judgment  of  the  court  of  king's  bench,  said 
that  the  judgment  was  reversed  "  on  the  principle  that  the  re- 
straint of  trade  in  that  case  could  not  be  really  injurious  to 
the  public,  and  that  the  parties  must  act  on  their  view  of  what 
restraint  may  be  adequate  to  the  protection  of  the  one,  and 
what  advantage  a  fair  compensation  for  the  sacrifice  made  by 
the  other."  This,  if  we  understand  it  correctly,  is  equivalent 
to  saying  that  if  the  restraint  be  otherwise  not  unreasonable, 
the  courts  will  leave  the  parties  to  make  their  own  terms  in 
regard  to  its  duration.  And  this  is  consonant  with  the  uniform 
course  of  decision  both  before  and  since  Hitchcock  v.  Coker,  1 
Nev.  &  P.  796,  6  Ad.  &  E.  438;  and  see  Catt  v.  Tourle^  L.  R. 
4  Ch.  App.  654. 

Thus  the  party  restrained  in  Davis  v.  Mason,  5  Term  Rep. 
118,  was  a  surgeon;  in  Hayward  v.  Young,  2  Chit.  407,  a  sur- 
geon and  man  midwife;  in  Mallon  v.  May,  11  Mees.  &  W.  652, 
a  surgeon  and  apothecary;  in  Bunn  v.  Guy,  4  East,  190,  an 
attorney;  in  Butler  v.  Burleson,  16  Vt.  176,  a  physician  and 
surgeon;  and  in  McClurg^s  Appeal,  58  Pa.  St.  51,  a  physician. 
In  all  these  cases  the  contracts  were  sustained,  though  unlim- 
ited as  to  time,  simply  because  the  area  of  restriction  was  not 
unreasonable.  See  also  Oilman  v.  Dwight,  13  Gray,  356j 
74  Am.  Dec.  634;  Atkyns  v.  Kinnier,  4  Ex.  776;  Hoyt  v. 
Holly,  39  Conn.  326;  12  Am.  Rep.  390.  In  Butler  v.  Burle- 
son,  16  Vt.  176,  the  court  say:  "  Dr.  Burleson  can  be  as  use- 
ful to  the  public  in  any  other  town  as  at  Berkshire,  and  the 
lives  and  health  of  persons  in  other  villages  are  as  important 
as  they  are  there." 

In  Dwight  v.  Hamilton,  113  Mass.  175,  it  was  decided  that  a 
contract  by  a  physician  for  the  sale  of  his  **  practice  and  good- 
will" in  a  particular  town  is  valid,  and  carries  with  it  an  im- 
plied covenant  on  his  part  not  to  resume  practice  in  the  town, 
and  that  if  he  attempts  to  do  so,  the  court  will  restrain  him 
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by  injunction.  In  Whittaker  v.  Howe,  3  Beav.  383,  an  agree- 
ment by  a  solicitor  not  to  practice  as  solicitor  in  Great  Britain 
for  twenty  years  without  the  consent  of  the  plaintiff,  to  whom 
he  had  sold  his  business  on  those  terms,  was  held  to  be  valid, 
and  an  injunction  was  granted  to  prevent  breach.  There  the 
restraint  was  not  unlimited,  but  plainly  it  might  have  lasted 
for  years  after  the  plaintiffs  death.  The  contract  is  necessa- 
rily subject  to  a  natural  limitation,  since  it  must  terminate 
with  the  life  of  the  party  restrained,  and,  abstractly,  there 
is  no  presumption  that  he  will  outlive  the  other  party.  It 
probably  seldom  happens  that  it  makes  any  real  difference 
whether  the  restraint  is  limited  to  the  life  of  the  party  who 
profits  by  it  or  is  left  without  limitation;  since  the  physician, 
lawyer,  or  trader  who  sells  out  his  business  in  one  place  to  en- 
gage in  it  elsewhere  is  not  likely,  after  a  few  years,  if  he  has 
any  ability,  to  want  to  break  up  and  return  to  his  old  home 
and  then  start  anew.  The  tree  that  is  transplanted  and  re- 
transplanted  after  coming  into  fruit  is  not  often  the  better  for 
it,  and  it  may  be  questioned  whether  this  consideration  is  not 
of  itself  reason  enough  for  allowing  the  parties  to  suit  them- 
selves. 

In  Hastings  v.  Whitley,  2  Ex.  611,  the  defendant  had  given 
his  bond  not  to  carry  on  the  business  of  surgeon  or  apothe- 
cary at  a  particular  place.  In  suit  thereon  by  the  execu- 
tors of  the  obligee  the  bond  was  held  to  be  good.  The  report 
states  that  one  of  the  points  for  the  defendant  was,  that 
the  bond  was  illegal  and  void  if  it  should  be  construed  to 
extend  to  the  defendant's  practicing  his  profession  after  the 
obligee's  death.  The  court  held  that  the  obligation  was  co- 
extensive with  the  life  of  the  obligor,  and  Parke,  B.,  in  giving 
judgment,  said:  "It  was  held  in  Hitchcock  v.  Coker  that 
there  was  nothing  illegal  in  the  restriction  being  indefinite 
as  to  duration,  the  same  being  in  other  respects  reasonable." 
The  counsel  for  the  defendant  suggested,  in  the  course  of  the 
hearing,  the  distinction  which  is  here  attempted,  and  the 
same  judge  replied:  "  What  is  the  difference?  The  good-will 
of  an  apothecary  is  often  disposed  of";  and  the  court  took 
no  further  notice  of  it,  though  the  restraint  extended  to  the 
business  of  the  defendant  as  a  surgeon,  as  well  as  to  his  busi- 
ness as  an  apothecary,  if  it  can  be  supposed  that  Baron 
Parke  meant  to  say  that  the  calling  of  an  apothecary  is  a 

mere  trade. 
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The  case,  among  the  cases  cited  for  the  defendant,  which 
comes  nearest  to  an  authority  for  him,  is  Mandeville  v.  Har- 
man,  42  N.  J.  Eq.  185.  In  that  case  the  defendant  had  cove- 
nanted not  to  engage  in  the  practice  of  medicine  or  surgery 
in  the  city  of  Newark  at  any  time  afterwards.  The  suit  was  in 
equity  by  the  covenantee  for  an  injunction.  The  court  refused 
the  injunction,  on  the  ground  that  whether  a  restraint  so  unlim- 
ited as  to  time  is  reasonable  or  not  had  never  been  decided  in 
that  state.  The  court  did  not  decide  that  such  a  restraint  is  in- 
valid, though  its  intimations  were  adverse  to  it.  It  referred  to 
Keeler  v.  Taylor,  53  Pa.  St.  467,  91  Am.  Dec.  221,  as  holding 
that  such  contracts,  if  not  limited  to  a  reasonable  time  as  well  as 
confined  to  a  reasonable  space,  are  void  at  law.  We  have  not 
been  able  to  find  any  such  doctrine  in  Keeler  v.  Taylor,  53  Pa. 
St.  467;  91  Am.  Dec.  221.  The  injunction  was  refused  there 
because  the  terms  of  the  contract  were  hard  and  complex,  the 
injunction  being,  in  the  opinion  of  the  court,  of  grace,  not  of 
right.  In  McClurg*8  Appeal,  58  Pa.  St.  51,  which  was  in  all 
points  almost  identical  with  the  case  at  bar,  the  same  court 
which  had  previously  decided  Keeler  v.  Taylor,  53  Pa.  St.  467, 
91  Am.  Dec.  221,  granted  an  injunction,  with  very  strong  re- 
marks in  favor  of  the  jurisdiction:  See  per  Sharswood,  J.,  p. 
55.  Mandeville  v.  Harman,  42  N.  J.  Eq.  185,  was  a  hard  case 
for  the  defendant. 

Our  conclusion  is,  that  it  is  not  a  suflBcient  reason  for  re- 
fusing the  injunction  that  the  contract  is  unlimited  as  to  time. 
In  this  state  the  common-law  and  chancery  jurisdictions  are 
vested  in  the  same  tribunal,  and  it  is  the  practice  of  the  court, 
sitting  in  equity,  to  decide  questions  of  law  as  well  as  of 
equity  for  itself,  and  to  grant  or  refuse  relief  according  as  it 
decides  them. 

The  defendant  contends  that  it  is  not  a  breach  of  the  con- 
tract for  him  to  visit  his  old  patients  in  Pawtucket  when  sum- 
moned by  them  from  Providence.  We  think  it  is  clearly  a 
breach,  his  contract  being  not  to  engage  at  any  time  in  the 
practice  of  medicine  or  surgery  in  the  city  of  Pawtucket.  It 
is  true  that  the  complainant  may  not  get  the  patients  if  the 
defendant  does  not  visit  them,  but  it  is  the  chance  of  getting 
them  from  the  defendant's  not  practicing  in  Pawtucket  which 
the  complainant  purchased,  and  this  chance  we  think  he  is 
entitled  to  have  secured  to  him. 

Demurrer  overruled. 
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Ir  TH>  StTPTTLATioya  ow  A.  CoNTBAor  IN  Rksthaikt  or  Tbads  are  other- 
wise  reasonable,  the  circamstance  that  it  is  indefiaite  in  time  will  not  affeot 
its  validity:  Note  to  Angier  v.  Webber,  92  Am.  Deo.  764,  and  cases  there  cited. 

Thk  Restbaint  A3  TO  Sfacb  should  not  be  greater  than  is  necessaiy  to 
a£ford  a  reasonable  protection  to  the  interests  of  the  covenantee:  Note  to  An* 
gier  v.  Webber,  92  Am.  Dec.  755.  Numerous  cases  are  there  cited,  upholding 
contracts,  like  that  in  the  principal  case,  restraining  the  exercise  of  a  trade  or 
profession  within  the  limits  of  a  city.  Even  when  the  covenant  is  good  at 
law,  so  that  damages  are  recoverable  for  its  breach,  equity  will  not  enforce 
it  if  the  terms  are  at  all  hard  or  even  complex:  Keeler  v.  Taylor,  63  Pa.  St. 
467;  91  Am.  Dec.  221. 

Whxbb  Law  and  Eqoitt  ark  Administkbed  by  the  same  court,  plain. 
tiff  is  entitled  to  all  the  relief  formerly  afforded  both  by  a  oonrt  of  law  and 
equity:  Rankin  v.  Charless,  19  Mo.  490;  61  Am.  Deo.  674;  Pierey  v.  Sabin,  10 
Cal.  22;  70  Am.  Deo.  692;  BUur  r.  Smithy  114  Ind.  114;  6  Am.  St.  Rep.  693. 


Kelley  v.  Flaherty. 

[16  Rhodk  Island,  234.] 
Slandkb  —  WoHDS  Charoino  Unmabbibd  Woman  with  Fornioatioh  Ao* 
TIONABLE  FEB  Se.  —  An  accusation  is  actionable  that  falsely  charges  an 
offense  which,  if  proved,  may  subject  the  party  charged  therewith  to  a 
punishment  not  ignominious,  but  which  brings  disgrace.  And  there< 
fore  words  charging  an  unmarried  woman  with  fornication  are  action* 
able  per  se  in  Rhode  Island,  although  the  punishment  for  fornication  in 
that  state  is  simply  a  fine  of  not  over  ten  dollars,  which  is  recoverable 
by  complaint  and  warrant,  not  by  indictment. 

Slander.  After  the  plaintifif  obtained  a  verdict  in  the  com- 
mon pleas,  the  defendant  moved  to  arrest  the  judgment,  on 
the  ground  that  the  declaration  did  not  set  out  any  cause  of 
action.  The  motion  was  dismissed,  and  the  defendant  ex* 
cepted. 

Charles  H.  Page  and  Franklin  P.  OweUj  for  the  plaintifif. 

Ambrose  E,  West,  for  the  defendant. 

DuRFEE,  C.  J.  The  defamatory  words  alleged  to  have  been 
spoken  of  the  plaintiff  are  the  following,  to  wit:  "  You  are  a 
bitch  and  a  whore.  You  visit  the  Halfway  House,  and  got 
your  dress  there."  The  motion  in  arrest  raises  the  question 
whether  the  words  are  actionable  per  se,  no  special  damages 
being  alleged.  The  innuendo  added  in  the  declaration  is: 
"Meaning  and  intending  to  charge  said  plaintifif  with  fornica- 
tion and  adultery,  and  with  obtaining  a  dresa  by  illicit  inter- 
course at  the  Halfway  House."     We  think,  however,  that,  as 
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there  is  no  inducement  or  prefatory  averments  in  the  declara- 
tion, the  words  cannot  be  deemed  to  impute  to  the  plaintiflF 
anything  more  than  fornication.  The  question  then  is,  whether 
words  imputing  to  an  unmarried  woman  the  offense  of  forni- 
cation are  actionable  per  se. 

At  common  law,  fornication  was  not  a  criminal  offense,  and 
words  charging  a  woman  with  it  were  not  actionable  per  se. 
In  the  United  States,  generally  if  not  everywhere,  it  is  a  mis- 
demeanor by  statute;  but  upon  the  question  whether  words 
charging  it  are  actionable  per  ae,  there  is  a. diversity  of  decis- 
ion. In  several  states  such  words  are  made  so  by  statute: 
Townshend  on  Slander  and  Libel,  sec.  153.  In  the  leading 
case  of  Brooker  v.  Coffin^  5  Johns.  188,  it  was  held  that  words 
imputing  criminality  are  actionable  per  se  when  they  impute 
an  indictable  offense  involving  moral  turpitude,  or  an  of- 
fense which  exposes  the  offender  to  an  infamous  punishment. 
This  rule  has  been  widely  recognized,  and  is  probably  the  rule 
which  is  the  more  generally  accepted:  Cooley  on  Torts,  196, 
197.  Under  it  the  words  here  complained  of  are  not  action- 
able per  se,  since  in  this  state  the  punishment  for  fornication 
is  simply  a  fine  of  not  over  ten  dollars,  which  is  recoverable 
by  complaint  and  warrant,  not  by  indictment.  In  Massachu- 
eetts,  in  Miller  v.  Parish,  8  Pick.  384,  the  rule  was  laid  down 
more  broadly,  namely:  "  Where  an  offense  is  charged  which, 
if  proved,  may  subject  the  party  to  a  punishment  not  ignomin- 
ious, but  which  brings  disgrace  upon  the  party  falsely  accused, 
Buch  an  accusation  is  actionable  ";  and  in  that  case  it  was  held 
to  be  actionable  perse  to  charge  an  unmarried  woman  with  for- 
nication. See  also  J5roton  v.  Nickerson,  5  Gray,  1;  Kenney  v.  Mc- 
Laughlin,, 5  Gray,  3;  66  Am.  Dec.  345.  The  rule  laid  down  in 
Miller  v.  Parish,  8  Pick.  384,  appears  to  be  the  recognized  rule 
in  several  states:  Patterson  v.  Wilkinson,  55  Me.  42;  Woodbury 
V.  Thompson,  3  N.  H.  194;  Symonds  v.  Carter,  32  N.  H.  458; 
Vanderlip  v.  Roe,  23  Pa.  St.  82;  Ranger  v.  Goodrich,  17  Wis. 
80;  Mayer  v.  Schleichter,  29  Wis.  646;  Hong  v.  Hatch,  23  Conn. 
585,  590;  Zeliff  v.  Jennings,  61  Tex.  458.  We  think  it  the 
better  rule;  for  it  seems  to  us  that  the  defamatory  effect  of 
words  charging  a  disgraceful  offense  is  substantially  the  same^ 
whatever  the  form  of  criminal  procedure  under  which  the 
offense  be  punished.  In  Iowa  and  Ohio,  words  charging  an 
nnmarried  woman  with  fornication  are  held  to  be  actionable 
per  se,  "on  the  broad  and  plain  ground  that  it  would  immedi- 
ately and  necessarily  tend  to  hinder  her  advancement,"  th& 
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presumption  of  damage  being  allowed  to  supply  the  place  of 
actual  proof:  Cleveland  v.  Detweiler,  18  Iowa,  299;  Barnett  ▼. 
Ward,  36  Ohio  St.  107;  38  Am.  Rep.  561. 
Exceptions  overruled.         

Slanbkb  —  Chabqe  of  Adultery.  — To  Charge  a  Female  with  Want 
OF  CHASrrrr  is  not  actionable  at  common  law:  Elliot  v.  Ailaberry,  2  Bibb, 
473;  6  Am.  Deo.  629.  The  same  case  also  holds  that  the  fact  that  fornica- 
tion is  punishable  by  a  fine  makes  no  difference,  and  that  words  imputing  a 
crime  are  not  actionable  unless  the  offense  is  one  involving  moral  turpitude, 
and  exposing  the  person  who  commits  it  to  an  infamous,  that  is  to  say  cor- 
poreal, punishment.  !this  view  still  prevails  in  most  states,  but  the  rule  laid 
down  in  the  principal  case  has  been  extensively  adopted,  and  a  few  courts 
have  gone  still  further,  and  enunciated  the  broad  principle  that  charges  of 
unchastity  necessarily  import  special  damage  to  a  female,  and  are  actionable 
on  that  ground:  Malone  t.  Stewart,  15  Ohio,  319;  45  Am.  Dec.  577.  In  some 
states,  this  last  doctrine  has  been  embodied  in  legislation. 


Baldwin  v,  Emerson. 

[16  Rhode  Island,  SOL] 
NOK-RBSIDSNT    StTITOR    AlTENDINQ    CoURT    NOT  EXEMPT  FROM  SERVICE  OF 

Summons.— In  Rhode  Island  a  non-resident  suitor  attending  court  iu 
the  prosecution  of  a  suit  is  not  exempt  from  the  service  of  a  summons 
against  him  in  another  suit. 

Assumpsit. 

Charles  F,  Baldwin  and  Irving  Champlin,  for  the  plaintiflf. 

Edward  D.  Bassett,  for  the  defendant. 

Matteson,  J.  This  is  an  action  of  aseumpsit  brought  in 
the  court  of  common  pleas,  the  writ  in  which  was  served  by 
summoning  the  defendant.  The  defendant  pleaded  in  abate- 
ment of  the  suit  that  at  the  time  of  the  service  he  was  a  cit- 
izen of  Boston,  Massachusetts,  and  was  in  attendance  upon 
this  court  in  a  suit  in  which  he  was  plaintiff,  and  the  present 
plaintiff  was  defendant.  The  plaintifif  demurred  to  the  plea, 
and  the  defendant  joined  in  the  demurrer.  The  court,  upon 
hearing,  sustained  the  demurrer  and  overruled  the  plea.  The 
defendant  thereupon  excepted,  and  now  petitions  for  a  new 
trial,  alleging  that  the  ruling  was  erroneous. 

The  question  whether  a  party  in  attendance  upon  a  court, 
in  the  prosecution  or  defense  of  a  suit,  is  privileged  from  the 
service  of  a  summons  for  the  commencement  of  a  suit  against 
him,  is  one  upon  which  there  has  been  a  contrariety  of  decis- 
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ion.  The  general  rule  relating  to  protection  from  the  service 
of  process  is,  that  all  persons  who  have  any  relation  to  a  cause 
which  calls  for  their  attendance  in  court  are  protected  from 
arrest  while  going  to  and  attending  court  and  returning. 
This  protection,  however,  is  not  wholly,  nor  chiefly,,  the  privi- 
lege of  the  person,  but  is  granted  in  the  interest  of  the  public, 
that  the  courts  may  not  be  embarrassed  or  impeded  in  the 
conduct  of  their  business.  Hence  it  has  generally  been  held, 
that  the  protection  is  limited  to  exemption  from  arrest,  and 
does  not  extend  to  the  service  of  process  which  does  not  inter- 
fere with  or  prevent  the  attendance  of  the  person  upon  the 
court:  Bours  v.  TucTcerman^  7  Johns.  538;  Hopkins  v.  Co' 
burUj  1  Wend.  292;  Hunter  v.  Cleveland,  1  Brev.  167;  Sadler 
V.  Ray  J  5  Rich.  523;  Legrand  v.  Bedinger,  4  T.  B.  Mon.  539; 
Qrove  v.  Campbell,  9  Yerg.  7;  Page  v.  Randall,  6  Cal.  32.  In 
Hayes  v.  Shields,  2  Yeates,  222,  and  Miles  v.  McCullogh,  1 
Binn.  77,  however,  it  was  held  that  exemption  should  be 
graated  from  summons  as  well  as  arrest,  the  reasons  assigned 
in  the  former  case  being  that  the  party's  attention  to  his  own 
business  in  the  suit  depending  would  be  distracted  by  the  ser- 
vice, and  that  he  might  be  subjected  to  the  inconvenience  of 
attending  an  action  at  a  distance  from  his  place  of  abode, 
contrary  to  the  wise  indulgence  of  the  law. 

In  some  of  the  cases,  the  question  whether  non-residents  of 
the  state  attending  court  are  entitled  to  protection  from  the 
service  of  a  writ  by  summons  for  the  commencement  of  a  suit 
has  been  considered. 

In  Bishop  v.  Vose,  27  Conn.  1,  the  defendant,  a  resident  of 
another  state,  had  come  into  Connecticut  to  attend  the  trial 
of  a  suit  which  he  had  caused  to  be  brought  in  one  of  the 
courts  of  that  state,  and  it  was  held  that  he  was  not  exempt 
from  the  service  of  a  summons,  the  fact  that  he  came  from 
another  state  not  putting  him  on  any  better  footing  than  if  he 
had  been  a  resident  of  the  state.  Subsequently,  it  was  held 
in  Wilson  Sewing  Machine  Co.  v.  Wilson,  22  Fed.  Rep.  803,  51 
Conn.  595,  that  a  non-resident  defendant,  who  was  in  attend- 
ance upon  the  court  in  the  trial  of  his  case,  his  presence  being 
necessary,  both  as  a  witness  and  for  the  purpose  of  instruct- 
ing his  counsel,  was  protected  from  the  service  by  summons 
of  a  new  writ  against  him.  The  court,  however,  expressly 
limited  its  decision  to  the  case  of  a  non-resident  defendant, 
suggesting  that  there  is,  perhaps,  a  reason  why  a  plaintiff 
who  has  voluntarily  sought  the  aid  and  protection  of  the 
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courts  of  another  state  should  uot  shrink  from  being  subjected 
to  their  control,  which  does  not  apply  to  a  defendant  whose 

attendance  is  compulsory. 

In  New  York,  while  it  has  been  held  that  the  protection  is 
from  arrest  only,  and  not  from  service  of  a  summons,  an  excep- 
tion has  been  made  in  favor  of  non-resident  witnesses:  NorrU 
V.  Beach,  2  Johns.  294;  Sanford  v.  Chase,  3  Cow.  381;  Hop' 
kins  V.  Cohurny  1  Wend.  292;  Seaver  v.  Robinson,  3  Duer,  622; 
Pol'ard  V.  Union  Pacific  R.  R.  Co.,  7  Abb.  Pr.,  N.  S.,  70;  Person 
V.  Grier,  66  N.  Y.  124;  23  Am.  Rep.  35;  Jenkins  v.  Smith,  57 
How.  Pr.  171.  The  grounds  upon  which  this  exception  rests 
are,  that  witnesses  from  out  of  the  state,  being  beyond  the  reach 
of  subpoena,  cannot  be  compelled  to  attend.  Hence,  if  they 
attend  at  all,  their  attendance  must  be  voluntary,  and  as  their 
attendance  is  often  necessary  for  the  ends  of  justice,  especially 
in  criminal  trials  in  which  the  accused  is  entitled  to  be  con- 
fronted with  the  witnesses  against  him,  and  as  the  liability  to 
be  served  with  summons  for  the  commencement  of  a  suit  in 
another  jurisdiction  than  that  of  their  residence  might  as 
effectually  deter  them  from  attending  as  the  liability  to  arrest, 
public  policy  requires  that  they  should  be  protected  against 
such  service,  as  well  as  arrest,  as  an  encouragement  to  them 
to  attend.  In  Merrill  v.  George,  28  How.  Pr.  331,  a  non-resi- 
dent defendant  who  was  in  attendance  as  a  witness  was  held 
privileged,  not  only  from  arrest,  but  from  any  action  brought 
against  him.  The  court  did  not,  however,  base  the  right  to 
exemption  on  the  ground  that  the  non-resident  was  a  defend- 
ant, but  that  he  was  a  witness.  Notwithstanding  the  above 
decisions,  which  might  well  have  been  considered  as  settling 
the  rule  in  New  York,  it  was  held  in  a  recent  case  in  that 
state  {Matthews  v.  2'ufts,  87  N.  Y.  568)  that  service  by  sum- 
mons could  not  be  made  upon  a  non-resident  creditor  of  a 
bankrupt  attending  a  meeting  of  creditors  before  a  register  in 
bankruptcy  for  the  choice  of  an  assignee.  The  court  in  its 
opinion  takes  no  notice  of  the  earlier  decisions,  and  refers  to 
but  two  prior  New  York  cases,  viz..  Person  v.  Grier,  66  N.  Y. 
124,  23  Am.  Rep.  35,  in  which,  as  we  have  seen,  the  court  rested 
its  decision  on  the  ground  that  the  non-resident  defendant  was 
a  witness,  and  Van  Lieuw  v.  Johnson,  an  unreported  case  cited 
in  Person  v.  Grier,  66  N.  Y.  124,  23  Am.  Rep.  35,  in  which,  it  is 
said,  the  court  decided  that  a  non-resident  defendant  while 
attending  court  could  not  be  served  with  summons. 

In  Minnesota,  in  Sherman  v.  Gundlach,  24  Reporter,  335,  it 
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was  also  held  that  a  non-resident  witness  who  had  in  good  faith 
come  into  that  state  to  give  evidence  in  a  cause  is  exempt 
from  the  service  of  a  summons  against  him  in  a  civil  action 
in  coming,  in  attendance,  and  for  a  reasonable  time  thereafter 
in  which  to  return. 

In  New  Jersey,  suitors  from  other  states  are  privileged  from 
the  service  of  a  summons:  Halsey  v.  Stewart^  4  N.  J.  L.  366, 
in  which  the  non-resident  was  a  plaintiflF;  Dungan  v.  Miller^ 
37  N.  J.  L.  182,  which  was  the  case  of  a  non-resident  defend- 
ant. 

In  the  United  States  circuit  court  for  the  third  circuit,  em- 
bracing Pennsylvania  and  New  Jersey,  the  same  doctrine  was 
held  in  relation  to  a  non-resident  defendant:  Parker  v.  Hotch- 
kiss,  1  Wall.  Jr.  269.  And  so,  also,  in  the  United  States  cir- 
cuit court  for  the  seventh  circuit,  in  the  district  of  Wisconsin, 
in  Juneau  Bank  v.  McSpedan,  5  Biss.  64. 

The  reasons  assigned  for  the  exemption  of  non-resident 
suitors  from  the  service  of  a  summons  are,  that  courts  of  jus- 
tice ought  to  be  open  and  accessible  to  suitors;  that  they 
ought  to  be  permitted  to  approach  and  attend  the  courts  in  the 
prosecution  of  their  claims  and  the  making  of  their  defenses, 
without  the  fear  of  molestation  or  hindrance;  that  their  atten- 
tion ought  not  be  distracted  from  the  prosecution  or  defense  of 
the  pending  suit;  that  they  might  be  deterred  from  prosecut- 
ing their  just  rights  or  making  their  just  defenses  to  a  suit  by 
reason  of  their  liability  to  suit  in  a  foreign  jurisdiction.  While 
we  concede  the  force  of  the  reasons  advanced  for  protecting 
non-resident  witnesses  from  the  service  of  a  summons  against 
them  for  the  commencement  of  a  suit,  eundo,  morando  et  rede- 
undo,  we  are  not  convinced  of  the  sufficiency  of  the  reasons 
assigned  for  the  exemption  of  non-resident  suitors  from  such 
process.  We  think  it  would  rarely  happen  that  the  attention 
of  a  non-resident  plaintiff  or  defendant  would  be  so  distracted 
by  the  mere  service  of  a  summons  from  the  immediate  busi- 
ness in  hand,  in  prosecuting  or  defending  a  pending  suit,  that 
the  interests  of  justice  would  suffer  in  consequence,  or  that 
the  liability  to  such  service  would  often  deter  them  from  pros- 
ecuting or  defending  their  just  claims  or  rights.  The  reasons 
assigned  for  the  exemption  would  apply  equally  as  well  to  res- 
ident as  to  non-resident  suitors,  and  it  has  never  been  deemed 
necessary  to  exempt  resident  suitors  from  the  service  of  a 
summons,  so  far  as  we  have  been  able  to  find,  except  in  the 
single  state  of  Pennsylvania.     We  think  the  reasons  are  fan- 
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ciful  rather  than  substantial.  We  are  of  the  opinion,  there- 
fore, that  a  non-resident  suitor  attending  court  in  the  prosecu- 
tion of  a  suit  is  not  exempt  from  the  service  of  a  summons 
against  him  in  another  suit.  The  petition  for  a  new  trial  is 
denied  and  dismissed,  with  costs. 
Exceptions  overruled.  ^ 

Witnesses,  Privilhoe  of.  —  An  Extended  Disoussioif  of  the  pririlege  of 
witnesses  from  service  of  civil  process  will  be  found  in  the  note  to  In  re  Healey, 
38  Am.  Rep.  717-722.  Such  service  is  allowed  under  English  practice:  Pool§ 
V.  Oould,  1  HurL  &  N.  99;  and  in  many  jurisdictions  in  this  country.  In 
others,  as  in  Indiana,  the  summons  will  be  vacated:  Wilson  v.  Donaldmn,  1 17 
Ind.  356;  10  Am.  St.  Rep.  48.  In  New  Jersey  such  a  service  is  not  void,  but 
may  be  set  aside  if  circumstances  demand  it:  Masse]/  r.  ColviUe,  45  N.  J.  I* 
119;  46  Am.  Rep.  754. 


Atkinson,  Petitioner. 

[16  Rhode  Island,  413.] 
DEPOsrrs  in  Trust  Made  by  Parent  for  his  Children  Treated  as  Gifts, 
NOT  Advancements,  when.  —  Where  a  father  makes  a  deposit  in  » 
savings  bank  in  the  name  of  each  of  three  of  his  six  children,  himself  aa 
trustee,  draws  no  part  of  the  principal  or  interest  of  such  deposits,  re. 
tains  the  deposit-books  until  his  death,  tells  each  of  his  said  children 
that  the  money  shall  be  theirs  at  his  death,  and  makes  no  charge  nor 
memorandum  nor  delivery  in  the  presence  of  witnesses,  as  required  by 
statute  to  evidence  an  advancement,  such  deposits  are  to  be  regarded  as 
gifts,  and  not  as  advancements,  and  each  of  said  children  is,  on  the  fa< 
ther's  death,  entitled  to  receive  the  deposit  made  in  his  name,  and  to 
hold  it  as  his  own  without  accounting  for  it  to  the  estate.  And  where 
the  father  also  makes  a  like  deposit  in  a  similar  manner  for  another  of  his 
said  children,  and  afterwards  withdraws  it  with  the  interest  thereon, 
and  invests  the  same  in  his  individual  name,  such  child  will  be  entitled 
to  the  money  deposited  for  him,  with  the  interest  which  has  accrued 
thereon,  both  under  the  original  and  later  form  of  deposit,  for  the  trust 
in  his  favor  having  been  once  completely  constituted,  the  trustee  bad  no 
power  to  revoke  it. 

Case  stated  for  an  opinion  of  the  court. 

Jacob  W.  Maihewsouy  for  the  claimant  children  of  William 

Atkinson. 

Louis  L.  Angdl,  for  the  administratrix. 

DuRFEE,  C.  J.    This  is  a  case  stated  for  the  opinion  of  the 

court.  It  shows  that  William  Atkinson  died  intestate,  Feb- 
ruary 18,  1888,  leaving  a  widow  and  six  children,  three  sons 
and  three  daughters,  parties  to  the  statement,  the  widow  be- 
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ing  likewise  administratrix  on  his  estate.  He  left  personal 
estate  to  the  amount  of  seventeen  thousand  dollars  in  excess 
of  all  his  debts  and  liabilities,  and  of  the  deposits  hereinafter 
mentioned.  On  January  15,  1885,  he  deposited  two  thousand 
dollars  of  his  own  money  in  the  Mechanics'  Savings  Bank, 
making  an  entry  on  the  signature-book  of  the  bank  as  follows, 
to  wit:  "  Willie  J.  Atkinson,  William  Atkinson,  trustee."  The 
bank  opened  an  account  in  form  following,  to  wit:  "  Mechan- 
ics' Savings  Bank  in  account  with  Willie  J.  Atkinson,  William 
Atkinson,  trustee,"  and  gave  to  William  Atkinson  a  pass-book, 
in  which  the  account  was  entered  in  the  same  manner,  which 
book  said  William  retained  until  October  19,  1886,  when  he 
drew  the  deposit  and  interest,  and  invested  the  same  in  his 
individual  name.  Likewise,  January  15,  1885,  he  deposited 
in  the  same  manner  two  thousand  dollars  in  the  names  re- 
spectively of  Samuel  M.  and  Robert  W.  Atkinson,  and  one 
thousand  dollars  in  the  name  of  Anna  L.  Atkinson.  Said 
Willie  J.,  Samuel  M.,  and  Robert  W.  were  the  sons  of  William 
Atkinson.  Anna  L.  was  one  of  his  daughters,  and  had  served 
him  as  confidential  clerk  and  book-keeper  for  about  fourteen 
years.  He  drew  no  part  of  the  principal  or  interest  of  either 
of  the  last  three  accounts,  but  retained  the  deposit-books  until 
he  died.  He  told  each  of  the  four,  in  his  lifetime,  that  he  had 
made  the  deposits  for  them,  and  that  the  money  would  be 
theirs  at  his  death.  He  neither  made  nor  caused  to  be  made 
any  charge  or  memoranda  of  the  deposits  other  than  as  above 
stated,  and  never  delivered  to  either  of  his  children  the  pass- 
book of  the  deposits  standing  in  his  or  her  name.  He  made 
no  deposit  or  gift  to  his  other  two  children,  except  small  and 
ordinary  presents.  The  principal  question  is,  whether  the  de- 
posits are  to  be  regarded  as  gifts  or  advancements  under  the 
statute  (Pub.  Stat.  R.  I.,  c.  187,  sec.  20),  and  if  they  are  to  be 
regarded  as  gifts,  what  claim  has  William  J.  on  the  assets  for 
the  withdrawal  of  the  deposit  for  him. 

We  do  not  see  how  the  deposits  can  be  regarded  as  advance- 
ments, since  they  were  never  charged  to  the  children,  nor  was 
any  memorandum  made  of  them,  as  the  statute  requires  for 
advancements.  The  writing  in  the  bank-book  and  in  the 
pass-books  was  simply  the  writing  which  was  appropriate  to 
the  deposits,  between  the  bank  and  the  depositor,  and  in  our 
opinion  cannot  be  deemed  to  be  a  charge  or  memorandum 
within  the  meaning  of  those  words,  or  either  of  them,  as  used 
in  the  statute. 
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The  case  stated  seems  to  us  to  be  identical  in  its  material 
features  with  the  case  of  Ray  v.  SimmonSy  11  R.  L  266,  23  Am. 
Rep.  447,  unless  it  can  be  distinguished  in  point  of  principle 
from  the  latter  case  by  reason  of  the  difference  in  the  form  in 
which  the  deposits  were  entered.  In  Ray  v.  SimmonSy  11  R.  I. 
266,  23  Am.  Rep.  447,  the  form  of  entry  was  "  Dr.  Fall  River 
Savings  Bank,  in  account  with  Levi  Bosworth,  trustee  for  Ma- 
rianna  Ray,  Prov.  Cr."  The  depositor  received  a  pass-book 
in  which  the  same  form  was  used.  He  handed  this  book  to 
Miss  Ray,  who  read  the  entry  and  thanked  him  for  his  present,, 
but  did  not  retain  the  book.  The  question  came  up  in  the 
settlement  of  his  estate,  whether  the  deposit  was  a  part  of  the 
estate  or  should  go  to  Marianna  Ray,  and  the  court  held  that 
it  should  go  to  her,  being  of  the  opinion  that  a  trust  for  her 
in  respect  of  the  deposit  had  been  completely  constituted. 
The  same  view  had  been  previously  taken  by  the  supreme 
court  of  Connecticut  in  Minor  v.  Rogers,  40  Conn.  512,  16  Am. 
Rep.  69,  though  that  fact  was  not  known  to  this  court  when 
Ray  V.  Simmons,  11  R.  I.  266,  23  Am.  Rep.  447,  was  decided. 
And  the  decision  in  Ray  v.  Simmons,  11  R.  I.  266,  23  Am.  Rep. 
447,  has  been  followed  in  New  York,  in  Martin  v.  Funk,  75 
N.  Y.  134,  31  Am.  Rep.  446,  in  which  case  an  elaborate  opin- 
ion was  delivered  by  Chief  Justice  Church.  There  are  cases 
which  hold  otherwise,  but  it  seems  to  us  that  the  courts  which 
decided  them  did  not  suflBciently  distinguish  between  a  gift, 
which  requires  a  delivery  of  the  thing  given,  actual  or  sym- 
bolical, and  the  creation  of  a  voluntary  trust,  which  require* 
for  its  conservation,  not  a  delivery  of  the  subject  of  the  trust 
to  the  beneficiary,  but  a  retention  of  it  by  the  trustee  for  the 
beneficiary's  benefit;  and  of  course,  where  the  donor  makes 
himself  the  trustee,  a  retention  of  it  by  the  donor  as  trustee 
for  his  benefit. 

The  question,  then,  is,  whether  the  case  stated  differs  mate- 
rially  from  Ray  v.  Simmons,  11  R.  I.  266,  23  Am.  Rep.  447,  ow- 
ing to  the  different  manner  in  which  the  deposit  was  entered. 
We  do  not  think  it  does.  We  think  it  is  plain  that  the  inten- 
tion of  the  depositor  was  not  to  give  the  deposits  directly  to  the 
children  severally  named  in  them,  but  to  give  them  through  the 
medium  of  as  many  trusts,  wherein  he  himself  should  be  the 
trustee  for  them;  and  the  deposits  being  deposits  of  money  or 
personalty,  we  know  of  no  technical  rule  which  prevents  our 
construing  them  according  to  their  essential  character  as  de- 
termined by  the  intention.     Deposits  in  this  form  appear  not 
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to  be  uncommon  in  this  state,  and  have  been  treated  by  thia 
court  in  a  previous  case  as  deposits  in  trust.  It  follows  that 
the  aforesaid  Samuel,  Robert,  and  Anna  are  entitled  to  have 
to  have  the  money  deposited  for  them,  and  to  hold  it  as  their 
own  without  accounting  for  it  in  the  settlement.  The  said 
Willie  J.  is  also  entitled  to  the  money  deposited  for  him,  with 
the  interest  which  has  accrued  thereon,  both  under  the  origi- 
nal and  later  form  of  deposit;  for,  the  deposit  having  been 
kept  entire,  we  think  it  is  fair  to  suppose  that  the  purpose  was 
simply  to  transfer  it  from  one  bank  to  the  other  without  vio- 
lating the  trust.  The  trust  having  once  been  completely  con- 
stituted, the  trustee  had  no  power  to  revoke  it.  The  declara- 
tion of  the  trustee  to  the  beneficiaries,  as  above  stated,  shows 
that  he  understood  it  to  be  completely  constituted,  and  is  in- 
consistent with  the  suggestion  that  the  deposits  were  made  in 
the  form  of  trusts  to  evade  any  rule  of  the  bank.  The  case 
stated  does  not  show  that  there  was  any  rule  of  the  bank 
limiting  the  deposits. 

We  think  the  foregoing  sufficiently  answers  the  questions 
propounded  by  the  cases  stated. 

Advancement  is  Givtno,  by  Anticipation,  the  whole  or  a  part  of  what  11 
is  supposed  a  child  will  be  entitled  to  on  the  death  intestate  of  the  party 
making  it:  Darne  v.  Lloyd,  82  Va.  859;  3  Am,  St.  Rep.  123.  A  gift  to  a  child 
or  heir  by  an  ancestor  in  his  lifetime  is  prima  facie  advancement:  Orattan  r. 
Orattan,  18  111.  1G7;  65  Am.  Dec.  726.  As  between  a  loan,  a  gift,  and  an  ad<. 
vancement,  the  presumption  is  in  favor  of  an  advancement,  becaase  of  ita 
tendency  towards  that  equality  of  distribution  among  the  children  which  is 
presumed  to  have  been  intended:  Patterson's  Appeal,  128  Pa.  St.  269,  This 
presumption  may  be  rebutted  by  circumstances  which  indicate  that  an  ad- 
vancement was  not  intended:  Hall  v.  Hall,  107  Mo.  101;  Watson  v.  Murray, 
&i  Ark.  499;  or  by  parol  evidence:  Brook  v.  Latimer,  44  Kan.  431;  21  Am.  St. 
Rep.  292;  Barbee  v.  Barbee,  109  N.  C.  299;  unless  where  the  provisions  of  a 
statute  exclude  this  class  of  evidence,  as  in  Illinois:  Wilkinson  v.  Thomas,  128 
111.  363.  The  admissibility  of  parol  evidence  was  not  involved  in  the  princi- 
pal case,  but  the  Rhode  Island  statute  apparently  requires  th»  same  con- 
struction in  this  respect  as  that  of  Illinois. 

Absolute  and  Unconditional  Tkusts  are  irrevocable  except  with  the 
consent  of  the  beneficiaries:  Minot  v.  TUton,  64  N.  H.  371;  compare  Petition 
of  Thurston,  154  Mass.  596,  26  Am.  St.  Rep.  278,  and  cases  cited  in  note  to 
Dickerson's  Appeal,  2  Am.  St.  Rep.  552.  Nor  can  they  be  revoked  by  the 
donor's  undertaking  to  annex  to  them  special  terms  and  qualifications  not 
«xpre8sed  in  the  original  declaration  of  trust:  Note  to  Dickertoh's  Appeal,  2 
Am.  St.  Rep.  552. 
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Bebwee  V,  Nash. 

(10  Rhodi  Island,  468.] 
ESTOPPBL  —  MORTOAOOR  RkTAININQ    PROCEEDS  OF  MORTOAOB  SaLE  EstOPS 

HIM  TROM  Dbnyino  Pukchaseb's  Title,  WHEN.  —  Where  a  mortgagor, 
after  a  defective  exercise  of  the  power  of  sale  in  a  mortgage,  receives  the 
■orpins  proceeds  of  the  sale,  without  knowledge  of  the  defects  in  the  sale, 
but  retains  such  proceeds  after  he  learns  of  such  defects,  he  will  be  es- 
topped  from  denying  the  purchaser's  title.  He  cannot  be  permitted  to 
repudiate  the  mortgage  sale,  and  at  the  same  time  insist  upon  having 
the  benefit  of  it. 

SOBROOATION  —  POROHASSR  AT  DsTBOnVB  MoRTOAOEE's  SaLS  SuBROOATED 

TO  Rights  or  Mortoaoee,  when.  —  A  bona  fide  purchaser  at  a  mort- 
gagee's sale  which  proves  to  be  defective,  who  has  paid  the  amount  of  hi» 
bid  which  has  been  applied  to  the  mortgage  debt,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee,  and  the  mortgage  will  be  regarded 
in  equity  as  assigned  to  such  purchaser,  even  though  the  mortgagee's 
deed  to  him  does  not  contain  language  amounting  to  a  legal  assignment. 
Such  purchaser  is  not  to  be  regarded  as  a  mere  stranger  to  the  estate. 
Nor  does  it  make  any  difference  in  equity  that  the  mortgage  was  dis- 
charged on  the  record  after  the  purchaser's  right  to  subrogation  had  al- 
ready accrued  to  him. 

Bill  in  equity  for  an  injunction. 

Nicholaa  Van  Slyck  and  Cyrus  M,  Van  Slyck,  for  the  com- 
plainants. 

Albert  B.  Crafts^  for  the  respondents. 

DuBFBE,  C.  J.  The  case  stated  in  the  bill  is  this:  October 
16,  A.  D.  1876,  George  M.  Nash,  being  owner  in  fee-simple  of 
two  lots  of  land  in  the  town  of  Westerly,  mortgaged  them  to 
the  Westerly  Savings  Bank  as  security  for  his  promissory  note 
to  said  bank  for  seven  thousand  five  hundred  dollars,  with 
power  to  Simeon  F.  Perry,  treasurer  of  said  bank,  or  his  suc- 
cessors in  office,  to  sell  said  lots  in  case  of  default.  George 
M.  Nash  subsequently  died,  leaving  a  widow  and  four  chil- 
dren, George  E.,  Frank  H.,  Harriet  J.,  and  Anna  Nash,  his 
sole  heirs  at  law,  said  Anna  being  a  minor.  Afterward  the 
widow  and  the  three  adult  children,  together  with  the  guar- 
dian of  said  Anna,  thereunto  duly  authorized,  gave  a  second 
mortgage  to  said  bank  on  said  two  lots  and  another  lot  and 
certain  personal  property,  as  security  for  a  note  for  seven 
thousand  five  hundred  dollars  given  by  said  George  E.  for  the 
common  benefit  of  all  the  grantors.  The  mortgage  contained 
a  power  to  the  bank  to  sell  in  case  of  default.  August  17, 
A.  D.  1881,  the  conditions  of  both  mortgages  having  been 
broken,  the  bank  advertised  the  mortgaged  property,  except 
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the  lot  not  in  the  first  mortgage,  for  sale  at  auction  tinder  the 
powers  in  both  mortgages,  and  at  the  auction  caused  the  same 
to  be  struck  oflF  to  James  D.  Brewer,  the  highest  bidder,  for 
nineteen  thousand  five  hundred  dollars,  on  receipt  of  which 
it  gave  him  a  deed.  The  deed  purports  to  convey  to  him  the 
property  so  struck  off  to  him,  and  purports  in  the  body  to  be 
the  deed  of  the  mortgagors  in  both  mortgages,  but  by  the 
Westerly  Savings  Bank  as  attorney  under  the  powers  in  both, 
and  is  signed  and  sealed  only  by  the  mortgagors  in  the  second 
mortgage  by  said  savings  bank  through  the  agency  of  Simeon 
F.  Perry,  treasurer.  James  D.  Brewer  entered  under  the  deed, 
and  upon  the  faith  of  it  spent  large  sums  in  improvements. 
He  died  in  1886,  leaving  a  son,  the  complainant  Edward  S. 
Brewer,  who  succeeded  him  in  ownership,  and  likewise  spent 
large  sums  in  improvements.  The  bank,  after  retaining  out 
of  the  proceeds  of  the  mortgage  sale  enough  to  pay  the  ex- 
penses and  the  two  mortgages,  having  a  surplus,  paid  it  over 
to  Samuel  H.  Cross,  who  was  administrator  and  agent  for  the 
estate  of  George  M.  Nash,  and  also  guardian  for  Anna  Nash. 
The  bill  alleges  that  Cross  paid  over  their  shares  of  the  sur- 
plus to  the  widow  of  George  M.  Nash,  to  Harriet  J.  Nash, 
Frank  H.  Nash,  and  Jessie  H.  Cross,  assignee  of  George  E. 
Nash,  and  that  they  received  the  same  well  knowing  it  to  be 
the  surplus  from  the  money  paid  by  James  D.  Brewer,  and 
afterward,  on  Anna  Nash,  his  ward,  attaining  her  majority, 
paid  to  her,  as  part  of  her  estate  in  his  hand,  her  share  of 
said  surplus,  which  she  received  knowing  it  to  be  a  part  of 
said  surplus.  The  deed  to  James  D.  Brewer  was  made  Octo- 
ber 6,  A.  D.  1881,  and  December  8, 1881,  the  bank  discharged 
on  the  record  both  mortgages.  June  28,  A.  D.  1887,  Anna 
Nash,  Frank  H.  Nash,  and  Harriet  J.  Nash  brought  an  action 
of  ejectment  against  John  F.  Champlin  and  Charles  A.  Stone, 
tenants  of  Edward  S.  Brewer  of  the  first  of  the  tracts  of  land 
described  in  the  two  mortgages,  to  recover  possession  of  their 
undivided  fourth  parts  thereof.  This  bill  is  brought  against 
them  to  have  them  enjoined  from  prosecuting  said  action. 
They  have  demurred  to  it  generally  for  want  of  equity. 

It  is  not  clear  to  us  that  the  deed  given  by  the  bank  to 
James  D.  Brewer  is  not  good  as  a  conveyance  under  the  second 
mortgage  so  far  as  the  widow  and  the  three  older  children  of 
George  M.  Nash  are  concerned.  But  it  is  assumed  by  the 
complainants  and  urged  by  the  defendants  that  there  are 
defects  of  sale  or  execution  which  invalidate  it  as  a  legal 
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instrument,  though  the  defects  assumed  on  the  one  side  and 
urged  on  the  other  are  not  the  same.  The  complainants  seek 
relief  on  the  ground  of  equitable  estoppel,  and  we  will  con- 
eider  the  case  on  that  ground;  for  whether  the  conveyance  be 
good  at  law  as  against  the  widow  and  the  older  children  or 
not,  it  is  not  good  at  law  as  against  Anna  Nash,  since  the 
authority  to  mortgage  conferred  upon  her  guardian  did  not 
authorize  the  insertion  of  the  power  to  sell  in  the  mortgage: 
Barry  v.  Clarke,  13  R.  I.  65. 

The  contention  of  the  complainants  is,  that  the  defendants, 
who  are  plaintifiFs  in  the  ejectment  suit,  having  received  their 
shares  of  the  proceeds  of  the  mortgage  sale,  knowing  them  to 
be  such  shares,  and  having  allowed  the  purchaser  and  his  son 
to  go  on  improving  the  estate  at  great  expense  in  the  belief 
that  their  title  was  good,  are  equitably  estopped  from  now  de- 
nying the  title,  and  should  therefore  be  enjoined  from  prose- 
cuting their  action  at  law.  There  can  be  no  doubt  that  the 
parties  receiving  the  money  would  be  subject  to  such  estoppel, 
if,  when  they  received  it,  they  knew  not  only  that  it  was  a 
part  of  the  proceeds  of  the  mortgage  sale,  but  also  the  circum- 
stances which  invalidate,  or  are  supposed  to  invalidate,  that 
sale  and  the  conveyance  under  it:  Smith  v.  Warden,  19  Pa.  St. 
424;  Maple  v.  Kussart,  53  Pa.  St.  348;  91  Am.  Dec.  214;  Brew- 
ster v.  Baker,  16  Barb.  613;  Breeding  v.  Stamper,  18  B.  Mon. 
175;  Wood  v.  Seely,  32  N.  Y.  105;  Flanigan  v.  Turner,  1  Black, 
491;  Pursley  v.  Hays,  17  Iowa,  310;  Deford  v.  Mercer,  24 
Iowa,  118;  92  Am.  Dec.  460;  Sloan  v.  Frothingham,  72  Ala. 
589,  608.  The  bill  does  not  allege  such  knowledge.  But 
assuming  that  such  knowledge  was  necessary  to  create  the 
estoppel,  and  that  the  parties  have  not  lost  their  right  to  in- 
sist upon  it  by  their  laches  and  delay,  it  still  seems  clear 
to  us  that  if  the  parties  who  received  the  money  without  the 
knowledge  continue  to  keep  the  money  after  acquiring  it,  the 
estoppel  will  likewise  continue.  They  cannot  be  permitted  to 
repudiate  the  mortgage  sale,  and  at  the  same  time  insist  upon 
having  the  benefit  of  it:  Maple  v.  Kussart,  53  Pa.  St.  348; 
91  Am.  Dec.  214.  But  furthermore,  we  think  the  complain- 
ants are  entitled  to  relief  on  another  ground. 

James  D.  Brewer  entered  into  possession  of  the  premises, 
which  the  defendants  are  trying  to  recover  at  law,  as  pur- 
chaser at  the  mortgagee's  sale,  and  continued  to  occupy  them 
during  his  life  as  such,  and  the  complainant  Edward  S. 
Brewer  has  succeeded  to  his  title  or  supposed  title  and  occu- 
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pation;  and  therefore,  if  for  any  reason  his  title  under  the 
mortgagee's  sale  is  defective,  why  should  he  not  be  allowed  to 
protect  himself  under  the  mortgages,  holding,  at  least,  by  title 
as  good  as  the  mortgagee  would  have  had  if  there  had  been 
no  sale?  The  language  of  2  Jones  on  Mortgages,  sec.  1902,  is: 
"If  the  sale  under  the  power  is  subsequently  declared  void 
for  any  irregularity,  a  purchaser  who  has  paid  the  purchase- 
money  is  subrogated  to  the  rights  of  the  mortgagee  under  the 
liiortgage,  which  is  regarded  as  assigned  to  him."  Of  course 
the  deed  given  by  the  mortgagee  under  a  void  sale  may  con- 
tain language  which  will  amount  to  a  legal  as  well  as  an 
equitable  assignment:  Brown  v.  Smith,  116  Mass.  108;  Burns 
Y.  Thayer^  115  Mass.  89;  but  the  doctrine  is,  that  even  with- 
out such  language,  the  purchaser  who  has  paid  the  purchase- 
money  is  entitled  to  be  regarded  in  equity  as  if  he  were  the 
assignee  of  the  mortgage:  Jones  v.  Mack,  53  Mo.  147;  Honaker 
V.  Shough,  55  Mo.  472;  Russell  v.  Whitely,  59  Mo.  196;  Johnson 
V.  Robertson,  34  Md.  165;  Robinson  v.  Ryan,  25  N.  Y.  320;  Muir 
V.  Berkshire,  52  Ind.  149;  Brobst  v.  Brock,  10  Wall.  519,  534; 
Johnson  V.  Sandhoff,  30  Minn.  197;  Sloan  v.  Frothingham,  72 
Ala.  589,  604;  Frische  v.  Kramer's  Lessee,  16  Ohio,  125;  47  Am. 
Dec.  368;  Stark  \.  Brown,  12  WiB.bl 2)  78  Am.  Dec.  762;  Kelly 
V.  Duff,  61  N.  H.  435;  Taylor  v.  Agricultural  etc.  Association^ 
68  Ala.  229. 

The  grounds  of  decision  are  not  very  fully  developed  in 
these  cases,  but  it  seems  to  us  that  the  true  ground  is  this» 
that  while  ordinarily  a  stranger  to  the  estate  who  voluntarily 
pays  ofif  a  mortgage  thereon  is  not  entitled  to  subrogation  to 
the  rights  of  the  mortgagee,  a  purchaser  at  the  mortgagee's 
Bale,  even  when  the  sale  is  void,  is  not  to  be  regarded  as  a 
mere  stranger;  but  that,  having  bid  ofif  the  estate  in  good 
faith  on  the  invitation  of  the  mortgagee  to  do  so,  when,  sup- 
posing his  bid  to  have  been  effectual  to  invest  him  with  the 
equitable  or  executory  title,  he  pays  the  amount  of  his  bid^ 
and  the  same  is  applied  to  the  mortgage  debt,  he  has  a  most 
persuasive  equity  to  be  subrogated  to  at  least  the  rights  of 
the  mortgagee  who  invited  his  confidence.  In  such  a  case  the 
court  does  simply  what  the  mortgagee  would  be  bound  in  con- 
science to  do  himself,  if  he  could,  when  it  treats  the  purchaser 
as  the  assignee  of  the  mortgage.  And  of  course,  where  the 
purchaser  has  entered  under  the  mortgagee's  deed  and  made 
improvements,  this  equity  is  strengthened:  Mxdr  v.  Berkshire^. 
52  Ind.  149.    In  Kelly  v.  Duff,  61  N.  H.  435,  where  a  person^ 
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erroneously  supposing  he  had  an  interest  in  an  estate,  paid  off 
a  mortgage  thereon,  it  was  held  that  he  was  entitled  to  be 
treated  as  an  equitable  assignee  of  the  mortgage.  And  in  this 
view,  it  also  seems  to  us  that  it  does  not  matter  that  the  power 
of  sale  in  the  second  mortgage  was  invalid,  so  far  as  it  pur- 
ported to  be  executed  by  the  guardian  of  Anna  Nash,  since 
she  does  not  for  that  reason  have  any  better  right  than  her 
brothers  and  sisters  have  to  profit  by  the  payment  of  the 
mortgages.  Nor  do  we  see  that  it  makes  any  difference  in 
equity  that  the  mortgages  were  discharged  on  the  record,  the 
discharge  having  been  made  on  the  assumption  that  the  title 
to  the  estate  had  vested  in  the  purchaser,  and  after  his  equita- 
ble right  to  subrogation  had  already  accrued  to  him:  Bacon  v. 
Goodnow,  59  N.  H.  415;  Guckian  v.  Riley,  135  Mass.  71,  74. 
Demurrer  overruled.  

Mortgages  and  Void  FoREOLosuKEa.  — When  a  Mortgagor  Ratifies  a 
Sale  under  an  irregular  or  defective  power,  the  purchaser's  title  is  not 
affected  by  defects  in  the  original  power  to  sell:  Fort  Worth  Nat.  Bank 
▼.  Dougherty,  81  Tex.  301.  The  purchaser  of  property  sold  under  a  void 
foreclosure  of  a  mortgage  thereof  may  be  subrogated  to  the  rights  which  the 
mortgagor  originally  had,  if  the  sale  and  purchase  are  afterwards  set  aside: 
Dutcher  v.  Hobby,  86  Ga.  198;  22  Am.  St.  Rep.  444;  compare  King  v.  Broum, 
80  Tex.  276.  But  a  mortgagee  cannot  be  compelled  to  assign  his  mortgage, 
unless  the  person  claiming  such  assignment  is  a  surety  who  has  paid  the 
mortgage  debt,  or  one  bound  to  pay  the  debt  by  reason  of  some  similar  rela- 
tion, or  one  who  has  special  equities  by  reason  of  the  mortgagee's  contract  or 
coadttot:  Holland  v.  Savings  Batik,  16  R.  L  734. 


Mahogany  v.  Ward. 

[16  Rhodb  Island,  479.] 
Nboliobncs  07  Responsible  Agent  Intervening  between  Dbtendant's 

KeOLIOENCE     AMD    DAMAGE     SUFFERED     BREAKS    CaUSAL     CoNNEOTION, 

WHEN.  —  When  the  independent  act  of  a  responsible  person  intervenes 
between  the  defendant's  negligence  and  the  injury  sustained,  such 
act  breaks  the  causal  connection  between  the  negligence  and  the  dam- 
age,  and  he  who  is  guilty  of  the  original  negligence  is  not  chargeable, 
but  redress  must  be  sought  from  him  who  directly  caused  the  injury, 
unless  the  intervening  act  is  such  as  might  reasonably  have  been  antici- 
pated as  the  natural  or  probable  result  of  the  original  negligence,  in 
which  latter  case  the  original  negligence  will  be  regarded  as  the  proxi- 
mate cause  of  the  injury,  and  will  render  the  person  guilty  of  it  charge- 
able. Where,  therefore,  a  person  driving  on  a  country  highway  meets 
another,  also  driving,  who  fails  to  turn  out,  as  required  by  statute,  and 
the  former  is  compelled  to  drive  upon  the  side  of  the  road  and  is  injured 
▲h.  St.  Rep.,  Vol.  XXVII.— 48 
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by  colliding  with  a  post  ia  the  highway  standing  outside  of  but  near  to 
the  traveled  part,  the  town  will  not  be  liable  for  the  injury,  but  the 
person  whose  independent  act  was  the  proximate  cause  of  the  injury  will 
be  liable  therefor. 

Action  on  the  case. 

Francis  B.  Peckham  and  Patrick  J.  Qalvin^  for  the  plaintiffs. 

William.  P.  Sheffield  and  William  P.  Sheffield^  Jr.y  for  the  de- 
fendant. 

Matteson,  J.  This  is  an  action  of  the  case  against  the  de- 
fendant, in  his  capacity  as  town  treasurer  of  Middletovvn,  to 
recover  damages  for  injuries  suffered  by  the  plaintiflf,  Mrs. 
Mahogany,  by  reason  of  the  neglect  of  the  town  to  keep  one 
of  its  highways  safe  and  convenient  for  travelers,  as  required 
by  the  statute.  The  neglect  complained  of  was,  that  the  town 
permitted  a  post  to  remain  on  the  side  of  the  highway,  so 
near  to  the  traveled  part  as  to  be  dangerous  to  persons  driv- 
ing along  such  highway.  At  the  trial  the  defendant  contended 
that  as  the  accident  occurred  on  the  side  of  the  road,  outside 
of  the  traveled  carriage-way,  and  as  the  plaintiff,  Mrs.  Ma- 
hogany, left  the  carriage-way  without  necessity  for  so  doingj 
occasioned  by  the  condition  of  the  highway,  she  assumed  the 
risk  of  or  incident  to  traveling  outside  of  the  carriage-way. 
The  plaintiffs  in  reply  alleged,  and  offered  testimony  to 
prove,  that  one  Abner  B.  Lawton  was  at  the  time  driving  on 
the  highway  opposite,  or  nearly  opposite,  to  the  post  com- 
plained of,  and  that  he  neglected  to  turn  to  the  right  of  the 
center  of  the  traveled  part  of  the  road,  and  thereby  compelled 
Mrs.  Mahogany  to  drive  upon  the  side  of  the  road,  where,  not- 
withstanding she  was  in  the  exercise  of  due  care,  her  carriage 
came  in  contact  with  the  post,  and  she  sustained  the  injuries 
to  recover  damages  for  which  this  suit  is  brought.  The  de- 
fendant urged,  in  reply  to  this  allegation  of  the  plaintiffs,  that 
if  the  injuries  resulted  from  the  wrongful  act  of  Lawton  in 
not  driving  to  the  right  of  the  center  of  the  traveled  way,  or 
would  not  have  occurred  but  for  his  act,  the  town  was  not 
liable,  and  requested  the  court  to  so  instruct  the  jury.  The 
court,  however,*  charged  the  jury  that,  notwithstanding  the 
accident  might  not  have  occurred  but  for  the  wrongful  act  of 
Lawton  in  not  turning  to  the  right  of  the  traveled  path,  yet 
if  the  accident  would  not  have  occurred  but  for  existence  of 
the  post  on  the  bank  or  side  of  the  road,  the  town,  if  other- 
wise liable,  would  not  be  relieved  simply  because  the  wrong- 
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ful  conduct  of  Lawton  concurred  in  causing  the  accident  or 
injury.  The  defendant  excepted  to  this  charge,  and  also  to 
the  refusal  to  charge  according  to  his  request,  and  the  jury 
having  returned  a  verdict  for  the  plaintiflFs,  now  petitions  for 
a  new  trial,  alleging,  among  other  grounds,  that  the  court  erred 
in  its  instruction  and  refusal  to  instruct  as  stated  above. 

The  instruction  of  the  court  to  the  jury  applied  to  the  case 
at  bar  the  rule  adopted  in  Hampaon  v.  Taylor,  15  R.  I.  83,  85, 
a  rule  supported  by  numerous  cases.  In  all  these  cases,  how- 
ever, the  cause  concurring  with  the  defect  in  the  highway  to 
produce  the  injury  was  a  natural  cause,  or  pure  accident,  for 
which  no  person  was  responsible,  and  not,  as  in  the  case  at 
bar,  the  independent  act  of  a  responsible  person.  Such  an 
act,  it  is  said,  arrests  causation,  being  regarded  as  the  proxi- 
mate cause  of  the  injury,  the  original  negligence  being  con- 
sidered merely  as  its  remote  cause.  As  in  law  it  is  the  proxi- 
mate and  not  the  remote  cause  which  is  regarded,  he  who  is 
guilty  of  the  original  negligence  is  not  chargeable,  but  redress 
must  be  sought  from  him  who  directly  caused  the  injury. 
Perhaps  this  principle  is  nowhere  more  clearly  stated  than  by 
Wharton  in  his  treatise  on  the  law  of  negligence.  In  section 
134  he  propounds  this  question:  "Supposing  that  if  it  had 
not  been  for  the  intervention  of  a  responsible  third  party  the 
defendant's  negligence  would  have  produced  no  damage  to 
the  plaintiff,  is  the  defendant  liable  to  the  plaintiff?"  and 
proceeds:  "This  question  must  be  answered  in  the  negative, 
for  the  general  reason  that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interposition  of  indepen- 
dent responsible  human  action.  I  am  negligent  in  a  particular 
Bubject-matter.  Another  person  moving  independently  comes 
in,  and,  either  negligently  or  maliciously,  so  acts  as  to  make 
my  negligence  injurious  to  a  third  person.  If  so,  the  person 
intervening  acts  as  a  non-conductor,  and  insulates  my  negli- 
gence so  that  I  cannot  be  sued  for  the  mischief  which  the  per- 
son so  intervening  directly  produces.  He  is  the  one  who  is 
liable  to  the  person  injured.  I  may  be  liable  to  him  for  ray 
negligence  in  getting  him  into  difficulty,  but  I  am  not  liable 
to  others  for  the  negligence  which  he  alone  was  the  cause  of 
making  operative."  And  again,  in  section  999,  he  remarks: 
"  It  has  been  already  seen  that  the  negligence  of  a  third  party 
intervening  between  the  defendant's  negligence  and  damage 

breaks  the  causal  connection  between  the  two There 

ia  no  road  that  has  not  imperfections,  and  if  a  traveler  is 
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forced  against  one  of  these  through  the  negligence  of  a  third 
party,  it  is  frona  the  latter,  and  not  from  the  town,  that  redresa 
must  be  sought."  And  see  also  2  Thompson  on  Negligence, 
p.  1089,  sec.  6;  Houfe  v.  Town  of  Fulton,  29  Wis.  296,  307;  » 
Am.  Rep.  568;  Cuff  v.  Newark  &  N.  Y.  R.  R.  Co.,  35  N.  J.  L. 
17,  32;  10  Am.  Rep.  205.  In  Rowell  v.  City  of  Lowell,  7 
Gray,  100,  66  Am.  Dec.  464,  in  which  the  plaintiff,  while 
passing  out  of  the  post-office  building,. slipped  from  the  step?^ 
which  were  outside  the  limits  of  the  street,  and  for  the  con- 
dition of  which  the  defendant  was  not  responsible,  to  the 
sidewalk,  and  then  continued  slipping  until  she  fell  and  wa& 
injured,  both  the  steps  and  sidewalk  being  so  covered  with  ice 
as  to  be  slippery  and  unsafe,  and  having  remained  so  more 
than  twenty-four  hours,  the  cburt  held  the  defendant  not  liable;. 
and  in  distinguishing  the  case  from  Palmer  v.  Inhabitants  of 
Andover,  2  Gush.  600,  one  of  the  cases  supporting  the  rule 
applied  in  Hampson  v.  Taylor,  15  R.  I.  83,  85,  said:  "We 
think  the  only  exception  to  the  rule,  that  the  plaintiff  cannot 
recover  unless  the  defect  in  the  highway  was  the  sole  cause  of 
the  injury,  must  be  one  where -the  contributing  cause  was  a 
pure  accident,  and  one  which  common  prudence  and  sagacity 
could  not  have  foreseen  and  provided  against."  In  Kidder  v» 
Inhabitants  of  Dunstable,  7  Gray,  104,  an  action  to  recover 
damages  for  an  injury  from  a  defect  in  a  highway,  the  court 
says:  "The  alleged  defect  in  the  highway  here  was  a  neglect 
to  remove  the  snow  therefrom,  and  the  injury  is  alleged  to 
have  been  received  by  the  upsetting  of  the  sleigh  in  which  the 
plaintiff  was  traveling  upon  the  road.  It  appears  by  the  facts 
stated  that  the  plaintiff,  while  thus  traveling  on  the  road,  met 
Ward  Coburn  driving  a  one-horse  sled  with  stakes  on  the  sides, 
and  as  Coburn  testifies,  he  believes  that  as  he  drove  forward, 
the  stakes  in  his  sled  struck  the  top  of  the  back  part  of  the 
sleigh  and  overturned  it,  he  having  turned  to  the  right  as  far 
as  he  could  safely  on  account  of  the  snow  in  the  road.  The 
defendant,  however,  contended  that  the  injury  was  caused 
wholly  or  in  part  by  the  carelessness  or  negligence  of  Coburn^ 
and  asked  the  court  to  instruct  the  jury  that  if  such  was  the 
case  the  plaintiff  could  not  recover,  and  this  prayer  for  in- 
struction was  refused.  The  case  stated  by  the  defendant  was 
one  of  injury  resulting  from  the  corpbined  effect  of  two  dis- 
tinct causes,  and  one  of  those  proceeding  from  a  third  person 
who  would  be  responsible  for  any  injury  he  might  unlawfully 
occaBion.    The  court  are  of  the  opinion  that  if  this  injury  wa» 
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caused  wholly  by  Coburn,  or  was  the  combined  result  of  a  de- 
fect in  the  highway  and  carelessness  or  negligence  on  the  part 
of  Coburn  in  driving  his  vehicle,  whereby  the  stakes  in  his 
eled  struck  the  sleigh  of  the  plaintiflf  and  overturned  it,  the 
defendants  are  not  chargeable  therefor."  So,  too,  in  Shepherd 
V.  Inhabitants  of  Chelsea^  4  Allen,  113,  the  plaintiffs  sued 
for  an  injury  to  the  plaintiff  wife  by  reason  of  a  defective 
highway.  It  was  proved  or  admitted,  for  the  purposes  of  the 
trial,  that  boys  had  been  in  the  habit  of  sliding  with  sleds, 
without  interruption  by  the  city  authorities,  upon  a  sidewalk 
which  the  defendants  were  bound  to  keep  in  repair,  and  had 
made  the  snow  and  ice  upon  it  so  slippery  as  to  be  dangerous; 
that  while  the  plaintiff  wife  was  walking  upon  the  sidewalk 
in  a  dark  evening,  a  boy  in  sliding  ran  upon  her  with  his  sled 
and  threw  her  down,  whereby  she  received  the  injury  com- 
plained of;  that  she  did  not  see  the  boy  or  sled  until  she  was 
struck,  and  by  reason  of  the  slippery  condition  of  the  side- 
walk could  not  have  avoided  them  if  she  had  seen  them 
coming.  The  court  held,  affirming  the  prior  cases  of  Rowell 
V.  City  of  Lowell,  7  Gray,  100,  66  Am.  Dec.  464,  and  Kidder  v. 
Inhabitants  of  Dunstable,  7  Gray,  104,  that  as  it  did  not  appear 
that  the  plaintiflf  Mrs.  Shepherd  was  injured  by  the  alleged 
defect  in  the  way,  but  it  was  clear  that  the  accident  happened 
in  part  from  the  unlawful  or  careless  act  of  a  third  person,  the 
action  could  not  be  sustained. 

The  rule  above  stated  is  subject  to  the  qualification,  that  if 
the  intervening  act  is  such  as  might  reasonably  have  been 
anticipated  as  the  natural  or  probable  result  of  the  original 
negligence,  the  original  negligence  will,  notwithstanding  such 
intervening  act,  be  regarded  as  the  proximate  cause  of  the 
injury,  and  will  render  the  person  guilty  of  it  chargeable: 
Wharton  on  Negligence,  sec.  145;  2  Thompson  on  Negli- 
gence, p.  1089,  sec.  6;  Lane  v.  Atlantic  Works,  111  Mass.  136, 
139,141;  Origgsy.Fleckenstein,Umnn.  81;  100  Am.  Dec.  199; 
Clark  V.  Chambers,  L.  R.  3  Q.  B.  Div.  327;  Burrows  v.  March 
Gas  and  Coke  Co.,  L.  R.  7  Ex.  96,  97;  Dixon  v.  Bell,  5  Moore  & 
S.  198,  199;  Illidge  v.  Goodwin,  5  Car.  &  P.  190,  192;  Lynch  v. 
Nurden,  5  Jur.  797.  But  we  do  not  think  that  it  can  be  reason- 
ably held  that  the  town  ought  to  have  anticipated,  us  a  proba- 
ble result  of  permitting  the  post  to  remain  by  the  side  of  the 
road,  that  some  one  would  be  forced  against  it  by  the  wrongful 
and  unlawful  conduct  of  another  in  keeping  the  middle  of  the 
traveled  path,  instead  of  turning  to  the  right  of  the  center  of 
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it,  as  required  by  the  statute.  In  Parker  v.  City  of  Cohoes^  10 
Hun,  513,  affirmed  74  N.  Y.  610,  the  water  commissioners  of 
the  city  of  Cohoes,  acting  under  authority  of  law,  made  an  ex- 
cavation in  one  of  the  streets  for  the  purpose  of  laying  water 
pipes  for  public  and  general  use,  and  in  so  doing,  caused  earth 
to  be  thrown  out  along  the  trench;  and  also  brought  into  the 
street  a  heap  of  sand  for  use  in  the  work.  At  the  end  of  the 
day,  barriers,  consisting  of  planks  extending  from  sidewalk  to 
sidewalk,  supported  by  barrels  placed  in  the  street,  were 
erected  to  prevent  vehicles  from  entering  the  street.  Subse- 
quently some  person,  without  the  authority  or  knowledge  of 
the  commissioners,  removed  one  of  the  barriers,  and  the  plain- 
tiff in  the  darkness  drove  through  the  opening  thus  made,  ran 
upon  the  obstruction,  and  was  thrown  from  his  carriage  and 
injured.  It  was  held  that  the  defendant  was  not  bound  to 
anticipate  mischievous  or  wrongful  acts  on  the  part  of  others, 
and  hence  was  not  bound  to  guard  against  them.  See  also 
Doherty  v.  Inhabitants  of  Waltham,  4  Gray,  596;  McGinity  v. 
Mayor  of  New  York  etc.,  5  Duer,  674.  We  think,  therefore^ 
that  the  court  erred  in  refusing  to  instruct  the  jury  according 
to  the  defendant's  request  and  in  the  instruction  given,  and 
that  the  defendant  is  entitled  to  a  nev  trial. 
Petition  granted.  ^ 

Torts,  Liability  fob.  — The  Obnkral  Principle  Govbrnino  Liabilitt 
FOR  Torts  is,  that  *•  wrongful  acta  of  independeat  third  persona,  not  actually 
intended  by  the  defendant,  are  not  regarded  by  the  law  aa  natural  conse- 
quences of  his  wrong,  and  he  is  not  bound  to  anticipate  the  general  probabil- 
ity of  such  acts,  any  more  than  a  particular  act  by  this  or  that  individual ": 
See  Burt  v.  Advertiser  Netoifpaper  Co.,  154  Mass.  238,  and  the  cases  there 
cited  by  Holmes,  J.,  at  the  end  of  his  opinion. 

To  Hold  a  Party  Liable  for  Neoligbmce,  there  must  be  a  causal  connec* 
tion  between  the  injury  and  the  negligence,  and  such  causal  connection  must 
be  uninterrupted  by  the  interposition  of  any  independent  human  agency: 
Curtin  v.  Somerset,  140  Pa.  St.  70;  23  Am.  St.  Rep.  220.  The  subject  is  dis- 
cussed at  length  in  the  note  to  Heruy  v.  Dennis^  93  Lid.  452;  47  Am.  Rep. 
87& 
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Doyle,  Petitioner. 

[16  Bhodb  Isla^nd,  687.] 
Constitutional  Law  —  Due  Proobss  of  Law  —  Foubtsknth  Ambndmkn* 
—  Habeas  Corpus.  —  A  state  statute  whioh  authorizes  the  placing  of 
insane  persons  in  certain  hospitals  or  asylums  within  the  state  by  their 
parents,  guardians,  relatives,  or  friends,  or,  if  paupers,  by  the  overseers 
of  the  poor,  upon  certificates  of  their  insanity,  made  by  two  practicing 
physicians  of  good  standing,  and  which  provides  that  when  placed  in 
such  hospitals  or  asylums  they  may  be  lawfully  received  and  detained 
therein  until  discharged  in  one  of  the  modes  provided  in  the  statute, 
where  such  statute  provides  no  mode  whereof  the  person  confined  can 
avail  himself,  as  of  right,  in  his  own  behalf,  is  void,  being  in  conflict 
with  the  provision  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States  that  no  state  shall  deprive  any  persoa  of  life,  liberty,  or 
property  without  due  process  of  law.  "Due  process  of  law"  means  at 
least  some  legal  procedure  in  which  the  person  proceeded  against,  if  he 
is  to  be  concluded  thereby,  shall  have  an  opportunity  to  defend  himself, 
and  such  statute  does  not  provide  for  such  a  procedure.  And  a  person 
held  under  the  provisions  of  such  statute  is  entitled  to  a  discharge  upon 
habeas  corpus. 

Habeas  corpus. 

Charles  A.  Wilson  and  Thomas  A.  JencJces,  for  the  petitioner. 

Ziba  0.  Slocum^  Edwin  D.  McOuinnesSf  and  John  Doran,  con" 
tra. 

Per  Curiam.  This  is  a  petition  preferred  by  the  petitioner, 
as  guardian  of  the  person  and  estate  of  Michael  Gannon,  and 
in  behalf  of  said  Gannon,  for  his  delivery  from  confinement 
in  the  Butler  Hospital  for  the  Insane.  Said  Gannon  was 
committed  to  said  hospital  upon  the  application  of  his  wife 
before  the  appointment  of  the  petitioner  as  his  guardian,  and 
is  detained  there  under  the  Public  Statutes  of  Rhode  Island, 
chapter  74,  sections  11  and  12.  Section  11  authorizes  the 
confinement  of  insane  persons  in  institutions  for  the  insane 
within  the  state  by  their  parents  or  guardians,  and  if  they 
have  none,  by  their  relatives  and  friends,  subject  to  the  pro- 
viso that  the  superintendent  shall  not  receive  any  person 
"  without  a  certificate  from  two  practicing  physicians  of  good 
standing,  known  to  him  as  such,  that  such  person  is  insane." 
Section  12  provides  that  the  person  so  committed  may  be 
lawfully  received  and  detained  until  discharged  in  one  of  the 
modes  provided  by  said  chapter,  none  of  which,  however,  can 
be  resorted  to  by  the  person  confined  directly,  as  of  right,  in 
his  own  behalf. 

The  petitioner  contends  that  these  sections  are  void,  because 
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they  are  in  conflict  with  the  constitution  of  the  state,  article 
1,  section  10,  and  with  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  We  will  consider  the  question 
under  said  amendment,  the  provision  of  the  state  constitution 
being  narrower  in  its  scope,  unless  extended  by  construction. 
The  special  clause  of  the  Fourteenth  Amendment  referred  to 
is  this:  "  Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law."  The  contention  is, 
that  sections  11  and  12  of  chapter  74  deprive  the  persons 
committed  under  them  of  their  liberty  without  due  process  of 
law.  Without  attempting  to  define  the  exact  meaning  of  the 
phrase  "  due  process  of  law,"  it  suffices  for  the  present  inquiry 
to  say  that  it  means  at  least  some  legal  procedure  in  which 
the  person  proceeded  against,  if  he  is  to  be  concluded  thereby, 
shall  have  an  opportunity  to  defend  himself.  The  sections  of 
chapter  74  referred  to  do  not  provide  such  a  procedure.  The 
only  safeguard  against  an  improper  commitment  which  they 
afford  is  the  certificate  of  two  practicing  physicians  of  good 
standing,  a  certificate  which  may  be  given  entirely  ex  "parte. 
We  are  not  prepared  to  say  that  even  so  the  sections  would 
be  void,  if  they  were  intended  simply  for  the  temporary  deten- 
tion preliminary  to  or  pending  a  proper  judicial  inquiry.  The 
right  of  personal  liberty  is  to  be  reasonably  understood,  and 
there  are  many  restraints  which  are  allowed  as  consistent  with 
it.  Thus  the  passengers  and  crew  of  a  ship  are  liable  to  re- 
straints other  than  those  which  are  merely  incident  to  their 
position  on  shipboard.  They  must  submit  to  such  restraints 
as  are  necessary  for  due  discipline  and  the  general  safety.  So 
a  man  who  attends  a  religious  meeting  is  bound  to  observe 
the  decorum  appropriate  thereto,  or  he  may  be  arrested  and 
removed.  The  man  who  is  committing  or  has  committed 
crime  may  be  taken  into  custody  and  held  for  trial.  Children 
may  be  confined  for  instruction  or  punishment.  Sick  people 
in  the  delirium  of  fever  may  be  held  on  their  beds  by  force, 
and  lunatics  who  are  dangerous  to  themselves  or  others  may 
be  shut  up  in  the  dangerous  periods  of  their  lunacy.  The  re- 
straints in  these  instances  are  simply  such  as  are  appropriate 
to  the  occasions  for  them,  or  necessary  to  public  justice  or  se- 
curity. In  these  and  other  such  instances,  too,  the  writ  of 
habeas  corpus,  or  a  civil  action  for  damages,  is  an  effectual 
remedy  for  any  abuse  or  excess  in  the  restraints  imposed: 
See  Cooley's  Constitutional  Limitations,  339,  340,  for  other 
instances  of  permissible  restraint. 
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The  counsel  for  the  respondents  direct  our  attention  to  the 
cases  of  In  re  Oakes,  Supreme  Judicial  Court,  Mass.,  January, 
1845,  8  Law  Rep.  122,  and  Denny  v.  Tyler,  3  Allen,  225.  In 
the  former  case,  an  aged  man  was  committed  to  an  insane 
asylum  by  his  son.  On  habeas  corpus  for  his  release,  the  court 
held  that  a  person  who  is  insane  or  delirious  may  be  confined, 
or  restrained  of  his  liberty,  by  his  family  or  others,  to  such 
extent  or  for  such  time  as  may  be  necessary  to  prevent  injury 
or  danger  to  himself  or  others,  and  that  the  restraint  may  be 
in  his  own  house  or  in  a  suitable  asylum.  In  the  second  case, 
a  married  woman  was  committed  to  an  insane  asylum  by  her 
husband  for  care  and  treatment,  and  the  court  held  that  she 
was  not  entitled  to  be  discharged  on  habeas  corpus,  so  long  as 
the  asylum  was  well  managed  and  she  was  subjected  to  no 
unusual  restraint  or  improper  treatment,  and  her  remaining 
would  tend  to  her  recovery.  The  commitment  in  both  cases 
was  to  a  private  hospital.  In  the  first,  the  court  found  that 
the  person  confined  was  insane,  after  full  inquiry  into  the  facts 
on  testimony.  In  the  second,  the  fact  of  insanity  does  not 
seem  to  have  been  disputed.  It  does  not  appear  in  either  case 
that  the  person  confined  was  detained  under  any  statute  whose 
constitutionality  was  questioned,  or  which  precluded  inquiry 
into  the  fact  of  insanity  on  habeas  corpus. 

The  peculiarity  of  our  statute  is  this,  that  if  said  sections 
11  and  12  be  constitutional,  any  person  committed  under 
section  11  "  may  be  lawfully  received  and  detained"  under 
section  12  until  he  is  discharged  in  one  of  the  modes  provided 
by  said  chapter  74.  He  cannot  be  discharged  on  writ  of 
habeas  corpus  if  the  sections  be  constitutional,  since  the  proper 
function  of  the  writ  of  habeas  corpus  is  simply  to  discharge 
persons  who  are  unlawfully  restrained.  The  modes  of  dis- 
charge provided  by  chapter  74  are  not  modes  which  can  be 
initiated  or  pursued  by  the  person  confined,  but  depend  on  the 
will  and  action  of  others.  The  persons  confined  may  be  re- 
moved from  the  institution  where  they  are  confined,  by  the 
persons  who  have  placed  them  there,  or  by  the  persons  who 
have  voluntarily  become  liable  for  the  expenses  of  keeping 
them  there:  Sec.  13;  or  the  superintendent  may  discharge 
them  on  the  application  of  any  relative  or  friend,  with  the 
written  approval  of  the  visiting  committee  of  the  trustees: 
Sec.  14.  The  only  other  mode  is  by  a  commission,  ap- 
pointed by  a  justice  of  the  supreme  court,  to  inquire  into  the 
question  of  sanity  and  report  thereon,  and  by  the  action  of 
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the  justice  on  such  report:  Sees.  15-18,  29.  Such  commis- 
sion, however,  is  to  be  appointed,  not  at  the  instance  of  the 
person  confined,  but  only  on  application  by  some  other  person, 
who,  unless  applying  under  section  29,  is  required,  before  the* 
appointment,  to  pay  or  secure  the  payment  of  the  expenses 
which  are  sometimes  onerous.  And  moreover,  it  is  provided 
in  express  terms  that  no  notice  of  the  pendency  of  the  inquiry 
before  the  commission  shall  be  served  on  the  person  confined, 
and  that  such  person  shall  not  have  the  right  to  confer  with 
counsel,  to  produce  evidence,  or  be  present  at  the  inquisition. 
The  report  of  such  commission  may  be  more  worthy  of  credit 
than  the  mere  certificate  of  two  physicians;  but  inasmuch  as 
the  person  confined  cannot  himself  initiate  the  proceeding,  or 
take  part  in  it  in  any  way  when  initiated  by  another,  we  do 
not  see  how  it  relieves  sections  11  and  12  of  the  objection  that 
their  eflFect  is  to  deprive  the  persons  confined  under  them  of 
their  liberty  without  due  process  of  law.  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since  whether  they  are  in- 
sane is  the  very  question  which  ought  to  be  determined  before 
they  are  so  completely  confined  as  not  any  longer  to  have 
power  to  institute  proceedings  for  their  own  relief,  or  to  be 
heard  and  adduce  evidence  in  their  own  behalf. 

The  petitioner  cites  Portland  v.  Bangor,  65  Me.  120,  20  Am. 
Rep.  681,  and  Underwood  v.  People,  32  Mich.  1,  20  Am.  Rep. 
633.  The  first  named  was  the  case  of  an  alleged  able-bodied 
vagrant  committed  to  the  work-house,  pursuant  to  a  statute 
of  Maine,  by  warrant  of  two  overseers  of  the  poor,  on  an  ex 
parte  hearing.  The  court  held  the  commitment  void  under 
the  Fourteenth  Amendment,  because  made  without  a  judi- 
cial investigation  first  had  to  ascertain  whether  the  charge 
against  the  person  committed  was  true,  and  without  giving 
said  person  an  opportunity  to  be  heard.  The  case  of  Under- 
wood V.  People,  32  Mich.  1,  20  Am.  Rep.  633,  involved  the 
constitutionality  of  a  statute  of  Michigan.  The  statute  pro- 
vided that  when,  in  a  trial  for  murder,  the  defense  of  insanity 
is  set  up,  the  jury,  if  they  acquit  on  that  ground,  shall  so  de- 
clare in  their  verdict,  and  the  court  shall  sentence  the  accused 
to  confinement  in  the  insane  hospital  of  the  state  prison  until 
discharged  by  the  governor,  on  certificate  of  the  circuit  judge 
of  the  circuit  where  the  trial  took  place,  and  of  the  medical 
superintendent  of  the  state  insane  asylum,  that  he  is  no  longer 
insane,  said  certificate  to  be  given  upon  examination  by  them, 
after  having  been  summoned  to  make  it  by  the  prison  inspec- 
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tors.  The  supreme  court  of  Michigan  held  that  the  statute 
was  unconstitutional.  The  reason  more  particularly  dwelt 
upon  by  the  court  was,  that  the  proceeding  contemplated  for 
the  discharge  was  not  only  inquisitorial  and  ez  parte,  but  could 
not  be  set  in  motion  except  at  the  will  of  the  prison  inspectors; 
so  that,  practically,  the  liberty  of  the  person  confined  was  left 
to  depend  on  their  pleasure.  The  case  is  closely  in  point  la 
fact,  we  do  not  see  how  it  differs  essentially,  in  the  respect 
noted,  from  the  case  at  bar.  And  see  also  State  v.  Ryan,  70 
Wis.  676.  Our  conclusion  is,  that  the  provisions  under  which 
the  said  Michael  Gannon  is  held  are  unconstitutional,  and 
that  the  writ  should  issue.      . 

CoNSTiTUTiONAt  Law  —  DuB  PROCESS  OF  Law.  —  No  person  can  be  law- 
fully deprived  of  hia  liberty  except  under  "due  process  of  law":  Donovan 
V.  Vkksburg,  29  Miss.  247;  64  Am.  Dec.  143;  and  any  statute  to  the  contrary 
effect  is  unconstitutional,  such  as  a  statute  providing  that  any  person  charged 
with  being  an  inebriate  shall  be  arrested  and  tried  before  a  judge  of  a  court 
of  record,  and  upon  conviction  shall  be  sentenced  to  imprisonment  in  any 
inebriate  or  insane  asylum  for  a  period  not  exceeding  two  years,  nor  less  than 
three  months,  provided  some  friend  or  relative  of  the  inebriate  shall  execute 
a  bond  of  one  thousand  dollars  to  secure  his  support  during  confinement: 
State  V.  Ryan,  70  Wis.  676.  Compare  the  statutes  which  have  been  declared 
unconstitutional  in  Underwood  v.  People,  32  Mich.  1;  20  Am.  Rep.  633 j 
Pinkerton  ▼.  Verberg,  78  Mich.  573;  18  Am.  St.  Rep.  473.  Consult  also  In. 
re  Clayton,  69  Conn.  510;  21  Am.  St.  Rep.  128,  and  note. 

Insank  Pebsons  —  Inquisition  —  Notice.  —  A  lunatic  should  receive 
notice  of  inquisition  of  lunacy,  or  be  brought  before  the  court  in  person: 
Dutcher  v.  Hill,  29  Mo.  271;  77  Am.  Dec.  572,  and  note;  Matter  qf  BlewUt, 
131  N.  Y.  541;  Lance  v.  McCoy,  34  W.  Va.  416. 

HAwtAa  CoEPTTS  —  UsE  o»  THE  Wbit.  —  Habeas  eorjnu  is  a  remedy  for 
•very  illegal  imprisonment:  Commonwealth  v.  Lecky,  1  Watts,  66;  26  Am.  Deo. 
87;  BxforU  Bedard,  106  Mo.  617. 
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[16  Rhode  Island,  66&] 
Measure  or  Damaqbs  vob  Failure  ov  Vendee  of  Land  to  Complstk 
his  Purchase.  — Where  the  purchaser  at  an  administrator's  sale  of  real 
estate  refuses  to  complete  his  purchase,  and  the  vendor  thereupon  sells- 
the  property  for  a  smaller  sum,  and  brings  an  action  against  the  first 
vendee  to  recover  for  the  breach  of  his  contract,  the  measure  of  damages 
will  be  the  loss  of  the  plaintiff  from  the  default  of  the  defendant,  which 
may  or  may  not  be  the  difference  between  the  two  bids  and  the  expens» 
of  the  second  sale.  In  order  to  make  the  vendee  liable  in  assumpsit  for 
such  differenoe  and  expense  in  case  of  his  default,  it  should  be  made  » 
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condition  of  the  sale  that  in  such  case  the  property  should  be  resold,  and 
the  rendee  held  to  pay  such  difference  and  expense. 
Admin  istratob's  Sals  not  Judicial  Salb.  — An  administrator's  sale  is 
not  a  judicial  sale  under  the  Rhode  Island  statutes. 

Assumpsit.    The  opinion  states  the  case. 

Edwin  D.  McQuinness  and  John  Doran^  for  the  plaintiff. 

Edward  D.  Bassettj  for  the  defendant. 

DuRFEE,  C.  J.  The  declaration  sets  forth  that  at  an  ad- 
ministrator's sale  at  auction,  held  February  28,  A.  D.  1885,  by 
William  W.  Nichols,  administrator  de  bonis  non  on  the  estate 
of  John  Charlton,  deceased,  all  the  right,  title,  and  interest  of 
the  decedent  in  certain  land  described  was  struck  off  to  the 
defendant  for  $3,100  bid  by  him,  said  sum  being  the  highest 
bid  therefor;  that  the  defendant  paid  $150  down  as  earnest- 
money;  that  afterward,  at  a  time  appointed,  the  administrator 
was  ready  with  his  deed  to  convey  the  land  in  pursuance  of 
the  sale,  but  the  defendant  refused  to  accept  it  and  pay  over 
the  residue  of  said  $3,100;  that  subsequently,  on  May  26,  A.  D. 
1885,  the  property  was  again  put  up  at  auction  by  said  admin- 
istrator and  struck  off  to  William  H.  Washburn  for  $2,150, 
the  highest  bidder  therefor,  and  conveyed  to  him  for  that 
sum.  The  declaration  then  proceeds  as  follows,  to  wit:  "And 
the  plaintiff  avers  that  on  the  twenty-first  day  of  November, 
1887,  he  was  appointed  administrator  de  bonis  non  of  the  es- 
tate of  John  Charlton,  deceased,  in  the  place  and  stead  of 
said  Nichols,  removed,  whereby  the  defendant  became  liable 
and  promised  to  pay  to  the  plaintiff  the  difference  between 
said  sum  of  $3,100  and  the  costs  of  said  second  auction  sale, 
viz.,  $40.17,  and  the  sura  of  $2,150,  amounting  to  the  sum  of 
$990.17."  The  declaration  also  contains  the  common  money 
counts.  The  defendant  has  demurred  to  the  declaration  gen- 
erally, but  both  parties  have  treated  the  demurrer  as  if  it  were 
simply  a  demurrer  to  the  special  count.     We  will  so  treat  it. 

The  question  as  it  has  been  argued  to  us  is,  whether  the 
•count  is  good  as  a  count  upon  a  promise  to  be  implied  from 
the  facts  alleged.  We  think  not.  The  contract  which  the 
defendant  entered  into  when  he  made  his  bid  was  a  contract 
to  pay  the  price  bid  by  him  for  the  premises  upon  receiving  a 
■deed  thereof,  and  if,  on  tender  of  the  deed,  he  refused  to  com- 
plete the  payment,  he  committed  a  breach  of  said  contract, 
And  laid  himself  liable  to  an  action  upon  it  for  damages.  In 
«Qch  action  the  measure  of  damage  is  the  loss  to  the  vendor 
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from  the  default  of  the  vendee,  and  it  may  be  that  the  jury, 
upon  proof  of  the  second  sale,  would  find  the  damages  to  be 
the  difference  between  the  two  bids  and  the  expense  of  the 
second  sale,  but  the  question  would  be  purely  one  of  damages, 
and  they  would  not  be  shut  up  to  that  amount:  McCombs  v. 
McKennan,  2  Watts  &  S.  216;  37  Am.  Dec.  505.  In  order  to 
make  the  vendee  liable  in  assumpsit  for  such  difference  and 
expense  in  case  of  his  default,  it  should  be  made  a  condition 
of  the  sale  that  in  such  case  the  property  should  be  resold, 
and  the  vendee  held  to  pay  such  difference  and  expense. 

AdaTtia  v.  McMillarif  7  Port.  73,  was  a  case  of  real  estate  sold 
at  auction,  and  afterwards  resold  on  default  by  the  vendee. 
The  declaration  contained  a  count  like  the  special  count  here. 
The  court  held  that  where  a  declaration  does  not  aver,  as  part 
of  the  contract  of  sale,  a  condition  that  the  land  shall  be  re- 
sold in  case  of  such  default,  but  only  alleges  the  difference  in 
price  of  the  two  sales,  and  as  a  consequence  of  the  vendee's 
breach  of  his  contract,  a  liability  on  his  part  to  pay  that  dif- 
ference, being  framed  on  the  supposition  that  the  difference  is 
recoverable  as  on  a  contract,  and  not  as  unliquidated  damages, 
the  declaration  will  be  bad  on  demurrer:  Robinson  v.  Garth^  6 
Ala.  204;  41  Am.  Dec.  47. 

The  plaintiff  contends  that  the  mode  of  declaring  here  used 
is  proper,  because  the  sale  was  judicial,  and  in  such  sales  the 
defaulting  vendee  is  liable  for  the  deficiency  on  resale,  whether 
the  terms  of  sale  so  provide  or  not.  An  administrator's  sale, 
however,  under  our  statutes,  is  not  a  judicial  sale,  as  was  de- 
cided by  Judge  Story  in  Smith  v.  Arnold,  5  Mason,  414,  420. 
It  has  been  held  in  Alabama  that  purchasers  at  official  sales 
who  make  default  are  liable  by  implied  contract  for  the  deficit 
on  resale:  Lamkin  v.  Crawford, 8  Ala.  153;  Huttonv.  Williams^ 
35  Ala.  503,  513;  76  Am.  Dec.  297.  We  do  not  find  the  doc- 
trine recognized  elsewhere:  2  Freeman  on  Executions,  2d  ed., 
sec.  313;  nor  in  our  opinion  can  an  administrator's  sale  be  re- 
garded as  an  official  sale.  In  some  states  the  defaulting  pur- 
chaser is  liable  for  "  the  deficiency  arising  on  resale  "  by  stat- 
ute: Alexander  v.  Herring,  64  Ga.  200.  We  have  no  such 
statute.  The  subject  of  the  sale,  under  which  the  question 
here  arises,  was  real  estate,  the  title  to  which  could  not  pass 
to  the  purchaser  without  deed.  Whether,  if  the  subject  had 
been  goods  and  chattels,  the  same  mode  of  declaring  would 
have  been  bad  is  a  question  on  which  we  express  no  opinion. 
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Demurrer  regarded  as  demurrer  to  the  special  count  su3> 
tained.  ^ 

Thb  Decision  oi  thr  Prinoipal  Cask,  so  far  as  it  implies  that  a  purchaser 
■of  property  is  not  liable  for  a  deficiency  resulting  from  a  resale,  when  ha 
has  refused  to  take  the  propertv,  unless  such  liability  ia  expressly  made  a 
•condition  of  the  original  sale,  is  not,  in  our  judgment,  sustained  by  the  an- 
thorities,  and  the  like  remark  is,  we  think,  true  of  the  suggestion  of  the  court* 
that  an  administrator's  sale  is  neither  official  nor  judicial.  The  authorities 
upon  the  subject,  or  at  least  a  decisive  majority  of  them,  affirm  that  the 
right  to  recover  for  a  deficiency  resulting  from  a  resale  is  an  incident  attend* 
ing  every  kind  of  a  sale,  whether  chancery,  probate,  judicial,  execution,  or 
private.  This  is  clear  from  an  inspection  of  the  authorities,  some  of  which 
are  cited  below.  Thus  the  rule  has  been  applied  to  chancery  sales:  Orap  v. 
Gray,  1  Bear.  199;  Barding  v.  Hai'ding,  4  Mylne  &  0.  514;  Schaefer  v.  O'Bnen, 
33  111.  273;  Hill  v.  Hill,  58  111.  239;  Ogilvie  v.  Richardson,  14  Wis.  157;  includ- 
ing  those  in  partition:  MuUikin  v.  Mullin,  1  Bland,  542;  Shinn  v.  Roberts,  20 
N.  J.  Eq.  435;  43  Am.  Deo.  636;  to  execution  sales:  Coffman  v.  Hampton, 
2  Watts  &  S.  377;  Robinson  v.  Oai-th,  6  Ala.  204;  41  Am.  Dec.  47;  to  sales 
by  administrators  and  executors:  Cobb  v.  Wood,  8  Cush.  228;  Adama  v.  Mc- 
Millan, 7  Port  73;  Mount  v.  Srown,  33  Miss.  566;  69  Am.  Dec.  362;  to  sales 
in  admiralty:  In  re  Kate  WilUams,  2  Flip.  50;  and  to  auction  and  other  sales, 
though  not  made  by  authority  of  any  court  whatsoever:  Sands  v.  Taylor, 
5,  Johns.  Ch.  394;  4  Am.  Dec.  374;  Oirard  v.  Taggart,  5  Serg.  &  R.  19;  9 
Am.  Dec  327;  Rosenbaum  v.  Weeden,  18  Gratt.  785;  98  Am.  Dec  737;  Ben- 
jamin on  Sales,  sec  788;  Dustin  v.  Mc Andrew,  44  N.  Y.  72.  From  these  au- 
thorities, as  well  as  from  others  which  might  be  cited,  it  is  manifest  that  the 
mode  of  resale  is  one  which  has  been  adopted  and  sanctioned  as  a  means  of 
ascertaining  the  damages  resulting  to  a  vendor  from  the  failure  of  a  vendee 
to  comply  with  the  terms  of  a  sale,  and  there  is  no  reason  in  principle,  and 
no  foundation  in  authority,  for  saying  that  courts  and  officers  acting  by  their 
authority  have  not  the  same  right  to  resort  to  this  mode  as  private  Individ* 
uals  proceeding  to  ascertain  and  collect  damages  resulting  from  the  failure  of 
the  vendee  to  comply  with  contracts  of  sale. 

Vendor  and  Pobohaskb  —  Contract  to  PtmoHASB  —  Damages  fob 
Breach  or.  —  The  measure  of  damages,  in  a  suit  by  the  vendor  for  a  breach 
of  a  contract  to  purchase  land,  is  the  difference  between  the  contract  price 
and  the  value  of  the  land  at  the  time  of  re-entry  and  abandonment  by  the 
vendee,  less  what  has  been  paid:  Allen  v.  Mohn,  86  Mich.  328;  24  Am.  St. 
Rep.  126,  and  note,  where  the  cases  are  collected. 

Executors  and  Administrators  —  Sales  bt. — Where  the  will  confers 
a  power  of  sale  on  the  executor,  the  probate  court  has  no  jurisdiction  to  grant 
an  order  for  the  sale  of  decedents'  lands:  Wilson  v.  Holt,  83  Ala.  528;  3  Am. 
St.  Rep.  768.  The  jurisdiction  of  orphans' courts,  in  proceedings  for  the  sale 
of  real  estate  of  a  decedent,  is  derived  exclusively  from  legislation,  and  unless 
warranted  by  statute,  such  proceedings  are  eoram  nott  judice:  Wyman  v. 
Campbdl,  6  Port.  219;  81  Am.  Dec.  677,  and  not«. 
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(16  Rhodi  Island,  697.] 
Directors  of  Insolvent  Corporation  Trustees  for  Creditors,  and 
Debarred  from  Preferring  Debts  Due  to  Themselves. — The  di- 
rectors of  an  insolvent  corporation  are  trustees  for  the  creditors  of  such 
corporation,  and  are  therefore  debarred  in  equity,  by  virtue  of  their 
positions,  from  preferring  debts  due  to  themselves  from  the  corporation. 
And  a  mortgage  given  by  a  corporation,  while  insolvent,  to  its  directors, 
to  secure  debts  due  from  it  to  them,  will  not  be  allowed  priority  over  a 
person  having,  at  the  time  of  the  execution  of  such  mortgage,  a  claim 
against  the  corporation  for  damages  for  its  negligence,  upon  which  suit 
had  been  commenced,  and  which  afterwards  ripened  into  a  judgment. 

Bill  in  equity  to  annul  a  mortgage,  and  for  a  receiver. 

Daniel  R.  Ballon  and  Frank  H.  Jackson,  for  the  complain- 
ants. 

Dariu9  Baker  and  Rathhone  Gardner,  for  the  respondents. 

Stiness,  J.  The  complainants,  judgment  creditors  of  the 
Conanicut  Land  Company,  seek  to  set  aside  a  mortgage  given 
to  the  defendants  Lippitt,  Davis,  and  Bradford,  to  secure  them 
for  advances,  and  for  their  indorsements  of  the  notes  of  the 
company.  The  mortgage  was  given  immediately  after  the 
complainants  had  brought  suits  for  damages  against  the  com- 
pany for  negligence,  and  when  the  company  was  insolvent; 
the  agreed  statement  of  facts  showing  that  it  had  not  suffi- 
cient assets  with  which  to  discharge  all  its  outstanding  in- 
debtedness, were  payment  of  the  same  to  be  demanded  when 
due.  Since  then  the  complainants  have  levied  execution  on 
the  property  of  the  company.  The  complainants  claim  that 
as  the  mortgagees  are  three  of  the  four  directors  who  voted  to 
give  the  mortgage,  thereby  securing  themselves,  their  action  is 
80  inconsistent  with  their  fiduciary  relation  that  it  should  be 
set  aside.  No  fraudulent  act  in  regard  to  the  giving  of  the 
mortgage  is  alleged,  other  than  the  fact  itself;  and  the  case 
being  submitted  on  bill,  answer,  and  agreed  facts  as  to  the 
validity  of  the  mortgage,  we  have  the  simple  question  whether 
directors  of  an  insolvent  corporation  are  debarred  in  equity, 
by  virtue  of  their  positions,  from  preferring  debts  due  to  them- 
selves. In  so  far  as  the  mortgage  is  to  be  regarded  as  a  mere 
preference,  it  is  not  contended  that  it  is  invalid.  Except  as 
limited  by  statute,  the  right  of  a  debtor  to  prefer  a  part  of  his 
creditors  has  always  been  upheld  in  this  state:  Doekray  v. 
Dockray,  2  R.  L  547;  Elliott  v.  Benedict,  13  R.  L  463.    The 
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vital  question  is,  whether  a  director  of  an  insolvent  corpora- 
tion is  to  be  regarded  as  a  trustee  for  its  creditor.  If  he  is  so^ 
the  duty  of  a  trustee  to  a  cestui  que  trust  is  plain.  For  a  trus- 
tee to  collect  his  own  debt,  to  the  detriment  of  that  of  his 
cestui^  is  a  clear  breach  of  fidelity.  When  one  accepts  the 
trust  of  caring  for  another's  interest,  he  accepts  the  attendant 
duty.  It  must  be  admitted  that  directors  of  a  corporation  are 
not  technical  trustees.  They  do  not  have  in  themselves  the 
title  to  property  which  they  hold  for  the  benefit  of  others;  and 
certainly,  as  to  creditors,  they  are  under  no  express  trust.  The 
corporation  is  a  legal  being,  distinct  from  its  stockholders  and 
officers.  It  may  deal,  with  them  as  individuals,  and  may  owe 
them  debts.  It  holds  its  own  property,  and  has  the  capacity 
and  responsibility  of  acting  for  itself.  Nevertheless,  the  con- 
duct of  its  affairs  must,  of  necessity,  be  intrusted  to  ofiicers  in 
whom  confidence  is  reposed,  to  whom  large  powers  are  given, 
and  by  whom  its  property  is  managed  for  the  common  benefit. 
As  corporations  have  multiplied,  and  have  become  so  greatly 
concerned  in  business  affairs  in  recent  years,  the  obligations 
arising  from  such  a  relation  have  become  correspondingly 
prominent.  While  the  decisions  in  regard  to  this  relation  are 
not  harmonious,  it  has  been  generally  agreed  that  directors 
are  trustees  for  stockholders.  This  being  established,  wo 
think  it  follows  naturally  that  when  the  corporation  becomes 
insolvent,  and  the  stockholders  have  no  longer  a  substantial 
interest  in  the  property  of  the  corporation,  directors  should  be 
regarded  as  trustees  of  the  creditors  to  whom  the  property  of 
the  corporation  must  go.  If  directors,  with  their  office,  as- 
sume the  duty  of  caring  for  the  interests  of  the  stockholders, 
why  do  they  not  also  assume  the  duty  incidentally  of  caring 
for  the  interests  of  those  who,  instead  of  the  stockholders,  may 
come  to  have  claims  upon  the  corporate  property? 

In  speaking  of  directors  as  trustees  for  stockholders,  Mr. 
Justice  Miller,  in  Sawyer  v.  Hoag,  17  Wall.  610,  calls  this  *'a 
doctrine  of  modern  date";  but  as  long  ago  as  the  time  of 
Lord  Hardwicke  we  find  the  duties  and  obligations  of  a  di- 
rector of  a  corporation  thus  clearly  set  forth:  "I  take  the  em- 
ployment of  a  director  to  be  of  a  mixed  nature;  it  partakes 
of  the  nature  of  a  public  office,  as  it  arises  from  the  charter 
of  the  crown.  But  it  cannot  be  said  to  be  an  employment 
affecting  the  public  government.  Therefore  committeemen  are 
most  properly  agents  to  those  who  employ  them  in  this  trust, 
and  who  empower  them  to  direct  and  superintend  the  affairs 
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of  the  corporation.  By  accepting  a  trust  of  this  sort,  a  person 
is  obliged  to  execute  it  with  fidelity  and  reasonable  diligence; 
and  it  is  no  excuse  to  say  that  they  had  no,  benefit  from  it 
but  that  it  was  merely  honorary;  and  therefore  they  are  within 
the  case  of  common  trustees  ":  Charitable  Corporation  v.  Sut- 
ton^ 2  Atk.  400.  To  the  effect  that  ofl&cers  of  a  corporation 
are  trustees  for  the  stockholders,  see  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  312;  53  Am.  Dec.  624;  Hoyle  v.  Plattahurgh 
&  Montreal  R.  R.  Co.,  54  N.  Y.  314;  13  Am.  Rep.  595;  Koeh^ 
ler  V.  Black  River  Co.,  2  Black,  715;  York  and  North  Mid- 
land  Railway  Co.  v.  Hudson,  16  Beav.  485;  19  Eng.  L.  & 
Eq.  361;  Great  Luxembourg  Railway  v.  Magnay,  25  Beav. 
586;  Hope  v.  Valley  City  Salt  Co.,  25  W.  Va.  789.  Indeed, 
no  cases  that  we  know  of  deny  a  fiduciary  relation  of  direc- 
tors to  stockholders,  however  they  may  differ  in  the  use  of 
terms  to  describe  it.  This  relation  has  led  logically  to  the 
conclusion  that  in  case  of  insolvency,  the  assets  of  the  cor- 
poration being  no  longer  held  for  the  benefit  of  stockholders, 
but  for  the  benefit  of  creditors,  the  directors  owe  to  the  credi- 
tors the  duty  of  a  trustee.  This  duty  is  clearly  stated  by 
Clifford,  J.,  in  Bradley  v.  Converse,  4  Cliflf.  375:  "Assets  of 
an  incorporated  company  are  regarded  in  equity  as  held  in 
trust  for  the  payment  of  the  debts  of  the  corporation,  and 
courts  of  equity  will  enforce  the  execution  of  such  trusts  in 
favor  of  creditors,  even  when  the  matter  in  controversy  may 
not  be  cognizable  in  a  court  of  law.  Such  assets  are  usually 
controlled  and  managed  by  directors  or  trustees,  but  courts  of 
equity  will  not  permit  such  managers,  in  dealing  with  the 
trust  estate,  in  the  exercise  of  the  powers  of  their  trust,  to  ob- 
tain any  undue  advantage  for  themselves,  to  the  injury  or 
prejudice  of  those  for  whom  they  are  acting  in  a  fiduciary  re- 
lation. Exact  equality  of  benefit  may  be  enjoyed,  but  the 
trustees  are  forbidden  to  protect,  indemnify,  or  pay  themselves 
at  the  expense  of  those  who  are  similarly  in  relation  to  the 
same  fund." 

To  the  same  effect  are  Bradley  v.  Farwell,  1  Holmes,  433; 
Jackson  v.  Ludeling,  21  Wall.  616;  Corbett  v.  Woodward,  5 
Saw.  403;  Stout  v.  Yaeger  Milling  Co.,  13  Fed.  Rep.  802;  Hay 
wood  V.  Lincoln  Lumber  Co.,  64  Wis.  639;  Richards  v.  New  Hamp- 
thire  Ins.  Co.,  43  N.  H.  263;  San  Francisco  &  North  Pacific  R.  R, 
Co.  V.  Bee,  48  Cal.  398;  Gaslight  Improvement  Co.  v.  Terrell, 
L.  R.  10  Eq.  168;  Hopkin^s  and  Johnson^ s  Appeal,  90  Pa.  St. 
69.     Of  the  cases  cited  by  the  defendants,  only  three  fully 
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Bustain  their  claim,  that,  as  creditors  of  the  company,  directors 
may,  in  the  absence  of  fraud,  secure  themselves  for  their  own 
debt,  viz.:  Burros  ExWa  v.  McDonald,  3  Gratt.  215;  Planters' 
Bank  of  Farmville  v.  Whittle.  78  Va.  737;  Garrett  v.  Burling- 
ton Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461. 

In  the  case  of  Central  R.  R.  &  B,  Co.  v.  Claghorn,  1  Speer 
Eq.  545,  562,  frequently  cited  upon  this  point,  the  mortgage  in 
question  was  not  given  to,  nor  was  the  suit  brought  against, 
directors;  neither  did  the  court  find  that  the  company  was  in- 
Bolvent  when  the  mortgage  was  given.  The  case  depended 
mainly  on  a  statute.  In  Stratton  v.  Allen,  16  N.  J.  Eq.  229, 
232,  the  court  expressed  no  opinion  upon  the  point  taken,  that 
the  defendant  was  a  trustee  by  virtue  of  his  office  as  director, 
but  did  hold  that  he  was  not  entitled  to  priority,  but  must 
share  proportionately  with  other  creditors.  This  case  also 
depended  upon  a  statute. 

In  Buell  V.  Buckingham^  16  Iowa,  284,  85  Am.  Dec.  518,  Judge 
Cole  stated  there  was  no  evidence  that  the  company  was  insol- 
vent. Judge  Dillon  conceded  that  directors  are  trustees  for 
stockholders,  and  treats  the  case  as  a  sale  voidable  between 
trustee  and  cestui  que  trust,  to  which  a  subsequent  attaching 
creditor,  having  no  lien  upon  the  property  at  the  time,  could 
not  make  objection.  Oarrett  v.  Burlington  Plow  Co.,  70  Iowa, 
697,  59  Am.  Rep.  461,  depended  upon  this  and  other  cases  in 
Iowa,  which  had  followed  its  apparent  doctrine.  In  Burr's 
ExWs  V.  McDonald,  3  Gratt.  215,  the  question  was  not  dis- 
cussed upon  principle  or  authority.  In  Planters'  Bank  of 
Farmville  v.  Whittle,  78  Va.  737,  the  question  was  elaborately 
discussed.  The  cases  upon  which  the  court  relied  were  Cen- 
tral  R.  R.  &  B.  Co.  v.  Claghorn,  1  Speer  Eq.  545,  562,  Stratton 
V.  Allen,  16  N.  J.  Eq.  229,  232,  and  Buell  v.  Buckingham,  16  Iowa, 
284, 85  Am.  Dec.  518,  to  which  we  have  referred;  also  Ashhurst's 
Appeal,  60  Pa.  St.  290,  which  was  a  suit  by  stockholders,  de- 
nied on  account  of  laches  and  absence  of  fraud,  the  court  say- 
ing: "  Creditors  could  have  avoided  what  was  done,  but  the 
complainants  are  not  claiming  as  creditors  or  through  credi- 
tors ";  Smith  V.  Skeary,  47  Conn.  47,  in  which  the  company 
was  supposed  to  be  solvent  at  the  time  of  the  transaction  com- 
plained of;  also  Gordon  v.  Preston,  1  Watts,  385,  26  Am.  Dec. 
75;  Whitwell  v.  Warner,  20  Vt.  425,  and  Sargent  v.  Webster, 
13  Met.  497,  46  Am.  Dec.  743,  in  neither  of  which  cases  was 
this  subject  treated  of  at  length,  or  as  an  important  element 
of  the  case. 
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"We  think  the  weight  of  recent  authority  regards  directors 
of  an  insolvent  corporation  as  trustees  for  creditors,  and  that 
this  authority  stands  upon  the  better  reason.  If,  as  Judge 
Dillon  said,  the  right  to  collect  a  debt  is  "  a  race  of  diligence," 
open  alike  to  both,  it  must  be  admitted  that  it  is  a  race  in 
which  the  outside  creditor  is  unduly  handicapped.  The  par- 
ties do  not  contend  upon  an  equal  footing;  and  although  it  is 
said  that  the  director  has  only  an  advantage  which  results 
from  his  position,  and  which  is  known  to  all  who  deal  with  the 
corporation,  yet  no  one  would  say  that  an  ordinary  trustee 
should  be  entitled  to  an  unequal  start  with  his  cestui,  by  means 
of  information  received  in  the  discharge  of  his  trust.  If,  then, 
the  director  be  a  trustee,  or  one  who  holds  a  fiduciary  relation 
to  the  creditors,  in  case  of  insolvency  he  cannot  take  advan- 
tage of  his  position  for  his  own  benefit,  to  their  loss.  The  right 
of  the  creditor  does  not  depend  upon  fraud  or  no  fraud,  but 
upon  the  fiduciary  relation. 

It  is  claimed  by  the  defendants  that  it  was  agreed  they 
should  have  security  before  the  company  became  insolvent, 
and  that  this  mortgage  was  given  pursuant  to  such  agreement. 
We  do  not  think  this  claim  is  supported.  The  answer  sets 
out  that  in  January,  1874,  the  stockholders  authorized  the 
treasurer  to  execute  a  mortgage  to  secure  certain  directors 
who  indorsed  the  notes  of  the  company;  but  nothing  was  done 
under  this  vote.  November  22,  1877,  the  stockholders  again 
voted  a  mortgage  to  secure  the  then  directors  and  indorsers, 
in  a  sum  not  exceeding  thirty  thousand  dollars,  which  mort- 
gage was  given,  December  4,  1880,  in  order  to  raise  from  a 
stranger  a  new  loan  of  fifteen  thousand  dollars  upon  mort- 
gage, which  was  to  be  a  first  lien  upon  the  property  of  the 
company.  The  directors,  two  of  whom  were  persons  not  now 
directors  nor  parties  to  this  suit,  canceled  and  discharged 
their  mortgage  upon  the  agreement  for  new  security  as  afore- 
said. This  loan  was  increased,  in  January,  1884,  to  twenty- 
three  thousand  dollars,  and  a  new  mortgage  given.  It  is  not 
shown,  however,  that  the  company  made  such  an  agreement. 
No  vote  of  the  company  is  recited  or  put  in  evidence;  the  di- 
rectors had  no  authority  under  the  by-laws  to  make  such  an 
agreement,  and  it  does  not  appear  what  would  have  been  the 
total  amount  of  indebtedness.  If  the  proceeds  of  the  new 
mortgages  paid  all  the  debts  of  the  company,  there  was  noth- 
ing due  the  directors,  and  their  mortgage  was  properly  dis- 
charged, with  no  occasion  for  such  an  agreement.     If  they 
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still  held  debts,  such  debts  may  have  gone  above  the  limit 
placed  in  the  resolution.  But  however  this  may  have  been, 
no  mortgage  was  given  or  demanded  during  a  period  of  about 
eight  years.  In  January,  1884,  the  company  adopted  by-lawa 
which  gave  the  directors  full  power  to  mortgage  the  corporate 
property;  but  for  more  than  four  years  after  this  no  demand 
for  a  mortgage  was  made,  nor  did  the  directors  vote  to  give 
one.  In  the  absence  of  an  express  agreement,  we  think  the 
directors  had  no  right,  after  they  became  aware  of  the  unprof- 
itable and  disastrous  state  of  the  affairs  of  the  company,  to 
appropriate  its  entire  property  to  secure  themselves.  But  they 
say  the  complainants  were  not  creditors,  whose  rights  they 
could  consider,  at  the  time  of  the  mortgage.  True,  they  had 
not  reduced  their  claims  to  judgment;  but  the  claims  existed, 
and  the  defendants  had  notice  of  them  by  the  commencement 
of  suits.  As  trustees  for  creditors,  we  think  the  directors  were 
as  much  bound  to  care  for  those  who  had  given  them  notice 
of  their  claims  by  suits,  in  case  they  should  succeed  in  obtain- 
ing judgments,  as  for  those  whose  claims  had  been  already  as- 
certained. Their  action  was  taken  with  full  knowledge  that 
these  claims  might  ripen  into  judgments  entitled  to  payment 
from  the  property  of  the  company.  We  fail  to  see  that  it  was 
any  less  the  duty  of  the  directors  to  protect  these  liabilities  of 
the  company  than  those  arising  upon  contracts  which  the 
holders  were  not  prosecuting  to  judgment.  If  it  be  said  there 
is  a  difference,  because  of  a  presumption  that  contracts  are 
made  upon  the  trust  and  confidence  reposed  in  the  directors, 
it  may  also  be  presumed  that,  with  equal  trust  and  confidence 
in  them,  the  complainants  became  guests  of  the  hotel,  assum- 
ing that  they  would  not,  through  negligence,  allow  it  to  be- 
come dangerous  to  life  and  health. 

Our  conclusion  is,  that  in  view  of  the  fiduciary  relation  of 
the  directors  to  the  creditors  of  the  company,  they  are  not 
entitled  to  priority  over  the  complainants  by  virtue  of  their 
mortgage.  _ 

Corporations  —  Directors  —  Control  of  Assets  by. — The  directors 
of  an  insolvent  oorporation  are  trustees  of  its  assets  for  its  creditors,  and 
cannot  receive  any  advantage  or  preference  in  the  payment  of  their  claim* 
at  the  expense  of  other  creditors:  Beach  v.  Miller,  130  111.  162;  17  Am.  St. 
Rep.  291,  and  extended  note;  Ooodin  v.  Cincinnati  etc.  Canal  Co.,  18  Ohio  St. 
169;  98  Am.  Dec.  95,  and  note;  Wickersham  v.  Crittenden,  93  Cal.  17;  Tohin 
Canning  Co.  t.  Fraatr,  81  Tex.  407.  Where  the  debt  of  a  corporation  beyond 
the  limit  prescribed  by  charter  was  held  by  its  directors,  and  they,  in  good 
faith,  took  a  mortgage  of  its  property  as  security,  they  may  enforce  such  se* 
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«arity  though  it  was  their  fault  in  permitting  the  accnmtilation  of  the  debt, 
«nd  though  the  corporation  was  insolvent  when  the  mortgage  was  taken,  and 
the  mortgage  gave  them  a  preference  over  other  creditors:  Oarrett  T.  Btir* 
Ungtott  Plow  Co.,  70  Iowa,  697;  59  Am.  Bep.  461,  and  extended  nofeab 
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[16  Rhodb  Island,  645.] 
TiSTAMBNTARY  PoWER  OF    SaLE  D0E3  NOT    GiVB    PoWKB  TO  MaKB  PaBTI- 
TION.     Nor  will  a  power  to  make  partition  be  implied  from  a  power  of 
sale,  merely  because  a  sale  can  be  more  advantageously  made  after  par* 
tition. 

Case  stated  for  an  opinion  of  the  court. 

Darius  Baker,  for  Annie  Carr  and  children. 

Francis  B.  Peckham  and  Charles  A.  Ives,  for  the  other  peti- 
tioners. 

DuRFEE,  C.  J.  The  case  stated  shows  that  John  F.  Carr, 
late  of  New  York,  deceased,  was,  when  he  died,  seised  and 
possessed,  in  common  with  Silas  Carr,  Isaac  P.  Carr,  Eunice 
Littlefield,  George  F.  Carr,  and  Stephen  G.  Carr,  of  a  large 
and  valuable  tract  of  land  in  the  town  of  Jamestown  in  this 
«tate;  that  said  John  F.  duly  devised  his  share  to  his  widow, 
Annie  Carr,  one  half  thereof  to  her  individually,  and  the 
other  half  to  her  as  trustee  for  her  children;  that  said  Annie 
and  her  co-tenants,  before  named,  desire  to  have  said  land 
divided,  to  the  end  that  they  may  hold  and  enjoy  their  shares 
more  satisfactorily,  and  that  said  Annie  may  be  able  to  sell 
her  part  the  more  advantageously  for  herself  and  her  children, 
agreeably  to  said  will;  that  they  have  agreed  to  a  just  and 
equitable  partition,  which,  to  avoid  the  expense  of  a  suit  in 
partition,  tbey  desire  to  carry  into  effect,  but  that  a  question 
has  arisen  whether  said  Annie  has  power  under  the  will  to 
agree  to  the  same,  and  to  make  the  conveyances  necessary  to 
complete  it.  They  ask  us  to  decide  the  question;  the  children, 
who  are  minors,  having  been  made  parties  by  said  Annie  act- 
ing for  them  as  their  next  friend.  The  clauses  of  the  will 
that  bear  on  the  question  follow. 

"  Second.  It  is  my  wish  and  direction  that  my  said  execu- 
trix sliall,  and  I  authorize  her  to,  as  soon  as  she  may  deem  it 
advisable,  wind  up  and  liquidate  my  business  interests,  either 
at  public  or  private  sale,  and  on  such  terms  as  she  may  deem 
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proper,  and  sell  and  convert  all  my  property  into  money, 
and  nuiy  make  and  execute  all  necessary  or  proper  transfers 
thereof. 

*'  Third.  I  give,  devise,  and  bequeath  unto  my  beloved  wife, 
Annie  Carr,  one  half  of  all  my  estate,  real  and  personal,  for 
her  own  use  and  that  of  her  heirs  and  assigns  forever. 

^^  Fourth.  I  give,  devise,  and  bequeath  unto  my  said  wife 
the  other  half  of  all  my  estate,  real  and  personal,  in  trust,  to 
convert  the  same  into  money,  as  hereinbefore  provided,  and 
to  collect  the  rents,  profits,  and  income  of  said  one  half  until 
so  converted  into  money,  and  when  so  converted,  then  to  keep 
the  proceeds  invested  on  good  and  solvent  interest-bearing  se- 
curities, and  collect  the  interest  and  income  thereof,  and  apply 
such  rents,  profits,  income,  and  interest  to  the  support,  main- 
tenance, and  education  of  our  children";  and,  as  further  di- 
rected, to  divide  the  said  half  among  the  children  equally. 

The  only  power  given  expressly  by  the  will  which  can  be 
claimed  to  authorize  the  partition  is  the  power  to  sell,  and  the 
counsel  for  the  trustee  contends  that  said  power  does  authorize 
it.  He  does  not  cite  any  case  which  so  decides,  but  he  con- 
tends that  there  is  no  case  to  the  contrary:  McQueen  v.  Far- 
quhar,  11  Ves.  Jr.  467,  decided  by  Lord  Eldon,  A.  D.  1806,  is,  if 
we  understand  it,  directly  to  the  contrary.  Lord  St.  Leonards, 
in  his  treatise  on  powers,  says  that  Lord  Eldon,  in  that  case, 
"determined  that  a  power  of  sale  simply  does  not  authorize  a 
partition,  whatever  a  power  of  exchange  may  do;  and  in  a 
much  later  case  he  expressed  the  same  opinion ":  2  Sugden 
on  Powers,  480.  This  case  has  generally  been  regarded  as 
settling  the  point.  Lewin,  Hill,  and  Perry,  in  their  treatises, 
say  a  power  to  sell  simply  does  not  authorize  partition;  citing 
McQueen  v.  Farquhar,  11  Ves.  Jr.  467,  as  authority:  1  Lewin 
on  Trusts,  427;  Hill  on  Trustees,  475;  2  Perry  on  Trusts,  sec. 
769. 

In  Brassey  v.  Chalmers^  16  Beav.  223,  power  was  given  to 
trustees  of  real  estate  "to  sell  and  dispose  thereof  at  their 
discretion,"  the  purchasers  not  to  be  required  to  see  to  the 
application  of  the  purchase-money.  The  case  was  heard  be- 
fore Sir  John  Romilly,  master  of  the  rolls.  His  opinion  was, 
that  the  power  was  a  mere  power  to  sell,  the  words  "  dispose 
thereof"  being  surplusage,  and  that  it  did  not  authorize  par- 
tition. The  case  was  one  in  which  the  trustees  had  already 
concurred  in  a  partition.  It  was  taken  by  appeal  to  the  high 
court  of  chancery,  and  there,  at  the  suggestion  of  Lord  Jus- 
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tice  Knight-Bruce,  a  partition  suit  was  brought,  and  partition 
was  decreed  in  accordance  with  the  partition  previously  con- 
curred in  by  the  trustees,  the  same  having  been  shown  to  be 
beneficial  to  the  cestuis  que  trustent.  The  question  was  thus 
evaded,  but  the  marginal  note  is:  "  Semble,  that  a  devise  on 
trust  to  sell  and  dispose  of  property  consisting  partly  of  an 
undivided  share  does  not  authorize  the  trustees  to  concur  in 
a  partition." 

In  Phelps  V.  Harris,  101  U.  S.  370,  cited  by  the  counsel  for 
the  trustee,  the  question  was,  whether,  under  a  devise  of  land 
to  a  trustee  with  power  "  to  dispose  of  all  or  any  portion  of  it," 
the  trustee  was  authorized  to  concur  in  a  partition.  The  court, 
following  the  court  of  the  state  where  the  land  was,  held  that 
he  was  authorized.  The  ground  of  decision  was,  that  while 
a  power  "to  sell  and  dispose  of"  might  be  construed  to  be 
merely  a  power  to  sell,  a  power  "  to  dispose  of,"  without  such 
qualification,  might  extend  to  a  disposal  by  exchange  as  well 
as  by  sale,  and  if  by  exchange,  then  by  partition,  which  is  a 
species  of  exchange.  "  The  word,"  said  Mr.  Justice  Bradley, 
"is  nomen  generalissimum,  and,  standing  by  itself  without 
qualification,  has  no  technical  signification.  Taking  the  whole 
clause  in  the  codicil  together,  it  is  equivalent  to  an  authority 
to  dispose  of  the  property  as  the  trustee  should  deem  most  for 
the  interest  of  his  children;  and  this  would  include  the  power 
to  barter  or  exchange  as  well  as  the  power  to  sell."  The  ob- 
ject was  to  show  that  a  power  to  dispose  of  was  broader  than 
a  power  to  sell,  it  being  assumed  that  a  power  to  sell  was  in- 
suflBcient.  In  Phelps  v.  Harris,  51  Miss.  789,  the  court  held 
that  partition,  though  not  authorized  by  a  power  to  sell,  is  by 
a  power  to  exchange.  Though  long  in  doubt,  it  seems  now  to 
be  settled  that  a  power  to  exchange  does  authorize  a  partition, 
a  partition  being  in  effect  an  exchange:  In  re  Frith  and  Os- 
homey  L.  R.  3  Ch.  Div,  618;  Doe  dem.  Knight  v.  Spencer,  2 
Exch.  752;  Phelps  v.  Harris,  101  U.  S.  370,  377.  But  it  has 
been  held  that  a  power  to  sell  does  not  authorize  an  ex- 
change: 2  Perry  on  Trusts,  sec.  769;  Ringgold  v.  Ringgold,  1 
Har.  &  Q.  11;  18  Am.  Deo.  250;  Taylor  v.  Galloway,  1  Ohio, 
232;  13  Am.  Dec.  605. 

The  counsel  for  the  trustee  calls  our  attention  to  the  fact 
that  the  language  in  which  the  power  to  sell  is  conferred 
makes  it  the  duty  of  the  trustee  to  sell,  and  contends  that, 
this  being  so,  she  has  power  to  join  in  making  partition,  be- 
cause she  can  sell  to  better  advantage  after  partition  is  made. 
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If  it  were  necessary  to  make  partition  in  order  to  sell,  doubt- 
less a  power  to  make  it  might  be  implied,  but  we  are  not 
satisfied  that  it  can  be  implied  simply  because  it  may  be  ad- 
vantageous. The  same  argument  was  urged  in  Brassey  v. 
Chalmers,  16  Beav.  223,  but  the  master  of  the  rolls  was  of 
opinion  that  the  power  was  not  implied,  and  could  not  be  im- 
ported into  the  will  by  construction. 

The  counsel  for  the  trustee  contends  that,  under  her  power 
of  sale,  she  and  her  co-tenants  can  make  partition,  by  her  sell- 
ing to  them  her  interest  in  the  part  which  goes  to  them  under 
their  agreement,  and  purchasing  their  interest  in  the  part 
which  comes  to  her,  and  that  if  she  can  so  make  partition 
indirectly,  she  can  do  it  directly  in  the  usual  way.  The  mode 
was  suggested  by  Lord  Rosslyn,  A.  D.  1793,  in  Abel  v.  Heath- 
cote,  2  Ves.  Jr.  101,  though  there  the  power  was  not  simply  to 
sell,  but  to  sell  or  exchange.  It  has  never  since  then  been 
decided  that  a  power  to  sell  will  authorize  partition  directly 
as  such,  though  the  point  has  been  urged:  Brassey  v.  Chalmers^ 
16  Beav.  223;  Attorney-General  v.  Hamilton,  1  Madd.  214,  223. 
We  do  not  think  it  follows,  because  the  same  result  can  be 
reached  circuitously  by  one  power,  and  directly  by  another 
which  is  entirely  different,  that  if  the  former  power  be  given, 
the  latter  may  be  used.  It  will  be  observed,  too,  that  the 
trustee,  in  order  to  effect  partition  in  the  mode  suggested,  has 
to  purchase  as  well  as  to  sell,  and  the  will  gives  her  power, 
not  to  purchase  real  estate,  but  only  to  sell  and  invest  the  pro- 
ceeds in  good  interest-bearing  securities.  We  do  not  think 
the  argument  can  prevail. 

It  has  been  argued  in  some  of  the  cases  that  the  co-tenants 
can  enforce  partition  against  the  trustee  by  suit,  and  that  she 
should  have  power  to  do  voluntarily  what  she  can  be  com- 
pelled to  do.  But  the  partition  which  is  made  in  a  partition 
suit  is  the  work  of  the  law.  The  argument  has  not  prevailed. 
The  trust  attaches  to  the  trustee's  undivided  share  in  every 
part  of  the  trust  estate,  and  according  to  the  authorities,  can 
only  be  transferred  or  converted  by  the  exercise  of  some  power 
conferred  upon  the  trustee. 

Our  opinion  is,  that  Annie  Carr  has  not  power  under  the 
will  to  join  with  the  co-tenants  in  voluntarily  executing  the 
partition  agreed  upon  between  them. 

Order  accordingly,  

PowiRS.  —  Directions  nr  a  Power  ov  Sale  must  he  strictly  pursuFd, 
•nd  a  deviatiou  in  the  execution  of  the  power  will  invalidate  the  sile:  Se.trt 
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▼.  Livermorej  17  Iowa,  297;  85  Am.  Dec.  564;  Cranstone  v.  Crane,  97  Mass.  459; 
l93  Am.  Dec.  106.  Thus  it  has  been  generally  held  that  a  power  of  sale  does  not 
authorize  the  transfer  of  the  property  of  the  principal  in  payment  of  a  debt: 
Durham  t,  Oddie,  1  Martin,  N.  S.,  444;  14  Am.  Dec.  190.  Contra,  see  Stokea 
▼.  Stokea,  66  Miss.  456,  where  it  was  held  that  a  will  conferring  on  an  execu< 
tor  authority  to  "  sell  and  dispose  of  the  property  bequeathed  in  the  will, 
when  it  shonld  appear  to  him  adrisable  to  do  so,  having  an  eye  to  the  support 
and  education  of  the  children,"  the  executor  may  convey  a  portion  of  the 
lands  devised  in  discharge  of  a  valid  debt  of  the  testator. 

Power  or  Salk  Contained  in  a  Will,  though  expressed  in  the  most 
general  terms  as  to  the  time  for  its  exercise,  cannot  be  further  exercised,  if 
the  purpose  for  its  creation  appears,  and  that  purpose  has  ceased:  Wilkinson 
w,  Buist,  124  Pa.  St.  253;  10  Am.  St.  Rep.  580. 


Barrett  v.  Dodge.  ; 

[16  Rhode  Island,  740.] 

Fromissort  Note,  Law  ot  Place  whkrb  Made  Determines  Constrtto- 
TION  or,  WHEN.  —  If  no  particular  place  of  payment  is  specified  in  a 
promissory  note,  the  law  of  the  place  where  it  is  made  determines  not 
only  its  construction,  but  also  the  obligation  and  duty  it  imposes  upon 
the  maker.  And  the  maker  may,  therefore,  avail  himself  of  any  equita- 
ble defenses  given  to  him  by  the  law  of  the  place  where  the  note  was 
made. 

Place  o»  Delivery  or  Note  Deposited  in  the  Mails.  —  The  place 
where  a  note  is  made  is  not  the  place  where  it  is  written,  signed, 
and  dated,  but  the  place  where  it  is  delivered.  Where,  therefore,  a 
promissory  note  is  drawn  by  the  payee  in  Baltimore  and  forwarded  to 
the  maker  in  New  York,  where  it  is  signed  by  him  and  returned  by  mail 
to  Baltimore,  such  note  is  to  be  deemed  as  made  in  New  York.  By  de- 
positing the  note  in  the  mail  with  the  intent  that  it  shall  be  transmitted 
to  the  payee  in  the  usual  way,  the  maker  parts  with  his  dominion  and 
control  over  it,  and  the  delivery  is  in  legal  contemplation  complete. 

Nbwlt  Discovered  Evidence  not  Grodnd  for  New  Trial,  when.  —  A 
new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, where  the  moving  party  fails  to  show  that  he  could  not,  by  the 
exercise  of  reasonable  diligence,  have  discovered  such  evidence  in  season 
to  have  used  it  on  the  trial,  and  does  not  state  any  excuse  for  not  having 
then  produced  it. 

Assumpsit.    The  opinion  states  the  case. 

Elisha  0.  Motoryy  for  petitioning  plaintiflfl 

Oeorge  B.  Barrows,  for  the  defendant. 

Matteson,  J.  This  is  an  action  of  assumpsit  on  two  prom- 
issory notes.  The  first  is  for  $1,106.12,  dated  at  New  York, 
Decemher  28,  1886,  and  made  payable  to  the  order  of  William 
£.  Dodge  and  Son,  twelve  months  after  date.  The  second  is  for 
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two  hundred  dollars,  dated  at  Baltimore,  Maryland,  January 
27,  1887,  and  also  made  payable  to  the  order  of  William  E. 
Dodge  and  Son,  four  months  after  date,  with  interest  at  six  per 
cent  per  annum.  The  plaintiff  claimed  that  both  notes  were 
indorsed  and  delivered  to  him  by  the  payees  before  maturity, 
for  their  full  value,  on  account  of  his  guaranty  of  the  indebted- 
ness of  the  payee  to  Barrett  Brothers  &  Co.,  of  which  firm 
the  plaintiff  was  a  member.  The  defense  was,  that  the  notes 
were  so  indorsed  and  delivered  after  maturity,  and  that  the 
note  for  $1,106.12  had  been  renewed  for  another  year,  which 
had  not  elapsed  at  the  bringing  of  the  suit;  and  that  the  $200 
note  had  been  paid,  or  satisfied,  by  the  terms  of  a  written 
agreement  between  the  defendant  and  the  payees,  made  con- 
temporaneously with  the  note.  The  case  was  tried  in  this 
court  and  resulted  in  a  verdict  for  the  defendant.  The  plain- 
tiff moves  for  a  new  trial  for  alleged  misrulings. 

At  the  trial  the  plaintiff  called  as  a  witness  Fred.  A.  Dodge, 
of  the  firm  of  William  E.  Dodge  and  Son,  the  payees  of  the 
notes,  who  testified:  "  Shortly  after  the  $1,106.12  note  was  re- 
ceived, and  before  maturity,  about  the  time  it  was  received, 
we  indorsed  and  assigned  it  over  to  George  P.  Barrett,  the 
plaintiff,  for  its  face  value,  on  account  of  our  indebtedness  to 
Barrett  Brothers  &  Co.,  for  which  he  was  our  guarantor."  In 
cross-examination  of  this  witness,  the  court,  against  the  plain- 
tiff's objection,  permitted  a  letter  written  by  the  witness  to  be 
read  to  the  jury,  of  which  the  following  is  a  copy  of  the  ma- 
terial portion:  — 

"Baltimore,  Md.,  January  3,  1888. 
"C.  G.  DoDOB,  Jr.,  214  W.  55th  St.,  N.  Y. 

^^Dear  Sir, —  Inclosed  please  find  note,  which  please  sign 
and  return.  Your  note  due  31st  ult.  was  for  $1,106.12;  $63.88, 
twelve  months'  interest,  $1,172.50.     We  made  no  demand  for 

it,  as  we  knew  you  were  in  bad  shape 

"Wm.  E.  Dodge  and  Son." 

The  plaintiff  excepted  to  the  ruling  permitting  the  reading 
of  the  letter.  We  do  not  think  the  court  erred.  If  the  testi- 
mony of  the  witness  in  his  direct  examination,  that  the  note 
in  question  had  been  indorsed  or  assigned  to  the  plaintiff 
soon  after  it  was  given,  nearly  a  year  before  the  letter  was 
written,  was  correct,  it  might  be  regarded  as  a  somewhat  un- 
usual proceeding  for  him  to  have  written  the  letter  inclosing 
the  new  note  in  renewal  of  the  old,  and  excusing  the  failure 
to  make  a  demand  upon  the  old  note  when  it  became  due.    It 
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was  precis'^ly  such  a  letter  as  William  E.  Dodge  and  Son  might 
have  written  had  they  continued  to  be  the  owners  of  the  note. 
It  therefore,  in  view  of  the  direct  testimony  of  the  witness, 
called  for  explanation,  and  if  not  satisfactorily  explained, 
would  be  likely  to  affect  the  judgment  of  the  jury  in  relation 
to  the  credibility  of  the  witness.  We  think,  therefore,  that  it 
was  properly  admitted  in  cross-examination  of  the  witness, 
for  the  purpose  of  affecting  his  credibility. 

The  court  in  its  charge  to  the  jury  instructed  them  that  both 
the  notes  declared  on  were  to  be  considered  by  them  as  subject 
to  the  equities  between  the  payees  and  the  maker,  according 
to  the  law  of  New  York,  as  set  forth  in  the  decisions  of  the 
court  of  that  state  which  had  been  put  in  evidence,  and  not 
according  to  the  law  of  Maryland  or  of  this  state.  To  this 
instruction  the  plaintiff  duly  excepted. 

The  evidence  shows  that  the  notes  wer*^  drawn  by  Fred.  A. 
Dodge,  in  Baltimore,  and  were  sent  by  him  to  the  defendant 
in  New  York  for  his  signature;  that  the  defendant  signed 
them  in  New  York  and  returned  them  to  the  payees  by  mail. 
No  particular  place  of  payment  is  specified  in  either  note. 
The  authorities  agree  that  if  no  particular  place  of  payment 
is  specified  in  a  note,  or  if,  in  other  words,  it  is  payable  gener- 
ally, the  law  of  the  place  where  it  is  made  determines  not 
only  its  construction,  but  also  the  obligation  and  duty  it  im- 
poses on  the  maker.  And  therefore  the  maker  may  avail  him- 
self of  any  equitable  defenses  given  to  him  by  the  law  of  the 
place  where  the  note  is  made:  Story  on  Promissory  Notes,  sec. 
172;  2  Parsons  on  Notes  and  Bills,  318,  338,  358;  Stacy  v. 
Baker,  1  Scam,  417;  Evans  v.  Anderson,  78  111.  558;  Young  v. 
Harris,  14  B.  Mon.  656;  61  Am.  Dec.  170;  Allen  v.  Braitony 
47  Miss.  119.  But  by  the  place  where  the  note  is  made  is 
not  meant  the  place  where  it  is  written,  signed,  and  dated, 
but  the  place  where  it  is  delivered,  delivery  being  essential 
to  its  consummation  as  an  obligation.  So  long  as  it  remains 
in  possession  of  the  maker,  he  is  under  no  obligation  what- 
ever by  reason  of  it,  and  it  becomes  binding  upon  him  only 
when  he  has  parted  with  its  dominion  and  control  by  de- 
livering it  to  the  payee:  Freese  v.  Brownell,  35  N.  J.  L.  285; 
10  Am.  Rep.  239;  Hopper  v.  Eiland,  21  Ala.  714;  Chamber' 
lain  V.  Hopps,  8  Vt.  94;  Marvin  v.  McCullum,  20  Johns. 
288.  The  correctness  of  the  instruction  complained  of  de- 
pends, therefore,  upon  whether  the  notes  are  to  be  regarded 
as  having   been  delivered  in  New  York  or  Baltimore.     W© 
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think  they  are  to  be  regarded  as  delivered  in  New  York.  They 
were  sent,  as  has  been  stated,  by  the  payees  in  Baltimore  to 
the  maker  in  New  York  for  his  signature.  In  the  absence  of 
instruction  to  the  maker  as  to  the  mode  by  which  he  should 
return  them  when  signed,  the  payees  must  have  contemplated 
that  the  maker  would  return  them  by  the  natural  and  ordi- 
nary mode  of  transmitting  such  obligations,  and  must  be 
deemed  to  have  authorized  him  to  so  return  them.  The  nat- 
ural and  ordinary  mode  of  transmitting  them  was  by  mail, 
the  mode  adopted  by  the  maker.  In  such  cases  the  post-oflBce 
may  be  regarded  as  the  common  agent  of  both  parties:  of  the 
maker  for  the  purpose  of  transmitting  the  note,  and  of  the 
payee  for  the  purpose  of  receiving  it  from  the  maker.  By  de- 
positing the  note  in  the  mail,  with  the  intent  that  it  shall  be 
transmitted  to  the  payee  in  the  usual  way,  the  maker  parts 
with  his  dominion  and  control  over  it,  and  the  delivery  is  in 
legal  contemplation  complete:  Kirkman  and  Luke  v.  Bank  of 
America,  2  Cold.  397;  Household,  Fire,  and  Carriage  Accident 
Ins.  Co.  V.  Grant,  L.  R.  4  Ex.  Div.  216;  Maclay  v.  Harvey,  32 
Am.  Rep.  40,  note;  King  v.  Lambton,  5  Price,  428;  1  Addison 
on  Contracts,  18,  and  cases  cited  in  note. 

The  plaintiff  also  moves  for  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidence,  and  the  weight  thereof 
The  testimony  in  behalf  of  the  plaintiff  in  relation  to  the  in- 
dorsement and  delivery  of  the  notes  to  him  as  security  for  his 
guaranty  of  the  indebtedness  of  the  payees  to  Barrett  Brothers 
<fe  Co.,  it  is  true,  was  not  contradicted;  but  it  also  appears  from 
the  plaintiff's  own  testimony  that  he  knew  the  defendant  was 
in  poor  circumstances  when  he  took  the  notes  as  security,  that 
he  made  no  attempt  to  collect  them  when  due,  neither  making 
demand  on  the  maker  nor  notifying  the  indorsers,  because  he 
says  he  knew  they  were  unable  to  pay  them.  And  it  further 
appeared  that  neither  the  books  of  William  E.  Dodge  and  Son, 
nor  those  of  Barrett  Brothers  &  Co.,  contained  any  entries  with 
reference  to  the  notes.  And  as  affecting  the  credibility  of  the 
witnesses,  William  E.  Dodge  and  Fred.  A.  Dodge,  it  appears 
that  William  E.  Dodge  and  Son  had  written  several  letters 
to  the  defendant,  without  the  knowledge  or  authority  of  the 
plaintiff,  although  the  relations  between  them  and  the  plain- 
tiff were  intimate,  after  the  notes,  as  it  was  claimed,  had 
passed  into  the  ownership  of  the  plaintiff,  which  letters,  it  was 
argued  by  the  defendant,  were  inconsistent  with  the  plaintiff's 
ownership  of  the  notes  as  testified  by  the  witnesses,  and  were 
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consistent  only  with  the  theory  that  they  were,  at  the  time 
the  letters  were  written,  still  the  property  of  the  payees.  The 
jury  had  the  right  to  consider  all  these  matters,  as  well  as 
the  conduct  and  appearance  of  the  witnesses  in  testifying,  in 
weighing  the  testimony,  and  had  the  right  to  reject  the  testi- 
mony of  any  witness,  though  uncontradicted,  which  did  not 
commend  itself  to  them  as  reasonable  or  probable,  in  view  of 
the  whole  testimony,  and  of  their  knowledge  or  experience  of 
the  ordinary  conduct  of  men  in  similar  circumstances.  More- 
over, it  did  not  appear  that,  up  to  the  bringing  of  the  suit,  the 
plaintiff  had  ever  been  called  upon  to  pay  or  had  paid  any 
portion  of  the  indebtedness  of  William  E.  Dodge  and  Son  to 
Barrett  Brothers  &  Co.,  under  his  guaranty,  or  that  the  guar- 
anty imposed  any  legal  liability  on  the  plaintifif  for  such  in- 
debtedness. We  cannot  say  that  the  verdict  was  not  authorized 
by  the  evidence. 

The  plaintiff  also  moves  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  the  newly  discovered  evidence  con- 
sisting of  the  copy  of  a  letter  in  the  letter-book  of  Barrett 
Brothers  &  Co.,  written  by  the  plaintifif  to  the  defendant  Novem- 
ber 29, 1887,  notifying  him  that  the  plaintifif  held  the  $1,106.12 
note,  and  requesting  the  defendant  to  pay  it.  The  plaintifif 
in  his  afiBdavit  says  that  since  the  trial,  and  since  the  filing 
of  his  motion  for  a  new  trial,  he  accidentally  discovered  the 
copy.  He  does  not  set  forth  that  he  could  not,  by  the  exercise 
of  reasonable  diligence,  have  ascertained  the  existence  of  the 
copy  in  season  to  have  used  it  on  the  trial,  nor  any  excuse  for 
not  having  then  produced  it.  The  cross-examination  of  Wil- 
liam E.  Dodge  and  Fred.  A.  Dodge,  on  the  taking  of  their 
depositions  prior  to  the  trial,  was  notice  to  the  plaintifif  that 
his  title  to  the  notes,  as  a  bona  fide  purchaser  for  value  before 
maturity,  was  disputed,  and  it  was  therefore  incumbent  on 
him  to  be  prepared  to  sustain  his  claim  at  the  trial  by  all  the 
evidence  in  his  control.  We  do  not  think  he  brings  himself 
within  the  rule  justifying  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

Petition  dismissed. 

Subsequently  the  plaintiff  filed  a  motion  for  a  rearguraent 
of  his  petition.  This  was  heard,  and  the  court  affirmed  its 
decision  above  given.  ^___ 

Neootiablb  Instruments  —  Law  of  Placi.  —  Wher*  no  partionlar  plao* 
of  payment  is  designated  {Clark  r.  Searighi,  135  Pa.  St  173;  20  Am.  St.  Rep. 
S6S),  the  lex  loci  coniractua  determines  the  validity  of  a  note:  Fa$enden  v.  Tajflt 
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65  N.  H.  39;  »nd  also  governs  the  construction  to  be  pnt  npon  the  instru- 
ment: Corbin  v.  Planters'  NaL  Bank,  87  Va.  661;  24  Am.  St.  Rep.  673;  as 
well  as  the  duties  and  obligations  growing  out  of  it:  Peck  v.  Hibbard,  26 
Vt.  698;  62  Am.  Dec.  605. 

Nbqotiabiji  Instrumknts  —  Place  of  Coktract. — The  place  where  a 
note  is  delivered  must  be  deemed  the  place  where  it  is  made:  Hart  v.  Wills, 
62  Iowa,  56;  35  Am.  Rep.  255;  Bett  v.  Packard,  69  Me.  105;  31  Am.  Rep. 
251.  Compare  Bryant  v.  Edsmi,  8  Vt.  325;  30  Am.  Dec.  472;  Milliken  v. 
PraU,  125  Mass.  374;  28  Am.  Rep.  241;  Stapkt  t.  Nott,  128  N.  Y.  403;  26 
Am.  St  Bep.  48a 


CASES 

IN  THB 

SUPREME    COURT 

SOUTH  CAKOLINA. 


State  v,  "White. 

[84  South  Cabolima,  69.] 

Niw  TriaIi,  Rbt^sal  ot  Motion  for,  not  Considered  on  Appbal,  when. 
—  Where  the  "case"  on  appeal  fails  to  show  the  grouud  upon  which  the 
trial  judge  refused  a  motion  for  a  new  trial,  the  supreme  court  is  not 
bound  to  consider  the  appeal. 

Idkm  Sonans,  "Canada"  and  "Kensedt"  are,  when. — In  describing 
persons  other  than  the  accused  in  an  indictment  for  larceny,  certainty  to 
a  common  intent  is  all  that  is  necessary.  And  where,  in  such  an  indict* 
ment,  the  name  of  the  owner  of  the  stolen  goods  is  laid  as  Canada  Mc- 
Cutchen  instead  of  Kennedy  McCutchen,  and  the  defendant  is  not  thereby 
misled  in  preparing  his  defense,  the  variance  is  not  fatal.  Canada  and 
Kennedy  being  idem  aonana. 

Indictment  for  larceny.    The  opinion  states  the  case. 

Trenholm  and  Rhett,  for  the  appellant. 

Jervey^  BolicitoTf  contra. 

McIvBB,  J.  The  defendant  was  found  guilty  of  larceny, 
under  an  indictment  which  charged  him  with  having  stolen 
the  goods  of  Kennedy  McCutchen,  and  having  been  convicted, 
he  moved  for  a  new  trial  before  the  circuit  judge,  on  the  ground 
that  there  was  a  fatal  variance  between  the  allegata  and  pro- 
bata, inasmuch  as  the  proof  showed  that  the  goods  alleged  to 
have  been  stolen  were  the  property  of  Canada  McCutchen. 
His  motion  having  been  refused,  he  brings  this  appeal  upon 
the  same  ground.  Inasmuch  as  there  is  nothing  in  the  "  case  " 
which  shows  the  ground  upon  which  the  circuit  judge  refused 
the  motion,  it  might  be  sufficient  to  dispose  of  this  appeal  to 
say  that  for  all  that  we  know  (from  the  record)  the  circuit 
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judge  might  have  refused  the  motion  upon  the  ground  that,  ia 
his  judgment,  the  proof  did  not  show  that  the  goods  belonged 
to  Canada  McCutchen,  but,  on  the  contrary,  that  they  wer& 
the  property  of  Kennedy  McCutchen;  and  if  so,  then  this 
court  clearly  could  not  overrule  this  finding  of  fact  by  the 
circuit  judge.  But  inasmuch  as  the  solicitor,  very  properly 
no  doubt,  makes  no  such  point  here,  we  will  proceed  to  con- 
sider the  case  just  as  if  the  circuit  judge  had  held  that  though 
the  proof  did  show  that  the  goods  belonged  to  Canada  Mc- 
Cutchen, and  the  allegation  was  that  they  were  the  property 
of  Kennedy  McCutchen,  there  was  no  such  variance  as  would 
be  fatal;  and  we  will  proceed  to  consider  whether  there  was 
any  error  in  such  ruling. 

"While  it  is  undoubtedly  the  rule  that  an  indictment  for  lar- 
ceny must  allege  the  name  of  the  owner  of  the  stolen  goods, 
unless,  perhaps,  where  the  owner  is  unknown,  which  need  not 
be  considered  here,  yet  an  equally  well-settled  rule  is,  that  in 
describing  persons  other  than  the  accused,  in  an  indictment^ 
"certainly  to  a  common  intent"  is  all  that  the  law  requires 
(1  Chitty's  Crim.  Law,  211;  State  v.  Crank,  2  Bail.  70;  23  Am. 
Dec.  117),  and  proof  of  the  same  character  is  sufiBcient.  We 
find  it  also  laid  down  in  1  Bishop's  Crim.  Proc,  sec.  126  (of 
the  edition  in  the  supreme  court  library  (1st  ed.),  which  seems 
to  be  different  from  that  cited  by  both  counsel  in  this  case), 
as  follows:  "The  law  does  not  take  notice  of  orthography; 
therefore  if  a  name  is  misspelled,  no  harm  to  the  prosecution 
can  come  from  this,  provided  the  name  as  written  in  the  in- 
dictment is  idem  sonans,  as  the  books  express  it,  with  the  true 
name."  Our  inquiry  may  therefore  be  narrowed  down  to  the 
question,  whether  the  name  of  the  owner  of  the  goods  alleged 
to  be  stolen,  as  stated  in  the  indictment,  can  be  regarded  as 
idem  sonana  with  the  name  as  given  in  the  evidence.  In  the 
notes  to  the  case  of  Schooler  v.  Asherst,  13  Am.  Dec.  233,  it  is 
said:  "The  doctrine  of  idem  sonans  has  been  much  enlarged 
by  modern  decisions  to  conform  to  the  growing  rule  that  a 
variance,  to  be  material,  must  be  such  a  one  as  has  misled  the 
opposite  party  to  his  prejudice,"  and  the  cases  sustaining  this 
statement  are  there  cited.  In  Ward  v.  State,  28  Ala.  60,  the 
court  said:  "The  books  abound  in  hair-breadth  distinctions, 
but  we  apprehend  the  true  rule  to  be,  that  if  the  names  may 
be  sounded  alike,  without  doing  violence  to  the  power  of  the 
letters  found  in  the  variant  orthography,  then  the  variance  is 
immaterial."     We  find  no  distinct  enunciation  of  the  rule  in 
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our  own  state,  but  our  courts  have  held  that  there  is  no  fatal 
variance  between  the  name  Anthron  and  Antrum  or  Antrim: 
State  V.  Scurry,  3  Rich.  68;  or  between  Cuffie  and  Cufly  or 
Cuff:  State  v.  Farr,  12  Rich.  24. 

It  seems  to  us,  therefore,  that  without  referring  to  the  numer- 
ous cases  in  the  books  where  slight  variations  in  orthography 
have  sometimes  been  held  fatal  and  sometimes  not,  without 
reference  to  any  definite  rule,  it  would  be  better  to  follow  the 
rule  which  may  be  deduced  from  the  more  modern  decisions, 
to  this  effect,  that  where  the  name,  as  written  in  the  indict- 
ment, may  be  pronounced  (although  such  may  not  be  the 
strictly  correct  pronunciation)  in  the  same  way  as  the  name 
given  in  the  evidence,  the  variance  will  not  be  regarded  as 
fatal,  unless  the  variant  orthography  be  such  as  would  be 
likely  to  mislead  the  defendant  in  preparing  his  defense. 
Tested  by  this  rule,  we  think  it  clear  that  there  was  no  error 
on  the  part  of  the  circuit  judge  in  refusing  the  motion  for  a 
new  trial  on  the  ground  stated.  Kennedy  may  be  pronounced 
Canada,  and,  as  a  matter  of  fact,  sometimes  is  by  uncultivated 
persons,  and  there  is  no  pretense  that  the  defendant  was  mis- 
led. It  was  admitted  that  the  goods  alleged  to  have  been 
stolen,  and  which  the  jury  have  convicted  the  defendant  of 
stealing,  were  the  property  of  the  witness,  Canada  McCutchen, 
and  the  fact  that  in  the  indictment  the  name  of  the  owner  was 
stated  to  be  Kennedy  McCutchen  was  not  calculated  to  mis- 
lead, and  so  far  as  appears  did  not  mislead,  the  defendant  in 
preparing  his  defense. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Indictment  —  Idsm  Sonans.  — Where  the  name  of  the  oTmer  of  Btolea 
goods  is  written  in  an  indictment  as  "Fraude,"  wbile  the  proper  spelling  of 
it  is  "  Freude,"  and  expert  evidence  shows  a  wide  difference  in  sonnd  in  pro- 
nouncing the  two  words,  the  question  of  variance  in  the  names  should  b« 
submitted  to  the  jury,  with  instructions  explanatory  of  the  rules  of  idem 
tonaiis:  Weitzel  v.  StaU,  27  Tex.  App.  523;  19  Am.  St.  Rep.  855,  and  note. 
For  the  application  of  the  rule  of  idem  aonann  to  indictments  generally,  sea 
Parchman  v.  State,  2  Tex.  App.  228;  27  Am,  Rep.  435,  and  note;  Donnel  v. 
United  States,  1  Morris,  141;  29  Am.  Dec.  457;  StaU  v.  PaUeraon,  2  Ired.  346; 
38  Am.  Dec,  699. 

Idem  Sonans.  —  Eealiher  and  Eeoliher,  Eellihar,  Eellier,  Keolhier,  or 
Eelhier  are  idem  sonans:  MilleU  v.  Blake,  81  Me.  531;  10  Am.  St.  Rep.  275; 
and  so  are  Zerelday  and  Serelda:  Cartwright  v.  McOown,  121  111.  388;  2  Am. 
St.  Rep.  105;  John  Bobb  and  John  Babb:  Myer  ▼.  FegcUy,  39  Pa.  St.  429;  80 
Am.  Dec.  534;  Penryn  and  Pennyriae:  ElUoU  r.  Knott,  14  Md.  121;  74  Am. 
Dec.  519;  Dugald  Mclnnis  aud  Dougal  MoQinnis:  Bamea  ▼.  People,  18  DL 
AM.  St.  Kep.,  You  XXVIL  —6© 
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62;  65  Am.  Dec.  699;  Giboney  and  Oibney:  Fleming  v.  Oihoney,  81  Tex.  422; 
Colin  De  Blond  and  Colin  Bland:  Leland  v.  Eckert,  81  Tex.  226;  Aaahel  Sav- 
ery  and  Asal  Savary:  Smith  v.  Oillum,  80  Tex.  120.  See  also  note  to  Schooler 
y.  AsJiei-st,  13  Am.  Dec.  233,  234.  Hesser  and  Hesse  are  not  idem  sonans: 
jEtna  L.  Ins.  Co.  v.  Hesser,  77  Iowa,  381;  14  Am.  St.  Rep.  297;  nor  Joeat 
and  Yoest:  HeiV*  Appeal,  40  Pa.  St.  453;  80  Am.  Deo.  590;  nor  Miller  and 
Millen:  Chamberlain  v.  Blodgett,  96  Mo.  482.  The  question  of  idem  aonans  is 
not  one  of  spelling:  Oalliano  v.  Rilfoy,  94  CaL  86.  Compare  also  Lyne  v. 
San/ord,  82  Tex.  58,  post,  p.  852. 
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[34  South  Carolina.,  77.] 

Retereb's  Report,  Appeal  Libs  from  Decree  Confiemino,  when.  —  An  ap- 
peal lies  from  a  final  decree  confirming  a  referee's  report,  although  no 
exception  was  taken  thereto,  where  the  matter  involved  in  the  appeal 
was  not  submitted  to  nor  considered  by  the  referee. 

Mortgagee  has  No  Lien  on  Rents  and  Profits  of  Mortgaged  Land. 
—  A  mortgagee  has  no  specific  lien  upon  the  rents  and  profits  of  mort* 
gaged  land,  unless  it  is  so  stipulated  in  the  mortgage.  In  South  Carolina, 
the  mortgagor  still  remains,  even  after  condition  broken,  the  owner  of 
the  mortgaged  premises,  and  retains  all  the  rights  incident  to  such  own* 
ership,  among  them  the-right  to  receive  the  rents  and  profits. 

Eeceiver  of  Rents  and  Profits  of  Mortgaged  Premises  cannot  bs 
Appointed  Pending  Foreclosore.  —  Where  a  mortgage  of  land  does 
not  contain  any  provision  subjecting  the  rents  and  profits  of  the  mort- 
gaged premises  to  a  lien  to  secure  the  payment  of  the  mortgage  debt, 
and  the  complaint  does  not  contain  any  allegation  of  waste  of  the  mort> 
gaged  premises,  the  mortgagee  is  not  entitled  to  have  a  receiver  appointed 
to  collect  the  rents  and  profits  pending  his  suit  for  foreclosure. 

EIerob  Sufficiently  Shown  |bt  Record  on  Appeal,  when.  —  Although 
an  appellant  must  show  error  in  the  judgment  appealed  from,  yet  he  does 
this  sufficiently  when  the  case  shows  that  a  decree  for  the  appoint* 
ment  of  a  receiver  of  the  rents  and  profits  of  mortgaged  premises  was  not 
warranted  by  the  mortgage,  as  stated  in  the  record  on  appeaU 

Judge  Bound  by  Decree  of  his  Predecessor  in  Same  Cause. — A  cir- 
cuit judge  is  bound  to  carry  out  the  orders  of  his  predecessor  in  the  same 
cause,  but  when  the  appellate  court  declares  such  orders  erroneooa,  th« 
consequences  flowing  therefrom  must  also  be  ao  regarded. 

Action  to  foreclose.    The  opinion  states  the  case. 

W.  A.  Sanders^  for  the  appellant. 

Barber  and  JameSf  contra. 

McIvER,  J.  The  action  in  this  case  was  commenced  on  the 
5th  of  February,  1890,  to  foreclose  a  mortgage  on  real  estate, 
given  to  secure  the  payment  of  the  purchase-money  of  the 
same.  The  complaint  was  in  the  usual  form,  and  in  addi- 
tion thereto,  contained  the  allegations  that  the  mortgaged 
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premises  were  totally  inadequate  to  satisfy  plaintiff's  demand, 
and  that  defendant  had  nothing  to  enable  her  to  respond  to  a 
judgment  for  the  balance,  and  in  addition  to  the  usual  demand 
for  relief,  the  plaintiff  demanded  "  such  an  order  as  would  pro- 
tect the  premises  and  secure  to  him  the  results  [probably  a 
misprint  for  rents]  and  profits  pending  the  litigation."  Tho 
defendant  answered,  setting  up  various  defenses,  including  a 
general  denial  of  the  allegations  contained  in  the  complaint. 

On  the  10th  of  March,  1890,  notice  was  served  on  defend- 
ant, that,  at  the  ensuing  term  of  the  court,  an  application 
would  be  made  for  the  appointment  of  a  receiver,  based  upon 
the  pleadings,  certain  afl&davits,  and  the  mortgage,  copies  of 
which  were  served  with  the  notice,  and  the  deed  of  23d  of 
February,  1887,  conveying  the  premises  from  the  plaintiff  to 
the  defendant,  upon  the  ground  that  the  mortgaged  premises 
are  in  the  possession  of  the  defendant;  that  the  same  are  to- 
tally insufficient  to  pay  the  amount  due  the  plaintiff;  and  that 
defendant  has  no  other  property  out  of  which  the  mortgage 
debt  can  be  satisfied.  The  affidavits  are  all  set  in  the  "  case," 
and  tend  to  show  that  the  defendant  is  insolvent,  and  that  tho 
mortgaged  premises  are  not  sufficient  to  satisfy  the  mortgage 
debt.  This  motion  was  heard  by  his  honor  Judge  Norton, 
who  granted  an  order  appointing  a  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises,  and  directing  the  defend- 
ant to  turn  over  to  the  receiver  the  said  rents  and  profits. 

The  issues,  both  of  law  and  fact,  were  referred  to  a  referee, 
and  at  the  trial  before  him  the  plaintiff  established  each  and 
every  allegation  in  his  complaint,  and  the  defendant  having 
offered  no  evidence,  the  case  was  submitted  to  the  referee  with- 
out argument,  who  filed  his  report,  to  which  no  exceptions 
were  taken,  and  upon  this  report  Judge  Wallace  rendered 
judgment  (of  foreclosure,  we  presume,  though  it  is  not  so 
stated  in  the  "case")  on  the  25th  of  June,  1890,  which  con- 
tained, amongst  other  things,  the  following  provision:  "It  is 
further  ordered  that  the  receiver  of  the  rents  and  profits  of  the 
said  premises  pending  this  litigation  pay  such  sum  as  he  may 
collect  as  rents,  after  deducting  his  commissions,  to  the  plain- 
tiff, should  the  sum  realized  from  the  state  of  the  premises  be 
insufficient  to  satisfy  his  demands." 

From  this  judgment,  as  well  as  from  the  interlocutory  order 
of  Judge  Norton  appointing  a  receiver,  defendant  appeals  upon 
the  several  grounds  set  out  in  the  record,  which  need  not  be 
repeated  here. 
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Before  proceeding  to  consider  the  merits  of  this  appeal,  it 
will  be  necessary  to  consider  two  preliminary  objections  raised 
by  counsel  for  respondent,  the  first  of  which,  however,  will,  in 
our  judgment,  be  more  appropriately  considered  in  connection 
with  the  merits,  and  will  therefore  be  passed  over  for  the  pres- 
ent. The  second  is,  that  inasmuch  as  there  was  no  exception 
taken  to  the  report  of  the  referee,  there  could  be  no  appeal 
taken  from  the  final  decree  of  his  honor  Judge  Wallace,  con- 
firming the  referee's  report.  However  this  might  be  if  the 
present  appeal  undertook  to  question  the  correctness  of  any 
of  the  findings  of  law  or  fact  by  the  referee  which  were  con- 
firmed by  the  circuit  judge  need  not  be  considered,  inasmuch 
as  the  appeal  imputes  no  error  in  this  respect,  and  questions 
only  the  right  to  have  a  receiver  appointed,  and  the  dis- 
position of  the  rents  and  profits  collected  by  him,  a  matter 
with  which,  so  far  as  appears,  the  referee  had  nothing  what- 
ever to  do.  It  seems  to  us,  therefore,  that  the  appeal  is  properly 
before  us,  and  it  presents  substantially  but  a  single  question, 
— whether,  in  the  case  as  made  by  the  plaintiff,  he  was  en- 
titled to  an  order  for  the  appointment  of  a  receiver;  for  if  he 
was,  then  that  portion  of  the  decree  of  Judge  Wallace  which 
is  appealed  from  was  right,  but  if  he  was  not,  then  it  is  erro- 
heous. 

It  is  well  settled  in  this  state,  that  by  the  act  of  1791,  as  it 
has  been  construed  in  many  decisions  which  are  so  well  known 
to  the  profession  as  to  render  it  unnecessary  to  cite  them,  the 
relation  of  mortgagor  and  mortgagee  is  totally  different  from 
that  which  existed  at  common  law.  By  our  law  a  mortgage 
of  real  estate  is  not  a  conveyance  of  any  estate  whatever,  but 
is  simply  a  contract  whereby  the  mortgagee  obtains  a  lien 
on  the  property  mortgaged  as  a  security  for  the  payment  of 
a  debt.  The  mortgagor  still  remains,  even  after  condition 
broken,  the  owner  of  the  mortgaged  premises,  and  retains  all 
the  rights  incident  to  such  ownership,  amongst  which  is  the 
right  to  receive  the  rents  and  profits,  while  the  mortgagee 
simply  holds  a  lien  upon  the  property  to  secure  the  payment 
of  his  debt,  which  he  may  enforce  in  any  of  the  modes  recog- 
nized by  law.  But  having  no  title  to  or  ownership  of  the  mort- 
gaged premises,  he  cannot  claim  any  of  the  rights  incident  to 
such  a  relation.  His  rights  are  limited  by  the  terms  of  the 
contract  as  found  in  the  mortgage,  and  by  that  contract  he  sim- 
ply has  a  lien  on  the  mortgaged  premises,  and  that  he  m&j 
enforce  in  any  proper  way. 
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A  mortgage  on  real  estate  in  the  usual  form  gives  no  lien 
upon  the  produce  of  the  land;  for  if  it  did,  then  no  one  could 
safely  buy  from  the  mortgagor  a  bale  of  cotton,  or  any  other 
produce  raised  upon  the  mortgaged  premises,  as  it  might  be 
followed  into  the  hands  of  the  purchaser  by  the  mortgagee  and 
sold  under  his  lien.  On  the  contrary,  the  rule  is  well  stated 
in  the  quotation  from  Jones  on  Mortgages,  sec.  771,  found  in 
the  case  oi  Reeder  v.  Dargan,  15  S.  C.  185,  in  these  words:  "A 
mortgagee  has  no  specific  lien  upon  the  rents  and  profits  of  the 
mortgaged  land,  unless  he  has  in  the  mortgage  stipulated  for 
a  specific  pledge  of  them  as  part  of  his  security.  He  has  no 
claim  upon  them  until  he  has  the  right  to  take  possession  of 
the  premises  under  the  mortgage."  It  seems  to  us,  therefore, 
that  the  question  whether  the  mortgagee  can,  before  or  pend- 
ing proceedings  for  foreclosure,  subject  the  rents  and  profits  of 
the  mortgaged  premises  to  the  payment  of  his  debt  depends 
entirely  upon  the  contract  of  the  parties,  as  stated  in  the  mort- 
gage. If  there  is  a  stipulation  therein  that  the  mortgagee 
shall  have  a  lien  upon  the  rents  and  profits,  as  well  as  upon 
the  land,  then,  of  course,  such  lien  may  be  made  effective  by 
the  appointment  of  a  receiver,  under  proper  allegations  and 
proofs;  but  if  the  mortgage  contains  no  such  stipulation,  then 
the  mortgagee  has  no  higher  or  better  claim  to  the  rents  and 
profits  than  an  unsecured  creditor  of  the  mortgagor. 

While  the  authorities  elsewhere  seem  to  be  somewhat  con- 
flicting upon  this  point,  growing  probably  out  of  the  failure  to 
keep  in  mind  the  marked  distinction  between  the  nature  and 
effect  of  a  mortgage  at  common  law  and  under  statutes  like 
our  act  of  1791,  it  seems  to  us  that  the  cases  in  this  state  are 
in  accord  with  the  view  herein  presented.  The  case  of  Stoney 
V.  ShuUz,  1  Hill  Ch.  499,  27  Am.  Dec.  429,  is  not  in  conflict, 
for  there  the  mortgagor  was  out  of  possession,  and  hence,  by 
the  express  terms  of  the  statute,  the  provisions  of  the  act  of 
1791  did  not  apply.  It  is  true  that  Dargan,  Ch.,  in  Matthews 
V.  Preston,  6  Rich.  Eq.  307,  does  intimate  that  where  the 
mortgaged  premises  ar'>  in  the  occupancy  of  a  tenant  under  a 
lease  from  the  mortgagor,  the  mortgagee  may,  by  proper  pro- 
ceedings, subject  the  rents  due  by  such  tenant  to  the  payment 
of  the  mortgage  debt,  citing  the  case  of  Stoney  v.  Shultz,  1 
Hill  Ch.  499,  27  Am.  Dec.  429,  which,  as  we  have  seen,  was  a 
case  in  which  the  act  of  1791  did  not  apply;  but  he  says  in 
the  same  case  "  that  the  mortgagor  in  possession  is  not  liable 
to  the  mortgagee  on  account  of  rents."     And  again  he  says: 
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"If  the  mortgagor  or  the  assignee  of  the  equity  of  redemption 
have  tenants  in  possession  of  the  mortgaged  premises  paying 
rent,  such  tenants  may  be  brought  into  this  court  and  be  re- 
quired to  pay  the  accruing  rents,  or  their  rents  in  arrear,  for 
the  benefit  of  a  mortgagee  whose  security  from  the  mortgaged 
premises  is  inadequate.  But  I  am  aware  of  no  case  nor  have 
I  been  able  to  find  a  single  authority  to  support  the  proposi- 
tion that  the  mortgagor  or  the  assignee  of  his  equity  of  re- 
demption is  liable  to  account  to  the  mortgagee  for  rents  in 
consequence  of  their  own  use  and  occupation  of  the  mortgaged 
premises,  or  for  rents  actually  received  by  them  from  their 
tenants  before  bill  filed  or  before  notice." 

The  distinction  which  the  learned  chancellor  seems  to  draw 
between  a  case  where  the  mortgagor  retains  the  use  and  occu- 
pation of  the  mortgaged  premises  and  where  the  same  are 
leased  to  a  third  person  is  somewhat  difficult  to  appreciate. 

It  may  be  possible  that  he  regarded  the  mortgagor  as  out  of 
possession  where  the  premises  are  leased  to  another;  but  if  so, 
he  was  clearly  in  error,  as  it  has  been  settled  otherwise  in  the 
subsequent  cases  of  Laffan  v.  Kennedy,  15  Rich.  246,  and  War* 
ren  v.  Raymond,  12  S.  C.  9.  But  whatever  may  have  been  the 
ground  of  the  distinction,  it  is  sufficient  to  know  that  the  view 
we  adopt  in  this  case  is  fully  supported  by  that  case,  as  it  is 
conceded  that  the  mortgagor  was  in  this  case  in  the  actual 
occupation  of  the  mortgaged  premises,  and  therefore  not  liable 
to  account  for  rents  in  consequence  of  her  own  use  and  occu- 
pation. 

It  seems  to  us,  also,  that  the  case  of  Reeder  v.  Dargan,  15 
S.  C.  175,  so  far  from  containing  any  intimation  to  the  con- 
trary, as  is  contended  by  counsel  for  respondent,  supports  the 
view  which  we  have  adopted.  See  also  the  case  of  Seignious 
V.  Pate,  32  S.  C.  137,  17  Am.  St.  Rep.  846,  which,  though  de- 
cided  upon  another  point,  after  alluding  to  the  marked  dis- 
tinction between  the  nature  and  effect  of  a  mortgage  at  common 
law  and  a  similar  instrument  under  our  law,  contains  the 
following  language,  quite  appropriate  to  our  present  inquiry: 
*'  Such  being  the  well-established  character  and  legal  effect  of 
a  mortgage  in  this  state  under  the  act  of  1791,  so  long  as  the 
mortgagor  remains  in  possession,  it  would  seem  to  follow,  logi- 
cally and  necessarily,  that,  in  the  absence  of  any  pledge  by  the 
mortgagor  in  the  mortgage  of  the  rents  and  profits,  they  would 
legally  belong  to  the  mortgagor,  with  no  claim  whatever  thereon 
*>y  the  mortgagee  in  advance  of  a  foreclosure,  previous  to  which 
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the  mortgagor  would  have  the  right  to  dispose  of  said  rents  as 
he  chose.  Otherwise  the  court  would  make  the  contract  for 
the  parties,  instead  of  the  parties  themselves,  if  it  assumed  to 
turn  over  said  rents  and  profits  to  the  mortgagee,  in  the  ab- 
sence of  any  stipulation  to  that  end,  or  of  any  pledge  thereof." 

Applying  these  principles  to  the  case  in  hand,  it  is  quite 
clear  that  there  was  error  in  granting  the  order  for  the  appoint- 
ment of  a  receiver.  So  much  of  section  265  of  the  code  as 
applies  to  this  case  reads  as  follows:  "  A  receiver  may  be  ap- 
pointed by  a  judge  of  the  circuit  court,  either  in  or  out  of  court, 
—  1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost  or  materially  injured  or  impaired."  Now,  as  we 
have  seen,  the  mortgage  gives  to  the  mortgagee  no  real  or  even 
apparent  right  to  the  mortgaged  premises,  and  certainly  none 
whatever  to  the  rents  and  profits  thereof,  and  hence  this  pro- 
vision of  the  code  did  not  warrant  the  appointment  of  a  re- 
ceiver. The  mortgagor,  remaining  the  owner  of  the  mortgaged 
premises  until  the  sale  thereof,  was  of  course  entitled  as  such 
to  the  rents  and  profits,  and  we  are  unable  to  perceive  by  what 
authority  the  property  of  one,  against  whom  no  debt  even  has 
been  established,  can  be  seized  and  impounded,  pending  an 
efibrt  on  the  part  of  an  alleged  creditor  to  establish  a  claim 
against  the  acknowledged  owner  of  such  property.  Neither  a 
copy  of  the  complaint  nor  of  the  mortgage  is  set  out  in  the 
"  case,"  and  we  only  know  the  allegations  of  the  one  and  the 
terms  of  the  other  from  what  is  there  stated.  It  does  not  ap- 
pear that  the  mortgage  contained  any  provision  subjecting  the 
rents  and  profits  of  the  mortgaged  premises  to  a  lien  to  secure 
the  payment  of  the  mortgage  debt,  and  no  such  allegation  ap- 
pears to  be  in  the  complaint,  nor  is  there  any  allegation  that 
the  mortgagor  has  committed,  or  is  even  about  to  commit,  any 
waste  of  the  mortgaged  premises,  and  hence  we  do  not  see 
that  any  case  was  stated  in  the  complaint  which  would  war- 
rant the  appointment  of  a  receiver  of  the  rents  and  profits. 

While  it  is  true,  as  urged  by  respondent's  counsel  as  the 
first  preliminary  objection  alluded  to  above,  that  if  there  is  not 
enough  appearing  in  the  "  case  "  to  indicate  error  in  the  action 
of  the  court  below,  then  the  judgment  of  the  court  must  be 
affirmed,  yet  the  application  which  counsel  proposes  to  make 
of  this  proposition  in  the  present  instance,  to  wit,  that  if  the 
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question  turns  upon  the  terras  of  the  mortgage,  and  a  copy  of 
the  same  is  not  incorporated  in  the  "  case,"  then  this  court 
cannot  undertake  to  say  that  there  is  any  error  in  the  judg- 
ment appealed  from,  cannot  be  approved.  It  was  for  the 
plaintiff  to  state  and  prove  such  a  case  as  would  entitle  him 
to  the  relief  demanded,  and  if,  in  stating  the  terms  of  the  mort- 
gage upon  which  his  claim  is  based,  he  fails  to  show  that  the 
mortgage  contained  any  stipulation  subjecting  the  rents  and 
profits  of  the  mortgaged  premises  to  a  lien  to  secure  the  pay- 
ment of  the  mortgage  debt,  then  such  omission  is  fatal  to  his 
claim  to  have  a  receiver  appointed. 

But  again,  while  it  is  not  stated  distinctly  in  the  "  case " 
that  the  order  appointing  a  receiver  was  granted  before  any 
referee  was  appointed,  or  at  least  before  any  reference  had  been 
held,  yet  the  inference  is  irresistible  that  such  was  the  fact, 
and  if  so,  then  clearly  there  was  no  authority  for  the  granting 
of  such  an  order;  for  until  the  reference  was  held,  the  parties 
were  at  issue  as  to  all  the  allegations  in  the  complaint,  and 
the  plaintiff  had  not  then  established  any  apparent  right  to 
any  property  whatever,  and  had  not  even  established  any 
claim  against  the  defendant,  as  the  affidavits  used  in  support 
of  the  motion  for  the  appointment  of  a  receiver  seem  mainly 
intended  to  show  the  insolvency  of  the  defendant  and  the  in- 
sufficiency of  the  mortgaged  premises  to  satisfy  the  mortgage 
debt.  But  we  are  not  disposed  to  rest  our  conclusion  upon 
this,  and  prefer  to  base  it  upon  the  broader  ground  stated 
above,  that  no  case  was  stated  warranting  the  appointment  of 
a  receiver. 

It  only  remains  to  consider  the  exception  to  that  portion  of 
the  judgment  of  his  honor  Judge  Wallace,  which  directed  the 
receiver  to  pay  over  to  the  plaintiff  such  sura  as  he  may  col- 
lect as  rents,  after  deducting  his  commissions,  if  the  proceeds 
of  the  sale  of  the  mortgaged  premises  should  prove  insufficient 
to  satisfy  the  mortgage  debt.  Inasmuch  as  Judge  Wallace 
had  no  authority  to  review  the  order  of  his  predecessor,  and 
was  not  at  liberty  to  disregard  the  same,  it  cannot  be  said  that 
there  was  any  error  on  his  part,  as  the  case  was  presented  to  him^ 
in  inserting  the  provision  complained  of  in  his  judgment  of  fore- 
closure; for  if  there  had  been  no  error  in  granting  the  order 
for  the  appointment  of  a  receiver,  such  provision  would  legiti- 
mately have  followed;  but  as  it  has  now  been  ascertained  that 
the  order  appointing  the  receiver  was  erroneous,  the  conse- 
quence flowing  from  it  must  also  be  so  regarded. 
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The  judgment  of  this  court  is,  that  the  order  of  Judge  Nor- 
ton, and  BO  much  of  the  judgment  of  Judge  Wallace  as  is 
appealed  from,  be  reversed,  and  that  the  case  be  remanded 
to  the  circuit  court  for  such  further  proceedings  as  may  bo 
necessary.  

Mortoaoke's  'Rtqht  to  Rexts  and  to  a  Receiver  to  Secxtrk  their  Pat- 
MENT,  —  In  the  absence  of  a  stipulation  in  the  mortgage,  a  mortgagee,  as 
fiuch,  has  no  right  to  the  rents  and  profibs  of  mortgaged  property.  In  order 
to  obtain  a  right  to  the  rents  and  profits  before  his  debt  becomes  due,  he 
must  take  a  specific  pledge  of  them  for  the  security  of  his  debt:  Argyll  v. 
Pitts,  78  N.  Y.  239;  Wyckoff  v,  Scqfield,  93  N.  Y.  475;  Douglass  v.  Cline,  12 
Bush,  608;  Woollei/  v.  Holt,  U  Bush,  788;  Kilkhreio  v.  Hines,  104  N.  C.'.182; 
17  Am.  St.  Rep.  672;  Whitehead  v.  Woolen,  43  Miss.  523;  Williams  v.  Noland, 
2  Tenn.  Ch.  151;  Syracuse  City  Baiik  v.  Tallman,  31  Barb.  201.  He  can  only 
become  entitled  to  the  rents'  by  commencing  suit  for  foreclosure,  and  procur- 
ing the  appointment  of  a  receiver,  and  then  he  is  confined  to  the  rents  ac- 
cruing during  the  pendency  of  the  suit:  Argallv.  Pitts,  78  N.  Y.  239;  Jacobs 
V.  Oibson,  9  Neb.  380;  Childs  v.  Hurd,  32  W.  Va.  66.  Where  a  mortgagee 
has  neglected  to  take  a  specific  pledge  of  the  rents  and  profits  for  the  secur- 
ity of  his  debt  before  it  becomes  due,  he  has  no  equitable  right  to  the  rents 
and  profits  in  the  mean  time,  and  if  the  mortgagor  dies,  his  judgment  credi- 
tors are  entitled  to  a  preference  in  payment  out  of  such  rents  and  profits:  Bank 
of  Ogdensburgh  v.  Arnold,  5  Paige,  38.  A  mortgage  which  does  not  by  its 
terms  pledge  the  rents  and  profits  of  the  mortgaged  premises  gives  the 
mortgagee  no  lien  on  them,  and  the  mortgagor  may  take  them  and  assign 
them  without  liability  to  account  for  them  to  the  mortgagee.  And  if  the 
mortgagor  appropriates  them  before  the  mortgagee  has  acquired  a  specific 
lien  on  them,  the  mortgagee  can  never  recover  them  back:  Leeds  v.  Oifford, 
41  N.  J.  Eq.  464;  Howell  v.  Ripley,  10  Paige,  43;  Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  567;  Wyckoff  v.  Scojield,  98  N.  Y,  475;  Keyser  v.  Hitz,  Mackey, 
179. 

Mortgagor  in  Possession  Entitled  to  Rents.  —  A  mortgagor  who  is  al- 
lowed to  remain  in  possession  of  the  mortgaged  premises  is  entitled  to  the 
rents  and  profits  thereof,  and  has  the  right  to  take  and  appropriate  them  to 
his  own  use  without  accounting  for  them  to  the  mortgagee:  Best  v.  Schermier, 
6  N.  J.  Eq.  154;  Silverman  v.  Northwestern  Mitt.  Life  Ins.  Co.,  5  III.  App.  124; 
Harrisonv.  Wyse,  24  Conn.  1;  63  Am.  Dec.  151;  Rider  v.  Bagley,  84  N.  Y.  461; 
Clason  V.  Corley,  5  Sand.  447;  ChiUls  v.  Hurd,  32  \V.  Va.  66;  Jacobs  v.  Gib- 
son, 9  Neb.  380.  In  delivering  the  opinion  of  the  conrt  in  Best  v.  Scliermier, 
^  N.  J.  Eq.  155,  Halsted,  C,  said:  "I  have  considered  that  the  mortgagor  is 
entitled  to  the  rents  while  he  is  in  possession  by  his  tenants.  I  am  satisfied 
that  tlie  contrary  practice  was  inconsistent  with  what  is  now  well  understood 
to  be  the  nature  of  a  mortgage,  and  led  to  great  oppression."  And  Green, 
J.,  in  delivering  the  opinion  of  the  court  in  Childs  v.  Hurd,  32  W.  Va.  87, 
said:  "  So  long  as  the  mortgagor  is  allowed  to  remain  in  possession  he  is  en- 
titled to  receive  and  apply  to  his  own  use  the  increase  and  profits  of  the 
mortgaged  estate;  and  although  the  mortgagee  may  have  the  right  to  take 
possession  upon  condition  broken,  if  he  does  not  exercise  the  right  he  can- 
not claim  the  rents;  if  he  wishes  to  receive  the  rents  he  must  take  means  to 
obtiiii  the  possession."  And  the  assignee  of  the  mortgagor  or  the  purchaser 
of  iha  equity  of  redemption  stands  in  the  place  of  the  mortgagor  and  sue- 


794  Hardin  v.  Hardin.  [S.  Carolina, 

ceeds  to  all  his  rigbta:  Syracuse  City  Bank  v.  Tallman,  31  Barb.  201;  Silver' 
manv.  Northwestern  Mut.  Life  Ina.  Co.,  5111.  App.  1*24.  But  a  mortgagee  who 
takes  possession  of  the  mortgaged  premises,  and  receives  the  rents  and  profits, 
must  apply  them  to  the  payment  of  his  debt,  and  account  for  them:  Harrison 
V.   Wyse,  24  Conn.  1;  63  Am.  Dec.  151. 

Mortgagee's  Rights  at  Common  Law.  — At  common  law,  the  mortgagee, 
immediately  upon  the  execution  of  the  mortgage  deed,  became  seised  of  an 
estate  in  fee  in  the  mortgaged  premises.  The  occupation  of  a  mortgagor 
who  remained  in  possession  after  the  execution  of  the  mortgage  was  like  that 
of  a  tenant  at  will.  The  mortgagee  was  deemed  the  absolute  owner,  haying 
a  right  to  enter  and  to  maintain  a  possessory  action  against  the  mortgagor,  or 
any  other  person,  except  tenants  who  had  entered  under  leases  made  prior 
to  the  execution  of  the  mortgage.  But  if  the  mortgage  deed  contained  cove- 
nants by  which  the  mortgagor  was  entitled  to  retain  the  possession,  a  court 
of  equity  would  protect  him  in  the  enjoyment  of  such  right,  and  enjoia 
any  action  or  other  proceeding  instituted  by  the  mortgagee  to  eject  him: 
Matthews  v.  Preston,  6  Rich.  Eq.  307,  note. 

Receiver  of  Rents  of  Mortgaged  Property,  Appointment  ot.  —  Under 
the  rule  that  formerly  prevailed  in  England,  a  mortgagee  who  had  a  legal 
estate  and  could  enter  after  a  default,  or  recover  possession  in  an  action  at 
law,  was  held  not  to  be  entitled  to  a  receiver  of  the  rents  of  the  mortgaged 
estate:  Berney  v.  Sewell,  1  Jacob  &  W.  647;  Sturch  v.  Young,  5  Beav.  557; 
AcMand  v.  Oravener,  31  Beav.  482;  Williama  v.  Bobinson,  16  Conn.  517;  High 
on  Receivers,  2d  ed.,  sec.  640;  2  Jones  on  Mortgages,  4th  ed.,  sec.  1519.  The 
reason  given  for  this  rule  was,  that  the  legal  mortgagee,  being  entitled  to 
immediate  possession,  stood  in  no  need  of  the  aid  of  equity,  because  he  could 
at  once  protect  his  interest  by  himself  taking  possession.  But  by  the  statute 
23  &  24  Vict.,  c.  145,  sees.  11-32,  it  is  provided  that  the  mortgagee,  in  all 
cases  where  the  payment  of  the  principal  is  in  arrear  one  year,  or  the  inter> 
rest  six  months,  or  after  any  omission  to  pay  any  insurance  premium  which 
by  the  terms  of  the  deed,  ought  to  be  paid,  may  obtain  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  estate  mortgaged.  And  even  under 
the  rule  prevailing  in  England  before  the  enactment  of  this  statute,  a  re* 
ceiver  was  generally  appointed  if  the  circumstances  of  the  case  were  such 
that  the  mortgagee  could  not  obtain  possession  by  an  action  at  law.  Thus  a 
second  mortgagee,  who  was  regarded  as  having  an  equitable  estate  only,  and 
who  was  unable  to  enter  as  against  the  first  mortgagee,  was  generally  held  to 
be  entitled  to  the  appointment  of  a  receiver,  when  proper  reasons  for  the  ap- 
pointment were  shown.  But  such  appointment  was  without  prejudice  to  the 
right  of  the  first  mortgagee  to  obtain  possession:  Bryan  v.  Cormick,  1  Cox 
0.  C.  422;  Dalmer  v.  Dashwood,  2  Cox  C.  0.  378;  Berney  v.  Sewell,  1  Jacob 
&  W.  647;  Anderson  v.  Kemsliead,  16  Beav.  329;  Adcland  v.  Chravener,  31 
Beav.  482;  Meaden  v.  Sealey,  6  Hare,  620;  and  see  Cortieyou  v.  Hathatoay,  11 
N.  J.  Eq.  39;  64  Am.  Dec.  478. 

Appointment  Largely  in  Discretion  of  Court. — Courts  of  equity  in 
this  country  seem,  as  a  general  rule,  to  have  been  more  liberal  in  the  exer> 
cise  of  their  power  to  appoint  receivers  of  the  rents  and  profits  in  mortgage 
cases.  Yet  is  well  settled  in  this  country  that  the  appointment  of  a  receiver 
rests  largely  in  the  discretion  of  the  court,  and  is  governed,  toagreatextent, 
by  the  circumstances  of  each  particular  case:  Milwaukee  etc  R,  R.  Co.  v» 
Soulier,  2  Wall.  510;  Verplank  v.  Caines,  1  Johns.  Ch.  57;  Rider  v.  Bagley,  84 
N.  Y.  461;  Harsh  v.  Hursh,  99  Ind.  500;  Douglass  v.  Cline,  12  Bush,  608; 
Lowell  V.  Doe,  44  Minn.  144;  Myers  v.  Eslell,  48  Miss.  372;  Jacobs  v.  Oibson^ 
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9  Neb.  380;  Cone  v.  Paute,  12  Heisk.  506;  Morrison  v.  BucJmer,  Hempst.  442; 
Saks  V.  Liisk,  60  Wis.  490.  It  ia  not  a  matter  of  course  to  appoint  a  receiver 
in  a  foreclosure  suit:  Hachett  v.  Snow,  10  Ired.  Eq.  220. 

Appointment  Madk  with  Great  Caution,  and  only  on  Good  Grounds, 
—  The  appointment  of  a  receiver  of  the  rents  and  profits  of  mortgaged  prop- 
erty should  be  made  with  great  caution,  and  only  in  cases  of  pressing  and 
apparent  necessity:  Patten  v.  Accessory  Transit  Co.,  4  Abb.  Pr.  237;  Sholwell 
V.  Smith,  3  Edw.  Ch.  588.  To  warrant  the  appointment  of  a  receiver,  it  must 
clearly  appear  that  the  mortgagor,  or  other  person  liable  for  the  mortgage 
debt,  is  hopelessly  insolvent,  and  that  the  property  mortgaged  is  inadequate 
security  for  the  debt:  Cone  v.  Combs,  5  McCrary,  651;  Syracuse  City  Bank  v. 
Tallman,  31  Barb.  201;  Brown  v.  Chase,  Walk.  Ch.  43;  Williams  v.  Noland, 
2  Tenn.  Ch.  151.  And  a  security  is  presumed  to  be  sufficient  until  the  con- 
trary is  shown:  Brown  v.  Chase,  Walk.  Ch.  43,  A  receiver  will  not  be  ap- 
pointed in  a  foreclosure  suit,  unless  it  is  made  to  appear  that  there  is  an  im- 
perative necessity  for  the  appointment:  Sales  v.  Lusk,  60  Wis.  490;  Syraaiae  City 
Bank  v.  Tallman,  31  Barb.  201 ;  Silverman  v.  Northwestern  M.  L.  I.  Co.,  5  111. 
App.  124.  A  receiver  will  not  be  appointed  unless  it  is  clearly  made  to  appear 
that  the  security  is  inadequate,  or  that  the  rents  and  profits  are  in  danger  of 
being  lost,  or  materially  injured  or  impaired,  or  that  there  is  imminent  danger 
of  the  waste,  removal,  or  destruction  of  the  mortgaged  property:  Morrisonv, 
Buckner,  Hempst.  442;  Callaiuxn  v.  Shaw,  19  Iowa,  183;  Sleeper  v.  Iselin,  59 
Iowa,  379.  In  no  mortgage  case  ought  a  receiver  to  be  appointed  when  it 
appears  that  on  a  foreclosure  the  mortgaged  premises  will  bring  enough  to 
pay  the  amount  of  the  mortgage  debt,  with  the  interests  and  costs:  Pullan  v. 
Cincinnati  etc,  R.  R,  Co.,  4  Biss.  35.  Nor  will  a  receiver  be  appointed  whea 
the  rents  and  profits  are  being  applied  to  the  payment  of  the  mortgage  debt, 
and  the  necessary  expenses  incurred  in  the  management  and  care  of  the  prop- 
erty: Myton  w.  Davenport,  51  Iowa,  583.  And  where  the  security  has  not 
decreased  since  the  mortgage  was  given,  and  there  is  no  evidence  that  the 
property  is  being  mismanaged  by  the  assignee  in  possession  thereof,  a  receiver 
should  not  be  appointed  upon  the  application  of  a  plaintifif  seeking  to  inter- 
cept the  rents  and  profits,  and  divert  them  to  his  own  use,  "to  the  prejudice 
of  prior  mortgagees,  although  the  mortgagor  is  non-resident  and  insolvent: 
Saks  V.  Lusk,  60  Wis.  490.  And  it  is  error  to  appoint  a  receiver  in  a  fore- 
closure suit,  where  no  waste,  or  failure  to  pay  taxes,  or  diminution  of  the 
value  of  the  security,  or  increase  of  the  mortgage  debt  has  been  shown,  but, 
on  the  contrary,  it  has  been  shown  that  such  debt  has  been  reduced  since  the 
taking  of  the  mortgagei;  that  less  than  half  of  the  remaining  debt  is  due,  in- 
cluding only  a  small  amount  of  interest;  that  the  property  consists  of  city  lots, 
presumably  salable  in  parcels;  and  that  there  is  nothing  to  show  that  a  party 
personally  liable  for  a  large  part  of  the  debt  is  not  responsible  to  the  full 
amount  of  any  probable  deficiency:  Mo)Tis  v.  Branchattd,  52  Wis.  187. 

Receiver  will  bb  Appointed  when.  —  While  the  appointment  of  a  re- 
ceiver rests,  as  has  been  shown,  in  the  discretion  of  the  court,  and  will  not  be 
made  except  upon  good  grounds  shown,  it  is  well  settled  by  the  great  weight 
of  authority  that  upon  the  commencement  of  a  suit  to  foreclose  a  mortgage, 
a  court  of  equity  will,  upon  the  application  of  the  mortgagee,  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  mortgaged  premises,  whenever  sufficient 
equitable  grounds  for  such  appointment  are  shown.  The  principal  grounds 
upon  which  such  relief  is  granted  are:  1.  That  the  property  covered  by  the 
mortgage  is  an  inadequate  security  for  the  payment  of  the  debt,  with  the  ac- 
crued interest  and  costs  of  suit;  and  2.  That  the  mortgagor,  or  other  per- 
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fion  liable  for  the  payment  of  the  debt,  is  insoWent,  beyond  the  jnriadiotion, 
or  in  such  doubtful  financial  standing  that  an  execution  against  him  for  any 
deficiency  would  be  unavailing.  Where  these  two  grounds  are  ahown  to 
«xist,  a  court  of  equity  is  almost  universally  regarded  as  having  power  to 
appoint  a  receiver  of  the  rents  and  profits:  Kountze  v.  Omaha  Hotel  Co.,  107 
U.  S.  378;  Grant  v.  Plwenix  M.  L.  I.  Co.,  121  U.  S.  105;  Lehman  v.  Talkmee 
Mfg.  Co.,  64  Ala.  567;  Price  v.  Dowdy,  34  Ark.  285;  Pasco  v.  Oamble,  15  Fla. 
562;  Haaa  v.  Chicago  Building  Society,  89  111.  498;  Main  v.  Ointhert,  92  Ind. 
180;  Douglass  v.  Cline,  12  Bush,  608;  Lowell  v.  Doe,  44  Minn.  144;  Phillips 
V.  Eiland,  52  Miss.  721;  Hyman  v.  Kelly,  1  Nev.  179;  Bank  of  Ogdensburg  v. 
Arnold,  5  Paige,  39;  Sea  Ins.  Co.  v.  Stebbiiis,  8  Paige,  565;  Astor  v.  Turner, 
11  Paige,  436;  43  Am.  Dec.  766;  Warner  v.  Oouverneur,  1  Barb.  36;  Astor  v. 
Turner,  2  Barb.  444;  Smith  v.  Tiffany,  13  Hun,  671;  Hollenbeck  v.  Donell,  29 
Hun,  94;  Kerchner  v.  Fairley,  80  N.  C.  24;  Oldham  v.  First  Nat.  Bank  of 
Wilmington,  84  N.  C.  304;  Henshaw  v.  IVella,  9  Humph.  568;  Finch  v.  Hough- 
ton, 19  Wis.  149;  Schreiber  v.  Carey,  48  Wis.  208.  In  Nebraska,  if  it  appears 
that  the  mortgaged  property  "is  probably  insufficient  to  discliarge  the  mort- 
gage debt,"  a  receiver  will  be  appointed:  Jacobs  v.  Gibson,  9  Neb.  380.  And 
in  Eslava  v.  Crampton,  61  Ala.  507,  it  was  held  that  where  a  mortgagor  who 
agreed  in  the  mortgage  to  insure  the  property,  pay  taxes,  and  keep  it  in  re- 
pair failed  to  do  so,  and  was  shown  to  be  insolvent,  the  court  would  not 
olosely  scrutinize  conflicting  evidence  as  to  the  value  of  the  mortgaged  prem- 
ises, upon  which  a  receiver  was  appointed.  So  in  Bolles  v.  Duff,  35  How.  Pr. 
481,  it  was  held  that  if  the  mortgagee  is  irresponsible,  or  is  committing 
w^aste,  or  the  rents  and  profits  are  in  danger  of  being  lost,  a  receiver  will  be 
appointed.  See  also  Worrill  v.  Coker,  56  Ga.  666.  And  in  Kentucky  a  re- 
ceiver will  be  appointed  when  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  the  condition  of  the  mortgage  has 
not  been  performed:  Newport  etc.  Bridge  Co.  v.  Douglass,  12  Bush,  673; 
Woolley  V.  Holt,  14  Bush,  788.  In  Indiana,  it  seems,  it  is  only  necessary  to 
show  that  the  property  mortgaged  is  insufficient  to  discharge  the  mortgage 
debt,  without  showing  that  the  mortgagor  is  insolvent:  Povder  v.  State,  98 
Ind.  330;  Hursh  v.  Hursh,  99  Ind.  500. 

Provision  in  Mortqaqe  for  Appointment  or  Receiver,  Effect  of.  — 
When  a  mortgage  contains  a  provision  that  in  case  of  default  a  receiver  of 
the  rents  may  be  appointed,  the  court  will  appoint  a  receiver  upon  a  less 
clear  showing  than  where  the  mortgage  contains  no  such  provision.  It  will 
not,  however,  enforce  such  a  provision  if,  under  all  the  circumstances  of  the 
case,  it  would  be  inequitable  to  do  so.  But  if  there  is  no  good  reason  shown 
why  it  should  not  be  enforced,  a  court  of  equity  will  specifically  enforce  it: 
Keogh  Mfg.  Co.  v.  Whiston,  26  Abb.  N.  0.  358;  De»  Moines  Gas  Co.  v.  West, 
44  Iowa,  23;  Paitie  v.  McElroy,  73  Iowa,  81. 

Appointment  of  Receiver  afper  Decree. — The  appointment  of  a  re- 
ceiver after  final  decree  is  unusual,  and  if  allowable,  should  be  supported  by 
a,  strong  showing  of  facts:  Adair  v,  Wright,  16  Iowa,  385;  2  Jones  on  Mort- 
gages, sec.  1531.  But  where  facts  sufficient  to  justify  it  are  shown,  a  re- 
ceiver may  be  appointed  after  decree,  and  even  after  appeal:  Bank  of  Utica 
V.  Finch,  3  Barb.  Ch.  293;  49  Am.  Dec.  175;  Oldham  v.  First  National  Bank 
of  Wilmington,  84  N.  0.  304;  Thomas  v.  Davies,  11  Beav.  29.  And  in  Indiana, 
the  court  may  appoint  a  receiver  of  the  rents  and  profits  during  the  year  al« 
lowed  for  redemption,  where  the  appointment  is  necessary  to  secure  ample 
justice  to  the  parties:  Connelly  v.  Dickson,  76  Ind.  440;  Merritt  v.  Gibson,  129 
Ind.  155.     And  a  receiver  who  has  been  properly  appointed  may  be  continue 
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after  the  decree:  BucJianan  v.  Berkshire  L.  I.  Co.,  96  lad.  510.  Bat  a  mort- 
gagee who,  having  become  the  purchaser  at  his  own  sale,  brings  a  suit  to 
have  the  uncertainty  of  his  title  resolved,  is  not  entitled  to  have  a  receiver 
appointed  in  that  suit:  McLean  v.  Presley,  56  Ala.  211. 

Receiver  not  Appointed  in  New  Jersey  vob  Mebb  Inadequacy  and 
Insolvency.  — The  rule  that  a  receiver  of  the  rents  and  profits  will  be  ap- 
pointed where  the  mortgaged  premises  are  inadequate  security  for  the  mort- 
gage debt  and  the  mortgagor  is  insolvent,  has  not  been  adopted  by  the  courts 
of  New  Jersey.  Such  inadequacy  and  insolvency  are  not  in  themselves  re* 
garded  as  sufficient  grounds  to  warrant  the  appointment  of  a  receiver  in  that 
state:  Cortleyouy.  Hathaway,  11  N.  J.  Eq.  39;  64  Am.  Dec.  478;  Best  v.  Scher- 
mier,  6  N.  J.  Eq.  154;  Frisbie  v.  Bateman,  24  N.  J.  Eq.  28.  But  where  the 
buildings  upon  the  mortgaged  premises  have  been  burned  down,  and  the 
property  generally  has  been  permitted  to  go  to  waste,  through  the  fault  of 
the  person  in  possession,  or  where  fraud  or  bad  faith  is  shown  by  the  misap- 
propriation of  the  rents  and  profits,  a  receiver  may  properly  be  appointed: 
Cortleyou  v.  Hatluirvay,  11  N.  J.  Eq.  39;  64  Am.  Dec.  478.  A  receiver  will 
also  be  appointed  in  aid  of  an  action  of  ejectment  by  a  mortgagee  to  obtain 
possession  of  the  mortgaged  premises,  when  the  mortgagor  is  insolvent,  the 
property  is  insufficient  security,  the  mortgagor  has  removed  from  the  prem- 
ises and  given  possession  to  a  person  who  is  to  occupy  them  without  account- 
ing for  the  use  thereof,  and  the  mortgagor  has  committed  waste  and  threatens 
to  commit  more:  Brasted  v.  Sutton,  30  N.  J.  Eq.  462.  So  a  first  mortgagee 
is  entitled  to  a  receiver  in  a  suit  to  foreclose  his  mortgage,  where  he  shows 
that  he  has  no  personal  security  for  his  debt,  that  the  premises  are  an  in- 
sufficient security,  that  the  mortgagor  has  not  paid  the  interest,  and  that  ha 
has  failed  to  pay  the  taxes  upon  the  premises,  whereby  a  lien  has  been  created 
paramount  to  that  of  the  mortgage,  and  which  may,  if  not  itself  extinguished, 
extinguish  the  mortgage:  Mahon  v.  Crothers,  28  N.  J.  Eq.  567.  And  the 
appointment  of  a  receiver  is  justified,  pending  foreclosure,  where  the  mort- 
gagor receives  the  rents  and  refuses  to  apply  them  to  the  payment  of  the 
interest  due,  the  premises  being  inadequate  security,  and  there  being  no  per- 
sonal security,  although  the  unpaid  taxes  on  the  premises  may  be  a  lien  sub- 
sequent to  that  of  the  mortgage:  Stockman  t.  Wallis,  30  N.  J.  Eq.  449; 
Chettoood  v.  Coffin,  30  N.  J.  Eq.  450. 

Reoeiveb  not  Appointed  in  Michioan. — It  is  held  by  the  sapreme 
court  of  Michigan  that  under  the  statute  of  that  state  the  mortgagor  is  en- 
titled absolutely  to  the  possession  of  the  mortgaged  property  until  the  mort- 
gagee's title  becomes  absolute  under  the  foreclosure,  and  that  the  mortgagee 
is  not  entitled  to  the  rents  pending  the  foreclosure,  nor  to  the  appointment 
of  a  receiver  to  collect  them:  Wagar  r.  Stone,  36  Mich.  364;  Beecher  r.  Mav 
quelle  etc.  Co.,  40  Mich.  307;  Hazeltine  v.  Granger,  44  Mich.  503.  In  deliver- 
ing  the  opinion  of  the  court  in  Wagar  v.  Stone,  36  Mich.  367,  Marston,  J., 
said:  "Since  the  passage  of  this  act,  which  prevents  the  mortgagee  from 
obtaining  possession  until  he  has  acquired  an  absolute  title  to  the  mortgaged 
premises,  the  mortgage  binds  only  the  lands.  The  rents  and  profits  of  the 
land  do  not  enter  into  or  form  any  part  of  the  security.  At  the  time  of  giv- 
ing  the  security  both  parties  understand  that  the  mortgagor  will,  and  that 
the  mortgagee  will  not,  be  entitled  to  the  rents,  issues,  or  profits  of  the  mort- 
gaged premises,  until  the  title  shall  have  become  absolute  upon  a  foreclosure 
of  the  mortgage.  Until  the  happening  of  this  event,  the  mortgagor  has  a 
clear  right  to  the  possession  and  to  the  income  which  he  may  derive  there- 
from, and  the  legislature,  by  the  passage  of  this  statute,  contemplated  that  he 


798  Hardin  v.  Hardin,  [S.  Carolina, 

shoald  have  such  possession  and  incoms  to  aid  him  in  paying  the  debt.  It 
would  be  a  novel  doctrine  to  hold  that  the  mortgagee  had  a  right  to  the 
profits  incident  to  ownership,  and  yet  that  he  had  neither  a  legal  title  or  right 
to  possession.  The  legislature,  in  depriving  him  of  the  means  of  enforcing 
possession,  intended  thereby  also  to  cut  off  and  deprive  him  oT  all  rights  which 
he  coald  have  acquired  in  case  he  obtained  possession  before  acquiring  an 
absolute  title.  To  deprive  him  of  this  particular  remedy,  and  yet  allow  him 
in  some  other  proceeding  to,  in  effect,  arrive  at  the  same  result,  would  be  but 
a  meaningless  proceeding,  and  would  not  be  securing  to  the  mortgagor  those 
substantial  rights  which  it  was  the  evident  intent  he  should  have.  We  do 
not  overlook  the  fact  that  a  contrary  doctrine  has  been  held  elsewhere  under 
a  similar  statute.  We  cannot  avoid  thinking,  however,  that  for  us  to  so  hold 
would  be  a  mere  evasion  of  our  statute." 

In  an  early  case  in  California,  also,  it  was  decided  that  an  order  appoint- 
ing a  receiver  in  a  suit  to  foreclose  a  mortgage  was  erroneous,  and  must  be 
reversed:  Ouy  v.  Ide,  6  Cal.  99;  65  Am.  Dec,  490.  But  the  code  of  that 
state  now  provides  that  a  receiver  may  be  appointed  "in  an  action  by  a 
mortgagee  for  the  foreclosure  of  his  mortgage  and  sale  of  the  mortgaged 
property,  where  it  appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably  insufficient  to  dis- 
charge the  mortgage  debt":  Cal.  Code  Civ.  Proc,  sec.  664,  subd.  2. 

No  Receiver  Appointed  against  First  MoRTaAOEE  in  Possessiok.  — 
Where  a  prior  mortgagee  is  in  possession  of  the  mortgaged  premises,  the 
court  will  not,  upon  the  application  of  a  subsequent  mortgagee,  appoint  a  re- 
ceiver, to  the  prejudice  of  such  prior  mortgagee,  while  anything  remains  due 
on  his  mortgage:  2  Jones  on  Mortgages,  sec.  1523;  High  on  Receivers,  sec. 
679;  Bemey  v.  Setoell,  1  Jacob  &  W.  647;  JRotoe  v.  Wood,  2  Jacob  &  W.  553; 
Quarrell  v.  Beckford,  13  Ves.  377;  Codrington  v.  Parker,  16  Ves.  469;  Hiles  v. 
Moore,  15  Beav.  175;  Dalmerr.  Dushioood,  2  Cox  CL  C.  378;  Trenton  Banking 
Co.  V.  Woodruff,  3  N.  J.  Eq.  210;  Bolles  v.  Duff,  35  How.  Pr.  481;  Sales  v. 
Lusk,  60  Wis.  490.  But  if  he  confesses  that  he  has  been  paid  off|  or  refuses 
to  accept  what  is  due  to  him,  a  receiver  may  be  appointed  against  himt 
Berney  v.  Sewell,  1  Jacob  4;  W.  647.  So  if  he  fails  to  render  his  accounts  bo 
that  it  can  be  ascertained  whether  or  not  he  has  been  fully  paid:  Codrington 
V.  Parker,  16  Ves.  469.  So,  also,  if  he  refuses  to  swear  that  anything  is  dae 
to  him:  Quarrell  v.  Beckford,  13  Ves.  377. 

Rkceivbb  not  Appointed  aftbb  Apfointmbnt  or  Assionkb  zx  Bank- 
ruptcy. —  Where  a  mortgagor  goes  into  bankruptcy,  and  an  assignee  is  ap- 
pointed, or  where  he  makes  an  assignment  for  the  benefit  of  his  creditors,  a 
receiver  will  not  be  appointed.  The  assignee  is  by  law  clothed  with  like 
functions  to  those  of  a  receiver:  In  re  Bennett,  2  Hughes,  156;  Seignious  v. 
Pate,  32  S.  C.  134;  17  Am.  St.  Rep.  846. 

Reoeivee  Appointed  only  o»  Property  Mortqaokd.  —  A  mortgagee  can 
only  have  a  receiver  appointed  for  the  property  upon  which  his  mortgage  is 
a  lien:  Myton  v.  Davenport,  51  Iowa,  583;   White  r.  Origgs,  54  Iowa,  650. 

Appointment  should  be  Made  upon  Notiob.  —  A  receiver  should  not  be 
appointed  without  notice  to  the  party  whose  property  is  to  be  divested,  ex- 
cept in  cases  of  the  gravest  emergency,  demanding  the  immediate  interference 
of  the  court  to  prevent  irreparable  injury:  ffaas  v.  Chicago  Building  Society, 
89  III.  498j  Moj/art  v.  Cmner,  22  Fla.  422;   Whitehead  r.  Wooten,  43  Miss.  621. 
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Presumftiok  that  Ordinary  and  Puobablb  Conskquencbs  ot  Act  ajlm 
Intended. — Every  sane  maa  ia  preaumed  to  intend  the  ordinary  and 
probable  consequencea  of  any  act  that  he  purposely  does. 

Malice  Inferred  from  Use  of  Deadly  Weapon.  —  Malice  may  be  inferred 
from  the  use  of  a  deadly  weapoOf  causing  death,  unless  rebutted  by  other 
testimony. 

Malice  Implied  without  Reference  to  What  was  Passing  in  Prisoner's 
Mind,  when.  —  If  the  act  which  produced  death  be  attended  with  such 
circumstances  ra  indicate  a  wicked,  depraved,  and  malignant  spirit,  the 
law  will  imply  malice,  without  reference  to  what  was  passing  in  the 
prisoner's  mind  at  the  time. 

Instructions  to  Jury  must  be  Assumed  to  have  bUen  Applicable  to 
Case.  —  Where  none  of  the  testimony  is  incorporated  in  the  "case,"  the 
supreme  court  cannot  assume  that  instructions  given  to  the  jury  were 
either  inapplicable  to  the  case  made,  or  calculated  to  mislead  the  jury; 
on  the  contrary,  it  is  bound  to  assume  that  they  were  applicable. 

Provocation  by  Words  only  not  Sufficient  to  Reduce  Crime  from  Mur- 
DER  to  Manslaughter.  —  Where  a  homicide  is  committed  with  a  deadly 
weapon,  provocation  by  words  only,  no  matter  how  opprobrious,  ia  not 
sufficient  to  reduce  the  crime  from  murder  to  manslaughter. 

Suicide,  One  Who  Kills  Another  in  Attempting  to  Commit,  Guilty  of 
Murder.  —  Where  suicide  is  treated  as  a  felony,  one  who,  in  attempting 
to  commit  suicide,  unintentionally  kills  another  ia  guilty  of  murder. 

Moral  Insanity  or  Uncontrollable  Impulse  not  Defense  against 
Charge  of  Crime.  — In  South  Carolina,  moral  insanity  or  uncontrollable 
impulse  is  not  a  defense  against  a  charge  of  crime. 

Whole  of  Charge  to  Jury  to  be  Considered  Together.  — The  whole  of  a 
judge's  charge  to  the  jury  must  be  considered  together,  and  where,  when 
BO  considered,  it  correctly  states  the  law,  it  will  be  upheld,  although  a 
particular  sentence  thereof,  if  considered  by  itself,  might  be  open  to 
objection. 

Indictment  for  murder.  The  charge  of  Judge  Aldrich  re- 
ferred to  in  the  opinion  is  as  follows:  — 

"  You  have  been  selected  from  the  body  of  the  county  of 
Charleston  as  good  and  true  men,  and  impaneled,  in  pursu- 
ance of  the  law,  as  a  jury  to  pass  upon  the  allegations  con- 
tained in  the  indictment  against  the  defendant  at  the  bar, 
Napoleon  Levelle,  charged  with  the  murder  of  Belle  Levelle. 
The  case  has  been  ably  and  learnedly  argued.  You  heard 
much  at  the  beginning  of  the  case  as  to  comments  in  the  news- 
papers and  otherwise,  so  much  so  that  the  jurors  were  required 
to  be  sworn  on  their  voir  dire.  Fortunately  for  us,  this  is  a 
law-abiding  community,  where  peace  and  good  order  reign  and 
law  blesses  the  people  of  your  community.  Here,  in  this 
temple  of  justice,  at  the  threshold  of  that  door,  public  opinion 
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stands  hack  abashed.  It  has  no  part  or  parcel  in  these  pro- 
ceedings. Here  pure,  simple  justice  is  dispensed  freely  and 
alike  to  all.  The  rich  have  no  advantage.  The  poor  is  bereft 
of  no  protection.  In  the  eye  of  the  law  they  are  equal  citizens, 
standing  upon  the  same  plane,  punishable  by  the  same  law, 
and  protected  by  the  same  law.  You  are  not  here  to  pass  upon 
any  question  which  may  affect  individuals,  as  if  you  were  try- 
ing the  defendant  in  a  case  with  an  individual.  You  repre- 
sent society,  —  the  country,  of  which  country  you  are.  The 
question  is,  Has  the  defendant,  the  prisoner  at  the  bar,  violated 
the  laws  of  society, — that  is,  the  law  of  the  state,  as  charged 
and  alleged  in  the  indictment?  Outside  of  those  charges,  and 
with  any  others,  you  have  nothing  to  do. 

"Murder  is  the  killing  of  any  person  with  malice  afore- 
thought, either  express  or  implied.  Manslaughter  is  the  kill- 
ing of  any  person  without  malice  aforethought.  That  is  the 
legal,  technical  definition,  but  to  make  it  appear  clearly  to 
your  minds,  it  is  usually  defined  that  manslaughter  is  the  kill- 
ing of  a  person  in  sudden  heat  or  passion,  upon  sufficient  legal 
provocation.  The  distinction  between  murder  and  man- 
slaughter is,  that  in  murder  the  killing  is  done  with  malice, 
in  manslaughter  without  malice.  Malice,  in  the  common  ac- 
ceptation of  the  term,  as  used  in  every-day  talk,  frequently 
means  ill-will  entertained  by  one  towards  another;  but  in  law 
malice  means  the  doing  of  an  unlawful  act  without  justifica- 
tion or  excuse.  Malice  need  not  exist  for  any  definite  period 
of  time,  nor  does  the  law  fix  any  time  in  which  it  must  exist, 
to  be  recognized  in  law.  For  instance,  malice,  if  clearly  formed 
in  the  mind  of  an  individual,  though  it  exist  but  for  an  instant, 
for  a  moment,  is  as  clearly  defined  and  constitutes  malice  in 
law  as  much  as  though  that  evil  intent  had  been  cherished  or 
entertained  for  a  week. 

"  Whenever  a  killing  of  a  human  being  is  done  with  malice 
aforethought,  then  it  is  murder.  Where  it  is  not  done  with  mal- 
ice aforethought,  either  express  or  implied,  but  is  done  in  sud- 
den heat  and  passion,  upon  sufficient  legal  provocation,  then  it 
is  reduced  from  the  higher  offense  of  murder  to  the  lower 
offense  of  manslaughter.  But  note  that  in  manslaughter 
there  must  not  only  be  the  sudden  heat  and  passion,  but  it 
must  be  superinduced  by  a  sufficient  legal  provocation.  No 
words,  however  hard  to  be  borne,  however  cruel,  constitute  a 
legal  provocation,  and  the  man,  no  matter  how  great  the  heat 
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and  passion  may  be,  who  slays  his  fellow-man  upon  no  other 
provocation  than  mere  words  is  guilty  of  murder. 

"  Murder  also  consists  in  this:  when  a  man  attempts  to  do 
an  unlawful  act,  and  especially  when  he  uses  unlawful  means 
in  accomplishing  that  act,  he  is  responsible  in  law  for  the  con- 
sequences of  his  own  act.  By  way  of  illustration:  if  A  intends 
to  shoot  B,  and  draws  a  pistol  and  fires  upon  B,  intending  to 
murder  him,  but  misses  B  and  strikes  C,  though  it  be  his  best 
loved  one,  then  A  is  guilty  in  law  of  the  murder  of  C,  if  the 
death  was  brough  about  while  attempting  to  commit  an  unlaw- 
ful act.  In  the  eye  of  the  law,  self-destruction  —  suicide  — 
is  an  offense;  it  is  an  unlawful  act;  and  if  a  man  with  a  deadly 
weapon  undertakes  to  take  his  own  life,  he  is  doing  an  unlaw- 
ful act,  and  if,  in  the  commission  or  attempted  commission  of 
that  act,  he  takes  the  life  of  an  innocent  party  standing  by, 
then,  in  the  eye  of  the  law,  that  is  murder. 

"  I  have  charged  you  so  far  on  the  ground  that  the  person 
acting  is  presumed  to  be  a  man  of  sane  mind, — that  is,  a  man 
with  his  senses  about  him.  What  I  shall  say  about  insanity 
and  other  matters  connected  with  this  case  will  be  in  connec- 
tion with  the  requests  to  charge. 

*'  The  solicitor  requests  me  to  charge:  — 

"  1.  *  Every  man  is  presumed  to  be  sane.*  That  is  good 
law. 

"2.  'When  one  has  been  proved  to  be  insane,  the  presump- 
tion is,  that  he  so  continues  until  it  is  proved  that  he  has  re- 
covered his  sanity;  but  there  is  no  presumption  that  fitful  and 
exceptional  attacks  of  insanity  are  continuous.  It  is  only 
insanity  of  a  chronic  or  permanent  nature  which,  on  being 
proved,  is  presumed  to  continue.'  I  charge  you  that,  with  this 
modification:  where  a  party  is  adjudged,  under  any  of  the 
methods  known  to  the  law,  as  being  insane,  the  presumption 
is  that  the  insanity  continues;  and  when  a  person  is  subject 
to  periods  of  insanity,  as  it  were,  the  law  leaves  the  question 
open  whether  or  not  any  act  committed  was  done  in  a  lucid 
interval  or  in  the  course  of  the  disease. 

"3.  'The  overwhelming  barbarity  of  the  act  will  not  be 
admitted  as  a  presumption  of  insanity.'  I  charge  you  that  as 
good  law. 

"  4.  '  When  insanity  is  interposed  by  a  defendant  as  a  de- 
fense, under  a  plea  of  not  guilty  in  a  criminal  prosecution,  the 
defense  must  be  proved  by  a  preponderance  of  evidence.'  That 
I  charge  you  as  good  law. 
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"5.  *  A  person  who  knows  the  difference  between  right  and 
wrong — that  his  act  of  homicide  is  morally  a  crime,  and  pun- 
ishable by  law — cannot  relieve  himself  from  the  consequences 
of  murder  by  showing  that  he  acted  under  an  uncontrollable 
impulse.*    I  charge  you  that  also. 

"6.  'Where  the  killing  is  proved,  and  no  more,  the  law  will 
imply  malice  and  make  the  act  murder;  and  when  all  the 
facts  and  circumstances  of  the  killing  are  in  evidence,  then 
the  jury  must  say,  from  the  testimony,  what  was  the  intention 
with  which  the  act  was  committed,  then  it  becomes  a  matter 
of  proof,  and  there  is  no  longer  any  implication.'  I  charge 
you  that,  because  all  presumptions  of  law  are  intended  as  aids 
to  reach  a  conclusion;  but  when  the  testimony  is  before  the 
jury,  the  necessity  for  presumptions  of  law  as  to  the  meaning 
of  that  testimony,  ordinarily  speaking,  no  longer  exists,  and 
you  are  to  judge  of  the  testimony  as  it  addresses  itself  to  your 
judgment  and  discretion. 

"7.  'If  the  act  which  produced  death  be  attended  with  such 
circumstances  as  indicate  a  wicked,  depraved,  and  malignant 
spirit,  the  law  will  imply  malice,  without  reference  to  what 
was  passing  in  the  prisoner's  mind  at  the  time.'  That  is  good 
law. 

"  8.  '  No  amount  of  eccentricity  or  queerness  is  sufficient  to 
excuse  a  criminal  act.'  I  charge  you  that,  because  eccentricity 
is  not  insanity.  Queerness  is  not  insanity, — not  necessarily  so. 
A  man  may  be  eccentric  and  he  may  be  queer,  but  it  does  not 
follow  necessarily  that  he  is  insane. 

"  9.  '  Malice  will  also  be  inferred  from  the  use  of  a  deadly 
weapon.'  That  is  a  presumption  or  rule  not  so  much  of  law 
as  of  common  sense.  Ordinarily,  if  a  man  in  his  senses  uses 
a  deadly  weapon  in  a  way  calculated  to  do  great  harm  to  an- 
other person,  the  law  and  common  sense  says  that  he  intended 
the  result  which  his  act  brought  about. 

**  The  defendant  requests  me  to  charge  as  follows:  — 

*'  1.  'The  jury  are  instructed  that  the  state  is  bound  to  make 
out  all  the  essential  elements  of  the  crime  charged  beyond  a 
reasonable  doubt,  and  until  this  is  done  the  accused  is  in  no 
danger.'     I  grant  that  request. 

"  2.  *  The  jury  are  instructed  that  the  state,  which  affirms 
the  malice,  must  in  all  cases  prove  it.'     I  charge  that. 

"3.  '  The  jury  are  instructed  that  the  failure  of  the  state  to 
show  a  motive  for  a  crime  is  a  circumstance  to  be  duly  con- 
sidered by  the  jury  in  weighing  the  question  of  guilt.'     That 


June,  1891.]  State  v.  Levellb.  803 

is  good  law.  The  motive  which  actuates  a  man's  mind  can 
sometimes  be  ascertained  from  his  speech  or  from  his  acts, 
but  sometimes  the  motive  which  impels  him  to  act  is  not  dis- 
coverable by  the  testimony;  and  while  that  motive  may  be  a 
question  which  the  jury,  like  all  other  questions  of  fact,  should 
weigh  in  reaching  their  conclusion,  it  is  not  absolutely  neces- 
sary that  the  jury  shall  ascertain  precisely  the  motive  which 
actuated  the  defendant. 

"4.  'The  jury  are  instructed  that  where  the  state  fully 
proves  a  prima  facie  case,  and  a  special  defense,  such  as  insan- 
ity, is  interposed,  it  must  be  established  only  by  such  a  pre- 
ponderance of  evidence  as  will  satisfy  the  jury  that  the  charge 
is  not  sustained  beyond  all  reasonable  doubt.  If  so  established, 
the  defendant  should  be  acquitted.'  That  is  good  law.  It  is 
copied  from  one  of  our  supreme  court  decisions,  and  is,  of 
course,  correct. 

"5.  'The  jury  are  instructed  that  when  the  defendant  under- 
takes to  prove  insanity,  the  rule  is,  that  he  shall  not  be  required 
to  prove  it  beyond  a  reasonable  doubt,  but  by  such  preponder- 
ance of  testimony  as  will  overcome  the  legal  presumption  of 
sanity  which  attaches  to  every  citizen  of  suflBcient  age  who 
has  not  been  adjudged  a  lunatic'  That  is  good  law.  It  is 
taken  from  a  decision  of  our  supreme  court,  and  is  binding 
upon  this  court. 

"6.  'The  jury  are  instructed  that  this  question  of  sanity  is 
one  solely  for  the  determination  of  the  jury,  and  that  upon  this 
issue,  as  upon  every  material  issue  in  the  case,  and  upon  the 
whole  case,  the  accused  is  entitled  to  the  benefit  of  every 
reasonable  doubt.'    I  charge  you  that. 

"7.  'The  jury  are  instructed  that  if  the  accused  was  under 
such  defect  of  reason  from  disease  of  mind  as  not  to  know  the 
nature  of  the  act  he  was  doing,  or  not  sufficiently  conscious  to 
know  that  his  act  was  criminal,  or  was  led  by  an  uncontrollable 
impulse  to  commit  suicide,  he  is  not  responsible,  and  should 
be  acquitted.'  That  I  decline  to  charge,  and  I  prefer  to  charge 
you  in  the  language  of  our  own  courts.  Where  a  person  sets 
up  the  defense  of  insanity,  the  court  says:  In  order  to  relieve 
himself  from  responsibility  for  a  criminal  act  by  reason  of 
mental  unsoundness,  he,  the  prisoner,  must  show  that  he  was 
under  a  mental  delusion  by  reason  of  mental  disease,  and  that 
at  the  time  of  the  act  he  did  not  know  that  the  act  he  com- 
mitted was  wrong  or  criminal  or  punishable,  either  the  one  or 
the  other;  because,  notwithstanding  his  mind  may  be  diseased, 
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if  he  is  still  capable  of  forming  a  correct  judgment  as  to  the 
nature  of  the  act,  or  as  to  its  being  morally  or  legally  wrong, 
he  is  still  responsible  for  his  act,  and  punishable  as  if  no  men- 
tal disease  existed  at  all. 

"  8.  '  The  jury  are  instructed  that  the  law  does  not  require 
that  the  insanity  which  absolves  from  crime  should  exist  for 
any  definite  period,  but  only  that  it  exists  at  the  moment  when 
the  act  occurred  with  which  the  accused  stands  charged.' 
That  is  correct.  Insanity  is  a  question  of  fact.  The  gist  of 
the  question  is,  Was  the  man  insane  or  not? 

"9.  'The  jury  are  instructed  that  the  humane  as  well  as 
just  doctrine  is,  that  a  reasonable  doubt  should  avail  a  pris- 
oner in  a  defense  of  insanity,  as  much  as  in  any  other  fact.* 
That  is  correct.  That  reasonable  doubt  accompanies  the  pris- 
oner all  through  the  case,  and  applies  in  an  insanity  case  as 
well  as  any  other.  But  it  must  be  a  reasonable,  serious,  sub- 
stantial doubt,  growing  out  of  the  testimony  you  have  heard 
in  the  case." 

C.  S.  Bisselly  for  the  appellant. 

Jervey,  solicitor,  contra. 

McIvEB,  J.  The  defendant  was  indicted  for  and  convicted 
of  the  murder  of  his  wife,  and  judgment  having  been  entered 
on  the  verdict,  he  appeals  upon  the  following  grounds:  "  1. 
Because  his  honor  erred  in  charging  the  jury  that  'malice  will 
also  be  inferred  from  the  use  of  a  deadly  weapon,'  and  that 
intent  and  malice  are  one  and  the  same  thing,  when  there  is 
no  presumption  or  inference  of  law,  unless  it  is  a  natural  and 
reasonable  presumption  from  the  facts  proved;  2.  Because  the 
charge  of  his  honor,  '  that  no  words,  however  cruel,  and  the 
man,  no  matter  how  great  the  heat  and  passion  may  be,  who 
slays  his  fellow-man  upon  no  other  provocation  than  mere 
words  is  guilty  of  murder,'  is  not  in  accordance  with  the  mod- 
ern doctrine  of  our  law,  was  not  applicable  to  the  case,  and 
was  very  misleading  to  the  jury;  3.  Because  his  honor  erred 
in  charging  the  jury  that  every  death  that  results  from  the 
unlawful  act  of  another  is  murder;  4.  Because  the  charge  of 
his  honor  was  otherwise  contrary  to  law." 

The  charge  of  Judge  Aldrich,  before  whom  the  prisoner  was 
tried,  is  set  out  in  the  "  case,"  and  should  be  incorporated  in 
the  report  of  this  case.  We  will  therefore  proceed  to  consider 
the  several  grounds  of  appeal  in  their  order  as  stated,  only  re- 
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ferring  to  such  portions  of  the  charge  as  will  be  necessary  for 
&  proper  understanding  of  the  questions  raised  and  considered. 

The  first  ground  presents  two  questions:  1.  Whether  there 
was  any  error  in  saying  to  the  jury  that "  malice  will  also  be 
inferred  from  the  use  of  a  deadly  weapon";  2.  Whether  in- 
tent and  malice  are  one  and  the  same  thing,  provided  it  shall 
first  appear  that  the  judge  so  instructed  the  jury.  As  to  the 
first  question,  it  will  be  observed  that  the  words  there  quoted 
were  not  used  by  the  circuit  judge,  but  are  taken  from  the  lan- 
guage of  the  solicitor's  ninth  request,  to  which  the  judge  re- 
sponded in  these  words:  "  That  is  a  presumption  or  rule  not 
80  much  of  law  as  of  common  sense.  Ordinarily,  if  a  man  in 
his  senses  uses  a  deadly  weapon  in  a  way  calculated  to  do 
great  harm  to  another  person,  the  law  and  common  sense  says 
that  he  intended  the  result  which  his  act  brought  about."  The 
rule  is  well  settled  that  every  sane  man  is  presumed  to  intend 
the  ordinary  and  probable  consequences  of  any  act  which  he 
purposely  does;  and  this  rule  is  applied  even  in  capital  cases: 
3  Greenl.  Ev.,  sees.  13,  14.  This  is  plainly  what  the  judge 
meant  by  the  language  he  used,  and  therefore  there  was  no 
error  in  this  respect.  But  even  if  it  be  assumed  that  the  judge 
must  be  regarded  as  adopting  the  language  used  in  the  solici- 
tor's ninth  request,  quoted  above,  we  still  think  there  was  no 
error.  In  2  Bishop's  Grim.  Law,  sec.  680,  it  is  said:  "As  a 
general  doctrine,  subject,  we  shall  see,  to  some  qualification, 
the  malice  of  murder  is  conclusively  inferred  from  the  unlaw- 
ful use  of  a  deadly  weapon,  resulting  in  death."  And  to  the 
same  effect  see  3  Greenl.  Ev.,  sees.  145,  147.  This  doctrine 
has  also  been  recognized  in  this  state:  See  State  v.  Toohey,  2 
Rice's  Digest,  105;  State  v.  Ferguson,  2  Hill,  619;  27  Am.  Dec. 
412;  State  v.  Smith,  2  Strob.  77;  47  Am.  Dec.  589.  It  is  true 
that  the  inference  of  malice  drawn  from  the  use  of  a  deadly 
weapon  may  be  rebutted  by  testimony,  but  in  the  absence  of 
any  such  testimony  malice  may  be  and  is  inferred  from  the 
use  of  a  deadly  weapon,  causing  death. 

The  second  inquiry  arising  under  the  first  ground  of  appeal 
is  as  to  the  identity  of  intent  with  malice.  But  we  do  not  find 
anything  in  the  charge  of  the  judge  which  warrants  the  idea 
that  any  such  instruction  was  given  to  the  jury.  The  jury 
were  instructed  that  if  the  act  which  produced  death  be  at- 
tended with  such  circumstances  as  indicate  a  wicked,  depraved, 
}uid  malignant  spirit,  the  law  will  imply  malice  without  refer- 
ence to  what  was  passing  in  the  prisoner's  mind  at  the  time, 


806  State  v.  Levelle.  [S.  Carolina, 

and  this  was  good  law,  as  it  was  taken,  word  for  word,  from 
the  opinion  of  the  court  in  State  v.  Smith,  2  Strob.  77j  47  Am. 
Dec.  689. 

The  second  ground  of  appeal  likewise  presents  three  inquiries: 
1.  Whether  provocation  by  words  only  will  be  sufficient  to  re- 
duce a  killing  from  murder  to  manslaughter;  2.  Whether  the 
language  complained  of  in  this  ground  was  applicable  to  the 
case;  3.  Whether  it  was  misleading  to  the  jury.  We  will  first 
consider  the  last  two  questions,  which  are  really  one,  for  we 
suppose  that  the  language  objected  to  as  misleading  is  thought 
to  be  so  because  not  applicable  to  the  case  as  made  by  the  tes- 
timony. But  as  none  of  the  testimony  is  incorporated  in  the 
"  case,"  and  the  record  does  not  furnish  us  with  even  a  general 
outline  of  the  circumstances  attending  this  deplorable  tragedy, 
it  is  impossible  for  us  to  say  that  these  remarks  were  either 
inapplicable  to  the  case  made,  or  calculated  to  mislead  the 
jury.  On  the  contrary,  we  are  bound  to  assume  that  they  were 
applicable,  as  we  cannot  suppose  that  the  circuit  judge,  in  in- 
structing the  jury  as  to  their  duties  in  so  grave  a  case,  would 
allow  himself  to  indulge  in  general  observations  that  had  no 
application  to  the  case,  and  might  therefore  tend  to  distract 
the  minds  of  the  jury  from  the  real  issues  they  were  to  pass 
upon. 

Turning,  then,  to  the  first  inquiry,  it  will  be  observed  that 
the  judge,  after  explaining  to  the  jury  the  difierence  between 
murder  and  manslaughter,  used  the  language  objected  to,  prob- 
ably for  the  purpose  of  disabusing  their  minds  of  what  seems 
to  be  a  popular  impression,  that  where  the  killing  is  done  in 
sudden  heat  and  passion,  the  crime  will  be  manslaughter,  and 
not  murder,  without  reference  to  the  provocation  received.  It 
was,  then,  very  natural  for  him  to  go  on  and  explain  the  nature 
of  such  provocation  as  would  or  would  not  be  sufficient  to  re- 
duce the  killing  from  murder  to  manslaughter.  It  was  in  this 
connection  that  the  jury  was  instructed,  correctly  as  we  think, 
that  provocation  by  words  only,  no  matter  how  opprobrious, 
would  not  be  sufficient.  That  this  has  been  the  law  of  this 
state  from  time  immemorial  cannot  be  questioned,  and  we  are 
not  aware  that  any  such  modern  doctrine  as  that  contended 
for  has  ever  been  recognized  in  this  state.  On  the  contrary, 
one  of  the  recent  decisions  of  this  court  {State  v.  Jacobs,  28 
8.  C.  29)  expressly  holds  the  contrary.  This  broad  statement 
of  the  doctrine  must  be  understood  as  applying  to  a  case  where 
the  death  was  caused  by  the  use  of  a  deadly  weapon,  as  it  may 
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be  different  where  the  death  results  from  the  use  of  some 
agency  not  likely  to  produce  death,  as,  for  example,  from  a 
blow  with  the  fist.  But  although,  as  we  have  said,  there  is 
nothing  in  the  record  furnished  us  to  show  the  circumstances 
attending  the  homicide,  yet  the  fact  that  the  death  in  this  in- 
stance was  caused  by  the  use  of  a  deadly  weapon  sufl5ciently 
appears,  as  well  from  the  judge's  charge  as  from  the  agree- 
ment to  amend  the  "  brief,"  made  at  the  hearing,  by  stating 
that  the  prisoner  fired  two  shots.  We  do  not  think,  therefore, 
that  the  second  ground  of  appeal  can  be  sustained. 

The  third  ground  of  appeal  rests  upon  a  misconception  of 
the  judge's  charge.  Indeed,  it  seems  to  be  conceded  in  the 
argument  of  appellant's  counsel,  that  the  judge  did  not  state, 
in  terms,  to  the  jury  the  proposition  there  excepted  to,  but 
that  such  is  the  inference  to  be  drawn  from  the  language  used 
by  him.  We  do  not  think  that  any  such  inference  could 
properly  be  drawn  from  the  language  used.  On  the  contrary, 
as  it  seems  to  us,  the  plain  meaning  of  the  proposition  stated 
to  the  jury  was,  that  the  law  will  imply  that  a  person  who  does 
an  unlawful  act  intended  the  natural  and  probable  conse- 
quences of  his  unlawful  act,  and  is  therefore  responsible  there- 
for; and  when  read  in  connection  with  the  illustration  given, — 
of  A,  intending  to  shoot  B,  fires  upon  him,  intending  to  mur- 
der him,  but  misses  B  and  kills  C,  then  A  would  be  guilty  of 
murder,  although  he  may  not  have  had  the  slightest  intention 
of  killing  C,  or  even  injuring  him  in  anyway,  —  the  jury  could 
not  possibly  have  had  a  doubt  as  to  the  meaning  of  the  prop- 
osition, which  was  clearly  correct,  as  was  held  in  State  v.  Smithy 
2  Strob.  77;  47  Am.  Dec.  589. 

The  other  illustration  given  by  the  judge,  of  one  killing  an- 
other in  an  attempt  to  commit  suicide,  and  commented  on  by 
counsel  for  appellant  in  his  argument  here  as  presenting  an 
incorrect  view  of  the  law,  will  be  considered,  though  the  "case," 
as  prepared  for  argument  here,  contains  nothing  from  which 
it  can  be  inferred  that  there  was  any  evidence  out  of  which 
such  a  question  could  be  raised.  It  is  true  that  counsel,  in 
his  argument,  does  say  that,  according  to  the  evidence,  the 
defendant  attempted  to  kill  himself,  and  in  doing  so  unfortu- 
nately killed  his  wife,  who  was  attempting  to  prevent  the  sui- 
cidal act.  But  as  we  have  often  held  that  we  cannot  decide  a 
case  upon  any  testimony  stated  only  in  argument,  and  not  ap- 
pearing in  the  "case"  prepared  for  a  hearing  in  this  court, 
this  matter  is  not  properly  before  us.     Inasmuch,  however,  as 
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this  is  a  case  involving  such  grave  consequences,  we  are  not 
unwilling  to  depart  from  the  well-settled  rule,  and  consider 
the  propriety  of  what  was  said  to  the  jury  upon  the  subject 
of  suicide,  although  there  is  no  exception  to  that  part  of  the 
charge. 

The  judge  used  this  language  in  his  charge:  "  In  the  eye  of 
the  law,  self-destruction  —  suicide  —  is  an  offense;  it  is  an  un- 
lawful act;  and  if  a  man  with  a  deadly  weapon  undertakes  to 
take  his  own  life,  he  is  doing  an  unlawful  act,  and  if,  in  the 
commission  or  attempted  commission  of  that  act,  he  takes  the 
life  of  an  innocent  party  standing  by,  then,  in  the  eye  of 
the  law,  that  is  murder."  To  this  instruction  there  is  no  well- 
founded  exception.  In  1  Russell  on  Crimes,  3d  Am.  ed.,  424, 
it  is  said:  "  Whenever  an  unlawful  act,  an  act  malum  in  se,  is 
done  in  prosecution  of  a  felonious  intention,  and  death  ensues, 
it  will  be  murder."  Now,  as  suicide  is  an  unlawful  act,  malum 
in  se,  and  is  a  felony  (1  Bishop's  Crim.  Law,  sees.  511-615), 
there  can  be  no  doubt  that  the  proposition  laid  down  by  the 
judge  is  correct.  We  have  carefully  examined  the  case  of 
Commonwealth  v.  Mink,  123  Mass.  422,  25  Am.  Rep.  109,  cited 
by  counsel  for  appellant  on  this  point,  and  we  do  not  think  it 
is  applicable,  for  the  reason  that  in  the  state  of  Massachusetts 
they  have  a  statute  providing  that  "  any  crime  punishable  by 
death  or  imprisonment  in  the  state  prison  is  a  felony,  and  no 
other  crime  shall  be  so  considered."  Suicide,  therefore,  is  not 
a  felony  in  that  state,  as  from  the  very  nature  of  the  case  it 
cannot  be  punishable  "  by  death  or  imprisonment  in  the  stato 
prison";  and  yet  in  that  very  case,  Gray,  C.  J.,  in  delivering 
the  opinion  of  the  court,  intimates  pretty  plainly  that  one  who, 
in  an  unsuccessful  attempt  to  commit  suicide,  unintentionally 
kills  another  who  is  endeavoring  to  prevent  it,  is  guilty  of 
murder.  But  in  this  state  we  have  no  such  statute  and  on 
the  contrary,  section  2678  of  the  General  Statutes,  prescribing 
the  form  of  the  verdict  of  a  coroner's  inquest  in  a  case  of  sui- 
cide, by  the  use  of  the  term  "  feloniously,"  expressly  recog- 
nizes it  as  retaining  its  common-law  character  as  a  felony. 

The  fourth  ground  of  appeal  is  too  general  to  require  atten- 
tion. Nevertheless,  in  favorem  vitee,  we  will  not  decline  to 
consider  such  questions  as  we  can  gather  from  the  argument 
were  intended  to  be  raised  by  that  ground.  The  first  is  as  to 
the  doctrine  of  moral  insanity,  as  it  is  sometimes  called,  or 
uncontrollable  impulse.  While  it  is  not  to  be  denied  that 
there  are  cases  in  some  of  the  states  which  recognize  this  doo- 
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trine  as  a  defense  against  a  charge  of  crime,  yet  it  never  has, 
and  we  trust  never  will,  obtain  a  foothold  in  this  state;  for  we 
agree  with  Judge  Sherwood  when  he  said  in  the  recent  case  of 
State  V.  Pagels,  92  Mo.  300:  "  It  will  be  a  sad  day  for  this  state 
when  uncontrollable  impulse  shall  dictate  a  rule  of  action  to 
our  courts."  It  is  a  matter  that  is  not  susceptible  of  proof,  and 
to  allow  a  person  to  escape  the  consequences  of  his  criminal 
act  by  asserting  that  he  acted  under  an  impulse  which  he 
could  not  restrain,  although  he  knew  his  act  to  be  unlawful, 
would  be  dangerous,  if  not  destructive,  to  the  peace  of  society: 
See  State  v.  Bundy,  24  S.  C.  444,  445;  58  Am.  Rep.  262;  State 
V.  Alexander^  30  S.  C.  74;  14  Am.  St.  Rep.  879.  See  also  Leache 
V.  State,  22  Tex.  App.  279,  reported  also  in  58  Am.  Rep.  638, 
where  the  question  is  ably  and  elaborately  discussed,  and  the 
ruling  was  in  conformity  to  the  view  we  have  adopted.  In 
Parsons  v.  State,  81  Ala.  577,  to  be  found  also  in  60  Am.  Rep. 
193,  the  whole  subject  of  insanity  as  a  defense  is  most  ably 
and  elaborately  discussed,  and  both  sides  of  the  question  more 
immediately  presented  here  will  be  found  fully  presented  in 
the  opinion  of  the  court  delivered  by  Somerville,  J.,  and  the 
dissenting  opinion  by  Stone,  C.  J. 

Under  this  ground  the  appellant's  counsel  further  objects  to 
the  definition  of  malice  as  given  by  the  circuit  judge,  because  it 
omits  the  word  "intentionally,"  and  claims  that  a  correct  defi- 
nition should  read:  "Malice  means  the  doing  of  an  unlawful 
act  intentionally,  without  justification  or  excuse."  Perhaps 
this  criticism  might  be  well  founded  if  we  confined  our  atten* 
tion  solely  to  the  particular  sentence  upon  which  it  is  based; 
but  when  the  whole  charge  is  considered  together,  as  the  rule 
requires  it  to  be,  there  is  plainly  no  foundation  for  the  excep- 
tion. From  what  we  can  discover  as  to  the  nature  of  the  case 
in  which  this  charge  was  made,  as  well  from  the  record  as  the 
argument  here,  it  does  not  seem  to  us  that  the  omission  of  this 
qualifying  word  in  defining  the  word  "  malice  "  could  possibly 
have  prejudiced  the  prisoner.  As  we  have  seen,  the  law  pre- 
sumes that  a  person  intends  the  natural  and  probable  conse- 
quences of  his  own  act,  and  it  is  for  the  party  charged  to  show 
the  absence  of  intention.  Hence,  when  it  is  shown  that  one 
has  taken  the  life  of  another  without  justification  or  excuse, 
the  law  will  imply  malice,  without  reference  to  what  was  actu- 
ally passing  in  the  prisoner's  mind  at  the  time  he  committed 
the  homicide. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
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cuit  court  be  affirmed,  and  that  the  case  be  remanded  to  that 
court  for  the  purpose  of  having  a  new  day  assigned  for  the  exe- 
cution of  the  sentence  heretofore  imposed. 

Criminal  Law —  Intent  —  Pkescmption.  —  One  is  presumed  to  have  in- 
tended the  probable  consequences  of  an  act  by  him  intentionally  done:  High 
V.  State,  26  Tex.  App.  545;  8  Am.  St.  Rep.  488;  Commonwealth  v.  York,  9 
Met.  93;  43  Am.  Dec.  373;  Collier  v.  State,  39  Ga.  31;  99  Am.  Dec.  449.  A 
killing  must  be  presumed  to  have  been  intended  where  one  was  killed  with 
an  instrument  likely  to  produce  death:  Weeks  v.  State,  79  Ga.  36.  A  mali- 
cious killing  implies  an  unlawful  motive:  Story  v.  State,  68  Miss.  609.  An 
unlawful  act  is  presumed  to  have  been  committed  with  an  unlawful  intent: 
Peojile  V.  Ah  Gee  Yung,  86  Cal.  144. 

Malice  —  Use  of  Deadly  Weapon.  —  A  killing  by  means  of  a  deadly 
weapon  raises  the  presumption  of  malice:  Note  to  State  v.  Deschamps,  21  Am. 
St.  Rep.  399;  and  defendant  has  the  burden  of  rebutting  such  presumption: 
£rown  v.  State,  83  Ala.  33;  3  Am.  St  Rep.  685. 

Malice,  Fboof  of.  —  Malice  necessary  to  constitute  a  killing  murder  is  a 
question  of  fact  for  the  jury,  and  need  not  be  expressly  shown,  but  may  be 
inferred  from  the  circumstances  of  the  case:  Yates  v,  State^  26  Fla.  484; 
Hicks  V.  State,  25  Fla.  535. 

MuRDEB  —  Manslaughter.  —  Mere  words,  however  aggravating,  are  not 
considered  sufficient  provocation  to  reduce  a  killing  from  murder  to  man- 
slaughter: Levy  V.  State,  28  Tex.  App.  203;  19  Am.  St.  Rep.  826,  and  note; 
State  V.  Howard,  102  Mo.  142;  People  v.  Carlton,  115  N.  Y.  618;  Stale  v.  Ja- 
cobs,  28  S.  0.  29.  But  in  PUts  v.  State,  29  Tex.  App.  374,  it  was  decided 
that  insulting  words  of  the  deceased  used  toward  a  female  relative  of  the  ac- 
cused might  reduce  a  killing  to  manslaughter,  where  it  appeared  that  the  kill- 
ing took  place  immediately  after  the  utterance  of  such  insults,  or  as  soon 
thereafter  as  accused  met  the  deceased  after  having  heard  of  them.  To  re- 
duce a  murder  to  manslaughter,  upon  the  ground  of  sudden  quarrel,  it  must 
appear  that  the  accused  acted  under  the  smart  of  his  sudden  passion,  where 
there  was  provocation  of  such  a  nature  as  would  be  naturally  calculated  to 
arouse  one's  passions  and  resentment:  People  v.  Bruggy,  93  Cal.  476. 

Homicide  Commiited  in  the  Perpetration  of  a  Felony,  or  in  an  at- 
tempt to  perpetrate  a  felony,  is  murder:  Staie  v.  Deschamps,  42  La.  Ann.  667; 
21  Am.  St.  Rep.  392;  Butler  v.  People,  125  111.  641;  8  Am.  St.  Rep.  423;  even 
though  the  killing  may  have  been  unintentional:  Holmes  v.  State,  88  Ala.  26; 
16  Am.  St.  Rep.  17,  and  note:  State  v.  Barrett,  40  Minn.  77;  State  v.  Meyers, 
99  Mo.  107;  such  as  the  accidental  killing  of  one  by  a  person  who  is  attempt- 
ing to  commit  suicide:  Commonwealth  v.  Bowen,  13  Mass.  356;  7  Am.  Deo. 
154;  Commonioealth  v.  Mink,  123  Mass.  422;  25  Am.  Rep.  109,  and  foot-note. 

Criminal  Law  —  iNaANiTY  as  a  Defense  to  Crime.  —  In  People  v.  Mc 
Elvaine,  125  N.  Y.  597,  is  given  a  history  of  the  legislation  concerning  in- 
sanity as  a  defense  to  crime.  See  also  monographic  note  to  State  T.  Marler,. 
36  Am.  Dec.  402-411.  A  temporary  dethronement  of  reason,  caused  by  pas- 
sion or  recent  intoxication,  will  not  avoid  criminal  responsibility:  State  ▼. 
Alexander,  30  S.  C.  74;  14  Am.  St.  Rep.  879;  WillMma  v.  StaU,  50  Ark.  611; 
Plake  V.  Stale,  121  Ind.  433;  16  Am.  St.  Rep.  408,  and  note;  Ouetig  v.  State, 
66  Lid.  94;  32  Am.  Rep.  99;  StaU  v.  Wilson,  104  N.  C.  868)  Fwple  v.  Travers, 
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88  Cal.  233.  As  to  xaoral  insanity  as  a  defense  to  crime,  see  Seott  y.  Com- 
monwealth,  4  Met.  227;  83  Am.  Deo.  461,  and  note;  Boswell  v.  State,  63  Ala. 
307;  35  Am.  Rep.  20,  anu  note  32-40;  Leache  v.  State,  22  Tex.  App.  279;  Sd 
Am.  Rep.  638;  FeopU  r.  Hoin,  62  CaL  120;  45  Am.  Rep.  651. 


Burrows  v.  French. 

134  South  Carolina,  165.J 
Statittb  op  Limitations,  Construction  of  "  Rbtttrn  to  State  "  nr  Sat. 
INO  Clause  of.  —  An  action  on  a  promissory  note  made  in  another  state 
between  parties  resident  there,  brought  against  the  maker  within  six 
years  after  his  first  removal  to  South  Carolina,  is  not  barred  by  the  stat- 
ute of  limitations  of  that  state,  since  the  saving  clause  of  that  statute  aa 
to  persons  who  "  return  "  to  the  state  includes  a  person  who  never  was 
a  resident  of  the  state  before,  but  for  the  first  time  comes  within  its 
limits  and  takes  up  his  residence  there. 

Action  on  a  promissory  note.    The  opinion  states  the  case. 
Perry  and  Heyward,  for  the  appellant. 
Westmoreland  and  Haynsworth,  contra. 

McIver,  J.  In  this  case  there  is  no  controversy  as  to  the 
facts,  and  the  single  question  presented  is,  whether  the  plain- 
tiff's  action,  under  the  conceded  facts,  was  barred  by  the  stat- 
ute of  limitations.  The  action  was  on  a  note,  dated  the  20th 
of  March,  1874,  payable  on  demand,  with  interest  annually, 
with  a  payment  indorsed  thereon,  dated  the  14th  of  December, 
1879.  At  the  time  of  the  making  of  this  note,  both  payee  and 
maker  were  citizens  of  the  state  of  New  Hampshire,  and  the 
payee  still  resides  there.  The  maker,  however,  some  time 
after  the  execution  of  the  note,  but  when  precisely  is  not 
stated,  left  that  state  and  eventually  settled  in  this  state,  where 
he  has  been  residing  for  a  period  of  less  than  six  years  before 
the  commencement  of  this  action.  This  action  was  com- 
menced on  the  10th  of  June,  1890,  and  the  plea  of  the  statute 
having  been  interposed  and  sustained  by  the  circuit  judge, 
judgment  was  rendered  in  favor  of  defendant,  and  plaintiflf 
appeals,  alleging  error  in  holding  that  the  action  was  barred 
by  the  statute  of  limitations. 

Inasmuch  as  it  is  apparent  from  this  statement  that,  upon 
the  face  of  the  papers,  the  action  would  be  barred  by  the  stat- 
ute of  limitations,  unless  it  falls  within  some  one  of  the  excep- 
tions provided  for  in  the  statute,  the  only  question  is,  whether 
it  does  come  within  any  one  of  these  exceptions.    The  only  one 
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which  it  is  suggested  covers  this  case  is  that  found  in  section 
121  of  the  Code  of  Procedure,  which  reads  as  follows:  "If, 
when  the  cause  of  action  shall  accrue  against  any  person,  he 
ehall  be  out  of  the  state,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited  after  the  return 
of  such  person  into  this  state;  and  if,  after  such  cause  of  ac- 
tion shall  have  accrued,  such  person  shall  depart  from  and 
reside  out  of  this  state,  or  remain  continuously  absent  there- 
from for  the  space  of  one  year  or  more,  the  time  of  his  absence 
€hall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action."  Inasmuch  as  it  is  not 
pretended  that  the  defendant,  after  the  accrual  of  plaintiflF's 
cause  of  action,  departed  from  this  state,  it  is  very  clear  that 
the  second  clause  of  the  section  just  quoted  has  no  application, 
and  it  only  remains  to  consider  whether  the  first  clause  ap- 
plies, and  what  is  its  effect. 

It  being  conceded  that  the  defendant  was  out  of  the  state 
when  the  cause  of  action  accrued,  the  inquiry  is  narrowed 
down  to  the  question  whether  the  plaintiflf  can  avail  himself 
of  the  privilege  conferred  by  the  latter  part  of  the  first  clause, 
allowing  the  action  to  be  brought  within  six  years  (that  being 
the  period  limited  by  the  code  within  which  an  action  like 
this  may  be  brought)  "  after  the  return  of  such  person  into 
this  state";  and  that  turns  upon  the  construction  proper  to  be 
given  to  the  word  "  return  "  as  used  in  the  section.     On  the 
one  hand,  the  appellant  contends  that  this  word,  as  there  used, 
should  be  so  construed  as  to  embrace  a  person  who  never  was 
a  resident  of  this  state  before,  but  for  the  first  time  comes 
within  its  limits  and  takes  up  his  residence  here;  while  the 
respondent  contends  that  it  must  be  confined  to  persons  who, 
having  once  resided  here,  have  gone  abroad  for  a  time,  and 
have  come  back  to  the  state.     It  is  very  obvious  that  if  the 
construction  contended  for   by  appellant  can   be   sustained, 
there  was  error  in  the  ruling  below,  as  it  is  conceded  that  the 
action  was  commenced  within  six  years  after  the  defendant 
came  into  this  state.     But  on  the  other  hand,  if  the  construc- 
tion contended  for  by  respondent  be  the  correct  one,  then  it  is 
equally  clear  that  there  was  no  error  in  the  ruling  below,  for 
it  is  not  claimed  that  the  defendant  ever  did  return  to  this 
state,  in  the  strict  sense  of  that  word. 

While  it  is  true,  so  far  as  we  are  informed,  that  there  is  no 
decision  in  this  state  construing  this  particular  section  of  the 
code,  as  no  case  involving  the  question  has  ever  come  before 
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this  court  since  the  adoption  of  the  code,  yet  we  are  not  with- 
out authority  here  upon  the  subject.  In  the  case  of  Alexander 
V.  Burnet,  5  Rich.  189,  decided  in  1851,  a  similar  question  to 
^  that  now  presented,  involving  the  construction  of  very  similar 
language,  was  considered  by  the  former  court  of  appeals,  and 
it  was  there  held  that  the  provision  of  the  statute  of  Anne, 
allowing  a  creditor  to  bring  an  action  against  his  debtor,  who 
was  "beyond  seas"  (which  it  is  well  settled  means  beyond  the 
limits  of  the  state)  at  the  time  the  cause  of  action  accrued,  at 
any  time  within  a  specified  period  after  his  return  to  the  state, 
applies  as  well  to  foreigners  residing  abroad  as  to  persons  who> 
having  once  resided  here,  had  gone  abroad  and  then  returned 
to  this  state.  In  that  case,  Evans,  J.,  in  delivering  the  opinion 
of  the  court,  used  this  language:  "  It  has  been  argued  that  the 
statute  of  Anne  has  no  application  to  the  case,  because  Alex- 
ander, being  a  citizen  of  another  state,  cannot  be  said  to  have 
returned  to  the  state,  and  therefore  the  statute  must  relate 
only  to  the  case  of  citizens  who  are  absent  for  a  time  and 
then  return.  This  may  be  the  literal  import  of  the  words,  but 
where  the  words  of  a  statute  have  received  a  uniform  construc- 
tion, it  is  always  safe  to  adhere  to  it.  In  6  Bac.  Abr.,  Bou- 
vier's  ed.,  392,  it  is  said  '  the  exceptions  in  the  statutes  of 
James  and  Anne  as  to  persons  beyond  seas  are  not  confined 
to  Englishmen  who  may  occasionally  go  beyond  seas,  but  is 
general,  and  extends  to  foreigners  who  are  constantly  resident 
abroad ':  3  Wils.  145.  This  is  clearly  the  English  law,  and 
the  sanle  construction,  I  believe,  has  been  uniformly  put  on 
the  same  or  similar  words  in  most  or  all  the  states."  The 
same  view  was  manifestly  entertained  by  the  court  in  Lavaa- 
seur  V.  LignieZy  1  Strob.  826,  though  the  precise  question  here 
presented  was  not  decided  in  that  case. 

In  Ruggles  v.  Keeler,  3  Johns.  263,  3  Am.  Dec.  482,  the  same 
construction  was  adopted,  and  Kent,  C.  J.,  in  delivering  the 
opinion  of  the  court,  used  these  words:  "Whether  the  defend- 
ant be  a  resident  of  this  state,  and  only  absent  for  a  time,  or 
whether  he  resides  altogether  out  of  the  state,  is  immaterial. 
He  is  equally  within  the  proviso.  If  the  cause  of  action  arose 
out  of  the  state,  it  is  sufficient  to  save  the  statute  from  run- 
ning in  favor  of  the  party  to  be  charged,  until  it  comes  within 
our  jurisdiction.  This  has  been  the  uniform  construction  of 
the  English  statutes,  which  also  speak  of  the  '  return '  from 
beyond  seas  of  the  party  so  absent.  The  word  *  return '  has 
never  been  construed  to  confine  the  proviso  to  Englishmen 
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who  went  abroad  occasionally."  So,  also,  the  same  doctrine 
was  declared  in  Fowler  v.  Hunt,  10  Johns.  464,  where  it  is  said: 
*'The  word  'return'  applies  as  well  to  persons  coming  from 
abroad,  where  they  had  resided,  as  to  citizens  of  this  state 
going  abroad  for  a  temporary  purpose,  and  then  returning"; 
and  the  case  of  Rugglea  v.  KeeUr^  3  Johns.  263,  3  Am.  Dec. 
482,  is  cited  with  approval. 

While  it  may  be  true  that  diflferent  views  have  prevailed  in 
some  of  the  states,  yet  we  prefer  to  adopt  the  construction  of 
our  own  court  of  appeals,  indorsed  by  the  great  name  of  Kent, 
and  in  conformity  to  the  uniform  construction  given  to  the 
English  statutes  of  similar  import.  This,  too,  seems  to  be  in 
conformity  to  the  evident  intention  of  the  legislature,  for  it  is 
manifest  that  the  purpose  was  to  declare  the  limitations  of 
time  within  which  the  doors  of  our  courts  should  be  open  for 
the  enforcement  of  the  several  causes  of  action  mentioned  in 
the  statute,  and  as  the  doors  of  the  court  are  practically  not 
open  for  that  purpose  until  the  person  to  be  charged  comea 
within  the  jurisdiction,  provision  has  been  made  that  the  time 
of  such  limitation  shall  not  commence  to  run  until  the  courts 
are  practically  open  for  the  enforcement  of  a  given  cause  of 
action  against  the  particular  person  sought  to  be  charged 
thereby;  and  the  statute  even  goes  further,  and  provides,  by 
the  second  clause  of  section  121  of  the  code,  that  "if,  after 
Buch  cause  of  action  shall  have  accrued,  such  person  shall  de- 
part from  and  reside  out  of  this  state,  or  remain  continuously 
absent  therefrom  for  the  space  of  one  year  or  more,  the  time 
of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action."  This 
shows  that  the  legislature  intended  that  a  creditor  should  have 
the  full  period  of  six  years  in  a  case  like  this,  while  his  debtor 
was  within  reach  of  the  process  of  the  court,  to  bring  his  ac- 
tion, except  where  his  temporary  absence  was  for  a  period  less 
than  one  year.  It  seems  to  us,  therefore,  that  the  circuit 
judge  erred  in  sustaining  the  plea  of  the  statute  of  limitations. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  a  new  triaL  ^^ 

LiMiTATioys  OF  Actions  —  Saving  Clacsb  in  thb  Statxjtb.  — The  saving 
clause  in  the  statute  of  limitations  extends  to  foreigners,  or  those  who  hav« 
never  resided  in  the  state,  as  well  as  to  citizens  who  may  be  temporarily 
•bsentt  Euggks  r.  Keeier,  8  Johna.  263j  3  Am.  Deo.  482.     AIm  eompar* 
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Nolin  V.  BlackweU,  32  N.  J.  L.  170;  88  Am.  Dec.  206;  Waterman  r.  Sprague 
Mfg.  Co.,  55  Conn.  654. 

Limitations  of  Actions  —  "Return  to  thk  State."  —  Aa  to  what  con. 
•titutes  a  "  return  to  the  atate,"  within  the  meaning  of  the  statute  of  limita* 
tiona,  see  note  to  Langdon  y.  Doud,  83  Am.  Deo.  645;  uota  to  Moore  r. 
Amutrong,  36  Am.  Dec  76. 
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(84  Sooth  Carolina,  21LJ 

Master  and  Servant  —  Master  must  Furnish  Safe  Appliances,  and  Keep 
Them  in  Repair.  —  It  is  the  duty  of  a  master  to  furnish  to  his  servant, 
for  the  performance  of  the  work  required  of  him,  safe  and  suitable  appli. 
ances,  such  as  a  reasonable  and  prudent  person  would  ordinarily  use  un> 
der  similar  circumstances,  and  also  to  see  that  the  same  are  kept  in 
proper  repair;  and  these  duties  cannot  be  delegated  to  another  so  as  to 
relieve  the  master  from  liability  for  injuries  sustained  by  reason  of  a 
failure  to  perform  them  properly. 

Negligence  —  Question  of,  to  be  Determined  bt  Jury. — Tho  question 
whether  or  not  the  testimony  adduced  is  sufficient  to  prove  negllgenca 
is  exclusively  to  be  determined  by  the  jury. 

Nonsuit  not  Proper  where  there  is  Some  Evidence  of  Negligenct.  — 
In  an  action  to  recover  damages  for  the  alleged  negligence  of  the  de« 
fendant,  it  ia  not  proper  to  grant  a  nonsuit  where  there  is  some  testimony 
tending  to  show  an  omission  of  duty  on  his  part. 

Contributort  Neolioencb  —  Defense  of,  cannot  be  Considered  undes 
Motion  for  Nonsuit.  —  [n  South  Carolina,  the  question  of  the  plaintiff's 
contributory  negligence  cannot  be  considered  under  a  motion  for  a  iioa< 
suit. 

Servant  has  Right  to  Assume  that  Appliances  Furnished  Hnc  ari 
Safe.  —  A  servant  has  a  right  to  assume,  without  inquiry  or  examination, 
that  the  appliances  furnished  him  are  safe  and  suitable. 

Action  to  recover  damages.    The  opinion  states  the  case. 

Melton  and  Meltony  for  the  appellant. 

/.  C.  Haskell,  contra. 

McIvEB  J.  The  plaintiflf  brought  this  action  to  recover 
damages  for  injuries  sustained  while  in  the  employment  of  the 
defendant  company,  under  the  allegation  that  the  injuries  sus- 
tained resulted  from  the  negligence  of  the  company  in  furnish- 
ing the  plaintiff  with  safe  and  suitable  appliances  to  do  the 
work  for  which  he  was  employed.  The  testimony  tends  to 
show  that  plaintiff  was  employed  by  defendant  to  operate  a 
machine  in  their  oil-mill,  called  a  former,  whereby  the  cotton- 
seed meal  was  pressed  into  cakes;  and  that  the  work  required 
of  the  plaintiff  had  to  be  done  rapidly  to  prevent  the  meal 
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from  burning;  that  the  plaintiff,  standing  at  the  machine,  wa» 
supplied  by  other  servants  of  the  defendant  company  with  bags 
or  sacks,  which  plaintiff,  with  the  assistance  of  another,  had  to 
place  in  the  machine;  that  these  bags  or  sacks  were  placed  in 
a  pile  on  the  top  of  the  machine,  and  when  one  was  wanted, 
the  plaintiff  reached  up  and  took  one  off  the  pile,  which  had 
to  be  done  with  rapidity;  that  it  was  very  necessary  for  the 
safety  of  the  person  operating  the  machine  that  these  bags  or 
sacks  should  be  free  from  holes  or  rents,  and  therefore  another 
person  was  employed  to  repair  any  torn  sacks;  that  the  dis- 
aster which  gave  rise  to  this  action  probably  resulted  from 
the  use  of  a  sack  with  a  hole  in  it,  whereby  plaintiff's  finger 
became  entangled  in  it  and  his  hand  was  crushed.  There  was 
also  some  testimony  tending  to  show  that  if  the  person  operat- 
ing the  machine  discovered  any  hole  or  rent  in  the  sack  when 
taken  off  the  pile,  he  would  throw  it  over  his  shoulder,  when 
it  would  be  taken  to  the  person  charged  with  the  duty  of  re- 
pairing the  sacks. 

Upon  the  testimony  thus  briefly  outlined,  his  honor  Judge 
Wallace  held  that  there  was  an  entire  absence  of  any  testi- 
mony tending  to  show  any  negligence  on  the  part  of  the 
defendant  company,  and  therefore  rendered  a  judgment  of  non- 
suit, from  which  the  plaintiff  appeals,  upon  the  grounds  set 
out  in  the  record,  which  make  the  single  question  whether 
there  was  such  an  entire  absence  of  testimony  tending  to  show 
negligence  on  the  part  of  the  defendant  as  would  warrant  the 
granting  of  a  nonsuit. 

The  rule  is  well  settled,  that  it  is  the  duty  of  the  master  to 
furnish  safe  and  suitable  appliances  for  the  performance  of  the 
work  required  of  the  servant,  and  also  to  see  that  the  same 
are  kept  in  proper  repair,  and  hence,  where  either  of  these  du- 
ties has  not  been  performed,  there  is  an  omission  of  duty  on 
the  part  of  the  master,  which  affords  at  least  prima  facie  evi- 
dence of  negligence  on  his  part;  for  these  duties  cannot  be 
delegated  to  another  so  as  to  relieve  the  master  from  liability 
to  another  for  injuries  sustained  by  reason  of  a  failure  to  per- 
form them  properly:  Gunter  v.  Graniteville  Mfg.  Co.,  18  S.  C. 
262.  This  general  statement  of  the  rule  is  not  to  be  construed 
as  implying  that  the  master  is  bound  to  provide  appliances 
which  shall  prove  to  be  absolutely  safe  under  all  contingencies, 
or  even  such  as  are  of  the  best  and  most  approved  description; 
but,  as  said  in  the  case  cited,  "only  such  as  a  reasonable  and 
prudent  person  would  ordinarily  have  used  under  similar  cir- 
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cumstances."  In  other  words,  the  rule  does  not  require  of  the 
master  the  greatest  care  possible,  but  only  such  as  prudent 
persons  usually  exercise  under  similar  circumstances. 

This  being  the  rule,  the  inquiry  is,  whether  there  was  in  this 
case  any  evidence  tending  to  show  an  absence  of  such  care  on 
the  part  of  the  defendant;  not  whether  the  testimony  adduced 
was  sufficient  to  prove  negligence,  as  that  is  a  matter  exclu- 
sively for  the  jury,  and  we  have  neither  the  power  nor  the  dis- 
position to  consider  that  question.  It  seems  to  us  that  there 
was  some  testimony  tending  to  show  an  omission  of  duty  on 
the  part  of  the  master  in  furnishing  the  plaintifif  with  safe  ap- 
pliances to  do  the  work  required  of  him,  for  there  is  some  tes- 
timony tending  to  show  that  the  injury  complained  of  resulted 
from  the  fact  that  the  plaintiff  was  furnished  with  a  torn  sack, 
and  also  some  testimony  to  show  that  the  use  of  such  a  sack 
was  dangerous.  It  is  true  that  there  is  also  testimony 
tending  to  show  that  the  defendant  had  employed  another 
person  charged  with  the  special  duty  of  repairing  the  sacks; 
yet  if  it  shall  appear  that  this  duty  was  negligently  performed, 
such  negligence  would  be  imputable  to  the  master  under  the 
rule  above  stated,  which  requires  that  the  master  shall  not 
only  provide  safe  and  suitable  appliances  in  the  first  instance, 
but  also  see  that  the  same  are  kept  in  repair,  and  the  delega- 
tion of  this  duty  to  another  cannot  relieve  the  master  from 
responsibility. 

The  circuit  judge  seemed  to  base  his  conclusion  upon  the 
fact  that  the  testimony  not  only  did  not  tend  to  show  that  the 
defective  sack  which  was  used  was  the  only  one  furnished, 
but  on  the  contrary,  there  was  evidence  tending  to  show  that 
a  number  of  other  sacks  were  furnished,  some  of  which  he 
assumed  were  free  from  any  defect,  and  hence  no  negligence 
could  be  imputed  to  defendant  causing  the  injury  complained 
of,  as  plaintiff  had  been  furnished  with  good  sacks,  and  it  was 
his  own  act  to  use  one  that  was  defective;  citing  and  relying 
on  the  case  of  Davis  v.  Columbia  etc.  R.  R.  Co.,  21  S.  C.  93. 
Before  proceeding  to  point  out  the  distinction  between  this 
case  and  that  of  Davis,  we  may  remark  that  the  view  taken 
by  the  circuit  judge  seems  to  be  based  upon  the  idea  that  Car- 
ter, the  plaintiff,  was  guilty  of  contributory  negligence,  and 
therefore  could  not  maintain  his  action.  It  may  be  that  such 
was  the  fact,  but  it  is  well  settled,  in  this  state  at  least,  that 
the  question  of  contributory  negligence  cannot  be  considered 

under  a  motion  for  a  nonsuit. 
AM.  ST.  Rkp.,  Vol.  XXVII.  -52 
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But  again,  the  rule  is,  that  it  is  the  duty  of  the  master,  and 
not  of  the  servant,  to  exercise  due  care  and  diligence  to  ascer- 
tain whether  the  appliances  furnished  are  safe  and  suitable; 
and  a  servant  has  a  right  to  assume,  without  inquiry  or  ex- 
amination, that  the  appliances  furnished  him  are  safe  and 
suitable:  Laaure  v.  Graniteville  Mfg.  Co.,  18  S.  C.  281.  Of 
course,  if  he  uses  a  machine  or  other  appliance,  knowing  at 
the  time  that  it  is  out  of  repair  to  such  an  extent  as  to  render 
it  unsafe,  then  another  rule  applies,  with  certain  qualifications 
which  it  is  needless  to  state  here. 

It  does  not  seem  to  us  that  the  case  of  Davis  v.  Columbia  etc. 
R.  R.  Co.,  21  S.  C.  93,  relied  upon  by  the  circuit  judge,  applies; 
See  Altee  v.  South  Carolina  R'y  Co.,  21  S.  C.  557.  In  that 
case,  the  plaintiff  was  on  top  of  the  train  waving  his  lantern 
as  a  signal  to  an  approaching  train,  when  the  cup  of  his  lan- 
tern fell  out.  The  plaintiff,  however,  did  not  then  sustain  the 
injury  complained  of;  but  by  reason  of  the  loss  of  the  cup  of 
his  lantern,  he  had  to  descend  into  the  cab  to  procure  another, 
and  in  returning  to  his  post  on  the  top  of  the  train  was  struck 
by  the  projecting  timbers  of  a  tank,  while  ascending  the  lad- 
der leading  to  the  top  of  the  car.  The  question  whether  there 
was  any  negligence  on  the  part  of  the  company  in  furnishing 
the  plaintiff  with  a  defective  lantern  was  decided  upon  the 
ground  that  there  was  really  no  evidence  that  the  lantern  from 
which  the  cup  dropped  was  defective,  except  the  simple  ex- 
pression of  opinion  by  one  of  the  witnesses  that  the  cup  dropped 
out  because  of  a  defect  in  the  lantern.  That  might  very  well 
have  happened  from  some  other  cause  than  a  defect  in  the 
lantern,  and  no  witness  testified  that  he  had  ever  examined 
or  even  seen  the  lantern  in  question. 

It  is  true  that  the  late  chief  justice,  in  delivering  the  opin- 
ion of  the  court,  after  commenting  on  the  fact  that  there  was 
no  evidence  tending  to  show  any  defect  in  the  lantern,  does 
use  this  language:  ''We  find  not  a  word  in  the  testimony  on 
that  subject,  at  least  none  to  the  precise  point  necessary  to 
inculpate  the  defendant,  to  wit,  that  the  deceased  was  using 
a  defective  lantern  because  of  the  fact  that  defendant  had  neg- 
ligently furnished  him  with  such;  on  the  contrary,  it  appears 
that  the  deceased  procured  another  from  the  cab,  which  we 
suppose  was  safe  and  perfect,  as  there  is  no  testimony  to  the 
contrary.  He  might  have  taken  that  one  at  the  first.  That 
he  did  not  was  perhaps  his  own  negligence  rather  than  that 
of  the  company.     We  think  there  was  an  entire  absence  of  all 
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testimony  directed  to  the  negligence  of  the  company  as  to  the 
lantern."  It  is  obvious  that  this  language  was  not  used  for 
the  purpose  of  laying  down  the  doctrine  that  it  was  the  duty 
of  the  servant  to  examine  the  appliances  provided  by  the  mas> 
ter  for  his  use,  as  that  would  be  inconsistent  with  the  decision 
in  Lasure's  case,  and  certainly  not  for  the  purpose  of  indicat- 
ing that  the  doctrine  of  contributory  negligence  could  be  con- 
sidered on  a  motion  for  a  nonsuit,  as  that  would  have  been  in 
conflict  with  numerous  cases  then  recently  decided;  but  it  was 
only  designed  to  show  that  in  addition  to  the  fact  that  there 
was  no  evidence  to  show  that  the  defendant  company  had  fur- 
nished the  plaintiff  with  a  defective  lantern;  the  evidence,  on 
the  contrary,  tended  to  show  that  safe  and  suitable  lanterns 
had  been  furnished  by  the  company  for  the  use  of  its  servants, 
and  if  there  was  any  fault  at  all,  it  lay  with  the  plaintiff 
rather  than  the  defendant.  Besides,  in  this  case,  the  testi- 
mony tended  to  show  that  the  work  required  of  the  plaintiff 
had  to  be  done  so  quickly  as  to  afford  no  time  or  opportunity 
for  him  to  examine  the  sacks  furnished  him,  whereas  it  was 
not  so  in  the  case  of  the  lanterns. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial.  

Masteb  and  Servant.  —  It  is  »  master's  duty  to  fnrnish  his  servant  with 
reasonably  safe  and  suitable  machinery,  proportionate  to  the  dangers  that 
may  reasonably  be  anticipated;  Carlson  v.  Phoenix  B.  Co.,  132  N.  Y.  273; 
Oasreau  C.  Co.  v.  Palmer,  28  Neb.  307;  St  Louis  etc  K'y  Co.  y.  McClain,  80 
Tex.  85;  U.  P.  R.  Co.  v.  Broderick,  30  Neb.  735;  Humphreys  v.  Newport  etc 
K'y  Co.,  33  W.  Va.  135;  and  to  use  due  care  in  keeping  the  same  in  repair: 
Nail  V.  Louisville  etc.  R'y  Co.,  129  Ind.  260;  and  he  cannot  escape  liability  by 
delegating  the  performance  of  this  duty  to  another:  EU  v.  Northern  P.  R.  R, 
Co.,  1  N.  D.  336;  26  Am.  St.  Rep.  621,  and  note.  The  master  need  not  sap. 
ply  any  particular  kind  of  appliances:  Bohn  v.  Chicago  etc  R'y  Co.,  106  Mo. 
429;  nor  machinery  suitable  for  a  purpose  not  designed,  or  which  could  not 
have  been  contemplated  by  the  master:  Kauffman  v.  Mater,  94  CaL  269;  his 
whole  duty  being  only  to  use  as  much  care  in  the  furnishing  of  appliances  aa 
an  ordinarily  prudent  man  would  use  under  similar  circumstances:  Carlson  v. 
Phoenix  Bridge  Co.,  132  N.  Y.  273.  The  master's  duty  to  keep  appliances  ia 
repair  does  not  require  him  to  do  such  things  as  are  properly  a  part  of  the 
servant's  duty,  and  incident  to  the  service  required  of  him:  Jennings  r.  Iron 
Bay  Co.,  47  Minn.  111. 

Nkoligsncb  —  QiTKSTioN  o»  Pact.  — Negligence  is  ordinarily '»  question  of 
fact  for  the  determination  of  the  jury:  Summers  v.  Bergner  B.  Co.,  143  Pa.  St. 
114;  24  Am.  St.  Rep.  518;  Detins  v.  Wilmington  etc  R.  R.  Co.,  107  N.  C.  686; 
22  Am.  St.  Rep.  902,  and  note;  Emnj  v.  Raleigh  etc  R.  R.  Co.,  109  N.  C.  589; 
Foley  V.  Riverside  etc  Co.,  85  Mich.  7;  Anderson  v.  North  Pacific  etc  Co.,  21 
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Or.  2S1;  Eoxns  v.  LaJce  Shore  etc.  R.  R.  Co.,  88  Mich.  442;  Dillingham  ▼. 
ParJcer,  80  Tex.  572.  But  it  is  for  the  court  to  determine  whether  there  ii 
any  evidence  from  which  negligence  can  be  inferred:  Latremouille  v.  Benning- 
ton etc.  R'y  Co.,  63  Vt.  336. 

Nonsuit,  whxm  should  be  Refused.  —  A  nonsuit  should  be  refused  if 
there  is  any  rabstantial  evidence  produced  by  plaintiff  which  should  be 
weighed  and  considered  by  the  jury:  CBrien  v.  Miller,  60  Oonn.  214;  25  Am. 
St.  Rep.  320,  and  note;  Anderson  v.  North  Pacific  etc.  Co.,  21  Or.  281;  Ew.n» 
V.  Lake  Shore  etc.  R.  R.  Co.,  88  Mich.  442. 

Master  and  Servant.  — As  to  how  far  a  servant  may  rely  upon  the  supe« 
rior  knowledge  of  his  master,  see  Sliortel  v.  St,  Joseph,  104  Mo.  114;  24  Am. 
St.  Rep.  317,  and  note  320-323. 

Master  and  Servant.  —  A  servant  has  a  right  to  assume  that  the  master 
has  performed  his  duty  with  respect  to  supplying  safe  and  suitable  appliances: 
Chicago  etc  R.  R.  Co.  v.  Bines,  132  111.  161;  22  Am.  St.  Rep.  515,  and  note. 
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[34  South  Caeolina,  377.] 
Subrooation  —  Warranty — Limitations  —  Injunction.  —  A  sold  a  lot  of 
land,  upon  which  there  was  a  judgment  lien,  to  B,  taking  notes  secured 
by  a  mortgage  for  the  purchase  price.  When  the  notes  matured  they 
and  the  mortgage  were  canceled  and  surrendered  to  B,  who  gave  to  A  a 
written  unsealed  agreement,  whereby  he  assumed  the  payment  of  this 
judgment.  Afterwards  B  conveyed  said  lot,  with  the  usual  covenants 
of  warranty,  to  trustees  for  the  benefit  of  his  wife  and  children,  in  con- 
sideration of  love  and  affection.  These  trustees  conveyed  the  lot,  as 
they  were  duly  authorized  to  do,  to  C  for  value,  without  warranty,  who 
took  without  knowledge  of  the  agreement  between  A  and  B,  but  with 
notice  of  the  judgment.  C  subsequently  conveyed  the  lot  to  D  with 
warranty.  The  lot  having  been  levied  upon,  and  being  about  to  be  sold 
nnder  the  judgment,  C  paid  the  amount  of  the  judgment.  Afterwards, 
in  a  cause  pending  for  the  settlement  of  the  estate  of  B,  who  had  in  the 
mean  time  died  insolvent,  0  61ed  a  petition,  wherein  he  sought  to  recover 
the  amount  paid  by  him  in  exoneration  of  his  covenant  of  warranty  to 
D.  Held:  1.  That  as  the  payment  of  the  judgment  by  C  was  not  mads 
for  the  purpose  of  relieving  A,  but  solely  in  order  to  perform  O's  cove- 
nant of  warranty,  C  had  no  right  in  equity  to  be  subrogated  to  the  rights 
of  A  or  of  the  holder  of  the  judgment;  that  as  the  judgment  was  against 
A,  and  not  against  B,  who  was  never  liable  to  pay  the  amount  thereof  as 
•  judgment,  but  only  liable  by  reason  of  his  agreement  with  B,  the  judg- 
ment could  in  no  event  be  set  up  as  a  judgment  against  the  estate  of  B. 
2.  That  the  mortgage  could  not  be  set  up  as  a  mortgage  except  against 
the  property  mortgaged,  but  only,  if  at  all,  as  of  the  rank  of  the  sealed 
notes  which  it  secured;  that  since  these  notes  were  extinguished  by  the 
agreement  between  A  and  B,  they  could  not  now  constitute  any  legal 
cause  of  action  against  B's  estate,  and  C  had  no  connection  with  any 
equities  that  A  may  have  had  in  the  matter.  3.  That  C  could  not  claim 
M  assignee  of  the  covenant  of  warranty  contained  in  the  deed  from  A  to 
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B,  nor  could  he  have  any  claim  against  the  estate  of  B  as  assfp^ee  of  the 
covenant  of  warranty  contained  in  the  deed  from  B  to  the  trustees,  for 
as  that  was  a  voluntary  deed,  and  as  the  measure  of  damages  for  breach 
of  a  covenant  of  warranty  is  the  amount  of  the  purchase-money  paid, 
with  interest  from  the  time  of  the  alienation,  where  nothing  was  paid, 
nothing  could  have  been  recovered.  4.  That  the  agreement  between  A 
and  B,  whereby  B  assumed  the  payment  of  the  judgment,  was  for  tha 
benedt  of  A  solely,  and  C  had  no  connection  with  it,  and  acquired  no 
rights  under  it.  6.  That  tha  position  of  C  was  that  of  a  purchaser  of 
real  estate  under  a  quitclaim  deed  without  warranty,  upon  which  there 
tested  the  lien  of  a  judgment  of  which  he  had  notice  when  ha  purchased, 
who  removed  such  lien  by  payment  in  order  to  protect  himself  against 
an  action  for  breach  of  his  covenant  of  warranty  in  his  deed  to  his  vendee, 
and  that  he  had  therefore  no  cause  of  action  against  the  estate  of  B.  6. 
That  even  if  C  could  have  connected  himself  with  the  agreement  between 
A  and  B,  an  action  upon  the  promise  of  B  was  barred  in  six  years,  which 
period  had  elapsed  long  before  the  petition  in  this  case  was  filed.  7. 
That  the  order  calling  in  the  creditors  of  B  and  enjoining  suits  at  law 
did  not  prevent  the  running  of  the  statute  of  limitations  against  claims 
that  should  have  been  presented  as  claims  against  his  estate. 

Petition  to  be  allowed  to  establish  a  claim  against  an  es* 
tate.  The  following  is  the  decree  of  the  circuit  judge,  referred 
to  in  the  opinion:  "  The  cause  entitled  J.  J.  McLure,  admin- 
istrator of  M.  A.  Melton,  and  others,  was  instituted  by  the  ad- 
ministrator of  George  W.  Melton,  to  facilitate  the  settlement 
of  the  estate  of  G.  W.  Melton,  which  was  insolvent.  Creditors 
of  the  estate  were  enjoined  from  proceeding  against  it,  save 
through  that  action,  and  were  required  to  establish  their  de- 
mands in  it.  W.  Holmes  Hardin  claims  to  be  a  creditor  of 
the  estate,  and  seeks  by  this  petition  to  be  allowed  to  establish 
bis  demand.  The  facts  upon  which  petitioner  supports  his 
demand  are  as  follows:  On  the  25th  of  November,  1867,  C.  D. 
Melton  sold  and  conveyed  to  G.  W.  Melton  a  dwelling-house 
and  land  adjacent  for  a  large  sum  of  money.  Notes  were  exe- 
cuted by  G.  W.  Melton  to  C.  D.  Melton  for  the  purchase  price, 
and  these  notes  secured  by  a  mortgage  of  the  premises.  When 
the  note  which  had  the  longest  time  to  run  matured,  C.  D.  and 
G.  W.  Melton  had  a  settlement  on  the  25th  of  November,  1871. 
It  was  agreed  that  G.  W.  Melton  should  assume  the  payment 
of  several  judgments  which  had  been  obtained  against  C.  D. 
Melton  prior  to  the  conveyance  of  the  house  and  land  to  G.  W. 
Melton,  and  which  were  liens  upon  the  property,  and  which 
in  the  aggregate  were  about  equal  in  amount  to  the  aggregate 
€ura  due  upon  G.  W.  Melton's  notes.  Upon  this  understand- 
ing, the  notes  and  mortgage  of  G.  W.  Melton  were  canceled 
and  given  up  to  him.     G.  W.  Melton,  in  pursuance  of  this 
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agreement,  paid  all  the  judgments  which  were  liens  upon  the 
land,  save  one  known  as  the  Wright  judgment.     That  judg- 
ment, at  the  time  the  others  were  paid,  was  in  litigation,  its 
validity  as  a  lien  being  in  controversy.     Its  validity  as  a  lien 
was  finally  established.     It  was  obtained  on  the  15th  of  No- 
vember, 1867.    In  the  mean  time  the  house  and  land  had 
been  conveyed  by  G.  W.  Melton  to  trustees,  with  warranty,  in 
trust  for  his  wife  and  children.     G.  W.  Melton  died  insolvent, 
and  had  not  paid  the  Wright  judgment.    The  trustees  who 
had  the  title  to  the  property  asked  and  obtained  leave  of  the 
court  to  sell  it,  with  a  view  of  making  a  more  advantageous 
investment  for  the  cestuis  que  trust.    At  the  sale  thus  ordered, 
the  petitioner  here,  W.  Holmes  Hardin,  became  the  purchaser 
for  the  sum  of  five  thousand  dollars.     In  a  little  more  than  a 
year  after  his  purchase  he  sold  to  another  for  the  sum  of  six 
thousand  dollars.     All  this  while  the  Wright  judgment  was 
in  litigation,  and  as  before  said,  its  validity  and  as  a  lien  upon 
this  house  and  land  was  finally  established.     All  the  time  of 
these  transfers  this  judgment  had  been  of  record  in  the  regis- 
ter's ofiice  of  Chester  County,  and  upon  the  final  determination 
of  the  contest  as  to  it,  W.  Holmes  Hardin's  vendee,  James  C. 
Hardin  (who  had  it  under  a  warranty  deed  from  W.  Holmes 
Hardin),  was  in  possession.     After  further  litigation,  which 
need  not  be  set  out  here,  the  Wright  judgment  was  levied 
upon  the  house  and  land.     W.  Holmes  Hardin  was  informed 
by  his  vendee  that  he  rested  upon  his  warranty,  and  because 
there  was  no  further  ground  of  resistance,  W.  Holmes  Hardin 
paid  to  the  sherifi"  of  Chester  County  the  amount,  principal, 
interest,  and  costs,  of  the  Wright  judgment,  and  thus  made 
good  his  warranty  to  James  C.  Hardin.     W.  Holmes  Hardin 
claims,  upon  this  state  of  facts,  that  he  is  a  creditor  of  the  es- 
tate of  G.  W.  Melton,  and  that  he  should  be  allowed  to  set  up 
both  the  mortgage  of  G.  W.  Melton  to  C.  D.  Melton,  and  the 
Wright  judgment  which  he  has  paid.     The  force  of  the  mort- 
gage of  G.  W.  Melton  to  C.  D.  Melton  related  only  to  the  house 
and  land  upon  which  it  was  a  lien.     To  restore  to  it  now  all 
the  force  it  ever  had  would  not  aid  petitioner  in  the  collection 
of  a  claim  against  G.  W.  Melton's  estate,  for  it  would  not  con- 
stitute a  lien  upon  any  property  of  that  estate.    The  same 
may  be  said  of  the  Wright  judgment.    That  was  a  judgment 
against  C.  D.  Melton,  obtained  in  a  proceeding  to  which  G.  W. 
Melton  was  not  a  party.     The  doctrine  of  subrogation  cannot 
impart  new  and  enlarged  scope  to  instruments,  but  only  pre- 
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vent  extinguishment  in  support  of  an  equity.  It  is  the  rele- 
gation to  another's  right,  nor  is  the  right  enlarged  by  the 
transfer.  If,  therefore,  the  mortgage  and  judgment  were  both 
restored  to  their  original  vigor,  they  could  have  no  relation  to 
the  estate  of  G.  W.  Melton.  G.  W.  Melton  promised  to  pay 
the  Wright  judgment,  and  reserved  money  due  C.  D.  Melton 
with  which  to  do  so.  This  promise  did  not  make  him  liable 
on  the  judgment.  The  ground  of  his  liability  was  his  prom- 
ise. This  promise  was  made  in  November,  1871,  and  of 
course  has  been  long  since  barred  by  the  statute  of  limita- 
tions. It  is  therefore  ordered  that  the  prayer  of  the  petitioner 
be  denied." 

And  the  following  are  the  appellant's  exceptions,  referred  to 
in  the  opinion:  — 

"  1.  Because  his  honor  erred  in  holding  that  the  petitioner 
had  no  right  to  prove  the  amount  paid  by  him  in  satisfaction  of 
the  Wright  judgment  against  the  estate  of  George  W.  Melton, 
when  the  petitioner  was  the  assignee  of  the  covenant  of 
warranty  of  George  W.  Melton  against  encumbrances  and  for 
quiet  enjoyment,  and  said  covenant  was  broken  by  the  levy 
of  the  execution  issued  on  said  judgment  on  the  Chester  prop- 
erty, and  the  payment  of  the  same  by  the  petitioner,  and  he 
was  entitled  to  prove  the  same  according  to  the  rank  of  his 
said  debt  under  the  statute. 

"  2.  Because  the  case  of  /.  /.  McLure,  administrator ,  v.  M.  A. 
Melton  and  others,  being  still  before  the  referee,  the  fund  still 
in  court  arising  from  the  sale  of  the  real  estate  of  the  intestate, 
the  administrator  not  having  accounted  for  his  administration, 
and  there  being  a  large  sum  of  money  in  his  hands  undis- 
tributed, it  was  error  in  his  honor  not  to  allow  the  petitioner  to 
prove  in  this  action  the  breach  of  the  covenant  of  warranty  of 
George  W.  Melton,  of  which  the  petitioner  was  the  assignee, 
and  his  payment  of  the  Wright  judgment  as  a  debt  against 
the  estate  of  the  said  G.  W.  Melton. 

"  3.  Because  his  honor  erred  in  not  holding  that  when  W. 
Holmes  Hardin  paid  the  Wright  judgment,  he  was  entitled  to 
be  subrogated  to  all  the  rights  which  the  estate  of  C.  D.  Mel- 
ton had  in  the  agreement  between  C.  D.  and  G.  W.  Melton  of 
November  25,  1871,  and  through  that  instrument  to  prove  it 
as  a  judgment  debt  against  the  estate  of  George  W.  Melton. 

"  4.  Because  when  W.  Holmes  Hardin  paid  the  Wright 
judgment,  he  paid  the  unpaid  part  of  the  purchase-money  of 
the  Chester  real  estate  on  which  C.  D.  Melton  held  a  mortgage 
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of  G.  W.  Melton,  and  Hardin  is  entitled  to  be  subrogated  to  all 
the  rights  of  the  former  in  said  mortgage,  and  has  a  right  to 
have  it  kept  alive  for  his  benefit,  so  that  he  may  prove  it 
against  the  estate  of  George  W.  Melton  as  a  mortgage  debt, 
and  his  honor  erred  in  not  so  finding. 

"5.  That  his  honor  erred  in  holding  that  the  petitioner's 
claim  was  in  any  sense  barred  by  the  statute  of  limitations." 

S.  P.  Hamilton,  for  the  appellant. 

Giles  J.  Patterson  and  G.  W,  S.  Hart,  contra. 

McIvER,  J.  The  principal  case  in  which  the  petition  of 
appellant  has  been  filed  was  an  action  brought  by  the  plain- 
tiff, as  administrator  of  George  W.  Melton,  deceased,  against 
his  heirs  and  creditors,  to  marshal  the  assets  of  the  estate  of 
said  George  W.  Melton,  which  is  insolvent,  and  it  was  com- 
menced on  the  17th  of  July,  1877.  On  the  24th  of  August, 
1877,  an  order  was  passed  in  said  case  enjoining  all  creditors 
of  George  W.  Melton  "from  suing  on  said  claims,  or  prosecut- 
ing their  actions  at  law  thereon  against  said  administrator, 
until  the  further  order  of  this  court."  On  the  13th  of  Octo- 
ber, 1877,  another  order  was  passed,  whereby,  amongst  other 
things,  all  creditors  were  required  to  prove  their  demands  be- 
fore the  clerk,  on  or  before  the  15th  of  January,  1878;  and  on 
the  14th  of  November,  1881,  A.  G.  Brice  was  substituted  as 
referee  in  place  of  the  clerk,  who,  after  holding  several  refer- 
ences, made  his  report  on  the  Ist  of  February,  1884,  ascer- 
taining the  debts  proved,  and  classifying  them  according  to 
their  legal  priorities.  To  this  report  some  of  the  creditors 
filed  exceptions  to  the  classification  adopted  by  the  referee, 
and  his  report,  with  the  exceptions  thereto,  came  before  his 
honor  Judge  Wallace,  who,  on  the  20th  of  May,  1885,  rendered 
judgment  sustaining  the  exceptions,  but  in  all  other  respects 
confirming  the  report  of  the  referee.  From  that  judgment 
some  of  the  mortgage  creditors  appealed,  and  on  the  22d  of 
April,  1886,  the  supreme  court  rendered  judgment  affirming 
the  judgment  of  Judge  Wallace:  McLure  v.  Melton,  24  S.  C. 
559;  58  Am.  Rep.  272.  The  case  was  then  carried,  by  writ  of 
error,  to  the  supreme  court  of  the  United  States,  where  the 
writ  of  error  was  dismissed:  Hopkins  v.  McLure,  133  U.  S. 
880.  And  the  mandate  from  that  court,  together  with  the 
remittitur  from  the  supreme  court  of  this  state,  was  filed  la 
the  circuit  court  on  the  4th  of  June,  1890. 
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In  the  mean  time  the  real  estate  of  the  said  George  W.  Mel- 
ton had  been  sold,  and  a  considerable  portion  of  the  proceeds 
of  such  sale  remain  in  the  hands  of  the  clerk;  and  it  is  con- 
ceded that  there  are  assets  yet  in  the  hands  of  the  adminis- 
trator, who  has  not  yet  formally  accounted.  On  the  25th  of 
June,  1890,  the  appellant  filed  his  petition  in  the  cause,  pray- 
ing for  leave,  to  come  in  and  prove  his  alleged  claim  against 
the  estate  of  George  W.  Melton.  His  claim  is  based  upon  the 
following  allegations  contained  in  his  petition:  That  Mrs. 
Wright,  on  the  15th  of  November,  1867,  recovered  a  judgment 
against  C.  D.  Melton,  which  became  a  lien  on  certain  real  es- 
tate in  and  adjoining  the  town  of  Chester;  that  on  the  25th  of 
November,  1867,  C.  D.  Melton  conveyed  said  real  estate  to  his 
brother,  George  W.  Melton,  with  general  warranty,  and  re- 
ceived from  his  brother  four  notes  under  seal,  bearing  that 
date,  and  secured  by  a  mortgage  of  the  premises;  that  when 
the  last  of  these  notes  became  payable,  to  wit,  on  the  25th  of 
November,  1871,  an  agreement  in  writing,  not  under  seal,  was 
entered  into  by  the  Melton  brothers,  whereby  George  W.  Mel- 
ton assumed  the  payment  of  certain  specified  judgments, 
including  that  in  favor  of  Mrs.  Wright,  which  had  been  pre- 
viously obtained  against  C.  D.  Melton,  and  were  liens  upon 
said  real  estate,  and  thereupon  the  said  C.  D.  Melton  canceled 
and  surrendered  the  said  four  notes,  together  with  the  mort- 
gage to  secure  the  payment  of  the  same,  to  the  said  George  W. 
Melton,  but  the  record  of  said  mortgage  still  remains  uncan- 
celed; that  thereafter,  to  wit,  in  August,  1875,  the  said  George 
W.  Melton  conveyed  the  said  real  estate,  with  the  usual  cove- 
nants of  warranty,  to  certain  trustees,  for  the  benefit  of  his 
wife  and  children;  that  in  January,  1880,  the  said  trustees, 
being  duly  authorized  so  to  do,  sold  and  conveyed  the  said 
real  estate  to  the  appellant,  who  bought  in  entire  ignorance 
of  the  agreement  above  mentioned  between  the  Melton 
brothers;  that  in  April,  1881,  the  said  appellant  sold  and 
conveyed  the  said  real  estate  to  James  C.  Hardin,  with  the 
usual  covenants  of  warranty;  that  on  the  13th  of  July,  1886, 
the  Wright  judgment,  which  had  not  been  paid  by  George 
W.  Melton  in  his  lifetime,  or  by  any  one  since  his  death, 
was  levied  upon  the  real  estate  in  the  possession  of  James 
C  Hardin,  and  the  appellant,  in  exoneration  of  his  coye- 
nant  of  warranty,  having  no  defense  to  an  action  thereon, 
paid  up  the  Wright  judgment;  wherefore  the  appellant  claims 
that  by  the  payment  of  said  judgment  he  became  the  assignee 
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of  the  covenant  of  warranty  in  the  deed  of  George  W.  Melton 
to  the  said  trustees;  and  that  having  been  compelled  to  pay 
the  Wright  judgment,  which  George  W.  Melton  had  undep« 
taken  to  pay  by  his  agreement  of  the  25th  of  November,  1871, 
the  appellant  stands  as  a  surety  to  George  W.  Melton's  estate, 
"and  is  entitled  to  set  up  said  judgment  in  equity  in  his  own 
favor  in  the  marshaling  of  the  assets  of  the  estate  of  the  in- 
testate." Again,  appellant  claims  that  by  the  payment  of  the 
Wright  judgment,  he  in  effect  paid  the  balance  of  the  pur- 
chase-money due  by  George  W.  Melton  for  the  said  real  es- 
tate over  which  C.  D.  Melton  held  a  mortgage,  and  appellant 
"  is  entitled  to  have  the  benefit  of  said  mortgage  as  against 
the  estate  of  George  W.  Melton,  and  to  have  leave  to  set  it  up 
as  a  mortgage  debt  against  his  estate,  and  to  be  subrogated  to 
all  the  rights  of  the  estate  of  C.  D.  Melton  in  said  mortgage.'* 

To  this  petition  the  creditors  of  George  W.  Melton,  who  have 
heretofore  established  their  claims,  filed  an  answer,  admitting 
all  of  the  allegations  of  the  petition,  except  the  following,  which 
they  deny:  That  appellant  has  become  a  creditor  of  the  estate 
of  George  W.  Melton;  that  appellant  bought  the  real  estate 
"  in  entire  ignorance  of  the  agreement "  set  forth  in  the  peti- 
tion; that  petitioner  had  no  defense  to  an  action  on  the  cove- 
nant of  warranty  contained  in  his  deed  to  James  C.  Hardin; 
and  that  appellant,  by  the  payment  of  the  Wright  judgment, 
became  an  assignee  of  the  covenant  of  warranty  in  the  deed 
from  George  W.  Melton  to  the  trustees.  They  also  plead  the 
statute  of  limitations. 

It  is  conceded  that  the  deed  from  George  W.  Melton  to  the 
trustees  was  a  voluntary  deed,  based  upon  the  consideration 
of  natural  love  and  affection  only;  and  we  presume  that  the 
deed  from  the  trustees  to  the  appellant  contained  no  warranty. 
The  testimony  adduced  on  the  part  of  the  appellant  was  that 
of  Major  Hamilton,  who  stated  that  he  was  the  attorney  of 
George  W.  Melton,  and  as  such  drew  the  deed  to  the  trustees, 
as  well  as  the  proceedings  under  which  the  trustees  obtained 
leave  to  sell,  and  conducted  the  sale  made  by  them  to  appellant, 
and  that  at  that  time  the  Wright  judgment  was  supposed  by 
all  parties  to  be  no  judgment  and  no  lien  upon  the  property 
sold,  and  that  the  agreement  between  the  Melton  brothers,  o£ 
the  25th  of  November,  1871,  was  not  known  to  witness  or  any 
one  engaged  in  the  case  until  it  was  produced  in  evidence  by 
W.  A.  Clark  in  1884.  G.  W.  S.  Hart,  Esq.,  a  witness  examined 
for  respondents,  testified  that  he  with  his  partner  were  the 
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attorneys  of  Mrs.  Wright,  and  they  first  learned  that  George 
W.  Melton  had  assumed  the  payment  of  the  Wright  judgment 
some  time  in  the  latter  part  of  1881  or  early  part  of  1882, 
— prior  to  July,  1882;  but  the  appellant,  it  is  admitted,  had 
no  personal  knowledge  of  such  assumption  at  the  time  he  pur- 
chased.    It  appears  from  the  statements  made  in  the  case  that 

C.  D.  Melton  died  in  December,  1875,  and  George  W.  Melton 
in  July,  1876,  both  being  insolvent. 

The  case  was  heard  by  his  honor  Judge  Wallace,  who  ren- 
dered judgment  dismissing  the  petition,  and  from  his  judg- 
ment the  petitioner  appeals  upon  the  several  grounds  set  out 
in  the  record.  Inasmuch  as  the  decree  of  the  circuit  judge, 
together  with  appellant's  exceptions  thereto,  should  be  incor- 
porated in  the  report  of  the  case,  it  is  unnecessary  for  us  to 
state  them  particularly  here. 

The  fundamental  inquiry  in  the  case  is,  whether  the  appel- 
lant has  any  such  claim  against  the  estate  of  George  W.  Mel- 
ton as  entitled  him  to  the  aid  of  the  court  in  enforcing  it. 
Whatever  claim  he  may  have  is  unquestionably  based  upon 
the  fact  that  he  has  paid  the  Wright  judgment,  the  payment 
of  which  was  assumed  by  George  W.  Melton  by  the  agreement 
of  25th  of  November,  1871;  but  as  such  payment  was  not 
made  for  the  purpose  of  relieving  the  estate  of  C.  D.  Melton, 
but  solely  for  the  purpose  of  relieving  the  property  from  the  lien 
of  said  judgment,  which  the  appellant  had  bought  with  notice 
of  the  judgment  and  conveyed  with  warranty  to  another,  in 
order  to  perform  his  covenant  warranty,  it  is  diflBcult  for  us  to 
understand  what  equity  he  has  to  be  subrogated  to  the  rights 
which  the  holder  of  that  judgment,  or  to  the  rights  which  C. 

D.  Melton's  estate,  may  have  had  against  the  estate  of  George 
W.  Melton.  There  was  no  privity  whatsoever  between  the 
appellant  and  C.  D.  Melton.  He  was  not  a  surety  of  C.  D. 
Melton,  and  in  no  way  bound  to  pay  said  judgment  for  him. 
Indeed,  practically,  he  paid  no  debt  for  which  the  estate  of 
C.  D.  Melton  was  in  equity  and  good  conscience  liable;  for 
though  such  estate  was  legally  liable  to  pay  such  judgment, 
yet  in  equity  and  good  conscience  it  was  really  payable  out  of 
the  property  which  the  appellant  saw  fit  to  buy,  with  notice 
that  it  was  subject  to  such  lien.  But  in  addition  to  this,  as 
the  circuit  judge  well  says,  the  judgment  was  against  C.  D. 
Melton,  and  not  against  George  W.  Melton,  who  was  never  lia- 
ble to  pay  the  amount  thereof  as  a  judgment,  but  only  liable  by 
reason  of  his  agreement  of  the  25th  of  November,  1871,  which 
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was  a  mere  simple  contract  obligation,  and  hence  we  do  not 
see  how  it  is  possible,  under  any  view  of  the  case,  for  the 
Wright  judgment  to  be  set  up  as  a  judgment  against  the  estate 
of  George  W.  Melton. 

As  to  appellant's  claim  to  set  up  the  mortgage  originally 
given  by  George  W.  Melton  to  C.  D.  Melton  to  secure  the  pay- 
ment of  the  purchase-money  of  the  Chester  property,  the  same 
remark  as  that  just  made  in  reference  to  the  Wright  judgment 
may  be  made.  That  mortgage  never  was  a  lien  on  anything 
but  the  Chester  property,  and  did  not  cover  any  other  portion 
of  the  property  belonging  to  the  estate  of  George  W.  Melton, 
and  hence  it  could  not  be  proved  as  a  mortgage  debt  against 
the  estate  of  George  W.  Melton,  under  the  principle  decided 
in  McLure  v.  Melton,  24  S.  C.  559;  58  Am.  Rep.  272;  but  if 
set  up  at  all,  it  must  take  the  same  rank  as  the  debt  which  it 
was  given  to  secure,  to  wit,  that  of  a  sealed  note.  It  is  neces- 
sary, therefore,  to  inquire  whether  the  appellant  can  set  up 
the  sealed  notes  as  a  claim  of  that  rank  against  the  estate 
of  George  W.  Melton.  These  notes  were  extinguished  by  the 
«,rrangement  between  the  Melton  brothers  of  the  25th  of  No- 
vember, 1871,  when  they  were  canceled  and  surrendered  to 
Oeorge  W,  Melton,  and  they  cannot  now  constitute  any  legal 
oause  of  action  against  the  estate  of  George  W.  Melton,  and 
whatever  equities  C.  D.  Melton  or  his  estate  may  have  had,  as 
intimated  in  the  case  of  Hardin  v.  Clark,  32  S.  C.  485, 486,  the 
appellant  has  no  connection  with,  so  far  as  we  can  see. 

He  cannot  claim  as  aspignee  of  the  covenant  of  warranty 
oontained  in  the  deed  from  C.  D.  Melton  to  George  W.  Melton» 
as  was  held  in  the  case  just  cited,  and  we  do  not  see  what 
claim  he  could  have  against  the  estate  of  George  W.  Melton 
as  assignee  of  the  covenant  of  warranty  contained  in  the  deed 
from  George  W.  Melton  to  the  trustees;  for  that  being  a  volun- 
tary deed,  and  the  measure  of  damages  for  breach  of  a  cove- 
nant of  warranty  being  fixed  by  statute  at  the  amount  of  the 
purchase-money  paid,  with  interest  from  the  time  of  the  alien- 
ation, where  there  was  nothing  paid,  nothing  could  have  been 
recovered.  If  the  trustees  had  been  evicted,  they  certainly 
could  have  recovered  nothing  from  the  estate  of  George  W. 
Melton  for  the  breach  of  the  covenant  of  warranty  contained 
in  the  voluntary  deed  under  which  they  held;  and  the  appel- 
lant, as  their  assignee,  could  have  no  higher  rights  than  his 
assignors. 

If,  therefore,  the  appellant  has  any  claim  at  all  upon  the 
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estate  of  George  W.  Melton,  it  must  arise  from  the  agreement 
of  the  25th  of  November,  1871,  whereby  George  W.  Melton  as- 
sumed the  payment  of  t^^o  Wright  judgment.  But  how  can 
the  appellant  connect  himself  with  that  agreement?  That 
was  made  for  the  benefit  of  C.  D.  Melton,  and  possibly  might 
have  inured  to  the  benefit  of  the  holder  of  the  Wright  judg- 
ment, but  appellant  is  neither  the  assignee  of  C.  D.  Melton  nor 
of  the  holder  of  the  Wright  judgment.  It  seems  to  us  that  the 
true  position  of  the  appellant  is  that  of  a  purchaser  of  real 
estate  under  a  quitclaim  deed,  without  warranty,  upon  which 
there  rested  the  lien  of  a  judgment,  of  which  he  had  not  only 
constructive  notice  unquestionably,  arising  from  the  record, 
which  would  have  been  sufficient,  but  also,  as  it  would  seem, 
actual  notice  (if  we  are  at  liberty  to  refer  to  the  decision  in 
Hardin  v.  Clark,  32  S.  C.  485,  offered  in  evidence  in  this  case), 
at  the  time  he  purchased,  and  has  seen  fit  to  remove  such  lien 
by  payment  in  order  to  protect  himself  against  an  action  for 
breach  of  his  covenant  of  warranty  in  his  deed  to  his  vendee. 
If  this  be  so,  then  it  is  plain  that  he  has  no  cause  of  action 
against  the  estate  of  George  W.  Melton;  for  if  so,  then  in  every 
case  where  a  person  who  sells  real  estate  covered  by  {i  judg- 
ment or  other  lien,  of  which  his  vendee  has  notice,  and  con- 
veys the  same  without  warranty,  the  vendor  would  be  liable 
for  any  amount  which  the  vendee  might  be  called  upon  to  pay 
for  the  purpose  of  removing  such  lien;  and  this  could  hardly 
be  pretended,  as  it  would  destroy  all  distinctions  between 
a  quitclaim  deed  and  a  warranty  deed.  The  fact  that  the 
vendor  may  have  assumed  the  payment  of  such  lien  by  a  con- 
tract with  a  third  person,  with  whom  the  vendee  has  not  been 
able  to  connect  himself,  cannot  alter  the  case,  as  such  third 
person  might  at  any  time  he  saw  fit  release  the  vendor  from  the 
performance  of  such  contract.  But  even  if  appellant  could  con- 
nect himself  with  the  agreement  of  the  25th  of  November,  1871, 
that  would  create  a  simple  contract  obligation,  which  could 
not  be  enforced  by  action  after  the  lapse  of  six  years,  —  not 
four,  as  contended  by  one  of  the  counsel  for  respondents,  as  the 
change  in  the  statutory  period  was  effected  by  the  code  which 
was  adopted  the  1st  of  March,  1870,  and  not  by  the  Revised 
Statutes  of  1872.  So  that  it  is  clear  that  C.  D.  Melton  or  his 
administrator  would  have  been  barred  of  their  action  on  such 
promise  long  before  the  petition  in  this  case  was  filed,  unless 
protected  by  the  order  of  injunction,  and  the  appellant,  who 
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certainly  could  not  claim  any  higher  rights,  would  be  in  like 
condition. 

We  must  consider,  then,  the  eflFect  of  the  order  of  injunction 
■which  was  granted  before  the  expiration  of  the  six  years.  It 
will  be  observed  that  this  order  only  restrained  creditors  from 
prosecuting  their  actions  at  law,  and  did  not  prevent  them 
from  coming  in  and  proving  their  demands  in  the  case  in 
which  the  order  of  injunction  was  granted.  On  the  contrary, 
they  were  called  upon  to  do  bo  by  a  time  fixed  for  that  pur- 
pose,— the  15th  of  January,  1878.  But  the  appellant  not  only 
failed  to  come  in  within  six  years  from  that  date  and  present 
his  demand,  but  he  failed  to  do  so  within  six  years  from  the 
filing  of  the  report  on  claims, —  the  1st  of  February,  1884.  So 
that  even  if  appellant  ever  had  any  claim  against  the  estate  of 
George  W.  Melton,  growing  out  of  his  promise  to  C.  D.  Melton 
to  pay  the  Wright  judgment,  it  was  barred  by  the  statute  be- 
fore he  filed  his  petition  or  presented  his  claim,  which,  accord- 
ing to  what  was  held  in  Warren  v.  Raymond,  17  S.  C.  203, 
204,  must  be  regarded  as  the  time  when  he  commenced  his 
action.  The  fact  that  the  appellant  filed  his  petition,  com- 
menced his  action,  within  six  years  after  he  paid  the  judgment 
cannot  afiect  the  question;  for  without  considering  the  ques- 
tion whether  he  could  have  brought  his  action  before  making 
such  payment,  it  is  sufficient  to  say  that  he  can  claim  no  higher 
rights  than  C.  D.  Melton,  and  certainly  he  and  his  administra- 
tor were  barred  long  before  the  appellant  instituted  this  pro- 
ceeding. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Subrogation,  Doctrikb  o».  —  To  justify  the  application  of  the  doctrine  of 
■ubrogation,  one  must  have  paid  a  debt  due  to  a  third  person,  for  the  pay- 
ment of  which  another  was  primarily  liable,  and  the  person  paying  the  debt 
must,  in  doing  so,  have  acted  under  the  compulsion  of  saving  himself  from 
loss,  and  not  as  a  mere  volunteer:  Began  y.  New  York  etc.  JR.  S,  Co.,  60  Conn. 
124;  25  Am.  St.  Rep.  .S06,  and  note;  Carpenter  v.  Minter,  72  Tex.  370;  New 
Orlean*  Nat.  Bank  v.  Eagle  Cotton  etc.  Co.,  43  La.  Ann.  814.  In  Birdaall  v, 
Cropsey,  29  Neb.  679,  where  realty  was  purchased  by  two  persons  as  co-ten- 
ants, one  of  whom  afterwards  sold  his  interest  to  the  other,  the  vendee  agree- 
ing to  pay  the  balance  of  the  original  purchase  price,  and  such  vendee  subse« 
quently  conveyed  to  another  party  under  a  similar  agreement,  it  was  decided 
that  the  last  vendee,  by  discharging  the  balance  of  such  purchase-money, 
was  not  entitled  to  be  subrogated  to  the  lien  of  the  first  vendor  so  as  to  pre> 
vent  a  lien  from  attaching  in  favor  of  the  tenant  who  conveyed  to  his  co> 
tenant.     In  New  York  it  has  been  decided  that  the  right  of  subrogation  is 
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founded  upon  equitable  grounds,  and  capable  of  being  asserted  by  one  who 
has  no  absolute  interest  in  the  property,  but  who  may  become  the  owner 
thereof  and  pays  the  debt  to  save  himself  from  a  loss:  Pease  v.  Egan,  131 
N.  Y.  262. 

Covenant  of  Warrantt  —  Damages  tor  Breach.  —  As  to  what  damages 
may  be  recovered  by  a  remote  vendee  for  a  breach  of  a  covenant  of  warranty 
of  title,  see  Brooks  v.  Black,  68  Miss.  161,  24  Am.  St.  Rep.  259,  and  note 
268,  in  which  the  South  Carolina  rule  is  mentioned. 

Limitations  or  Actions.  —  The  general  rule  is,  that  when  the  statnte  of 
limitations  has  once  commenced  to  run,  no  subsequent  disability  can  check 
or  impede  it:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334,  and  note;  un- 
less such  subsequent  disability  grows  out  of  some  positive  statutory  enact* 
ment:  Note  to  Moore  v.  Armstrong,  36  Am.  Dec.  78;  note  to  Miller  v.  Surls, 
65  Am.  Deo.  COl,  602.  Neither  the  suspension  of  the  powers  of  an  adminis* 
trator,  nor  proceedings  to  contest  the  validity  of  a  will,  will  suspend  the  run- 
ning of  the  statute:  Dorland  v.  Hanson,  81  Cal.  202;  15  Am.  St.  Rep.  44,  and 
note;  note  to  Miller  v.  Surls,  65  Am.  Dec.  602.  In  Buell  v.  Buell,  92  Cal. 
393,  it  was  decided  that  a  writ  of  injunction  restraiqing  a  judgment  creditor 
from  issuing  an  execution  did  not  suspend  the  running  of  the  statute  limit- 
ing the  issuance  of  an  execution  to  a  period  of  five  years  after  the  entry  of 
the  judgment. 
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[84  South  Casolika,  4{S2.] 
JCDGMENT     RiNDXRKD    WITHOUT     SbRVICB     OF    PrOCBSS,     HOW    RkLIEYKO 

against.  —  The  proper  mode  by  which  to  obtain  relief  against  a  judg- 
ment rendered  against  a  party  without  service  of  process  is  by  motion  in 
the  original  cause,  and  a  complaint  in  equity  which  alleges  that  a  judg- 
ment of  foreclosure  was  rendered  against  the  plaintiff  in  a  suit  in  which 
he  was  never  served  with  process,  and  prays  for  an  injunction  against 
such  judgment,  but  which  does  nob  state  any  grounds  of  equitable  oog« 
nizance,  fails  to  state  a  cause  of  action. 
Equity  will  not  Relieve  against  Judgment  not  Shown  to  be  Un- 
just. —  A  court  of  equity  will  not  relieve  a  party  from  a  judgment  ob- 
tained against  him  for  a  debt  which  is  neither  alleged  nor  shown  to  b« 
unjust. 

Action  to  set  aside  a  judgment  and  to  obtain  an  injunction. 
The  complaint  is  as  follows:  — 

"  1.  That  heretofore,  on  the day  of  February,  1888,  the 

defendant  herein  attempted  to  institute  an  action  against  her 
and  a  co-defendant,  J.  J.  Lipscomb,  by  the  service  upon  him, 
and  an  attempted  service  upon  her,  of  a  summons  and  com- 
plaint therein,  which  complaint  alleged:  — 

"  1.  That  on  the  9th  of  March,  1886,  they,  the  said  defend- 
ants, executed  to  her  their  joint  and  several  note,  wherein 
they  promised  to  pay  her,  twelve  months  after  date,  the  sum 
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of  seven  hundred  dollars,  with  interest  from  date  at  ten  per 
cent  per  annum  until  paid,  payable  semi-annually,  and  if  not 
paid,  to  bear  same  rate  as  principal,  and  also  to  pay  all  costs 
and  expenses,  including  ten  per  cent  attorney's  commissions. 

**  2.  That  the  said  defendant,  R.  F.  Crockett,  to  secure  the 
payment  of  the  said  note,  executed  to  her  on  the  same  day  a 
mortgage  upon  two  tracts  of  land  in  said  county,  known  as 
lots  Nos.  5  and  6  of  the  estate  of  Gullie  Crocker,  deceased. 
Lot  No.  5  being  bounded  by  lands  of  Madison  Lee,  C.  B.  Ham- 
mett,  Eliza  Lee,  and  others;  and  No.  6  being  bounded  by  lands 
of  J.  W.  Wilkins,  Mrs.  E.  M.  Wilkins,  Mrs.  E.  M.  Lipscomb, 
and  others,  —  containing  together  245  acres,  more  or  less,  and 
that  the  mortgage  was  duly  recorded  in  book  8,  p.  140. 

"  3.  That  the  condition  of  the  note  and  mortgage  had  been 
broken,  and  that  there  was  due  thereon  the  sura  of  seven  hun- 
dred dollars,  with  interest  from  the  9th  of  September,  1887, 
and  the  further  sum  of  seventy  dollars  attorney's  commissions, 

"Judgment  was  asked  for  foreclosure  of  mortgage  and  exe- 
cution for  balance  of  debt  remaining  due  after  exhausting 
mortgaged  lands. 

"  4.  That  on  the  third  day  of  April,  1888,  a  decree  was  ren- 
dered in  said  action  by  his  honor  Judge  W.  H.  Wallace, 
wherein  he  ordered  that  the  said  mortgaged  premises,  or 
80  much  thereof  as  should  be  necessary,  be  sold  at  public  auc- 
tion at  Spartanburg  C,  H.,  by  the  sheriff,  on  salesday  in  Octo- 
ber, or  some  convenient  salesday  thereafter,  on  terms  of  one 
half  cash  and  balance  on  credit  of  six  months;  and  provided 
for  the  application  of  the  proceeds  of  such  sale  in  accordance 
with  the  allegation  and  prayer  of  the  complaint,  and  render- 
ing judgment  against  both  defendants  for  any  balance  that 
might  be  found  due,  after  exhausting  the  proceeds  of  such  sale; 
also  ordering  that  the  said  R.  F.  Crocker,  and  all  persons 
claiming  under  her,  be  forever  barred  and  foreclosed  of  all 
right,  title,  interest,  and  equity  of  redemption  in  the  said 
premises  so  sold. 

"  5.  That  the  said  decree  was,  on  the  fourth  day  of  April, 
1888,  duly  filed  with  the  clerk  of  court  of  said  county,  and  on 
the  12th  of  same  month  the  costs  in  said  action  were  by  him 
duly  taxed  and  approved,  and  along  with  the  decree  entered 
and  signed  in  judgment  and  recorded;  all  of  which  will  mor» 
fully  appear  by  reference  to  the  judgment  roll  in  said  action, 
No.  9,162. 

"  6.  That  the  said  decree  was  rendered  by  default,  notwith- 
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standing  it  appears  from  said  judgment  roll  that  there  was  no 
affidavit  of  plaintiff  or  her  attorney  that  no  answer,  demurrer, 
or  notice  of  appearance  had  been  served  or  received  therein. 

"  7.  That  plaintiff  has  never  at  any  time  been  served  with 
a  summons  or  complaint  in  said  action,  and  that  the  first  in- 
formation she  had  of  her  having  been  sued  therein  was  the  ad- 
vertisement of  her  aforesaid  land  for  sale  under  said  decree. 

"8.  That  in  accordance  with  the  terms  of  said  decree,  the 
sheriff  has  advertised  the  said  premises  for  sale  on  salesday 
of  November  next,  and  that  they  will  be  sold  unless  prevented 
by  this  court. 

"  9.  That  the  said  decree,  and  all  proceedings  thereunder, 
are  null  and  void  as  to  this  plaintiff. 

"Wherefore  plaintiff  asks  judgment:  1.  That  the  sheriff 
of  said  county,  the  defendant,  her  agents  or  servants,  be  re- 
strained from  advertising  and  selling  said  land,  and  from 
otherwise  attempting  to  enforce  said  decree  as  against  plaintiff; 
2.  That  said  decree  be  set  aside  and  vacated  as  to  her;  3. 
For  the  costs  of  this  action,  and  for  such  other  relief  as  may 
be  just." 

The  complaint  was  dismissed  with  costs,  and  the  plaintiff 
appealed. 

Stanyarne  Wilson,  for  the  appellant. 

Bomar  and  Simpson,  contra. 

McIvER,  J.  This  was  an  action  brought  by  the  plaintiff 
herein  to  set  aside  a  judgment  previously  obtained  against  her 
by  the  defendant  herein,  and  to  obtain  an  injunction  to  re- 
strain the  enforcement  of  the  execution  issued  on  said  judg- 
ment, solely  upon  the  ground  that  she  was  never  served  with 
the  summons  in  the  former  action,  and  had  no  knowledge  of 
any  such  proceedings  against  her  until  her  land  was  adver- 
tised for  sale  under  said  execution.  In  her  complaint,  a  copy 
of  which  it  is  set  out  in  the  "  case,"  and  which  should  be  in, 
corporated  in  the  report  of  this  case,  she  makes  no  allegation 
of  fraud,  and  states  no  fact  imparting  an  equitable  feature  to 
her  case,  and  her  demand  for  an  injunction  is  not  sufficient  to 
give  it  such  a  character,  for  two  reasons:  1.  Because,  as  we  have 
held  in  the  case  of  Westlake  v.  Farrow,  34  S.  C.  270,  decided  at 
the  present  term,  the  demand  for  relief  cannot  be  looked  to  as 
giving  character  to  the  cause  of  action;  and  2.  Because  she 
states  no  case  entitling  her  to  an  injunction:  Oillam  v.  Arnold, 
32  S.  C.  503. 
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The  circuit  judge  held,  amongst  other  things,  which  under 
the  view  we  take  of  the  case  need  not  he  stated,  that  the  com- 
plaint failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  therefore  rendered  judgment  dismissing  the  com- 
plaint. From  this  judgment  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record;  but  as  the  fundamental  ques- 
tion in  the  case,  superseding  all  others,  is  whether  the  circuit 
judge  erred  in  his  ruling  as  above  stated,  we  shall  confine  our- 
selves to  that  question. 

In  the  case  of  Southern  Porcelain  Mfg.  Co.  v.  Thew,  5  S,  C. 
5,  the  action  was  brought  to  set  aside  a  judgment  confessed 
by  the  president  of  the  plaintiflF  company  to  the  defendant, 
upon  the  allegation  that  the  judgment  was  null  and  void  for 
three  reasons,  substantially:  1.  Because  the  confession,  not 
being  under  the  corporate  seal,  was  not  legal  or  binding  upon 
the  plaintiflF;  2.  Because  the  debt  admitted  by  the  plaintiff 
was  not  the  legal  obligation  of  the  plaintifiT  corporation;  3. 
That  the  confession  was  signed  by  a  person  having  no  author- 
ity whatever  to  do  so.  It  was  held  that  these  averments, 
standing  by  themselves,  would  neither  support  an  action  at  law 
nor  a  bill  in  equity  under  the  former  procedure;  but  that  the 
remedy  was  b}'^  motion  in  the  court  in  which  the  judgment 
was  rendered,  if  the  same  was  insufficient  in  form,  or  for  any 
reason  void.  In  that  case  it  is  said:  "An  action  under  the 
Code  of  Procedure  only  lies  where  the  subject-matter  of  such 
action  furnished  ground,  previous  to  the  adoption  of  the  code, 
for  the  maintenance  of  either  an  action  at  law  or  a  bill  in 
equity,"  or  in  certain  other  cases  not  applicable  to  the  present 
inquiry.  "What  rights  shall  be  enforced,  and  what  wrongs 
shall  be  redressed  by  a  civil  action,  is  not  determined  by  the 
code,  except  in  the  case  of  proceedings  formally  taken  by  scire 
facias,  quo  warranto" etc.  "These  matters  are  therefore  to  be 
determined  according  to  the  law  as  it  stood  previous  to  the 
adoption  of  the  code.  In  order,  then,  to  ascertain  whether  a 
complaint  under  the  code  sets  forth  a  sufficient  cause  of  action, 
except  in  the  special  cases  above  enumerated,  the  inquiry 
must  be,  whether,  under  the  former  practice  of  this  state,  the 
matters  set  forth  were  sufficient  either  to  support  an  action  at 
law  or  a  bill  in  equity." 

Now,  as  it  was  well  settled  that  a  court  of  equity  would  not 
entertain  a  case  asking  for  relief,  where  the  party  complain- 
ing had  a  plain,  adequate,  and  complete  remedy  at  law,  the 
practical  inquiry  in  this  case  is,  whether,  under  the  former 
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practice,  the  plaintiff  would  have  had  a  plain  and  adequate 
remedy  for  the  wrong  of  which  she  complains,  by  motion  to 
the  court  and  in  the  case  in  which  the  judgment  in  question 
was  rendered.  If  she  had,  then  she  cannot  maintain  an  ac- 
tion on  the  equity  side  of  the  court  to  obtain  the  redress 
sought,  but  must  resort  to  the  simpler  and  less  expensive 
remedy  by  motion. 

A  review  of  the  authorities  will  show  beyond  dispute  that 
the  court  of  common  pleas  has  always  claimed  and  exercised 
the  power  to  entertain  such  a  motion.  In  Mooney  v.  Welsh^  1 
Mill  Const.  133,  the  motion  was  to  set  aside  a  judgment  on  the 
ground  that  the  verdict  and  judgment  exceeded  the  damages 
laid  in  the  writ;  and  it  was  held  that  the  court  of  common 
pleas  has  always  exercised  the  power  of  looking  into  its  own 
records,  and  on  motion  affording  that  remedy  which  is  ob- 
tained by  writ  of  error  in  England.  In  Barns  v.  Branchy  3 
McCord,  19,  a  motion  was  entertained  to  set  aside  proceedings 
for  partition  in  the  law  court,  upon  the  ground  of  want  of  no- 
tice to  the  guardian  ad  litem  of  the  infant  defendants,  although 
such  want  of  notice  did  not  appear  on  the  record.  In  that 
case  Nott,  J.,  expresses  the  opinion  that  a  court  of  equity  could 
not  afford  relief.  In  Wotton  v.  Parsons,  4  McCord,  368,  the  mo- 
tion was  to  set  aside  a  judgment  upon  the  same  ground  as  that 
upon  which  the  plaintiff  in  the  case  now  under  consideration 
bases  her  action,  to  wit,  want  of  service  of  the  process;  and  it 
was  held  that  while  a  judge  at  chambers  could  not  grant  such 
a  motion,  yet  he  might  order  a  stay  of  execution  until  the 
motion  could  be  heard  and  determined  by  the  court. 

In  Posey  v.  Underwood,  1  Hill,  263,  O'Neall,  J.,  uses  this 
language:  "  Generally  there  can  be  no  doubt  that  a  court  of 
law  possesses  exclusive  jurisdiction  over  the  amendment  or 
vacation  of  its  own  judgments.  This  power  applies  most 
usually  to  matters  of  form  or  substance  apparent  on  the  face 
of  the  record.  Sometimes,  however,  it  is  exercised,  as  between 
the  parties,  on  matters  out  of  and  beyond  the  record;  and  he 
goes  on  to  prescribe  the  mode  of  proceeding  in  such  cases."  To 
the  same  effect  is  Dial  v.  Farrow,  1  McMull.  292,  36  Am.  Dec. 
267,  in  which  Judge  O'Neall  in  terms  recognizes  the  doctrine 
that  a  judgment  may  be  set  aside  on  a  motion  upon  the  ground 
that  defendant  had  not  been  served  with  process.  In  Haigler 
V.  Way,  2  Rich.  324,  it  was  held  that  the  proper  mode  of  pro- 
ceeding to  set  aside  a  judgment  irregularly  obtained  against 
an  infant,  there  having  been  no  guardian  ad  litem  appointed. 
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and  no  appearance  having  been  entered,  was  by  a  motion  in 
the  case. 

In  Williams  v.  Lanneau^  4  Strob.  27,  a  judgment  for  the 
amount  assessed  in  lieu  of  dower  was  set  aside  on  motion, 
upon  the  ground  that  the  defendant  had  not  been  served  with 
a  copy  of  the  summons  on  which  the  subsequent  proceedings 
were  based,  the  court  recognizing  several  of  the  preceding 
cases,  especially  Wotton  v.  Parsons^  4  McCord,  368,  and  citing 
another  very  similar  case,  O^Neall  v.  Wright,  which  does  not 
seem  to  have  been  reported.  To  same  effect,  see  Crane  v. 
Martin,  4  Rich.  251,  Mills  v.  Dickson,  6  Rich.  487,  and  Sten- 
house  V.  Bonum,  12  Rich.  620,  in  which  last-named  case  the 
judgment  was  set  aside  on  motion  upon  the  ground  of  want  of 
jurisdiction  in  the  court  which  undertook  to  render  said  judg- 
ment. The  case  of  Townsend  v.  Meetze,  4  Rich.  510,  is  not  in 
conflict  with  the  foregoing  cases.  On  the  contrary,  the  prac- 
tice of  proceeding  by  motion  was  distinctly  recognized,  and 
the  only  reason  why  the  motion  was  refused  in  that  case  was 
because  a  discovery  was  demanded  and  was  necessary,  which 
could  only  have  been  obtained  in  a  court  of  equity. 

These  cases  unquestionably  establish  the  doctrine  that  the 
proper  mode  of  proceeding  to  set  aside  a  judgment,  prior  to  the 
abolition  of  the  court  of  equity,  was  by  motion  to  the  court  and 
in  the  cause  wherein  the  judgment  was  rendered,  and  therefore 
a  bill  in  equity  for  that  purpose  would  not  be  entertained  by 
the  court  of  equity,  unless  it  contained  allegations  imputing 
to  the  case  some  features  of  equitable  cognizance,  such,  for 
example,  as  fraud,  accident,  or  mistake,  or  unless  a  discovery 
was  demanded:  See  Attorney-general  v.  Baker,  9  Rich.  Eq. 
530, 531;  McDowall  v.  McDowall,  Bail.  Eq.  325.  That  the  same 
practice  has  been  recognized  and  followed  since  the  court  of 
equity  was  abolished  as  a  separate  tribunal  may  be  seen  by 
reference  to  the  cases  of  Southern  Porcelain  Mfg.  Co.  v.  Thew,  5 
S.  C.  5;  Clark  v.  Porcelain  Mfg.  Co.,  8  S.  C.  22;  Ex  parte  Car- 
roll, 17  S.  C.  446;  Ferguson  v.  Gilbert,  17  S.  C.  26;  Darby  v. 
Shannon,  19  S.  C.  533;  Turner  v.  Malone,  24  S.  C.  398. 

To  these  authorities  in  our  own  state  may  be  added  that  of 
the  supreme  court  of  the  United  States  in  the  case  of  Walker 
V.  Bobbins,  14  How.  584.  In  that  case  a  bill  in  equity  was 
filed  in  the  circuit  court  of  the  United  States  for  the  district 
of  Mississippi,  praying  a  perpetual  injunction  against  a  judg- 
ment recovered  in  an  action  at  law  in  the  same  court,  upon 
the  ground,  amongst  others,  that  Walker  had  not  been  served 
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with  process  in  the  action  at  law,  though  the  record  of  such 
judgment  showed  on  its  face  that  Walker  had  been  duly  served. 
It  was  held  that  the  bill  could  not  be  maintained,  the  court 
using  this  language:  "Assuming  the  fact  to  be  that  Walker 
was  not  served  with  process  (that  being  the  undisputed  evi- 
dence in  the  case),  and  that  the  marshal's  return  is  false,  can 
the  bill  in  this  event  be  maintained?  The  respondents  did 
no  act  that  can  connect  them  with  the  false  return;  it  was  the 
Bole  act  of  the  marshal,  through  liis  deputy,  for  which  he  was 
responsible  to  the  complainant  Walker  for  any  damages  that 
were  sustained  by  him  in  consequence  of  the  false  return.  This 
is  free  from  controversy;  still  the  marshal's  responsibility  does 
not  settle  the  question  made  by  the  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate 
proceedings,  and  to  afford  relief  at  law  where  there  has  been 
abuse  in  the  various  details  arising  on  execution  of  process, 
original,  mesne,  or  final.  If  a  court  of  chancery  can  be  called 
on  to  correct  one  abuse,  so  it  may  be  to  correct  another,  and 
in  effect  to  vacate  judgments  where  the  tribunal  rendering  the 
same  would  refuse  relief,  either  on  motion  or  on  a  proceeding 
by  audita  querela,  where  this  mode  of  redress  is  in  use.  In 
cases  of  false  returns  affecting  the  defendant,  where  the  plain- 
tiff at  law  is  not  in  fault,  redress  can  only  be  had  in  the  court 
of  law  where  the  record  was  made;  and  if  relief  cannot  be  had 
there,  the  party  injured  must  seek  his  remedy  against  the 
marshal."  It  is  true  that  in  that  case  the  court  does  go  on  to 
assign  another  reason  for  conclusion  reached,  —  that  the  appel- 
lant, Walker,  though  not  served  with  process,  had  really  ap- 
peared by  counsel  in  the  action  at  law,  —  but  this  does  not 
weaken  the  force  and  effect  of  the  first  reason  assigned  in  the 
words  above  quoted. 

It  seems  to  us  clear,  therefore,  that  this  action  on  the  equity 
fiide  of  the  court  caimot  be  sustained,  where,  as  in  this  case, 
the  complaint  contains  no  allegations  imputing  to  the  case  any 
features  of  equitable  cognizance,  but  rests  solely  upon  the  al- 
legation that  plaintiff  was  never  served  with  process  in  the 
action  in  which  the  judgment  in  question  was  recovered.  The 
fact  that  such  judgment  was  recovered  in  an  action  on  the 
equity  side  of  the  court  to  foreclose  a  mortgage  cannot  affect 
the  question.  The  record  of  the  case  in  which  the  judgment 
sought  to  be  set  aside  is  complete  in  itself,  and  shows  no  flaw 
or  defect.  It  does  not  show  that  the  defendant  therein  (the 
plaintiff  here)  was  not  served,  but  shows  the  contrary;  and  if 
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it  is  proposed  to  show  that  the  return  of  the  sheriff  was  false, 
by  evidence  de  hors  the  record,  it  should  be  done  by  a  motion 
in  that  case;  for  while  it  stands  as  it  is,  it  must  be  regarded  as 
a  valid  judgment  in  any  other  action  or  proceeding.  In  this 
respect  the  present  case  differs  radically  from  Finley  v.  Robert- 
son, 17  S.  C.  439,  and  Genobles  v.  West,  23  S.  C.  160;  for  there 
the  jurisdictional  defect,  for  want  of  proper  service,  appeared 
upon  the  face  of  the  record,  while  here  the  contrary  is  the  case. 

It  cannot  be  said  that  the  necessity  for  an  injunction  would 
be  sufl&cient  to  give  the  court  of  equity  jurisdiction;  for  that 
relief  was  always  obtainable  by  a  motion  to  stay  the  execution, 
which  the  authorities  above  cited  show  could  have  been  granted 
by  a  circuit  judge  at  chambers,  even  before  the  enactment  of 
the  statute  expressly  conferring  such  power,  now  incorporated 
in  General  Statutes  as  section  2115. 

There  is  another  view  which  would  be  sufficient  to  show  that 
this  action  on  the  equity  side  of  the  court  cannot  be  maintained 
under  the  allegations  made  in  the  complaint.  In  Freeman  on 
Judgments,  section  498,  the  author,  while  admitting  that  there 
are  decisions  in  some  of  the  states  to  the  contrary,  says:  "The 
better  established  rule  undoubtedly  is,  that  notwithstanding 
an  alleged  want  of  service  of  process,  a  court  of  equity  will 
not  interfere  to  set  aside  a  judgment  until  it  appears  that  the 
'result  will  be  other  or  different  from  that  already  reached.'" 
This,  we  suppose,  rests  upon  the  elementary  doctrine  that  he 
who  seeks  equity  must  do  equity.  Where,  therefore,  a  party 
invokes  the  aid  of  the  court  of  equity  to  be  relieved  from  a 
judgment  obtained  against  him  for  a  debt  which  is  neither 
alleged  nor  shown  to  be  unjust,  simply  on  the  ground  of  some 
error  in  the  proceedings  not  affecting  the  merits,  the  court  of 
equity  may  very  properly  refuse  its  aid  in  enabling  a  party  to 
escape  the  payment  of  what  appears  to  be  a  just  debt,  and 
which  is  neither  alleged  nor  shown  to  be  otherwise,  and  leave 
the  party  to  his  remedy  at  law,  if  he  has  any.  As  is  said  by 
Curtis,  J.,  in  Hendrickson  v.  Hinckley,  17  How.  443:  "  A  court 
of  equity  does  not  interfere  with  judgments  at  law  unless  the 
complainant  has  an  equitable  defense  of  which  he  could  not 
avail  himself  at  law,  because  it  did  not  amount  to  a  legal  de- 
fense; or  had  a  good  defense  at  law  which  he  was  prevented 
from  availing  himself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents";  citing  Walker  v.  Rob' 
bins,  14  How.  584,  and  also  Marine  Insurance  Co.  v.  Hodgson^ 
7  Cranch,  333,  in  which  that  great  judge,  Marshall,  C.  J.,  said: 
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"  Without  attempting  to  draw  any  precise  line  to  which  courts 
of  equity  will  advance,  and  which  they  cannot  pass,  in  restrain- 
ing parties  from  availing  themselves  of  judgments  obtained  at 
law,  it  may  safely  be  said  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery." 

It  seems  to  us,  therefore,  that  in  no  view  of  the  case  could 
the  action  be  maintained,  and  that  there  was  no  error  in  dis- 
missing the  complaint. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

JuDOKKNT  —  Rklikv  7B0M,  IN  EQUITY.  —  Relief  from  a  judgment  will 
not  be  granted  by  a  court  of  equity,  where  the  party  complaining  has  a  rem- 
edy at  law,  or  might  make  a  motion  for  a  new  trial  at  the  term  at  which  the 
judgment  was  rendered:  HambUn  v.  Knighi,  81  Tex.  851;  26  Am.  St.  Rep. 
818,  and  note;  note  to  Morrill  r.  Morrill,  23  Am.  St.  Rep.  117.  A  court  of 
equity  has  no  jurisdiction  to  enjoin  a  judgment  entered  in  a  court  of  law 
merely  because  process  was  not  served  upon  the  defendant:  Burch  v.  West, 
134  111.  258.  In  such  a  case  the  judgment  debtor  may  move  to  set  aside  the 
judgment  in  a  court  of  law:  Hier  v.  Kaufman,  131  111.  215.  Equity  may, 
however,  restrain  the  collection  of  a  judgment  rendered  by  a  justice's  court 
without  jurisdiction:  Dady  v.  Brown,  76  Iowa,  528. 


Grantham  v.  Grantham. 

[34  South  Carolina,  COj.] 
Wi»«*8  Eabnikgs  —  Gift  of,  bt  Husband  Infkhrrd  when  —  Rbsui^tino 
Tbust.  —  Where  a  husband,  free  from  debt,  allows  the  earnings  of  his 
wife  to  accumulate  in  the  hands  of  her  employer,  and  he  never  claims 
■nob  earnings  as  his  own,  an  executed  gift  thereof  from  him  to  her  will 
be  inferred,  and  if  he  subsequently  purchases  therewith  a  lot  of  land, 
taking  the  title  thereto  in  his  own  name,  a  resulting  trust  will  arise  ia 
her  favor. 

Action  for  partition.    The  opinion  states  the  case. 

Blanding  and  WiUon^  for  the  appellants. 

Haynaworth  and  Cooper^  contra. 

McIvER,  J.    James  Grantham,  the  elder,  died  some  time  in 
1881,  intestate,  seised  and  possessed  of  some  real  estate,  leaving 
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as  his  heirs  at  law  his  widow,  the  plaintiff  herein,  and  two  chil- 
dren, James  Grantham,  one  of  the  defendants  herein,  and  Julia 
Ann  Diggs,  who  died  in  1887,  leaving  eleven  children,  who  are 
the  other  defendants  herein,  and  this  action  was  commenced  in 
May,  1890,  for  the  partition  of  said  real  estate. 

The  only  question  presented  by  this  appeal  is  as  to  whether 
a  certain  lot  in  the  city  of  Sumter,  described  in  the  complaint, 
constituted  a  part  of  the  real  estate  of  the  said  intestate,  the 
plaintiff  claiming  that  it  belongs  to  her  individually,  and  the 
defendants  claiming  that  it  constituted  part  of  the  real  estate 
of  intestate,  and  as  such  is  subject  to  partition  amongst  his 
heirs  at  law.  The  facts  seem  to  be  undisputed,  and  are  sub- 
stantially as  follows:  The  intestate,  James  Grantham,  and  his 
wife,  Elizabeth,  were  both  in  the  employment  of  the  late  Judge 
Moses,  and  while  the  intestate  was  in  the  habit  of  drawing  his 
own  wages,  those  of  his  wife  were  allowed  to  remain  in  the  hands 
of  the  Judge.  On  the  third  of  May,  1873,  Martha  E.  McCoy 
executed  a  conveyance  of  the  lot  in  question  to  the  intestate, 
wherein  it  was  recited  that  it  was  in  consideration  of  the  sum 
of  forty-five  dollars  paid  by  him  to  her,  but  the  plaintiff  claims 
that  this  money  was  hers,  and  therefore  contends  that  there  is 
a  resulting  trust  in  her  favor  in  the  said  lot.  The  testimony 
leaves  but  little,  if  any,  doubt  that  the  lot  was  paid  for  with  the 
wages  of  the  wife,  which  had  been  allowed  to  accumulate  in 
the  hands  of  Judge  Moses,  and  drawn  from  him  by  the  intes- 
tate for  the  purpose  of  paying  for  the  lot,  and  but  for  the  mar- 
ital relation  existing  between  the  parties,  these  facts  would  be 
sufficient  to  raise  a  resulting  trust  in  favor  of  the  plaintiff. 

It  is  contended,  however,  that  under  the  law  as  it  then  stood, 
the  earnings  of  the  wife  belonged  to  the  husband,  and  there- 
fore, though  the  money  used  in  paying  for  the  lot  was  derived 
from  the  wages  of  the  wife,  it  was  in  law  the  money  of  the  hus- 
band, and  hence  there  was  no  resulting  trust.  While  it  is  quite 
true,  that  as  the  law  then  stood,  the  earnings  of  a  married 
woman,  derived  from  her  personal  services,  belonged  exclu- 
sively to  the  husband,  yet  there  was  nothing  to  prevent  the 
husband  from  making  a  gift  to  his  wife  of  her  earnings,  pro- 
vided this  was  done  without  detriment  to  the  claims  of  the 
husband's  creditors,  of  whom  there  does  not  appear  to  be  any 
in  this  case.  So  that  the  real  inquiry  in  this  case  is,  whetlier 
the  intestate  had  given  his  wife's  wages  to  her,  and  whether, 
when  he  drew  them,  he  was  not  acting  simply  as  her  agent. 
This  is  a  question  of  fact  which  has  been  determined  adversely 
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to  the  appellants  by  the  circuit  judge,  and  we  think  his  con- 
clusion is  most  abundantly  sustained  by  the  testimony  set  out 
in  the  case.  From  that  it  appears  that  the  wife's  wages  were 
allowed  to  accumulate  in  the  hands  of  her  employer  for  the 
express  purpose  of  providing  a  fund  for  the  purchase  of  a  home 
for  her.  The  intestate,  both  before  and  after  the  purchase, 
always  spoke  of  the  money  as  his  wife's,  and  never,  upon  any 
occasion,  spoke  of  it  or  claimed  it  as  his  own,  and  it  could  not 
have  been  hers  except  by  a  gift  from  her  husband,  and  hence 
the  inference  that  he  had  given  it  to  her  is  irresistible. 

As  the  counsel  for  respondent  well  puts  it,  suppose  he  had 
drawn  his  wife's  wages  every  month  and  deposited  the  money 
in  bank  to  her  credit,  what  higher  evidence  could  be  needed  of 
a  gift  from  him  to  her?  And  when,  instead  of  doing  this,  he 
left  her  wages  from  month  to  month  in  the  hands  of  Judge 
Moses,  declaring  his  purpose  in  doing  so,  he  practically  depos- 
ited his  wife's  monthly  wages  from  time  to  time  with  the  Judge 
for  her  benefit,  instead  of  drawing  them  every  month  for  his 
own  use,  as  he  might  have  done,  and  he  thereby  just  as  unmis- 
takably made  a  gift  to  his  wife  as  if  he  had  drawn  the  money 
and  deposited  it  in  bank  to  her  credit.  The  fact  that  when 
the  purchase  was  made  the  title  was  taken  in  the  name  of  the 
husband  is  not  sufficient  to  overcome  tlie  undisputed  evidence 
of  his  declarations,  made  both  before  and  after  the  purchase, 
that  the  property  was  paid  for  with  his  wife's  money;  for,  in 
the  first  place,  that  might  have  arisen  from  ignorance  or  some 
other  cause;  and  in  the  second  place,  if  he  had  already  given 
the  money  to  his  wife,  he  could  not  afterwards  recall  the  gift 
without  her  consent,  of  which  there  is  not  the  slightest  evi, 
dence.  We  do  not  think,  therefore,  that  there  was  any  error 
on  the  part  of  the  circuit  judge  in  concluding  that  the  property 
was  paid  for  with  the  money  of  the  wife,  and  hence  a  resulting 
trust  arose  in  her  favor. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.        

HCSBAMD  AND  WlT«  —  PURCHASE  BT  HaSBAND  WITH  WiFE's   MoNBT.  — A 

reanlting  trust  in  favor  of  theVife  is  created  where  a  husband  agrees  to  treat 
the  wife's  money  as  her  separate  estate,  and  invests  it  in  land  for  her  benefit, 
taking  the  title  in  his  own  name:  Beam  v.  Bridgers,  108  N.  C.  276;  23  Am. 
8t  Rep.  69,  and  note;  Emns  v.  Welborn,  74  Tex.  530;  15  Am.  St.  Rep.  853, 
and  note;  Light  v.  Zelkr,  144  Pa.  St.  670;  Rou  t.  Hendt-ix,  110  N.  C.  403; 
Barkw  t.  Barlow,  47  Kan.  676. 
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Wheeler  v.  Alderman. 

(84  South  Carolina,  633.] 

JuDOMKNT  Satisfied  ox  Record,  Sale  under,  Enjoined  when. — Where 
money  is  lent  upoa  land,  and  a  mortgage  given  to  secure  its  payment, 
after  a  satisfaction  of  a  prior  judgment  against  the  owner  of  the  land  is 
made  upon  the  face  of  the  record,  and  a  party  purchases  for  value  at  a 
Bale  of  the  land  under  the  foreclosure  of  the  mortgage,  without  notice 
that  the  entry  of  the  satisfaction  was  made  without  authority,  after 
which  the  judgment  creditor,  on  notice  to  the  judgment  debtor  only,  has 
■nch  entry  of  satisfaction  vacated,  issues  execution,  makes  a  levy,  and 
advertises  the  land  for  sale  thereunder,  such  purchaser  may  invoke  the 
aid  of  a  court  of  equity  to  enjoin  the  sale  under  the  judgment,  although 
no  collusion  between  the  parties  to  the  judgment  is  shown, 

AXJTHORITT  or  Attorney,  Party  Estopped  to  Deny,  when.  —  Where  an 
attorney  prepares  a  confession  of  judgment  voluntarily  made  to  a  credi- 
tor, signing  himself  as  attorney  for  plaintiff,  advises  the  filing  of  the 
transcript  of  such  judgment,  and  afterwards  satisfies  the  judgment  on 
the  record,  signing  himself  as  attorney  for  the  judgment  creditor,  as  to 
an  innocent  purchaser  for  value,  who  parted  with  his  money  in  the  faith 
that  such  satisfaction  was  valid,  the  judgment  creditor  claiming  the  ben- 
efit of  the  judgment  will  be  estopped  from  denying  that  the  attorney 
had  authority  to  act  for  him.  While  an  attorney  has  no  right,  as  be- 
tween the  parties,  to  enter  satisfaction  of  a  judgment  without  the  actual 
receipt  of  the  money  due  on  it,  yet  where  the  rights  of  third  persons 
intervene,  a  subsequent  purch£iser  for  value  of  the  land  affected  by  such 
judgment  will  l^e  protected,  even  though  it  be  afterwards  made  to  ap- 
pear that  the  satisfaction  was  improperly  entered. 

Action  for  an  injunction.    The  opinion  states  the  case. 
T,  3.  Moorman,  for  the  appellant. 
/.  /.  Brown,  contra. 

McIVEB,  J.  The  facts  out  of  which  the  controversy  in  this 
case  has  arisen  are  substantially  as  follows:  One  Owen  Alder- 
man, the  brother  of  the  defendant  herein,  confessed  a  judg- 
ment to  him  for  the  sum  of  upwards  of  five  hundred  dollars, 
which  was  duly  entered  in  the  proper  office  of  Aiken  County 
on  the  12th  of  March,  1885,  and  a  transcript  thereof  was  duly 
filed  in  the  proper  office  of  Barnwell  County,  where  the  land 
which  constitutes  the  subject-matter  of  this  litigation  is  lo- 
cated, on  the  23d  of  November,  1885.  Upon  the  back  of  this 
transcript  the  following  indorsement,  without  date,  appears:  — 

"  Received  of  the  judgment  debtor  herein  the  full  amount 
of  the  within  judgment,  with  the  cost  and  the  interest  thereon, 
which  is  full  satisfaction  of  the  same." 

(Signed)  "  H.  S.  Alderman, 

Per  Jas.  E.  Davis,  Plaintiff's  AttV." 


Sept.  1891.]  Wheeler  v.  Alderman,  845 

On  the  28th  of  December,  1885,  the  eaid  Owen  Alderman 
execated  a  mortgage  on  the  land  in  question  to  the  American 
Freehold  Land  Mortgage  Company  of  London,  to  secure  the 
payment  of  money  then  borrowed  by  him  from  said  company; 
and  upon  default  in  the  payment  of  the  same,  the  said  land» 
on  the  5th  of  December,  1887,  was  sold  under  the  power  con- 
tained in  the  said  mortgage,  and  bought  by  W.  G.  Wheeler, 
the  plaintiff  herein. 

On  the  11th  of  June,  1888,  the  said  H.  S.  Alderman,  the 
defendant  herein,  but  the  plaintiff  in  said  judgment,  moved 
for  and  obtained  from  his  honor  Judge  A.  P.  Aldrich,  an  or- 
der vacating  the  entry  of  satisfaction  above  copied,  with  leave 
to  issue  execution  on  said  judgment.  This  motion  was  made 
without  notice  to  the  plaintiff  herein,  or  to  any  one  else,  except 
the  said  Owen  Alderman,  and  was  based  upon  the  affidavit  of 
said  H.  S.  Alderman  that  the  entry  was  made  without  his  au- 
thority or  knowledge,  and  that  nothing  had  in  fact  been  paid 
on  said  judgment.  Under  the  execution  thus  authorized  to 
be  issued  to  enforce  said  judgment,  the  sheriff  of  Barnwell 
County  levied  upon  the  said  land,  and  advertised  the  same  for 
sale,  on  salesday  in  July,  1888,  as  the  land  of  said  Owen  Alder- 
man. 

Thereupon  the  plaintiff  commenced  this  action  to  perpet- 
ually enjoin  said  sale.  In  his  complaint,  amongst  other  ap- 
propriate allegations,  the  plaintiff  alleges  that  he  has  paid  the 
whole  amount  of  the  purchase-money  bid  at  the  sale  under 
the  mortgage,  and  that  the  subsequent  proceedings  to  open 
the  judgment  were  intended  as  a  fraud  upon  him,  and  will 
operate  as  such  unless  he  obtains  the  relief  demanded.  The 
defendant  answered,  denying  all  fraud  and  collusion  on  his 
part,  and  denying  that  the  said  James  E.  Davis  ever  was  his 
attorney,  or  ever  had  any  authority  to  receive  the  money  due 
upon  said  judgment,  or  to  enter  satisfaction  thereon. 

The  testimony  adduced  on  the  part  of  the  plaintiff  tends  to 
show  that  the  transcript  of  judgment  was  entered  in  Barnwell 
County,  after  the  negotiations  for  the  loan  of  the  money  by 
the  mortgage  company  had  been  completed.  But  before  the 
money  was  paid  over  to  Owen  Alderman,  the  agent  of  the 
company  made  a  final  search  of  the  records,  which  revealed 
the  fact  that  the  transcript  of  judgment  had  been  entered  a 
■hort  time  before,  whereupon  this  fact  was  brought  to  the  at- 
tention of  Owen  Alderman,  who  said  the  judgment  had  beei> 
paid  and  should  so  appear  upon  the  record,  and  the  said  Jan^esf 
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E.  Davis,  one  of  the  attorneys  of  record  in  the  said  judgment 
informed  said  agent  that  the  judgment  was  actually  paid  and 
had  already  been  marked  satisfied  upon  the  back  of  the  tran- 
script in  the  clerk's  office,  and  that  he  would  also  make  the 
entry  of  satisfaction  upon  the  abstract  of  judgments,  which 
he  subsequently  did,  to  wit,  on  the  5th  of  April,  1886.  The 
testimony  on  the  part  of  the  defendant  tended  to  show  that 
James  E.  Davis,  the  attorney  who  took  the  confession  of  judg- 
ment, and  who  indorsed  the  entry  of  satisfaction  on  the  record 
thereof,  was  not  the  attorney  of  H.  S.  Alderman,  who  had 
never  seen  or  had  any  communication  with  him,  but  acted  en- 
tirely at  the  request  and  under  the  direction  of  Owen  Alder- 
man, who  was  his  brother-in-law,  and  the  defendant  in  his 
testimony  says  that  his  brother  Owen  owed  him  five  hundred 
dollars,  besides  interest,  for  money  loaned  him  on  the  24th  of 
February,  1883,  for  which  a  note  was  then  given;  that  the  said 
Owen  promised  to  secure  him,  —  "he  confessed  judgment  in 
my  favor  voluntarily  to  make  me  secure  for  my  money,  and 
told  me  he  had  confessed  the  judgment  for  that  purpose"; 
that  no  part  thereof  has  ever  been  paid  either  to  defendant  or 
to  any  one  for  him  within  his  knowledge;  and  that  he  never 
authorized  any  one  to  collect  or  satisfy  said  judgment  until 
he  employed  Mr.  Patterson,  some  time  in  the  spring  of  1888, 
to  collect  the  judgment,  and  that  he  had  never  employed 
James  E.  Davis, — "  did  not  know  him,  and  had  never  had 
any  business  transaction  with  him." 

The  issues  in  the  action  having  been  referred  to  the  master, 
he  made  his  report,  finding  the  facts  substantially  as  we  have 
stated  them  in  the  outset  of  this  opinion,  and  finding,  as  mat- 
ter of  fact,  "  that  there  was  no  fraud  or  collusion  on  the  part 
of  H.  S.  Alderman,  defendant  herein  ";  he  found,  as  matter  of 
law,  that  the  plaintifl"  is  not  entitled  to  any  equitable  relief 
upon  the  ground  of  fraud;  and  "  that  plaintiflf  is  not  entitled 
to  equitable  interposition  by  injunction,  on  the  ground  that 
the  judgment  has  been  satisfied."  Upon  this  report,  and  tlie 
exceptions  thereto  filed  by  the  plaintiff,  the  case  was  heard  by 
his  honor  Judge  Hudson,  who  held  *'  that  while  there  may 
have  been  no  collusion  on  the  part  of  the  Alderman s,  or  cor- 
rupt purpose  in  their  transactions,  at  the  same  time  the  loan 
was  made  to  Owen  Alderman  upon  the  faith  of  the  statement 
of  the  said  Owen  Alderman  and  James  E.  Davis,  who  acted 
as  attorney  for  both  parties  in  obtaining  the  judgment;  and 
while  the  satisfaction  made  and  acknowledged  by  said  Jasaea 
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E.  Davis  on  the  records  of  the  county  may  be  incorrect,  its 
effect  was  to  induce  the  lender  of  the  money  to  make  the  loan, 
and  W.  G.  Wheeler,  the  plaintiflf,  to  become  the  purchaser  of 
the  land.  To  allow  a  sale  under  such  circumstances  would 
operate  as  a  fraud  upon  the  rights  of  the  party  who  made  the 
loan,  and  upon  the  rights  also  of  the  plaintiff,  who  claims 
under  the  lender  of  the  money."  He  further  held  that  a  court 
of  equity  "  will  enjoin  a  sale  under  execution,  although  the 
purchaser  acquires  no  title,  where  the  effect  of  such  sale  is  to 
cloud  the  title  of  one  who,  like  this  plaintiff,  occupies  the  posi- 
tion of  an  innocent  purchaser  for  value  without  notice." 

Judgment  was  accordingly  rendered,  perpetually  enjoining 
the  enforcement  of  said  judgment  against  the  land  in  ques- 
tion. From  this  judgment  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  impute  error  to  the  cir- 
cuit judge  in  holding,  — 1.  That  the  case  made  by  the  plaintiff 
entitled  him  to  "equitable  interference";  2.  That  Davis  acted 
as  attorney  for  both  parties  in  obtaining  the  judgment,  and 
that  H.  S.  Alderman  was  bound  by  the  statements  made  by 
Davis  and  Owen  Alderman;  3.  That  while  the  satisfaction 
entered  upon  the  record  of  the  judgment  may  be  incorrect,  yet 
as  it  induced  plaintiff  to  become  the  purchaser  of  the  land, 
the  defendant  is  thereby  estopped  by  said  entry,  although 
said  Davis  acted  without  authority  and  without  receiving  the 
money;  4.  In  perpetually  enjoining  the  enforcement  of  the 
execution  against  the  land  in  question. 

The  first  ground  raises  the  question  of  the  jurisdiction  of 
the  court,  and  therefore  lies  at  the  very  foundation  of  the  case. 
That  the  court  of  equity  has  jurisdiction  to  prevent  or  remove 
a  cloud  upon  the  title  to  land  in  certain  cases  cannot  be  ques- 
tioned: 2Pomeroy'sEq.  Jur.,sec.783;  3Pomeroy'sEq.Jur.,secs. 
1398, 1399;  High  on  Injunctions,  sees.  269-273.  The  inquiry, 
then,  is,  whether  this  is  one  of  the  cases  in  which  such  juris- 
diction can  be  exercised.  It  will  be  observed  that  the  plaintiff 
in  this  case  bases  his  claim  for  protection  upon  the  ground 
that  he  is  an  innocent  purchaser  for  valuable  consideration 
without  notice,  which  is  peculiarly  an  equity  doctrine:  2  Pom- 
eroy's  Eq.  Jur.,  sec.  738;  and  also  charges  fraud  and  collusion 
between  the  creditor  against  whose  judgment  he  is  seeking 
protection  and  his  judgment  debtor.  It  is  therefore  clearly 
distinguishable  from  the  cases  of  Oreen  v.  Bank  of  Georgia^  10 
Rich.  Eq.  27,  Brown  v.  Dickinson^  10  Rich.  Eq.  408,  Wilson  v. 
Hyatt,  4  S.  C.  369,  and  Oillam  v.  Arnold,  32  S.  C.  503,  relied 
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upon  by  appellant.  The  plaintiflf  here  does  not  rely  upon  a 
mere  legal  right,  which  he  does  not  need  the  aid  of  a  court  of 
equity  to  enforce,  as  in  the  cases  just  mentioned;  but  his  re- 
liance here  is  upon  a  pure  equity,  which  does  require  the  aid 
of  a  court  of  equity  to  enforce.  The  present  case  is  more  anal- 
ogous, though  not  strictly  so,  to  the  case  of  Martin  v.  Martin, 
24  S.  C.  446,  where  a  purchaser  of  land,  with  covenant  of  war- 
ranty, was  allowed  to  invoke  the  aid  of  equity  to  protect  him- 
self from  a  prior  mortgage  held  by  his  grantor.  The  fact  that 
the  master  has  found  that  there  was  no  fraud  or  collusion 
on  the  part  of  H.  S.  Alderman,  which  finding  has  not  been 
disturbed  by  the  circuit  judge,  is  not  conclusive;  for  though 
there  was  no  actual  fraud  upon  the  part  of  H.  S.  Alderman, 
yet  as  the  circuit  judge  well  says,  it  would  certainly  operate 
as  a  fraud  upon  the  plaintiflf,  whether  so  intended  or  not,  to 
allow  a  sale  of  the  land  under  a  judgment  which,  at  the  time 
of  plaintifiF's  purchase,  bore  upon  the  face  of  the  record  evi- 
dence that  it  was  satisfied,  even  though  it  should  aftewards 
be  made  to  appear  that  the  entry  of  satisfaction  was  without 
authority. 

The  second  ground  of  appeal  incorrectly  represents  the  circuit 
judge  as  holding  that  the  defendant  herein  "  was  bound  by  the 
statements  made  by  Mr.  James  E.  Davis  and  Owen  Alderman, 
the  judgment  debtor."  We  do  not  understand  the  decree  of 
the  circuit  judge  as  being  based  upon  any  "  statements  "  made 
either  by  Davis  or  the  judgment  debtor,  but  upon  the  fact  that 
Davis,  who  acted  as  the  attorney  for  both  parties  in  obtaining 
the  judgment,  had  acknowledged  satisfaction  on  the  record. 
That  Davis  acted  as  the  attorney  for  both  parties  cannot  well 
be  disputed  in  the  face  of  the  uncontradicted  testimony  that 
he  prepared  the  papers,  and  indorsed  the  name  of  his  firm 
thereon  as  attorneys  for  the  plaintiflf  in  said  judgment,  and 
advised  the  filing  of  the  transcript  of  the  judgment;  and  what 
is  much  more  significant,  signed  the  name  of  H.  S.  Alder- 
man to  the  entry  of  satisfaction,  "  per  Jas.  E.  Davis,  plaintiflf's 
att'y";  and  the  real  question  is  that  which  the  third  ground 
of  appeal  was  doubtless  intended  to  raise,  —  whether  he  had 
any  authority  so  to  act  for  H.  S.  Alderman. 

While  it  is  quite  true  that  there  is  no  direct  evidence  that 
Davis  was  ever  employed  as  an  attorney  by  H.  S.  Alderman, 
yet  the  fact  of  his  having  so  acted,  and  that  H.  S.  Alderman 
is  now  claiming  the  benefit  of  his  act,  together  with  other 
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circumstances  presently  to  be  alluded  to,  is  sufficient  in  our 
judgment  to  establish  that  relation  between  Davis  and  H.  S. 
Alderman.  If  the  confession  of  judgment  had  never  been 
taken,  or  if,  after  it  was  taken  in  the  county  of  Aiken,  the 
transcript  thereof  had  never  been  filed  in  Barnwell  County,  it 
is  very  obvious  that  H.  S.  Alderman  would  have  had  no  pre- 
tense of  a  lien  upon  the  plaintiflf's  land,  and  hence  if  he  has 
any  such  lien,  he  must  claim  it  through  the  judgment  which 
was  prepared  by  Davis,  acting  as  his  attorney;  and  he  cannot 
now  claim  the  benefit,  without  assuming  the  corresponding 
burden,  at  least  so  far  as  the  rights  of  subsequent  innocent 
purchasers  are  concerned.  As  is  said  in  1  Parsons  on  Con- 
tracts, *51:  "  An  adoption  of  the  agency  in  part  adopts  it  in 
the  whole,  because  a  principal  is  not  permitted  to  accept  and 
confirm  so  much  of  a  contract  made  by  one  purporting  to  be  his 
agent  as  he  shall  think  beneficial  to  himself,  and  reject  the 
remainder."  Upon  this  principle  H.  S.  Alderman  cannot  be 
permitted  to  claim  the  benefit  of  the  act  done  by  Davis  as  hia 
attorney,  and  at  the  same  time  repudiate  his  attorneyship. 

In  addition  to  this,  it  appears  from  the  defendant's  own  tes- 
timony that  when  the  money  was  loaned  for  which  the  judgment 
was  taken,  it  was  on  the  promise  of  the  borrower  to  secure  or 
make  safe  the  lender,  and  that  the  judgment  was  voluntarily 
confessed  by  Owen  Alderman  to  H.  S.  Alderman  for  that  pur- 
pose, and  H.  S.  Alderman  was  told  by  Owen  that  he  had  con- 
fessed the  judgment  in  accordance  with  his  promise.  It  would 
seem,  therefore,  that  H.  S.  Alderman,  when  he  loaned  the 
money  to  his  brother  Owen,  relied  upon  him  to  secure  the 
same,  and  when  Owen  employed  Davis  to  take  the  confession 
for  the  purpose  of  carrying  out  his  promise,  he  was  really  act- 
ing for  the  benefit  of  H.  S.  Alderman,  who  cannot  now  be  per- 
mitted to  avail  himself  of  such  benefit,  and  at  the  same  time 
repudiate  the  agency  through  which  it  was  secured.  It  seems 
to  us,  therefore,  that  Davis  must  be  regarded  as  the  attorney 
of  H.  S.  Alderman  in  taking  the  confession  of  judgment  If 
60,  then  he  had  authority  to  receive  the  money  due  thereon 
and  enter  satisfaction  on  the  judgment:  Pool  v.  Gist,  4  McCord, 
259;  Treasurer  v.  McDowell,  1  Hill,  184;  26  Am.  Dec.  166; 
State  ex  rel.  Taylor  v.  Easterling,  1  Rich.  310. 

It  is  very  true  that  an  attorney  has  no  authority  to  enter 
satisfaction  without  the  actual  receipt  of  the  money,  and  as 
between  the  parties,  such  an  entry  of  satisfaction,  without  the 
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actual  receipt  of  the  money,  may  be  vacated  upon  a  showing 
to  that  effect.  But  where  the  rights  of  third  persons  inter- 
vene, the  question  of  estoppel  comes  in,  as  it  would  operate  a 
fraud  upon  an  innocent  purchaser  without  notice  to  allow  a 
judgment,  which,  when  he  purchased,  bore  upon  its  face  the 
evidence  that  it  was  satisfied,  to  be  opened  and  used  as  a  lien 
upon  the  property  purchased,  even  though  it  should  be  after- 
wards made  to  appear  that  the  satisfaction  was  improperly 
entered:  See  City  Council  of  Charleston  v.  Ryan,  22  S.  C.  339; 
53  Am.  Rep.  713.  In  the  present  case  it  appears  that  when 
the  money  was  loaned  upon  the  mortgage  under  which  the 
land  was  sold,  and  when  the  plaintiff  purchased,  the  judgment 
which  is  now  sought  to  be  set  up  as  a  lien  on  the  land  bore 
upon  its  face  not  only  an  entry  of  satisfaction,  but  also  a  declar- 
ation of  the  receipt  of  the  money  due,  so  that  the  records, 
which  purchasers  are  invited  and  expected  to  examine  before 
purchasing,  showed  that  there  was  no  lien  upon  the  land,  and 
it  would  be  a  palpable  fraud  upon  the  plaintiff  herein  to  allow 
the  judgment  to  be  set  up  as  a  lien  upon  the  land,  because  it 
has  been  subsequently  made  to  appear  that  no  money  was  in 
fact  received,  and  the  entry  of  satisfaction  was  made  without 
authority.  Any  other  view  would  shake  confidence  in  the 
public  records,  and  jeopardize  many  titles  acquired  upon  the 
faith  of  what  such  records  show,  and  cannot  for  a  moment  be 
entertained. 

The  fourth  ground  is  too  general  in  its  character  to  call  for 
further  notice  than  what  it  has  incidentally  received  in  con- 
sidering the  other  grounds. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

NoTiOB  —  Bona  Fide  Pitbohasbr  —  Sathtaction  or  Record.  —  Where 
the  record  shows  that  a  prior  mortgage  has  been  satisfied,  without  showing 
by  whom  payment  was  made,  a  purchaser  having  no  other  notice  than  the 
record  may  assume  that  it  was  made  by  the  party  primarily  liable;  the  pur' 
chaser  need  not  go  beyond  the  record:  Ahem  v.  Freeman,  46  Mian.  156;  24 
Am.  St.  Eep.  206. 

Equity — Injunction  to  Restrain  Execution  or  Judgment.  —  Equity 
will  restrain  the  enforcement  of  a  judgment  if  any  fact  exists  which  clearly 
shows  it  to  be  against  conscience,  and  of  which  the  injured  party  might  have 
availed  himself,  but  was  prevented  from  so  doing  by  fraud  or  accident,  with* 
out  fault  on  his  part:  Hibbard  t.  Eastman^  47  N.  H.  507;  92  Am.  Dec  467, 
and  note;  Jmaa  v.  Hardesty,  10  Gill  &  J.  404;  32  Am.  Deo.  180. 

BsTOFf  Ki.  TO  Dent  Authobitt  or  Agent.  —  If  one  who  baa  been  an  at- 
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torney  for  a  defendant  accepts  service  of  notice  of  appeal  after  his  death,  the 
party  making  such  service  being  ignorant  of  his  death,  and  if  such  attorney 
is  retained  by  the  representatives  of  the  deceased,  by  concealing  such  death 
and  failing  to  object  to  th%  jurisdiction  of  the  court  at  the  proper  tiue^  for 
the  fraudulent  purpose  of  preventing  the  proper  lerrice,  delays  making  ob« 
jection  until  too  late  to  remedy  the  defect^  the  representatives  of  suoh  da- 
ceased  are  estopped  to  deny  that  the  notice  was  properly  lerved:  JfoifU  ▼• 
Landers,  78  CaL  99;  12  Am.  St.  Rep.  22,  and  nota. 
▲x.  ST.  Bwn  Vol  XZYIL— M 
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Hale  v.  Bonnee. 

[82  TXZAS,  33.J 

Damagbs  fob  Mental  Anguish  —  Negligent  Delay  nr  Delivbbt  or 
Corpse.  —  A  widow  is  entitled  to  recover  for  mental  saffering  as  an  ele> 
ment  of  damages,  in  an  action  against  a  railroad  company  for  its  negli* 
gent  delay  in  the  delivery  of  the  body  of  her  dead  hasband,  shipped  upon 
such  railway. 

Todd  and  Rowell,  and  L.  J.  Shluter^  for  the  appellant. 

Gould  and  Camp,  for  the  appellees. 

Gaines,  A.  J.  The  appellant  brought  this  suit  in  the  court 
below  to  recover  of  the  appellees,  as  receivers  of  the  Interna- 
tional and  Great  Northern  Railway  Company,  damages  for  a 
failure  to  deliver  promptly  the  body  of  her  deceased  husband, 
under  a  contract  with  her  for  its  carriage  from  San  Antonio  to 
Jeflferson.  She  alleged  in  her  petition,  in  substance,  that  her 
husband  died  at  Boerne;  that  at  the  time  they  were  sojourn- 
ing at  that  place  on  account  of  his  health,  but  that  their  home 
was  in  Jeflferson;  that  she  caused  his  body  to  be  inclosed  in  a 
metallic  casket  and  conveyed  to  San  Antonio,  where  she  im- 
mediately entered  into  contract  with  the  agent  of  defendants 
for  its  carriage  to  Jefferson,  by  paying  for  and  procuring  a 
first-class  passenger  ticket  to  that  place,  known  and  marked 
as  a  "  corpse  "  ticket;  and  that  at  the  same  time  she  procured 
tickets  for  herself  and  attendants  over  the  same  line  to  the 
same  place.  It  was  also  alleged  that  on  the  twelfth  day  of 
the  same  month  the  body  was  delivered  to  the  agents  of  the 
defendants  and  placed  on  board  the  train;  that  she  took  the 
Bame  train  and  arrived  at  an  early  hour  the  next  morning  at 
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the  depot  at  Jefferson,  where  her  relatives  and  many  friends 
were  in  waiting  to  accompany  her  dead  husband  to  her  home; 
but  that,  to  her  great  mortification  and  distress  of  mind,  she 
then  ascertained  that  the  casket  containing  the  body  had  not 
arrived.  It  was  further  averred  that,  as  she  subsequently 
ascertained,  the  body,  instead  of  having  been  sent  forward  by 
the  train  upon  which  she  was  carried,  as  should  have  been 
done,  through  the  negligence  of  defendants'  agents  or  servants 
was  placed  in  a  box  car  and  left  upon  the  side-track  at  Pales- 
tine, an  intermediate  station;  that  it  did  not  reach  JeflFerson 
until  the  fourteenth  day  of  the  month;  and  that  on  account  of 
its  advanced  state  of  decomposition,  resulting  from  the  delay, 
*'  it  was  with  great  diflEiculty  and  much  additional  pain  and 
distress  of  mind  that  she  and  his  friends  could  decently  inter 
the  said  remains."  The  petition  claimed  damages  for  mental 
distress,  and  prayed  also  for  a  recovery  of  exemplary  damages. 

A  demurrer  to  the  petition  was  sustained  by  the  court,  and 
the  plaintiff  having  declined  to  amend,  her  suit  was  dismissed. 

She  here  complains  of  the  ruling  of  the  court  upon  the  de- 
murrer, and  asks  a  reversal  of  the  judgment. 

"We  are  unable  to  distinguish  in  principle  this  case  from 
those  in  which  recoveries  against  telegraph  companies  have 
been  allowed  for  failure  to  deliver  with  promptness  messages 
announcing  the  death  or  mortal  illness  of  near  relatives.  Such 
cases  are  exceptional.  As  a  rule,  mental  suffering  is  not  an 
element  of  the  damages  which  are  recoverable  for  breach  of 
a  contract,  or  in  an  action  for  a  tort  founded  upon  a  right 
growing  out  of  a  contract.  Ordinarily  the  object  of  sending  a 
telegraphic  message  announcing  the  death  or  sickness  of  a 
relative  is  to  afford  the  person  to  be  benefited  the  solace  that 
may  result  from  being  present  during  the  last  illness  of  the 
relative,  or  attending  his  obsequies,  as  the  case  may  be.  The 
direct  result  of  the  failure  to  perform  the  duty  of  delivering 
the  message  being  to  deprive  the  person  addressed  of  this 
solace,  and  to  cause  distress  of  mind,  it  is  not  unreasonable 
that  he  should  have  his  compensation  therefor.  It  is  upon 
this  principle,  in  my  own  opinion,  that  the  decisions  of  this 
court  in  the  telegraphic  cases  are  to  be  maintained.  The  same 
principle  applies  in  this  case. 

But  however  that  may  be,  we  see  no  valid  reason  why,  if  a 
recovery  can  be  had  for  mental  suffering  resulting  from  failure 
to  deliver  a  telegraph  message  announcing  a  death,  like  dam- 
ages should  be  here  denied. 
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In  the  case  of  Western  Union  Tel.  Co.  v.  Simpson^  73  Tex. 
422,  the  resulting  injury  was  somewhat  similar  to  that  in  the 
present  case.  But  it  is  insisted  that  the  mental  suffering  for 
which  a  recovery  was  sustained  in  that  case  was  the  imme- 
diate result  of  the  delay  in  receiving  the  money  which  the 
company  had  contracted  to  deliver.  Some  disagreeable  men- 
tal emotion  is  the  ordinary  result  of  the  failure  to  pay  or 
deliver  money  according  to  promise.  But  the  measure  of 
damages  for  the  breach  of  the  contract  is  the  money  to  be 
paid  or  delivered,  with  interest.  It  was  the  fact  that  the  plain- 
tiff was  detained  in  a  distant  state  watching  over  the  body  of  her 
deceased  husband  which  sustained  the  recovery  in  that  case. 

The  judgment  is  reversed  and  the  cause  remanded. 


Mkntal  Anguish  as  an  Element  of  Damaobs:  See  Wyman  r.  Leavitt, 
71  Me.  227;  36  Am.  Rep.  303,  and  note;  West  v.  Western  U.  Tel  Co.,  39 
Kan.  93;  7  Am.  St  Rep.  530,  and  note  634-537;  Crawford  ▼.  DoggeU,  82 
Tex.  139;  post,  p.  859;  note  to  Western  U.  Td.  Co.  r.  Nations,  post,  p.  923. 
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BXECUTORS  AND  ADMINISTRATORS  —  FrOBATS  SalBS  —  IdXM  SonANS.  — 
"  Ferris  "  and  '*  Farria  "  are  idem  sonans,  and  a  probate  sale  of  land  be- 
longing to  the  estate  of  Willis  A.  Farris,  bat  originally  granted  to  Willi* 
A.  Forris,  will  convey  a  good  title. 

JcBisDiCTiON  OF  Probatb  Court  — Prbsumftiok.  — A  county  court  has  gen> 
eral  jurisdiction  of  the  administration  of  estates,  and  when  nothing  to 
the  contrary  appears  upon  its  records,  it  will  be  presumed,  upon  collat- 
eral attacks  on  its  judgments,  that  it  found  the  facts  to  exist  that  would 
give  it  jurisdiction. 

BXECITTORS  AND   ADMINISTRATORS  —  PrOBATB  SaLB  —  CoLLATERAI.  AtTAOK. 

—  Objections  that  the  order  for  a  probate  sale  was  obtained,  and  the  sale 
made  without  the  necessary  notice,  cannot  be  urged  when  the  sale  is 
collaterally  attacked. 

Exbodtors  and  Administrators  —  Probatb  Sales  —  Collatbrai.  Attack. 

—  Where  an  application  by  an  administrator  to  sell  land  shows  that  the 
estate  is  indebted,  and  asks  for  an  order  to  sell  for  the  purpose  of  paying 
debts,  the  objection  that  the  application  discloses  no  cause  for  adminis> 
tration  and  no  reason  for  a  sale  is  not  available  in  a  collateral  attack 
upon  a  sale  under  such  order. 

ESxecdtors  and  Administrators  —  Probate  Sales  —  Collateral  Attack 

—  Allowance  of  Claim.  —  An  order  of  sale  granted  on  application  of 
•n  administrator  to  sell  land  for  the  payment  of  a  specified  debt  amount* 
to  an  allowance  of  such  debt,  and  the  sale  cannot  be  collaterally  at- 
tacked on  the  ground  that  it  occurred  before  such  claim  was  presented 
or  allowed. 
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EXBCUTORS  AND  AdmINISTBATORS  —  PrOBATK  SaLBS  —  COLLATERAL  ATTACK. 

—  Frand  in  procuring  an  order  for  a  probate  sale,  and  in  the  sale  there* 
under,  is  available  when  the  sale  is  directly  attacked,  but  cannot  b« 
urged  when  it  is  collaterally  assailed. 

EXKCUTOES  AND  ADMINISTRATORS  —  PbOBATK  SaLBS  —  COLLATERAL  ATTACK. 

—  The  absence  of  an  exhibit  under  oath  showing  the  condition  of  the 
estate,  and  what  debts  have  been  allowed  at  the  time  application  is 
made  by  an  administrator  for  an  order  to  sell  land,  will  not  vitiate  a  sala 
made  thereunder,  upon  collateral  attack. 

BXSCUTOHS    AMD    ADMINISTRATORS  —  PbOBATK    SaLSS — LaND   CEBTinCATX. 

—  Where  a  land  certificate  granted  to  a  person  by  special  statute  is  or< 
dered  sold  by  the  probate  court  after  his  death  in  payment  of  his  debts, 
the  purchaser  acquires  a  good  title,  especially  if  the  certificate  issues  be* 
fore  the  sale. 

Executors  and  Administrators  —  Limitation  on  Grant  of  Administra- 
tion. —  When  the  law  in  force  at  the  time  of  the  death  of  an  intestate 
does  not  fix  the  time  within  which  administration  of  his  estate  must  be 
commenced,  the  fact  that  administration  was  granted  more  than  ten 
years  after  his  death  does  not  render  it  void. 

Executors  and  Administrators  —  Probate  Sales  —  Land  Certificate.  — 
A  land  certificate  granted  by  special  statute  to  the  heirs  of  a  person  named, 
in  consideration  of  his  right  to  receive  it  personally,  is  not  a  gift  to  the 
heirs  of  the  person  named,  but  it  forms  part  of  the  assets  of  his  estate 
after  his  death,  and  during  administration  thereon  is  subject  to  sale  for 
the  payment  of  his  debts. 

Officers  —  Ministerial  Act  under  Special  Statute  —  Issuance  of  Land 
Certificate.  —  The  act  of  the  commissioner  of  a  land-office  in  issuing  a 
land  certificate,  as  directed  by  special  statute,  is  merely  ministerial,  and 
does  not  determine  the  ownership,  nor  divert  the  title  from  the  person 
intended  by  the  statute  to  receive  it. 

A.  K.  Swan,  H.  N.  Atkinson,  and  J.  E.  Bomar^  for  the  appel- 
lants. 

Davis  and  Harris,  for  the  appellees. 

Fisher,  J.,  Section  B.  This  is  a  suit  of  trespass  to  try  title 
instituted  in  the  district  court  of  Clay  County,  August  30, 1888, 
by  appellants,  against  the  unknown  heirsof  C.  P.  Runnell  and 
the  unknown  heirs  of  B.  E.  Sanford  and  William  Weaver.  The 
land  in  controversy,  as  claimed  in  the  original  petition,  was 
patented  to  the  heirs  of  Willis  A.  Farris.  The  Sanford  heirs 
answered  and  disclaimed  as  to  all  of  the  land  sued  for  except  a 
designated  1,505  acres.  The  Sanford  heirs  pleaded  not  guilty 
as  to  the  1,505  acres.  Weaver  by  answer  disclaimed  as  to  the 
land  sued  for,  except  320  acres,  which  he  claimed  by  limitation. 
The  plaintiffs  at  this  stage  of  the  case  filed  their  first  amended 
petition,  seeking  recovery  only  against  the  Sanford  heirs  (nam- 
ing them)  and  against  Weaver  for  the  land  claimed  by  them 
in  their  respective  answers.    The  case  below  was  tried  before 
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the  court  without  a  jury,  and  judgment  was  rendered  in  favor 
of  the  defendants.  It  is  admitted  that  the  judgment  is  cor- 
rect as  to  defendant  Weaver,  he  being  entitled  to  the  320  acres 
Bet  up  in  his  answer  under  his  pleas  of  limitation.  It  is  agreed 
that  appellants  are  the  heirs  of  Willis  A.  Farris,  deceased,  and 
it  is  also  agreed  that  the  defendants  Sanford  are  the  heirs  of 
B.  E.  Sanford,  and  that  they  have  a  regular  chain  of  title  from 
William  H.  Stubblefield  down  to  themselves  for  the  1,505  acres 
of  the  Farris  survey,  as  set  up  in  theiranswer. 

February  11,  1850,  the  legislature  passed  an  act  for  the  re- 
lief of  the  heirs  and  legal  representatives  of  Willis  A.  Farris> 
deceased.  As  the  construction  of  this  act  is  before  us  for  our 
consideration,  we  will  set  it  out  in  full. 

"  Section  1.  Be  it  enacted  by  the  legislature  of  the  state  of 
Texas,  that  the  commissioner  of  the  general  land-office  be  and 
is  hereby  required  to  issue  a  certificate  for  one  league  and 
labor  of  land  to  the  heirs  or  legal  representatives  of  Willis  A. 
Farris,  deceased,  and  that  the  same  be  located,  surveyed,  and 
patented  on  and  to  any  of  the  vacant  and  unappropriated  lands 
of  this  state;  provided,  however,  this  act  shall  only  be  in  force 
and  effect  if  the  party  has  not  heretofore  received  his  head- 
right." 

The  act  took  effect  from  and  after  passage. 

In  obedience  to  this  act,  the  commissioner  of  the  general 
land-office,  on  April  15,  1852,  issued  to  the  heirs  of  Willis  A. 
Farris  a  certificate  for  a  league  and  labor  of  land.  This  cer- 
tificate was  located  on  the  land  in  controversy,  and  the  patent 
was  issued  to  the  heirs  of  Willis  A.  Farris  August  14,  1855. 
William  H.  Stubblefield,  from  whom  the  defendants  deraign 
title,  purchased  the  certificate  at  an  administrator's  sale  on 
the  first  Tuesday  in  May,  1852,  from  David  _Y.  Portis,  the  ad- 
ministrator of  the  estate  of  Willis  A.  Farris.  It  appears  from 
the  record  that  January,  26,  1852,  David  Y.  Portis  presented 
his  application  in  the  probate  court  of  Austin  County,  asking 
that  he  be  appointed  administrator  of  the  estate  of  Willis  A. 
Farris,  who  died  intestate  in  the  year  1841,  and  at  the  time 
largely  indebted  to  the  estate  of  John  Cummings,  and  left  no 
property  except  a  claim  to  headright  of  a  league  of  land.  At 
the  time  of  his  death  Farris  was  a  citizen  of  Texas.  At  the 
February  term,  1852,  of  the  court,  ad  ministration  was  granted 
on  the  estate  of  Willis  A.  Farris,  and  Portis  appointed  admin- 
istrator. March  29,  1852,  Portis  qualified  as  administrator  of 
the  estate  by  executing  the  required  bond  and  making  oath  as 
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required  by  law.  On  the  same  day  the  court  appointed  ap- 
praisers to  make  inventory  of  the  property  of  the  estate,  who 
upon  that  day,  together  with  the  administrator,  returned  an 
appraisement  and  inventory  of  the  property' of  the  estate  as 
"  a  certificate  for  one  league  and  labor  of  land,  to  be  issued  by 
the  commissioner  of  the  general  land-office  to  the  legal  repre- 
sentatives of  said  Farris,"  which  the  appraisers  valued  at  five 
hundred  dollars.  March  29,  1852,  Portis,  as  administrator, 
makes  his  application  to  the  court,  in  which  he  asks  for  an 
order  of  sale  of  the  claim  for  aheadright  certificate  of  a  league 
and  labor  of  land,  to  be  issued  under  a  special  act  of  the  legis- 
lature, and  that  this  is  all  of  the  property  of  the  estate  of 
Farris.  The  sale  is  asked  for  the  purpose  of  paying  a  claim 
held  by  Portis  belonging  to  the  estate  of  John  Cummings, 
deceased,  against  Farris  for  the  sum  of  two  thousand  six  hun- 
dren  dollars,  and  that  the  claim  was  in  the  shape  of  a  mort- 
gage on  the  headright  of  Farris,  located  in  Bexar  County,  and 
that  the  mortgage  was  sent  to  Bexar  County  for  registration, 
but  neither  the  mortgage  nor  the  record  thereof  can  be  found. 
The  application  further  states  that  the  headright  of  said  Farris 
was  rejected  by  the  board  of  traveling  land  commissioners, 
and  that  the  special  act  of  the  legislature  was  passed  at  the 
special  instance  of  the  applicant.  The  application  further 
states  that  there  are  no  funds  of  the  estate  to  meet  the  costs 
and  expenses  of  administration.  On  March  29, 1852,  the  court 
heard  the  application  and  ordered  the  sale  of  the  headright 
certificate  of  Willis  A.  Farris  for  one  league  and  labor  of  land. 
The  order  requires  the  certificate  to  be  sold  at  public  outcry 
to  the  highest  bidder  on  a  credit  of  twelve  months.  After  due 
notice,  October  26,  1852,  the  administrator  made  his  report  of 
the  sale  of  the  certificate,  in  obedience  to  the  order,  after  giving 
legal  notice;  that  the  certificate  was  sold  on  the  first  Tuesday 
in  May,  1852,  to  W.  H.  Stubblefield,  on  a  credit  of  twelve 
months,  for  the  sum  of  seven  hundred  dollars,  his  being  the 
highest  and  best  bid.  At  the  October  term,  1852,  the  court 
confirmed  the  sale  of  the  certificate,  and  the  order  recites  that 
the  administrator  had  made  a  deed  to  Stubblefield,  which  the 
court  approves.  May  10,  1852,  Portis,  as  administrator  of  the 
the  Farris  estate,  executed  a  deed  to  Stubblefield,  conveying 
the  certificate.  Appellants  contend  that  this  administration 
and  sale  of  the  certificate  is  void,  and  conveyed  no  title  to 
Stubblefield  in  the  land  by  reason  of  his  purchase  of  the  cer- 
tificate. 
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"  1.  Because  the  grant  of  the  certificate  and  the  certificate 
itself,  located  upon  the  land  sued  for,  was  to  heirs  of  Willis  A. 
Forris,  and  the  administration  was  upon  the  estate  cf  V/illis 
A.  Farris,  and  tke  certificate  sold  to  Stubblefield  was  the  head- 
right  of  Willis  A.  Farris,  and  not  Willis  A.  Forris."  We  be- 
lieve the  names  *'  Farris  "  and  "  Forris  "  are  idem  sonans:  16 
Am.  &  Eng.  Ency.  of  Law,  122-124.  But  however  this  may 
be,  it  is  reasonably  apparent  that  Willis  A.  Forris  and  Willis  A. 
Farris  is  the  name  applying  to  the  same  person,  and  that  the 
spelling  of  the  name  differently  arose  out  of  errors  and  mis- 
takes committed  in  preparing  the  certified  copies  of  the  instru- 
ments and  records  from  the  secretary  of  state's  oflBce  and  the 
land-office  that  are  in  evidence  in  the  case.  In  the  certified 
copies  of  records  offered  in  evidence  by  plaintiff,  the  name  ap- 
pears "  Forris."  In  the  certified  copies  introduced  by  defend- 
ant the  name  is  spelled  "  Farris." 

"  2.  Because  it  does  not  appear  that  Farris  died  in  Austin 
County,  or  had  any  assets  or  property  there,  and  therefore  the 
court  had  no  jurisdiction  to  grant  the  administration."  The 
county  court  of  Austin  County  had  general  jurisdiction  con- 
cerning the  administration  of  estates.  Nothing  to  the  con- 
trary appearing  upon  the  record,  it  will  be  presumed,  when  its 
judgments  are  collaterally  attacked,  that  it  found  the  facts  to 
exist  that  would  give  it  jurisdiction. 

"  3.  That  the  order  of  sale  was  obtained  and  the  sale  of  the 
certificate  made  without  notice  being  given  beforehand."  These 
objections  are  only  available  in  a  direct  proceeding,  and  can- 
not be  urged  when  the  sale  is  collaterally  questioned:  Hurley 
V.  Barnard,  48  Tex.  87;  Heath  v.  Layne,  62  Tex.  691;  George 
V.  Watson,  19  Tex.  368. 

"4.  Tbat  the  application  shows  no  cause  for  administration 
and  no  reason  for  a  sale  of  the  certificate."  The  application 
shows  that  the  estate  was  indebted,  and  asks  for  sale  of  certi- 
ficate for  the  purpose  of  paying  debts.  Whatever  may  be  the 
object  in  the  application  in  this  respect,  the  objections  cannot 
be  heard  in  this  case:  Hurley  v.  Barnard,  48  Tex.  87. 

"  5.  That  the  certificate  was  sold  before  the  claim  of  Cum- 
mings's  estate  was  presented  and  allowed."  The  application 
for  order  of  sale  sets  out  this  claim,  and  asks  that  the  certifi- 
cate be  sold  for  the  purpose  of  paying  the  debt.  The  court 
grants  the  order  of  sale  as  asked.  The  application  for  order 
of  sale  was  made  by  the  administrator.    This  is  tantamount 
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to  an  allowance  of  the  claim  by  the  administrator  and  an 
approval  by  the  court:  Allen  v.  Clark,  21  Tex.  405. 

"6.  That  the  administration  and  sale  of  certificate  was 
fraudulent,  and  that  the  Curarainga  claim  was  barred  on  its 
face,  and  as  a  debt  it  would  not  support  an  administration." 
These  are  proper  objections  to  be  urged  in  a  direct  attack  upon 
the  administration,  but  cannot  be  heard  in  this  case:  Firebaugh 
V.  Ward,  51  Tex.  414;  Capt  v.  Stuhhs,  68  Tex.  223. 

"  7.  That  the  application  for  sale  was  not  accompanied  by 
an  exhibit  under  oath  of  the  condition  of  the  estate  showing 
what  debts  had  been  allowed."  A  failure  to  attach  such  ex- 
hibit would  not  render  the  sale  void.  A  sworn  appraisement 
and  inventory  was  made  before  sale,  showing  the  condition 
of  the  estate:  Finch  v.  Edmonson,  9  Tex.  504,  and  Miller  v. 
MillerylO  Tex.  333,  are  relied  upon  by  appellant  as  authority. 
The  first  case  is  questioned  in  Hurley  v.  Barnard,  48  Tex.  87, 
and  is  impliedly  overruled  in  Heath  v.  Layne,  62  Tex.  692- 
The  latter  case  is  explained  by  Allen  v.  Clark,  21  Tex.  405,  and 
the  expressions  in  the  opinion  that  supports  the  contention  of 
appellants  are  disapproved. 

"8.  That  the  certificate  was  not  in  existence  at  the  time 
the  order  of  sale  was  made,  and  was  not  inventoried  as  assets 
of  the  estate."  The  special  act  of  the  legislature  was  in  exist- 
ence at  the  time  the  order  was  made  granting  the  right  to  sell 
the  certificate,  and  the  certificate  was  issued  before  the  sale. 
The  riglit  of  Farris's  estate  flowed  from  the  act  of  the  legisla- 
ture, and  was,  at  the  time  of  the  order,  an  existing  right. 

"  9.  That  the  administration,  being  granted  on  Farris's  estate 
more  than  ten  years  after  his  death,  was  void.'  This  objeo 
tion  is  not  tenable.  This  was  the  first  grant  of  administration 
upon  Farris's  estate.  The  then  existing  law  did  not  fix  a  time 
when  administration  should  commence  after  the  death  of  the 
intestate:  Martin  v.  Robinson,  67  Tex.  375.  The  sale  and  order 
of  sale  are  not  subject  to  collateral  attack  for  this  reason. 

"  10.  That  the  certificate  was  not  assets  of  the  estate  of  Far- 
ris,  but  the  property  of  the  heirs  of  Farris;  therefore  not  sub- 
ject to  administration,  for  the  reason  that  it  was  a  donation 
to  the  heirs  under  the  special  act  of  the  legislature."  By  ref- 
erence to  the  special  act,  it  will  be  seen  that  the  legislature  in 
granting  this  certificate  recognized  that  Willis  A.  Farris  had 
before  his  death  earned  the  right  to  a  headright  certificate  of 
a  league  and  labor,  and  in  recognition  of  this  right  they  granted 
to  his  heirs  or  legal  representatives  the  certificate,  if  he  had 
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not  heretofore  received  his  headright.  The  terms  of  this  act 
clearly  imply  that  the  consideration  that  moved  the  legislature 
to  grant  the  certificate  was  the  right  existing  in  Farris  by  rea- 
son of  his  having  complied  with  the  laws  under  which  the  cer- 
tificate was  earned.  If  this  was  the  purpose  of  the  legislature, 
the  grant  cannot  be  regarded  as  a  gratuity  or  donation  to  the 
heirs:  Hill  v.  Kerr,  78  Tex.  218;  Rogers  v.  Kennnrd,  54  Tex.  34. 

"11.  That  the  special  act  granting  the  certificate  required 
the  commissioner  of  the  general  land-office  to  issue  to  the  heirs 
or  legal  representatives  the  certificate,  and  the  certificate  be- 
ing issued  by  him  to  the  heirs  was  the  exercise  of  a  discretion- 
ary act  upon  his  part,  and  so  issuing,  vested  the  absolute  title 
in  the  heirs."  There  is  nothing  in  the  special  act  that  confers 
the  right  upon  the  commissioner  to  decide  which  class  of  per- 
sons mentioned  in  it  shall  be  entitled  to  the  certificate.  The 
act  that  granted  the  right  directed  the  title,  and  the  commis- 
sioner had  no  power  to  divert  it.  His  duty  was  simply  min- 
isterial. He  had  no  authority  to  pass  upon  the  rights  of  the 
claimants  to  the  certificate  so  as  to  conclude  them.  The 
issuance  of  the  certificate  to  the  heirs  does  not  make  it  their 
individual  property,  but  the  certificate  is  subject  to  the  pay- 
ment of  their  deceased  ancestor's  debts,  and  is  assets  of  his 
estate. 

We  find  no  error  in  the  judgment,  and  report  the  case  for 
afiirmance.  

Idem  Sonans.  —  Notes  collecting  cases  on  this  snbjeot  will  b«  fonnd  ap* 
peuded  to  State  v.  White,  ante,  p.  783;  Schooler  v.  Aaherat,  13  Ara.  Dec.  232; 
and  Parchman  v.  State,  28  Am.  Rep.  439.  The  effect  of  a  conveyance  by  or 
to  a  party  under  a  wrong  name  la  discasaed  in  the  note  to  Fallon  v.  Kehoe, 
99  Am.  Dec,  347. 

The  Orders  and  Jcdomemts  or  Probatb  Courts,  when  acting  within 
their  jurisdiction,  are  entitled  to  the  same  favorable  preaumptiona  and  the 
same  immunity  from  collateral  attack  aa  are  accorded  to  those  of  courts  of 
general  jurisdiction:  Shenoood  v.  Baker,  105  Mo,  472;  24  Am.  St,  Rep.  399, 
and  note;  Weems  v.  Masterson,  80  Tex.  45.  Where  jurisdiction  of  a  court 
depends  on  the  finding  of  a  particular  alleged  fact,  the  exercise  of  jurisdiction 
implies  the  finding  of  that  fact:  Thornton  v.  Baker,  15  R.  I.  553;  2  Am.  St. 
Rep.  925;  Houston  v.  Killough,  80  Tex.  296. 

ExKcuTiON  Sales  —  Notices,  —  Failure  of  sheriff  to  post  notice  of  sale  of 
land  under  execution  in  front  of  the  court-house,  as  required  by  law,  is  a 
mere  irregularity  which  cannot  affect  the  title  of  an  innocent  purchaser  in  a 
collateral  proceeding:  Evans  v,  Robberson,  92  Mo,  192;  1  Am,  St.  Rep,  701; 
compare  Whitaker  v.  Ashbey,  43  La.  Ann.  117.  An  example  of  sale  held  void 
because  of  the  posting  of  the  notice  in  the  wrong  place  will  be  fonnd  in  Moody 
r.  MoelUr,  72  Tex.  635;  13  Am.  St.  Rep.  839. 
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A  JoDOMENT  Obtained  against  a  Person  by  Frattd  cannot  be  assailed 
collaterally:  Ogle  v.  Baker,  137  Pa.  St.  378;  21  Am.  St.  Rep.  886;  Morrill  v. 
Morrill,  20  Or,  96;  23  Am.  St.  Rep.  95.  See  also  Willtarru  v.  Haynes,  77 
Tex.  283;  19  Am.  St.  Rep.  752. 

JuKiSDicnoN  OF  Probate  Court  Attaches  when  a  petition  is  filed  by 
the  proper  party,  setting  forth  any  of  the  statutory  grounds  for  a  sale;  and 
jurisdiction  having  once  attached,  any  intervening  errors  or  irregularities  in 
the  proceedings  will  not  avail  to  avoid  the  sale  when  collaterally  impeached: 
Goodwin  v.  Sims,  86  Ala.  102;  11  Am.  St.  Rep.  21.  The  absence  of  an  accu* 
rate  and  exact  description  of  realty  of  a  decedent,  in  a  petition  for  an  order  of 
sale,  will  not  render  the  sale  void:  Stuart  v.  Allen,  16  Oal.  473;  76  Am.  Dec. 
551.  A  petition  for  the  sale  of  lauds  belonging  to  a  decedent  may  properly 
refer  to  the  schedules  of  the  inventory  of  such  estate  for  a  particular  descrip- 
tion of  such  lands:  Richardson  v.  Butler,  82  Cal.  174;  16  Am.  St.  Rep.  101. 
Whether  the  opinion  of  the  court  in  the  principal  case  would  have  been  differ- 
ent if  no  appraisement  and  inventory  showing  the  condition  of  the  estate  had 
been  made  before  the  sale,  quaere. 

The  Effect  of  the  Statute  was  to  confer  on  the  grantee  of  the  land  an 
inchoate  title,  which  was  a  vested  right,  and  therefore  property  capable  of 
being  transferred.  Similarly,  in  Lang  v.  Morey,  40  Minn.  396,  12  Am.  St. 
Rep.  748,  it  was  held  that  a  valid  mortgage  might  be  given  by  one  who  had 
made  entry  under  the  homestead  laws  of  the  United  States,  upon  the  land 
so  entered,  before  he  had  made  his  final  proof  and  received  the  certificate 
thereof. 

A  Ministerial  Act  is  one  which  a  person  performs  under  a  given  state 
of  facts,  in  a  prescribed  manner,  in  obedience  to  the  mandate  of  legal  author- 
ity, and  without  regard  to  or  the  exercise  of  his  own  judgment  upon  the  pro- 
priety of  the  act  being  done:  Fhurnoy  v.  City  of  Jeff eraonvilU^  17  Ind.  169;  79 
Am.  Dec.  468. 


Crawford  v,  Doqqbtt. 

[82  Texas,  139.] 

Damages  for  Mental  Anguish  —  Wrongful  Sequestkation.  —  Mental 
distress  or  suffering  is  not  an  element  of  the  actual  damages  sustained 
from  the  wrongful  suing  out  of  a  writ  of  sequestration  and  a  seizure 
thereunder.  In  order  to  recover  for  mental  anguish,  the  suing  out  of  the 
sec^uestration  must  be  both  wrongful  and  malicious,  ao  a«  to  justify  » 
recovery  for  exemplary  damages. 

Husband  and  Wife — Liability  of  Wife  fob  Tort.  —  A  wife  ia  liable 
for  wrongfully  suing  out  a  writ  of  sequestration  jointly  with  her  husband* 
unless  she  acts  under  his  coercion. 

Drury  Field,  for  the  appellants. 

D.  M.  Short  and  Son,  for  the  appellee. 

Gaines,  A.  J.  The  appellants,  who  are  husband  and  wife, 
brought  this  suit  to  recover  of  appellee  a  tract  of  land  upon 
which  he  was  living  with  his  family.     They  also  sued  out  a 
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writ  of  sequestration,  by  virtue  of  which  the  sheriff  dispos- 
eessed  the  defendant  of  the  property,  and  held  it  until  it  was 
replevied  by  the  latter.  The  defendant  pleaded  in  reconven- 
tion, alleging  that  the  writ  of  sequestration  was  unlawfully 
and  maliciously  issued,  and  prayed  for  the  recovery  of  both 
actual  and  exemplary  damages.  He  averred  in  his  plea  that 
when  dispossessed  of  his  property  he  had  been  compelled  to 
seek  shelter  for  himself  and  for  his  wife  and  children  with 
his  neighbors  until  he  succeeded  in  giving  the  replevy  bond, 
and  asked  compensation  for  mental  suffering  as  actual  dam- 
ages in  the  case.  The  plaintiff  dismissed  his  suit,  and  the 
parties  went  to  trial  upon  the  plea  in  reconvention.  The  jury 
returned  the  following  verdict:  "We  the  jury  find  for  the  de- 
fendant, A.  W.  Doggett,  against  the  plaintiffs,  E.  E.  and  W. 
H.  Crawford  actual  damages  as  follows:  For  time  lost,  five 
days  ($1  per  day),  $5;  for  loss  of  use  of  premises,  rental  value, 
$5;  for  injury  to  feelings,  $190,     Total  $200." 

The  court,  in  an  elaborate  charge,  instructed  the  jury  that  if 
they  found  that  the  writ  of  sequestration  was  wrongfully  is- 
sued, they  should  return  a  verdict  for  defendant  for  his  actual 
damages,  and  that  the  injury  to  his  feelings  was  an  element  of 
Buch  damages;  and  also  that  if  they  found  that  the  writ  was 
both  wrongfully  and  maliciously  issued,  they  should  give  ex- 
emplary damages. 

So  much  of  the  charge  as  instructed  the  jury  that  injury  to 
the  plaintiff's  feelings  was  an  element  of  actual  damages  is 
assigned  as  error,  and  we  think  the  assignment  well  taken. 
In  the  case  of  Trawick  v.  Martin  Brown  Co.,  79  Tex.  460,  after 
mature  consideration,  this  court  held  that  injury  to  feelings 
could  not  be  recovered  in  a  suit  for  wrongfully  suing  out  an  at- 
tachment; but  that  if  the  writ  were  maliciously  issued,  and  ex- 
emplary damages  were  recoverable,  distress  of  mind  produced 
by  it  was  proper  to  be  considered  by  the  jury  in  assessing  such 
damages.  The  same  principle  applies  in  this  case.  There  is  no 
statement  of  facts  in  the  record,  but  no  evidence  could  have 
been  introduced  which  would  have  rendered  the  instruction 
proper.  The  verdict  shows  that  the  appellants  were  preju- 
diced by  it. 

It  is  insisted  that  there  is  fundamental  error,  because  the 
wife  was  not  responsible  for  the  consequence  of  the  wrongful 
suing  out  of  the  writ  of  sequestration.  But  the  wife  is  liable 
for  her  torts,  unless  she  act  under  the  coercion  of  her  husband. 

The  judgment  is  reversed,  and  the  case  is  remanded. 
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Damagbs  fob  Mental  Anguish:  See  ffale  v.  Bonner,  82  Tex.  33;  ante, 
p.  850. 

LiABiLiTT  OF  Wife  for  Tort.  —  A  wife  is  personally  liable  for  tort  com- 
mitted by  her,  unless  her  husband  was  both  present  and  directed  the  doing 
of  it  at  the  time,  in  which  case  he  alone  is  liable:  Wheeler  etc  Mfg.  Co.  v« 
Heil,  115  Pa.  St.  487;  2  Am.  St.  Rep.  575;  FranhUn's  Appeal,  116  Pa.  St. 
534;  2  Am.  St.  Bep.  583.  Cases  on  the  subject  will  be  found  collected  in  the 
note  to  Wheeler  etc.  Mfg,  Co,  y.  Heil,  115  Pa.  St  487;  2  Am.  SL  Bep.  575. 


Missouri  Paoifio  Railway  Co.  v.  Hbidenhbimer. 

[82  Tbzas,  195.] 

Bills  of  Ladixo  —  Assignment  —  Stoppagb  ni  Transitxt.  —  A  bill  o' 
lading  is  a  quasi  negotiable^instrument  symbolizing  the  property  de- 
scribed therein,  and  the  delivery  of  the  bill,  with  an  assignment  indorsed 
thereon,  transfers  to  an  assignee  in  good  faith  and  for  value  a  perfect 
title  to  the  goods,  thus  defeating  the  seller's  right  of  stoppage  tn  transitu, 
though  the  goods  are  actually  in  transit  at  the  time  of  the  assignment. 

Bills  of  Lading  —  Assignment  as  Pledge  —  Stoppage  in  Tbahsitc. — 
The  transfer  of  a  bill  of  lading,  by  way  of  pledge  or  as  collateral  security 
for  a  loan,  though  it  may  not  absolutely  defeat  the  seller's  right  of  stop- 
page in  trantitu,  prevents  him  from  asserting  that  right  as  against  tho 
transferee,  until  he  has  discharged  the  debt  secured  by  the  transfer. 

Bills  of  Lading  —  Original  and  Duplicate  —  Assignment  —  Stoppagb 
IN  Transitu.  —  Two  bills  of  lading,  one  marked  "  original "  and  the 
other  "duplicate,"  issued  by  a  railway  company  for  the  same  goods,  are 
of  equal  value,  and  the  transfer  by  indorsement  of  the  one  marked 
"duplicate"  by  the  consignee,  who  holds  the  legal  title,  to  a  bonajide 
assignee  for  value  as  collateral  security,  transfers  the  title  to  the  good« 
and  defeats  the  seller's  right  of  stoppage  in  transitu. 

Telephone,  Conversations  by,  when  pertinent,  are  admissible  in  evidence. 

Common  Carriers  —  Liability  for  Failure  to  Deliver  —  Demand. — 
It  is  the  duty  of  a  railway  company,  as  a  common  carrier,  to  deliver  the 
goods  to  the  true  owner  or  his  assignee  at  its  peril,  and  its  failure  to  so 
do  constitutes  a  conversion  for  which  suit  may  be  maintained  without 
previous  demand. 

Common  Carriers  —  Non-delivery  —  Defenses — Stoppage  in  Traksito. 
.—  Non-delivery  of  goods  by  a  common  carrier  is  excused  when  the  con- 
signor exercises  his  right  of  stoppage  in  transitu,  but  such  right  must  be 
possessed  by  the  cousigaor  before  it  can  be  invoked  by  the  carrier  as  a 
defense  for  failure  to  deliver. 

Evidence.  —  Becord  in  Another  Suit,  to  which  defendant  was  neither  a 
party  and  in  which  he  was  not  interested,  giving  the  names  of  certain 
persons  as  members  of  a  firm,  is  inadmissible  to  show  that  plaintiff  is 
not  a  member  of  that  firm,  as  claimed  by  defendant. 

Barnard  and  Qrcen^  and  McLeary  and  King,  for  the  appel* 
lants. 

C.  Upson,  for  the  appellee. 
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Tarlton,  J.,  Section  B.  This  suit  was  brought  August  10 
1885,  for  non-delivery  of  five  hundred  boxes  of  candles,  by 
Isaac  Heidenheimer,  against  the  Missouri  Pacific  Railway 
Company  and  the  International  and  Great  Northern  Railway 
Company,  as  connecting  carriers  with  the  St.  Louis,  Iroa 
Mountain,  and  Southern  Railway  Company.  As  an  innocent 
holder  for  value  of  the  bill  of  lading,  plaintiflF  sued  and  recov- 
ered judgment.  The  following  facts,  most  of  which  are  con- 
tained in  the  court's  conclusions,  and  all  of  which  are  justified, 
we  think,  by  the  record,  were  developed  on  the  trial:  — 

On  February  13,  1884,  Turnley  Brothers  &  Co.,  merchants 
residing  at  Galveston,  Texas,  bought  from  one  George  P. 
Tower,  doing  business  as  the  Goodwin  Manufacturing  Com- 
pany, of  St.  Louis,  Missouri,  500  boxes  of  candles,  of  the  value 
of  $2,634.  By  their  direction  the  goods  were  on  said  day  con- 
signed and  shipped  by  the  Goodwin  Manufacturing  Company 
to  Turnley  Brothers  &  Co.,  at  San  Antonio,  Texas.  The  car, 
rier  issued  and  delivered  to  the  Goodwin  Manufacturing  Com- 
pany two  documents,  each  purporting  to  be  a  bill  of  lading  for 
the  goods,  signed  by  the  carrier,  and  consigned  to  Turnley 
Brothers  &  Co.  at  San  Antonio,  Texas;  the  one,  however, 
stamped  "original"  and  the  other  "duplicate."  The  con- 
signor sent  to  Turnley  Brothers  &  Co.  at  Galveston  the  bill  of 
lading  stamped  "  duplicate,"  referring  to  it  in  the  letter  in- 
closing it  as  a  "  bill  of  lading,"  and  sending  with  it  an  invoice 
of  the  goods.  The  consignor  retained  the  original,  which 
never  passed  out  of  its  hands  until  it  was  delivered  to  the  car- 
rier on  the  return  of  the  goods,  as  hereinafter  shown.  The 
terms  of  the  sale  were  part  in  cash  and  part  by  the  note  or  ac- 
ceptance of  Turnley  Brothers  &  Co.,  which  cash  and  note  were 
received  by  the  Goodwin  Manufacturing  Company  February 
22,  1884.  The  goods  were  shipped  over  the  St.  Louis,  Iron 
Mountain,  and  Southern  railway,  via  the  International  and 
Great  Northern,  and  the  Missouri  Pacific  railways  as  connect- 
ing lines,  to  San  Antonio,  where  they  arrived  February  24  or 
25,  1884. 

On  the  evening  of  February  23,  1884,  Turnley  Brothers  & 
Co.  transferred,  and  by  their  indorsement  assigned,  the  dupli- 
cate bill  of  lading  to  Isaac  Heidenheimer,  and  delivered  it  to 
him.  This  transfer  and  assignment  was  in  consideration  of 
and  as  collateral  security  for  a  loan  in  cash  of  three  thousand 
or  three  thousand  five  hundred  dollars  at  the  time  made  by 
Isaac  Heidenheimer  to  Turnley  Brothers  &  Co.     When  this 
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transfer  was  made  Turnley  Brothers  &  Co.  were  actually  in- 
Bolvent,  but  Heidenheimer  did  not  know  that  fact,  nor  had  he 
any  reason  to  suspect  it  until  after  the  loan  and  the  transfer. 

February  25, 1884,  Turnley  Brothers  &  Co.,  by  telegram,  in- 
formed the  Goodwin  Manufacturing  Company  that  they  were 
in  trouble,  and  directed  it  to  stop  the  goods.  In  accordance 
with  this  notice,  afterward  confirmed  by  letter  of  the  same 
date,  the  Goodwin  Manufacturing  Company  on  said  day 
called  on  the  Missouri  Pacific  Railway  Company,  notified  it 
to  stop  the  goods,  and  at  the  time  delivered  to  it  the  bill  of 
lading  stamped  "  original,"  which  was  produced  and  read  in 
evidence  on  the  trial.  The  defendants  returned  the  goods,  in 
compliance  with  the  consignor's  order,  about  February  26, 
1884. 

We  shall  first  consider  appellants'  second  and  fourth  assign- 
ments of  error,  as  in  our  opinion  they  present  the  pivotal  ques- 
tions in  this  case.  In  these  assignments  it  is  contended  that 
the  duplicate  bill  of  lading  sent  by  the  Goodwin  Manufac- 
turing Company  to  Turnley  Brothers  &  Co.  did  not  carry  with 
it  the  property  described  therein,  and  that  as  the  original  bill 
of  lading  was  retained  by  the  consignor  for  the  purpose  of 
holding  the  legal  title  to  the  goods  until  delivered,  and  as 
during  transit  the  consignees  became  insolvent  and  one  half 
the  price  was  unpaid,  the  right  of  "  stoppage  in  transitu"  was 
properly  exercised;  that  the  transfer  of  the  duplicate  bill  of 
lading  in  the  manner  and  form  stated  could  not  operate  to 
defeat  such  right. 

A  bill  of  lading  is  regarded  as  a  quasi  negotiable  instrument. 
It  symbolizes  the  property  which  it  describes.  The  assign- 
ment of  a  bill  of  lading  indorsed  thereon,  accompanied  by 
delivery  of  the  instrument,  passes  to  the  assignee  title  to  the 
goods,  though  actually  in  transit,  as  complete  as  if  they  had 
passed  through  the  buyer's  hands,  and  been  delivered  bodily 
to  the  assignee.  When  by  such  an  assignment  the  consignee 
transfers  it  for  value  to  a  third  party  acquiring  it  in  good 
faith,  the  right  of  "stoppage  in  transitu"  is  defeated:  Daniel 
on  Negotiable  Instruments,  3d  ed.,  sees.  1727,  1728,  1730;  23 
Am.  &  Eng.  R.  R.  Cas.  703,  note,  Stoppage  in  Transitu;  2 
Am.  &  Eng.  Ency.  of  Law,  242,  244.  It  is  held,  also,  by  some 
authorities  that  where  a  bill  is  so  assigned  as  collateral  secu- 
rity, the  rights  of  the  pledgee  thereunder  are  the  same  as  those 
of  an  actual  purchaser  of  the  goods  for  value,  so  far  as  the  ex- 
ercise of  those  rights  is  necessary  for  the  holder's  protection; 
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and  that  one  who  makes  a  temporary  advance  to  the  vendee, 
taking  the  bill  as  his  security,  has  the  same  rights  as  the 
buyer  of  the  goods:  2  Am.  &  Eng.  Ency.  of  Law,  243,  244, 
and  note  4;  1  Wait's  Actions  and  Defenses,  pp.  528,  529,  sec. 
11;  Campbell  v.  Alford,  57  Tex.  162;  Adoue  v.  SeeligsoUy  54 
Tex.  594. 

In  any  event,  it  must,  we  think,  be  conceded  that  if  the 
transfer  of  a  bill  of  lading  by  way  of  pledge  or  mortgage,  or 
as  collateral  security  for  a  loan,  does  not  absolutely  defeat  the 
right  of  " stoppage  in  transitu"  the  seller  cannot  exert  that 
right  until  he  has  discharged  the  debt  secured  by  the  transfer, 
as  his  right  is  subject  to  that  of  the  mortgagee  or  pledgee: 
Chandler  v.  Fulton,  10  Tex.  2;  60  Am.  Dec.  188;  1  Wait's 
Actions  and  Defenses,  p.  529,  sec.  13.  Applying,  then,  the 
foregoing  principles  to  the  facts  connected  with  the  assignment 
by  Turnley  Brothers  &  Co.  to  Heidenheimer,  it  follows  that 
the  transfer  defeated  the  consignor's  right  of  "stoppage  in 
transitu,"  provided  that  the  duplicate  bill  of  lading  should, 
under  the  circumstances  of  this  case,  be  regarded  in  the  same 
light  as  the  original.  The  question  then  arises.  Does  the  in- 
strument stamped  "  duplicate  "  possess  the  same  validity  as 
the  one  stamped  "  original"?  Each  was  signed  by  the  same 
carrier,  deliverable  to  the  same  consignees,  and  expressed  a 
receipt  for  the  same  goods. 

In  Daniel  on  Negotiable  Instruments,  3d  ed.,  sec.  1737,  we 
find  the  following  language:  "Where  there  are  several  bills 
of  lading,  each  is  a  contract  in  itself  as  to  the  holder,  but  there 
is  one  contract  as  to  the  masters  and  owners.  Therefore,  if 
the  several  numbers  of  the  set  of  bills  of  lading  be  indorsed  to 
different  persons,  and  there  be  competition  for  the  goods,  the 
rule  is,  that  if  the  equities  be  equal  the  property  passes  by  the 
bill  first  indorsed."  "  The  usual  course  is  to  issue  bills  in 
triplicate  originals,  one  to  be  retained  by  the  carrier,  one  to 
delivered  to  the  shipper,  and  one  to  the  consignee;  and  the  per- 
son who  first  gets  one  of  the  three  gets  the  property  which  it 
represents  ":  2  Rorer  on  Railways,  1317;  Benjamin  on  Sales, 
2d  ed.,  684. 

When  the  bill  inclosed  to  Turnley  Brothers  was  by  them 
trrnsferred  to  Heidenheimer,  it  was  not  the  less,  in  our  opin- 
ion, to  be  regarded  by  him  as  an  original  because  it  was 
stamped  "  duplicate."  It  is  to  be  presumed  that  he  under- 
stood the  word  "  duplicate  "  according  to  its  legal  significa- 
tion, and  he  is  to  be  considered  as  being  affected  with  such 
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notice,  and  no  other,  as  the  word  so  interpreted  would  give 
him.  In  law  the  word  "duplicate"  does  not  mean  a  mere 
copy.  It  diflTers  from  a  copy  in  that  a  duplicate  has  all  the 
validity  of  an  original.  Instruments  are  executed  in  dupli- 
cate, that  the  parties  may  each  retain  an  original:  Black's 
Law  Diet.,  word  Duplicate,  p.  401;  see  also  Burrill.  And  so 
Mr.  Greenleaf  (vol.  1,  sec.  558),  lays  it  down  that  "  if  the 
instrument  was  executed  in  duplicate  or  triplicate,  or  more 
parts,  the  loss  of  all  its  parts  must  be  proved  to  let  in  secon- 
dary evidence  of  its  contents,"  thus  indicating  that  all  the 
parts  are  upon  the  same  plane,  —  each  is  to  be  regarded  as  an 
original. 

Under  the  evidence  in  this  case,  it  cannot  be  doubted  that 
the  consignees  had  the  legal  title  to  the  goods  at  the  time 
of  the  assignment  to  appellee.  They  had  complied  with  the 
terms  of  the  purchase,  having  paid  one  half  the  purchase- 
money,  and  executed  their  note  or  acceptance,  due  in  sixty 
days,  for  the  remainder.  They  were  in  possession  of  the  docu- 
ment, which,  together  with  an  invoice  of  the  goods,  had  been 
inclosed  to  them  as  the  bill  of  lading  to  which  they  were  en- 
titled. If  at  that  time  the  goods  had  reached  San  Antonio, 
and  the  consignees  or  any  assignee  from  them  had  presented 
the  duplicate  and  demanded  delivery  of  the  carrier,  could 
he  have  declined  because  they  produced  a  bill  of  lading 
stamped  "duplicate"?  Could  the  carrier  have  exacted  the 
production  of  the  original,  on  the  ground  that  it  had  been  re- 
tained by  the  consignor,  with  a  view  to  the  exercise  of  its  right 
of  "stoppage  in  transitu"  in  the  event  of  the  insolvency,  though 
unsuspected,  of  the  consignees,  or  of  their  failure  to  pay  the 
remainder  of  the  purchase-money,  though  not  due  within 
sixty  days?  We  think  not.  We  threfore  conclude  that,  un- 
der the  facts  of  this  case,  the  duplicate' bill  of  lading  in  the 
hands  of  appellee  possessed  all  the  validity  of  the  original; 
that  it  was  as  to  appellee  an  original,  not  a  copy;  that  the 
word  "  duplicate  "  stamped  on  the  instrument  should  be  held 
to  indicate  to  the  appellee  no  more  than  that  the  bill  of  lad- 
ing had  been  executed  in  duplicate,  and  that  by  its  transfer 
for  value  to  appellee,  the  Goodwin  Manufacturing  Company 
was  precluded  from  exercising  its  right  of  "  stoppage  in  tran- 
situ."  We  are  aware  that  the  opinion  of  Turner,  J.,  in  Casta- 
nolia  V.  Missouri  Pac.  R*y  Co.,  24  Fed.  Rep.  268,  conflicts  with 
the  view  here  expressed  with  reference  to  the  effect  of  the 
word  "duplicate,"  but  the  conclusion  reached  by  us  seems  to 
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be  supported  by  the  great  weight  of  authority.  Our  conclu- 
Bion  is,  of  course,  expressed  only  with  reference  to  the  facts  of 
this  case. 

After  appellee  had  obtained  the  duplicate  bill  of  lading,  it 
appears  that  between  the  twenty-fifth  and  last  of  February, 
1884,  he  telegraphed  from  Galveston  to  A.  B.  Frank  &  Co.,  of 
San  Antonio,  authorizing  them  for  him  to  demand  and  receive 
the  candles  from  the  carrier.  One  W.  H.  Weiss,  foreman  of 
A.  B.  Frank  &  Co.,  was  thereupon  permitted  by  the  court  to 
testify  that  "he  made  demand  for  the  candles  through  the 
telephone;  that  he  asked  for  the  Missouri  Pacific  freight  office, 
and  presumed  it  was  given  him;  thkt  he  asked  if  the  candles 
in  controversy  were  there,  and  told  the  person  at  the  other  end 
of  the  line  that  he  had  authority  to  receive  them,  and  was 
answered  by  said  person  that  the  candles  had  been  shipped 
back  to  St.  Louis;  that  he  did  not  remember  who  spoke  to  him 
through  the  telephone  from  the  other  end  of  the  line,  as  so 
many  changes  had  been  made  in  that  oSice,  but  he  recognized 
the  voice  of  the  person  answering  at  the  time  as  one  of  the 
employees  of  the  office  with  whom  he  had  transacted  business 
at  that  ofiice;  that  he  was  accustomed  to  transact  business 
with  defendant's  office  by  telephone."  Objection  was  made 
to  the  admission  of  this  evidence,  because  the  witness  could 
not  state  the  name  of  the  party  who  answered  his  message, 
nor  that  he  was  the  agent  of  the  defendant.  The  action  of  the 
court  in  overruling  the  objection  is  assigned  as  error.  We 
think  the  objection,  considered  with  reference  to  the  reasons 
urged  for  the  exclusion  of  the  evidence,  was  properly  over- 
ruled. The  circumstances  detailed  by  the  witness  indicated 
that  the  person  with  whom  he  was  in  communication  was  the 
agent  of  the  defendant,  the  Missouri  Pacific  Railway  Company. 
The  inability  of  the  witness  to  give  the  name  of  the  person 
would  bear  rather  upon  the  question  of  the  weight  than  the 
admissibility  of  the  evidence. 

The  court  in  its  fourth  conclusion  of  facts  found  that  plain- 
tiff", between  the  twenty-fifth  and  twenty-eighth  days  of  Febru- 
ary, 1884,  demanded  delivery  of  the  candles  from  defendants. 
Tliis  finding  is  assigned  as  error,  as  being  unsupported  by  the 
evidence.  We  think  the  assignment  well  founded.  The  only 
evidence  introduced  with  reference  to  a  demand  made  of  the 
defendants  was  that  of  the  witness  Weiss;  and  while  this  wit- 
ness testified  that  he  made  a  demand,  his  testimony  wholly 
failed  to  show  that  he  made  the  demand  in  the  name  of  the 
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plaintiflf,  or  that  he  notified  the  defendants  that  he  was  repre- 
Benting  the  plaintiflf.     We  further  think,  however,  that  this 
error  is  harmless.     Such  a  demand  was  in  our  opinion  imma- 
terial.   It  is  the  duty  of  the  carrier,  in  discharge  of  his  under- 
taking, to  deliver  the  goods  to  the  consignee  or  his  assigns. 
He  must  at  his  peril  deliver  the  goods  to  the  true  owner.     He 
must  suflfer  the  consequences  of  a  mistake,  however  honestly 
made.     If  he  deliver,  however  innocently,  the  property  to  the 
wrong  person,  such  misdelivery  becomes  a  conversion:  2  Am. 
&  Eng.  Ency.  of  Law,  890;  Price  v.  Oswego  etc.  Ry  Co.,  50 
N.  Y.  213;  10  Am.  Rep.  475.     He  is  excused,  however,  for 
non-delivery  where  the  consignor  exercises  his  right  of  "stop- 
page in  transitu  ";  but  it  is  evident  that  such  right  must  exist 
in  the  consignor  before  it  can  be  exercised  by  him.     It  must 
be  possessed  by  the  consignor  before  it  can  be  invoked  by  the 
carrier.     On  February  25,  1884,  when  the  Goodwin  Manufac- 
turing Company  ordered  the  return  of  the  goods,  the  right  in 
it  of  "  stoppage  i7i  transitu"  was  wholly  wanting.     It  had  been, 
as  shown  by  the  authorities  heretofore  cited,  defeated  by  the 
transfer  on  February  23,  1884,  of  the  bill  of  lading  by  Turnley 
Brothers  &  Co.  to  appellee  for  value.     It  had  been  as  thor- 
oughly defeated  as  if,  without  the  carrier's  knowledge,  the  in- 
debtedness by  Turnley  Brothers  &  Co.  to  the  consignor  had 
been  wholly  paid,  or  as  if  they  had  in  fact  been  solvent  when 
the  order  for  the  return  of  the  goods  was  made.     The  defend- 
ants or   their  representative   had   issued  the  bill  of  lading, 
original  and  duplicate.     Inquiry  prosecuted  by  them  with  the 
reasonable  diligence  of  a  prudent  man  would  doubtless  have 
resulted  in  ascertaining  the  facts  of  the  transfer  to  Heiden- 
heimer.     The  misdelivery  by  defendants  of  the  goods,  by  their 
return  to  the  consignor,  was  therefore  a  conversion  of  the  prop- 
erty.    A  demand  is  unnecessary  to  justify  a  suit  for  conversion. 

The  preceding  remarks  have  reference  to  the  question 
raised  by  appellants'  first,  second,  fourth,  fifth,  and  eighth 
assignments  of  error.  We  have  deemed  it  best  to  consider 
these  assignments  in  their  logical  rather  than  their  serial  or- 
der.    We  shall  now  consider  the  remaining  assignments. 

It  was  contended  by  appellants  on  the  trial  that  the  appellee, 
Heidenheimer,  was  a  member  of  the  firm  of  Turnley  Brothers 
<fe  Co.  at  the  time  of  the  transfer  relied  upon  by  him.  In  re- 
buttal of  evidence  introduced  in  support  of  this  contention, 
appellee,  over  objection  of  appellants,  used  the  record  of  a  case 
filed  March  8,  1886,  in  the  district  court  of  Bexar  County, 
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wherein  Turnley  Brothers  &  Co.,  in  their  original  petition, 
stated  that  Turnley  Brothers  &  Co.  was  a  firm  composed  of 
James  B.  and  William  F.  Turnley.  Appellants  in  their  third 
assignment  complain  of  the  admission  of  this  evidence  as 
error.  It  does  not  appear  that  the  evidence  was  offered  for 
the  purpose  of  impeaching  the  statements  of  appellants'  wit- 
nesses as  to  the  existence  of  such  a  partnership.  No  predicate 
had  been  laid  for  that  purpose.  One  of  the  grounds  of  objec- 
tion by  appellants  was,  *'  that  the  defendants  were  not  parties 
to  said  suit,  and  were  not  affected  or  bound  by  the  statements 
made  therein."  This  objection  should  have  been  sustained. 
The  court  erred  in  admitting  the  petition;  and  we  are  unable 
to  say  that  the  improper  evidence  did  not  influence  the  court 
in  its  conclusions.  We  infer  that  it  did,  in  the  absence  of  an 
intimation  to  the  contrary.  If  so,  the  judgment  of  the  court 
was  erroneously  influenced  on  a  material  question;  because,  if 
appellee  was  a  member  of  the  firm  of  Turnley  Brothers  &  Co., 
it  is  plain  that  he  could  not  occupy  the  attitude  of  an  innocent 
holder  for  value  of  the  bill  of  lading. 

Appellants'  sixth  assignment  of  error  indicates  a  misappre- 
hension of  the  court's  first  conclusion  of  fact,  to  which  it  refers. 
The  conclusion  is  not,  as  appellants  contend,  to  the  effect 
simply  "that  the  candles  were  paid  for  by  consignees  when 
purchase  was  made,"  but  "  that  said  candles  were  paid  for 
according  to  the  terms  of  the  sale,  part  in  cash  and  part  by 
the  note  or  acceptance  of  said  Turnley  Brothers  &  Co.,  pay- 
able in  sixty  days,"  and  received  by  the  consignor  February 
22,  1884.     This  finding  is  supported  by  the  evidence. 

Appellants'  seventh  assignment  charges  error  in  the  court 
in  finding  that  the  duplicate  bill  of  lading  was  transferred  as 
collateral  security,  whereas,  as  appellants  here  contend,  the 
candles  were  sold  to  plaintiff,  and  not  transferred  as  collateral 
security.  We  think  that  the  evidence  fully  supports  this  find- 
ing of  the  court;  but  if  the  candles  were  really  sold,  instead  of 
being  transferred  as  security,  this  fact  could  not  possibly  bene- 
fit appellants  or  impair  the  condition  of  appellee.  If  appellee 
be  entitled  to  protection  as  a  bona  fide  mortgagee,  he  would 
certainly  be  protected  as  a  bona  fide  purchaser. 

In  their  ninth,  tenth,  and  eleventh  assignments,  appellants 
complain  that  the  court  erred  in  the  following  conclusions  of 
fact:  1.  That  plaintitr  did  not  know  or  have  reason  to  believe 
that  Turnley  Brothers  &  Co.  were  insolvent  at  the  time  that 
that  the  duplicate  bill  of  lading  was  indorsed  to  him;  2.  That 


Nov.  1891.]    Missouri  Pac.  R'y  Co.  v.  Heidenheimee.      869 

the  firm  of  Turnley  Brothers  &  Co.  was  composed  solely  of 
James  B.  Turnley  and  William  F.  Turnley,  and  that  plaintiff 
was  not  at  that  time  a  partner  of  said  firm,  or  connected  with 
the  business  of  said  firm;  3.  That  upon  the  return  of  said 
candles  to  the  Goodwin  Manufacturing  Company,  said  com- 
pany was  indebted  to  said  Turnley  Brothers  &  Co.  in  the  sum 
of  $1,043.59. 

The  findings  referred  to  were  each  of  them,  we  think,  sup- 
ported by  the  evidence,  except  as  to  the  issue  of  partnership, 
about  which  we  express  no  opinion,  as  evidence  thereon  was, 
as  already  shown,  erroneously  admitted. 

Appellants  finally  rely  upon  an  additional  or  twelfth  assign- 
ment of  error,  in  which  they  charge  that  as  to  the  Missouri 
Pacific  Railway  Company  there  was  no  evidence  proving  or 
tending  to  prove  that  said  company  ever  had  possession  of  the 
candles,  or  any  connection  with  their  transit  or  return  or  "stop- 
page in  transitu."  The  witness  Tower  stated  that  he  gave  the 
original  bill  of  lading  to  the  Missouri  Pacific  Railway  Com- 
pany, and  supposed  it  was  still  in  possession  of  the  company; 
this  company,  together  with  the  International  and  Great 
Northern  Railway  Company,  produced  the  bill  in  evidence;  it 
a,dmit8  in  its  special  answer  that  the  bill  was  delivered  to  it 
and  its  co-defendant;  that  the  goods  were  transported  by  ap- 
pellants to  San  Antonio,  and  were  by  them,  or  the  order  of 
the  consignor,  returned  to  it.  We  do  not  think  this  assign- 
ment well  founded. 

For  the  error  pointed  out,  however,  the  judgment  should  be 
reversed  and  the  cause  remanded. 


Bills  o»  Lading  —  Quasi  Negotiablb  Instruments. — A  bfll  of  lading 
bas  the  attribute  of  negotiability  ia  a  qualified  aad  restricted  sense,  and  by 
indorsement  and  delivery  thereof  the  property  therein  described  may  ba 
transferred:  Nat.  Bank  of  Commerce  v.  Chicago  etc.  R.  R.  Co.,  44  Minn.  224; 
20  Am.  St.  Rep.  506,  and  note;  Davenport  Nat.  Bank  v.  Homeyer,  46  Mo. 
145;  100  Am.  Dec.  3G3,  and  note;  note  to  Bank  of  Rochester  v.  Jones,  65  Am. 
Dec.  299,  300;  note  to  Chandler  v.  Uprague,  38  Am.  Dea  419-426;  FirU  Nat. 
Bank  v.  Meyer,  43  La.  Ann.  1. 

Sales  —  Stoppage  in  Transitu  — Indorsement  of  a  Bill  of  Ladino.  — 
As  to  when  an  indorsement  of  a  bill  of  lading  defeats  the  right  of  stoppage  tti 
tran.tilu,  see  note  to  Hause  v.  Judson,  29  Am.  Deo.  392,  393;  note  to  Rucker 
V.  Donovan,  19  Am.  Rep.  91,  92. 

Bills  of  Sale  —  Assignment  as  Collateral  Sbcuritt.  —  A  h<mafide  as- 
signee for  value  of  a  bill  of  lading  as  collateral  security  is  deemed  the  owner 
of  the  property  therein  described  to  the  extent  of  giving  security  for  the  pay- 
ment of  the  pledge:  Fir^  Nat.  Bank  v.  Meyer,  43  La.  Ann.  1. 
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Telephone,  Conversations  by  —  Evidence.  —  As  to  the  admissibility  in 
evidence  of  conversations  by  telephone,  see  note  to  Central  U.  Tel  Co.  v. 
Fallfy,  10  Am.  St.  Rep.  135,  136;  Wolfe  v.  Mmouri  Pae.  R'yOo.,  97  Mo.  473; 
10  Am.  St.  Rep.  331;  Reed  v.  Burlington  etc  R'y  Go.,  72  lowa^  166;  2  Am.  St. 
Rep.  243. 

Carriers  of  GtOods  —  Excuse  for  Non-delivbby.  — la  an  sotioa  against  a 
carrier  for  non-delivery  of  goods,  it  is  a  good  defease,  evea  against  aa  inno- 
cent indorsee  of  a  bill  of  lading,  that  the  property  was  taken  from  his  pos- 
session by  oue  having  a  paramount  title:  Nat.  Bank  of  Commerce  v.  Chicago 
etc.  R.  R.  Co.,  44  Minn.  224;  20  Am.  St.  Rep.  566. 

Carriers  of  Gooiw  —  Delivery.  —  As  to  whom  a  carrier  may  lawfully 
deliver  property,  as  well  as  his  liabilities  for  a  misdelivery,  see  monographio 
note  to  Weyand  v.  Atchison  etc.  R'y  Co.,  9  Am.  St.  Rep.  611-514;  Wo^fe  v. 
Missouri  Pae.  R'y  Co.,  97  Mo.  473;  10  Am.  St.  Rep.  331,  and  note. 

Carriers  —  Conversion.  — As  to  when  a  carrier  is  gailty  of  conversion, 
see  note  to  Boiling  v.  Kirby,  24  Am.  St.  Rep.  815,  816. 
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[82  Texas,  208.] 

Boundary  by  Parol  Agreement  —  Facts  Competent  to  Establish.  — 
Where  the  question  before  the  jury  as  to  the  location  of  a  bouadary  line 
resting  in  parol  agreement  between  the  parties  depends  upon  reference 
to  calls  in  deeds  admitted  in  evidence,  the  jury  are  properly  permitted 
to  look  to  the  deeds  and  surrounding  circumstances  to  ascertaia  the 
boundaries  of  the  land  conveyed. 

Adverse  Possession  —  Burden  of  Proof.  —  A  party  who  claims  land  by 
adverse  possession  under  the  statute  of  limitations  has  the  burden  of 
proof  to  fix  the  extent  of  his  possession. 

Boundary  BY  Parol  Agreement  —  Harmless  Error. — Where  the  jury, 
upon  sufficient  evidence,  find  the  location  of  a  boundary  line  resting  in 
parol  agreement  between  the  parties,  harmless  and  abstract  errors  in 
admitting  or  rejecting  evidence,  or  in  the  charge  as  to  the  locality  of  the 
boundary  line  between  them,  are  not  grounds  for  reversal. 

Boundary  by  Parol  Agreement  —  Statute  of  Frauds.  — An  oral  agree- 
ment between  adjoining  owners  establishing  a  boundary  line  betwe»n 
their  lands  is  not  prohibited  by  the  statute  of  frauds,  nor  within  the 
meaning  of  statutes  regulating  the  manner  of  conveying  real  estate. 

Boundary  by  Parol  Agreement  —  Establishing.  — It  is  not  necessary  to 
the  validity  of  a  boundary  between  adjoining  owners,  resting  in  parol 
agreement,  that  it  should  be  supported  by  acquiescence,  or  acts  from 
which  an  estoppel  may  spring.  If  the  agreement  is  made  nnder  circum- 
stances free  from  facts  that  would  authorize  a  court  of  equity  to  set  it 
aside,  it  must  stand,  although  the  parties  may  have  been  mistaken  in 
their  belief  that  the  line  agreed  upon  approximates  tu  the  true  line  as  it 
is  afterwards  found  to  exist. 

Boundary  by  Parol  Agreement  —  Binding  Effect  on  Marbisd  Woman. 
—  A  married  woman  who  is  a  party  to  a  parol  agreement  establishing  a 
boundary  line  between  adjoining  owners  is  estopped  to  deny  its  exist- 
ence as  afifecting  her  separate  property. 
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J.  H.  McLeary,  for  the  appellants. 
Denman  and  Franklin^  for  the  appellees. 

Fisher,  J.,  Section  B.  This  is  an  action  of  trespass  to  try 
title,  and  for  damages,  brought  by  appellants  against  appellees 
to  recover  a  strip  of  land  lying  between  the  farms  of  the  par- 
ties, and  for  rents  and  profits,  and  damages  for  timber  de- 
stroyed, in  the  sum  of  $650,  and  praying  for  an  injunction  to 
to  stay  waste,  etc.  Defendants  pleaded  want  of  equity  in  bill, 
etc.;  and  also  pleaded  the  statute  of  limitation  of  three,  five, 
and  ten  years;  and  that  plaintiflFs  have  taken  a  part  of  de- 
fendants' land;  and  pray  for  rents,  profits,  etc.  Plaintiffs  also 
claim  title  by  ten  years  occupancy  of  the  land  in  controversy, 
and  also  plead  the  three  and  five  years  statutes  of  limitation. 
Defendants  further  plead  that  the  boundary  line  was  settled 
by  a  verbal  agreement  between  the  parties  and  run  out  by  a 
surveyor;  and  the  suit  finally  resolved  itself  into  a  controversy 
concerning  a  boundary  line. 

The  jury  found  the  following  verdict:  "We,  the  jury,  find 
from  the  evidence  that  the  line  established  by  County  Surveyor 
Locke  was  agreed  upon  by  all  parties,  and  find  in  favor  of  de- 
fendant." 

The  land  in  controversy  is  a  part  of  the  Manuel  De  Luna 
grant,  situated  on  the  south  bank  of  the  Medina  River.  The 
plaintiffs  claim  so  much  of  the  De  Luna  grant  as  was  not 
previously  sold  by  Lecomte  De  Watine,  the  father  of  plaintiff 
Leon  Lecomte,  and  the  former  owner  of  the  survey,  under  a  de- 
cree of  partition  of  the  estate  of  Lecomte  De  Watine,  rendered  ia 
1870,  by  which  decree  about  three  thousand  acres  of  the  De  Luna 
survey  was  awarded  Leon  Lecomte.  Leon  Lecomte  is  the  hus- 
band of  plaintiff  Octavia  T.  Lecomte.  She  holds  under  a  deed 
from  Henry  Toudouze,  who  had  previously  purchased  from 
Leon  Lecomte.  There  is  not  in  the  decree  of  partition  any  de- 
scription of  the  De  Luna  grant,  nor  is  there  in  any  of  the  deeds 
in  plaintiffs'  line  of  title  any  description  of  the  land  giVen, 
except  that  it  is  bounded  by  other  surveys  (naming  them) 
and  by  the  Medina  River.  The  field-notes  of  these  other  sur- 
veys are  not  in  the  record.  It  is  admitted  the  Lecomte  Do 
Watine  is  the  common  source.  November  6,  1851,  Lecomte 
De  Watine  sold  to  E.  T.  De  Curzen  a  part  of  the  De  Luna  su> 
vey.  The  calls  in  the  deed  begin:  "  At  the  corner  on  the  Me- 
dina River  which  is  the  terminus  of  the  line  separating  my 
ranch  from  the  property  of  Dn.  Domingo  Losoya;  thence  run- 
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ning  down  said  river  so  as  to  include  all  of  the  low  ground  or 
bottom-land  which  fronts  on  said  river  at  that  place;  thence 
running  back  a  line  parallel  with  the  said  before-mentioned 
line,  so  as  to  contain  within  said  lines  the  quantity  of  four 
hundred  acres."  The  Losoya  grant  is  immediately  west  of  the 
De  Luna,  and  the  corner  on  the  Medina  called  for  in  the  above 
deed  is  the  common  corner  of  the  two  grants.  The  field-notes 
and  boundaries  of  the  Losoya  are  not  given. 

The  controversy  in  the  case  is  concerning  the  location  of 
the  east  line  of  the  four-hundred-acre  survey  described  in  the 
deed  from  Lecomte  De  Watine  to  De  Curzen.  Gustave  Tou- 
douze  holds  under  De  Curzen  by  deed  that  conveys  the  same 
land  described  in  the  deed  to  De  Curzen.  The  common  line 
between  the  De  Luna  and  Losoya  grants  runs  back  from  the 
Medina  River  in  a  southwesterly  course  about  one  fifth  the 
distance  of  the  common  line;  then  for  a  short  distance  turns 
and  runs  in  a  southeasterly  direction.  Then  the  line  —  that 
is,  about  four  fifths  of  the  common  line  of  the  two  grants  — 
runs  back  in  a  southerly  direction  to  the  back  line  of  the 
grants.  It  will  be  seen  from  this  that  the  common  line  be- 
tween the  Losoya  and  the  De  Luna  runs  back  from  the  Me- 
dina River  in  an  irregular  course.  The  contention  of  the 
appellants  is,  that  the  parallel  line  called  for  in  the  De  Curzen 
deed  should  run  parallel  with  the  short  irregular  line  of  the 
common  line  between  the  Losoya  and  De  Luna  grants.  Ap- 
pellees contend  that  the  parallel  line  called  for  in  the  deed 
should  run,  not  parallel  with  the  short  irregular  lines,  but 
should  run  parallel  with  the  main  or  long  common  line  be- 
tween the  two  grants.  Appellees  further  claim  that  in  order 
to  get  all  the  bottom  or  low  ground  which  fronts  on  the  river 
as  called  for  in  the  deed  the  line  must  run  as  they  claim  it, 
and  claim  that  they  and  appellants,  by  a  verbal  agreement, 
fixed  the  line  between  them  about  in  the  position  as  claimed 
by  appellees.  This  agreement  was  made  in  1884.  Appellants 
claim  that  long  previous  to  the  bringing  of  suit  they  were  in 
possession  of  the  lands,  and  are  entitled  to  hold  the  same  by 
limitation. 

Appellants  contend  that  the  court  erred  in  refusing  to  gfive 
charges  requested  by  appellants  presenting  the  issues  of  limi- 
tation, and  in  refusing  to  inform  the  jury  as  to  the  legal  efiFect 
of  the  calls  in  the  De  Curzen  deed  as  determining  where  and 
how  the  parallel  line  should  run;  and  erred  in  leaving  it  to  the 
jury  to  ascertain  what  was  meant  by  "  parallel  lines,"  as  stated 
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in  the  deed;  and  also  erred  in  refusing,  upon  request  of  appel- 
lants, to  charge  that  the  call  for  quantity  in  the  De  Curzen 
deed  was  the  controlling  call. 

The  court,  in  its  charge,  submitted  the  issues  of  agreed 
boundary,  and  the  question  of  boundary  as  raised  by  the  refer- 
ence to  the  calls  in  the  deeds  offered  in  evidence,  and  permit- 
ted them  to  look  to  the  deeds  and  maps  in  evidence,  and  the 
circumstances,  to  ascertain  the  boundaries  of  the  lands  con- 
veyed; and  further  instructed  them  that  if  the  land  conveyed 
to  De  Curzen  was  four  hundred  acres,  to  run  in  parallel  lines 
with  the  Losoya  and  De  Luna  grants,  to  find  for  the  plaintiffs. 
The  court  refused  to  charge  on  limitation. 

We  think  the  court  properly  left  it  to  the  jury  to  ascertain 
what  land  was  intended  to  be  included  in  the  calls  of  the 
deeds.  It  appears  that  the  appellants  were  in  possession  of 
some  of  the  land  in  controversy  such  length  of  time  as  would 
create  a  bar  under  the  ten  years  statute  of  limitation.  But 
in  looking  to  the  evidence,  we  cannot  determine  with  cer- 
tainty as  to  what  portion  of  the  lands  their  possession  relates. 
If  they  seek  protection  under  the  statute,  the  burden  is  on 
them  to  fix  the  extent  of  their  possession.  The  three  and  five 
years  statutes  of  limitation,  under  the  facts  of  this  case,  could 
have  no  application. 

There  are  other  assignments  that  complain  that  errors  were 
committed  upon  the  trial  in  the  rejection  and  admission  of 
testimony.  The  questions  raised  by  these  assignments,  and 
those  of  the  refusal  of  the  court  to  give  the  charge  in  the  par- 
ticulars that  we  have  considered,  are  deemed  by  us  unneces- 
sary of  consideration  in  disposing  of  this  case.  If  the  court 
did,  in  any  of  the  particulars  complained  of  in  these  assign- 
ments, commit  errors,  as  we  conclude  that  the  verdict  of  the 
jury  on  the  issue  of  agreed  boundary  is  supported  by  the  evi- 
dence and  that  it  must  stand,  then  these  errors  are  harmless, 
and  would  not  result  in  any  injury  to  the  appellants.  If  the 
court  had  given  the  charge  requested  by  appellants,  and  had 
agreed  with  them  in  the  admission  and  exclusion  of  evidence, 
no  phase  of  the  case  would  have  thereby  been  presented  that 
would  have  likely  influenced  the  jury  to  reach  a  different 
result  than  their  finding  in  appellees'  favor  as  to  the  agreed 
boundary.  If  the  action  of  the  court  in  the  particulars  com- 
plained of  are  errors,  they  are  simply  so  in  the  abstract,  and 
could  not  have  affected  the  result:  Beauchamp  y.  International 
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etc,  K'y  Co.,  56  Tex.  243;  Hussey  v.  Moser^  70  Tex.  45;  Smith 
V.  Traders'  Nat.  Bank,  74  Tex.  457. 

Admit  that  the  issues  raised  by  the  refused  charges  and  the 
excluded  evidence  were  proper  to  be  submitted  to  the  jury,  and 
that  they  could  have  regarded  the  facts  and  issues  thereby 
presented  as  proved,  still  the  finding  of  the  jury  on  the  ques- 
tion of  agreed  boundary  may  be  perfectly  consistent  with  the 
truth  of  such  facts,  and  permitted  to  stand.  Suppose  that  the 
rejected  evidence  tended  to  prove  the  location  of  the  line  where 
claimed  by  appellant  as  he  contends,  and  according  to  the 
field-notes;  suppose  the  evidence  tended  to  prove  the  issues 
raised  by  the  plea  of  the  ten  years  limitation,  or  any  other 
statutory  period  of  limitation,  leaving  the  line  unsettled;  sup- 
pose the  evidence  in  the  record  tended  to  establish  the  line  as 
claimed  by  appellants,  and  that  the  call  of  the  De  Curzen 
deed  is  entitled  to  the  construction  they  place  upon  it; — the 
existence  of  all  these  facts  would  not  preclude  the  existence  of 
the  agreed  boundary.  They  may  all  be  true,  and  the  agreed 
boundary  exist  as  found  by  the  jury. 

This  brings  us  to  the  consideration  of  the  facts  with  refer- 
ence to  the  agreed  boundary.  Witness  Locke,  county  surveyor 
of  Bexar  County,  testifies  that  about  March  21,  1884,  Leon 
Lecomte,  one  of  the  plaintififs,  requested  him  to  run  a  division 
line  between  him  and  Toudouze.  He  at  first  declined  to  do 
80,  because,  as  he  told  Lecomte,  there  had  been  a  row  between 
Lecomte  and  Toudouze,  and  they  had  refused  to  let  his  dep- 
uty run  the  line.  Whereupon  Lecomte  replied  that  they  had 
agreed  among  themselves,  and  they  simply  wanted  Locke  to 
go  down  and  run  the  line,  and  handed  to  witness  a  note  to  this 
effect  from  Toudouze.  Locke  went  out  in  a  few  days  to  run 
the  line,  and  found  Lecomte  and  Toudouze  at  the  house  of  the 
latter.  They  stated  to  the  witness  that  they  had  settled  all 
their  differences,  and  had  agreed  on  how  he  should  run  the 
line.  They  went  out  to  run  the  line,  and  he  started  to  begin 
at  a  point  lower  down  the  river  than  a  certain  pecan-tree; 
whereupon  Lecomte  showed  him  a  certain  tree  to  commence 
from,  and  he  ran  from  that  tree  parallel  with  the  main  line  of 
tiie  De  Luna  survey  to  where  it  intersected  the  Corpus  Christi 
road.  To  continue  on  this  line  would  have  taken  some  of  Le- 
comte's  improvements.  The  parties  then  told  him  that  they 
had  agreed  to  run  around  the  improvements,  and  he  ran  the 
line  so  as  to  leave  Lecomte  his  improvements.  They  all  ap- 
peared to  be  perfectly  satisfied,  and  when  he  set  the  last  peg 
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at  the  end  of  the  line,  he  asked  both  Lecorate  and  Toudouze , 
if  they  were  satisfied  with  the  line  as  run,  and  they  replied, 
Yes.     When  the  witness  was  surveying  the  line,  the  parties 
showed  hira  where  they  agreed  to  put  the  line,  and  he  ran  it 
as  directed. 

Witnesses  De  Heirael  and  Neilly  and  defendant  Gustave 
Toudouze  testified  the  same  in  substance  as  witness  Locke  aa 
to  the  agreed  line.  Toudouze  further  testified  that  a  few  days 
before  Locke  made  the  survey,  Octavia  Lecomte  (plaintiff") 
came  to  his  house  and  requested  hira  to  go  with  her  to  her 
house  and  have  an  agreement  with  her  husband  and  herself, 
settling  all  diff^erences  between  them  about  the  boundary  line. 
He  agreed  to  go,  and  as  they  walked  along  to  her  house  they 
passed  across  the  land  in  dispute,  and  she  said:  "Father,  we 
have  determined  to  give  you  back  your  land,  but  you  see  we 
have  made  improvements  on  some  across  the  Corpus  Christi 
road,  and  it  will  be  hard  on  us  to  lose  them."  "  I  told  her  we 
would  run  the  line  from  the  river  until  it  reached  the  road, 
and  then  we  would  turn  the  line  along  the  road  so  as  to  leave 
them  their  improvements.  She  said  this  was  perfectly  satis- 
factory, and  thanked  me  for  the  concession.  When  we  arrived 
at  the  house,  we  had  a  talk  with  Leon  Lecomte,  and  there 
agreed  upon  how  the  line  should  be  run,  without,  however,  at 
that  time  going  over  the  line,  and  agreed  that  we  would  at 
once  send  for  Locke  to  come  out  and  survey  and  mark  it 
out.  I  proposed  to  send  my  son  for  him,  and  Lecomte  said, 
No,  he  would  go,  but  that  I  had  also  better  send  a  note  so 
Locke  would  be  sure  to  come.  Lecomte  wrote  the  note  for 
me,  and  carried  it  to  Locke.  In  a  few  days  Locke  came  out 
and  ran  the  line,  as  testified  to  by  him,  so  as  to  leave  the  Le- 
comtes  their  improvements  [as  he  and  witness  had  agreed] 
with  them.  Lecomte  was  along  when  the  line  was  being  run, 
and  agreed  to  it,  and  they  both  expressed  themselves  as  satis- 
fied. In  a  few  days  Lecomte  moved  his  fence  back  from  the 
land  in  dispute,  and  put  it  along  the  Corpus  Christi  road,  on 
the  line  as  surveyed  by  Locke  to  where  the  survey  stopped.'* 
Witness  at  once  built  his  fence  along  the  line  agreed  upon, 
from  the  river  to  the  Corpus  Christi  road.  While  he  was  build- 
ing the  fence,  the  plaintiffs  were  both  at  home,  and  knew  what 
was  going  on,  and  made  no  objection. 

This  agreement  was  made  in  March,  1884,  and  the  fences 
remained  as  they  were  put  by  the  parties  immediately  after 
the  agreement,  and  it  seems  from  the  evidence  the  land  re- 
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mained  in  possession  of  each  party  respectively  up  to  the 
fence.  The  suit  was  brought  about  eighteen  months  after  the 
agreement. 

Appellants  contend  that  this  evidence  is  not  suflEicient  to 
establish  an  agreed  boundary  between  the  parties,  because  the 
land  in  controversy  is  the  separate  property  of  Mrs.  Lecomte, 
and  that  the  husband,  Leon  Lecomte,  had  no  legal  authority 
to  make  any  agreement  with  reference  to  the  boundary  that 
would  conclude  her,  unless  it  is  shown  that  she  acquiesced  in 
the  line  agreed  upon;  and  contend  that  the  facts  do  not  show 
an  acquiescence  upon  her  part  in  the  line  agreed  upon.  Ap- 
pellants also  asked  a  charge  to  this  effect,  which  was  refused. 

In  our  opinion,  this  presents  the  important  question  in  the 
case.  It  cannot  be  contended  that  the  facts  do  not  show  an 
agreed  boundary,  because  the  facts  in  the  record  tending  to 
establish  such  agreement  are  more  conclusive  and  certain 
in  their  force  and  effect  than  are  usually  found  in  cases  of 
this  character,  where  the  courts  in  passing  upon  the  question 
have  repeatedly  held  the  facts  sufficient  to  prove  the  agreed 
line.  An  oral  agreement  between  adjoining  owners  establish- 
ing a  dividing  line  between  their  lands  and  a  parol  partition  of 
lands  are  held  not  to  be  prohibited  by  the  statute  of  frauds, 
nor  are  they  within  the  meaning  of  the  provisions  of  the  law 
that  regulate  the  manner  of  conveying  real  estate:  Aycock 
v.  Kimhrough,  71  Tex.  333;  10  Am.  St  Rep.  745;  Wardlow  v. 
Miller,  69  Tex.  398;  Cooper  v.  Austin,  58  Tex.  496;  Stuart  v. 
Baker,  17  Tex.  420;  George  v.  Thomas,  16  Tex.  89;  67  Am. 
Dec.  612;  Houston  v.  Sneed,  15  Tex.  309.  The  reason  of  this 
rule  evidently  is  based  upon  the  idea  that  the  parties  do  not 
undertake  to  acquire  and  pass  the  title  to  real  estate,  as  must 
be  done  by  written  contract  or  conveyance;  but  they  simply, 
by  agreement,  fix  and  determine  the  situation  and  location 
of  the  thing  that  they  already  own,  the  purpose  being  simply 
by  something  agreed  upon  to  identify  their  several  holdings, 
and  make  certain  that  which  they  regarded  as  uncertain.  In 
ascertaining  the  effect  of  these  parol  agreements  establishing 
boundary  lines,  we  do  not  understand  that  it  is  necessary  in 
order  to  give  the  agreement  vitality  that  it  should  be  supported 
by  acquiescence  or  acts  from  which  an  estoppel  may  spring; 
for  if  the  agreement  is  made  under  circumstances  free  of  facta 
that  would  authorize  a  court  of  equity  to  set  it  aside,  it  must 
stand,  although  the  parties  may  have  been  mistaken  in  their 
belief  that  the  line  agreed  upon  approximates  the  line  of  the 
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Burvey  where  it  is  really  found  to  exist:  Cooper  ▼.  Austirif  58 
Tex.  496. 

It  is  unnecessary  for  us  in  this  case  to  express  an  opinion 
concerning  the  validity  and  effect  of  a  parol  agreement  mado 
by  the  husband  alone  without  the  consent  of  the  wife,  as  affect- 
ing her  separate  property.  Some  of  the  cases  previously  cited 
Beem  to  recognize  his  power  in  this  respect  to  so  bind  her. 
The  evidence  in  this  case  satisfies  us  that  the  plaintiff  Mrs. 
Lecomte  was  a  party  to  the  agreed  boundary,  and  fully  under- 
stood its  location,  and  expressed  her  consent  to  its  establish- 
ment. The  evidence  of  her  father,  Toudouze,  connecting  her 
with  the  agreement,  is  not  denied  by  her. 

We  report  the  case  for  affirmance. 


Adverse  Possessiok  —  Burden  ot  Proof.  —  When  the  ststnto  of  limi- 
tations is  relied  upon  to  resist  the  right  of  the  true  owner  of  land,  the  party 
relying  upon  it  must  show  by  clear  proof  his  actual  occupancy,  continued, 
onintermpted,  and  adverse,  for  the  time  required  by  the  statute:  Irvine  ▼. 
McKee,  6  Humph.  554;  42  Am.  Dec.  468.  Adverse  possession  cannot  be  mad* 
out  by  inference,  but  must  be  by  clear  and  positive  proof;  every  presumption 
Is  in  favor  of  possession  in  subordination  to  the  rightful  owner:  SekwaUback 
V.  Chicago  etc.  R'y  Co.,  69  Wis.  292;  2  Am.  St.  Rep.  740,  and  note;  Smith 
r.  Hoamer,  7  N.  H.  436;  28  Am.  Dec.  354.  The  burden  is  npon  the  defend- 
ant to  establish  the  defense  of  adverse  possession  under  color  of  title:  Bryan 
€.  Spivq/,  109  N.  0.  57;  liujfin  v.Overby,105  N.  0.  78. 

BOUNDART  BT  PAROL  AGREEMENT  —  STATUTE  0»  FrAXTDS.  —  When  ad- 
joining  proprietors  agree  upon  a  permanent  boundary  line,  and  take  posses* 
sion  accordingly,  the  agreement  binds  them  and  those  claiming  under  them. 
Such  an  agreement  is  not  within  the  statute  of  frauds:  Kridfr  ▼.  Milner,  99 
Mo.  145;  17  Am.  St.  Rep.  549,  and  note;  note  to  Johnson  r.  Archibald,  22 
Am.  St.  Rep.  35,  in  which  is  discussed  the  question  of  acquiscenoe  in  parol 
agreements  fixing  boundaries,  amounting  to  estoppel. 
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Evidence  —  Probate  Sales  —  Record  as  Evidence  of  Laitd  Sold.  —  The 
record  of  a  probate  court,  showing  the  sale  of  land  described  only  as  the 
"  S.  Burks  survey,"  is  inadmissible  in  an  action  of  trespass  to  try  title 
to  show  title  to  another  and  distinct  tract  of  land  known  as  the  "S.  Banks 
survey  ";  nor  is  parol  evidence  that  the  land  sold  was  appraised,  adver- 
tised,  and  auctioned  as  the  "Banks  survey"  admissible  in  such  case  to 
show  that  such  survey  was  intended  to  be  sold,  and  to  thoa  oontradiofe 
the  record  of  the  probate  court. 

Evidence  —  Record  of  Probate  Sale  —  Evidence  to  Exflaht.  —  Where 
there  are  conflicting  descriptions  of  the  land  sold  in  a  probate  record,  or 
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a  latent  am^)iga;ty  therein,  the  order  of  sale,  or  the  whole  or  any  part  of 
the  record,  may  be  aided  by  reference  to  the  inventory  of  the  estate,  or 
by  extrinsic  evidence,  in  order  to  indentify  the  land  sold,  but  in  tlie  ab- 
lence  of  such  conflicting  descriptions  or  latent  ambiguity,  other  land  than 
that  which  is  clearly  described  in  such  record  cannot  be  ingrafted 
therein  by  extrinsic  evidence,  for  the  purpose  of  showing  that' it  was  in 
fact  the  land  intended  to  be  conveyed. 

lOBM  SoNANS.  —  The  words  "  Burks  "  and  "  Banks  "  are  neither  idem  sonant 
nor  the  same  name.  Parol  evidence  that  land  conveyed  as  being  that  of 
*' Burks"  was  in  fact  that  of  "Banks "is  inadmissible,  in  the  absence 
of  misdescription  or  latent  ambiguity. 

EviDBNCB  ov  Lost  Probate  Invbntort.  —  Where  the  original  inventory  is 
recorded,  it  becomes  a  record  of  the  probate  court,  and  when  the  original 
ia  lost,  a  certified  copy  is  the  best  evidence  with  which  to  prove  its  con- 
tents, but  parol  evidence  is  not  admissible  for  that  purpose. 

Eyidenob  —  Interlineations  in  Probate  Deed. — Interlineations  in  an 
administrator's  deed  offered  in  evidence  are  presumed  to  have  been  made 
before  signing  only  when  the  deed  and  its  surroumling  circumstances  are 
free  from  suspicion;  and  if  such  conditions  do  not  exist,  the  deed  is  not 
admissible  in  evidence  without  satisfactory  explanation. 

Etidenob  —  Comparison  of  Handwriting  to  Show  Mistake  in  Deed. — 
Where  the  original  inventory  of  an  administrator  is  lost,  letters  written 
by  the  man  who  wrote  it  are  not  admissible  to  show  an  alleged  mistake 
in  the  administrator's  deed,  for  the  reasoa  that  there  can  b«  no  compari- 
Bou  of  the  handwriting. 

D.  A.  Nunn^  Alexander  and  Winters^  and  M.  Surrattf  for  the 
appellants. 

James  A.  Harrison,  for  the  appellees. 

Marb,  J.,  Section  A.  This  case  was  before  this  court  here- 
tofore, and  the  opinion  then  rendered  and  adopted  by  the  su- 
preme court  will  be  found  reported  in  5  S.  W.  Rep.  622.  The 
respective  claims  of  the  parties  in  the  suit  are  correctly  outlined 
in  the  former  opinion,  as  well  as  the  subject-matter  of  the 
controversy.  The  judgment  in  favor  of  the  present  appellant 
Collins,  who  deraigns  title  to  the  land  in  dispute  under  C.  E. 
Douglas,  administrator  de  bonis  non  of  the  estate  of  D.  O.  War- 
ren, deceased,  was  then  reversed  because  the  record  upon  the 
appeal  disclosed  no  order  of  the  court  authorizing  the  admin- 
istrator to  make  the  sale.  That  was  the  sole  question  decided 
upon  the  former  appeal,  and  the  decision  was  rested  'mainly 
upon  the  provisions  of  the  Revised  Statutes.  Upon  the  last 
trial  this  defect  in  the  title  of  Mrs.  Collins  was  supplied  by 
the  introduction  of  the  proper  decree  of  the  probate  court  and 
the  other  proceedings,  authorizing  and  confirming  the  sale  of  the 
land,  as  well  as  the  deed  thereto.  These  proceedings  are  con- 
ceded by  the  parties  to  be  regular  and  valid  upon  this  appeal. 
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The  judgment  and  verdict  in  the  court  below  were  rendered, 
however,  in  favor  of  appellees  Ball,  Hutchings,  &  Co.  upon 
the  last  trial,  and  Mrs.  Collins  and  M.  Surratt  have  appealed. 
The  trial  below  occurred  on  April  25,  1890. 

The  land  in  dispute  is  "the  D.  0.  Warren  one-half  undi- 
vided interest  in  a  Burvey  of  land  situated  in  McLennan  and 
Coryell  counties,  patented  to  D.  0.  and  John  W.  Warren,  as- 
signees of  Salitha  Banks,  containing  18,345,902  square  varas." 
Before  the  administration  of  Douglas,  W.  H.  Warren  had  been 
administrator  of  the  estate  of  D.  0.  Warren,  and  under  him 
both  the  appellees  and  the  appellant  Surratt  claim  title  to  the 
land.  The  deeds  of  Surratt  are  junior  to  those  under  which 
Ball,  Hutchings,  &  Co.  attempted  to  deraign  title,  and  both 
are  older  than  the  proceedings  by  which  the  land  was  con- 
veyed to  the  plaintiff  Collins.  In  our  estimate  of  the  record, 
as  well  as  on  account  of  the  statements  of  counsel  who  argued 
the  case  before  us  orally,  we  think  that  it  will  not  be  neces- 
sary to  a  proper  disposition  of  the  present  appeal  to  determine 
the  controversies  appearing  in  the  record  between  Surratt  and 
Ball,  Hutchings,  &  Co.  They  both  claim  under  the  first  pro- 
bate proceedings,  and  a  sale  in  virtue  thereof  to  John  W.  War- 
ren by  W.  H.  Warren,  as  administrator  of  the  estate  of  D.  0. 
Warren,  deceased.  If  the  legal  effect  of  these  proceedings, 
together  with  the  deed  from  W.  H.,  as  administrator,  to  John 
W.  Warren,  was  to  convey  the  land  in  dispute  to  the  latter, 
and  thus  divested  the  estate  of  the  title  to  the  land,  it  would 
fellow  that  these  proceedings  must  prevail  over  the  later  title 
of  the  plaintiff,  otherwise  her  title  should  be  recognized  as  the 
superior.  The  appellant  contends  that  the  original  proceedings 
in  the  county  court  of  Leon  County,  where  the  administration 
was  pending,  show  clearly  and  distinctly  that  the  land  in  con- 
troversy was  not  sold  or  conveyed  to  John  W.  Warren,  but  on 
the  contrary,  that  instead  of  the  "S.  Banks  survey,"  it  was  the 
"S.  Burks  survey" — entirely  different  land — which  was  or- 
dered to  be  sold,  and  in  fact  was  sold,  to  said  Warren,  and  that 
parol  evidence  is  not  admissible  in  such  state  of  the  record. 

To  further  illustrate  the  points  at  issue,  we  will  insert  the 
statement  made  by  appellants'  counsel  under  the  second  assign- 
ment of  error,  which,  as  to  matters  of  fact,  is  not  disputed, 
and  which  we  find  to  be  supported  by  the  record.  It  is  as 
follows:  — 

"D.  O.  Warren  died  in  Leon  County  in  1869,  and  his  estate 
was  administered  by  his  son  W.  H.  Warren,  who  was  duly 
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appointed  and  qualified.  W.  H.  Warren  filed  an  inventory. 
This  inventory  does  not  contain  any  allusion  whatever  to  the 
land  in  controversy,  but  it  does  contain  mention  of  the  S. 
Burks  one  third  league  in  McLennan  County.  The  original 
inventory  is  shown  to  have  been  lost  or  abstracted. 

"  But  it  is  proved  by  the  clerk  of  the  court  and  one  other 
witness  (plaintiff's  attorney)  that  the  original  inventory  did 
not  contain  the  S.  Banks  survey,  and  that  it  was  correctly 
copied  in  that  respect  upon  the  record.  A  careful  comparison 
was  made  by  these  witnesses  of  the  original  with  the  record  of 
the  same.  This  inventory  is  shown  by  a  certified  copy  taken 
while  the  original  inventory  was  in  the  office,  and  was  the 
same  read  in  evidence  by  the  defendants  Ball,  Hutchings,  &  Co. 

"The  report  of  sale  was  never  lost;  it  is  in  the  office  yet; 
and  this  report  made  of  a  sale,  under  which  appellees  claim, 
does  not  mention  the  S.  Banks  survey,  but  it  does  mention  an 
S.  Burks  one  third  of  a  league  in  McLennan  County.  The 
only  matters  of  description  contained  in  the  report  of  sale  are, 
—  1.  The  name;  2.  The  amount  of  the  land;  3,  The  locality. 
In  neither  of  these  three  particulars  is  the  land  in  controversy 
described:  1.  The  name  is  essentially  different;  2.  The  qual- 
ity and  character  of  the  estate  sold  is  different;  3.  The  locality 
is  diflBrent, — about  one  half  the  land  in  controversy  is  in 
Coryell  County,  and  only  one  half  in  McLennan  County. 

"Fourteen  hundred  and  seventy-six  acres  in  McLennan 
County,  S.  Burks  headright,  does  not  describe  undivided  half 
of  18,345,902  square  varas  (about  3,249  acres)  in  McLennan 
and  Coryell  counties.  The  order  of  court  confirms  only  the 
sale  as  reported,  and  makes  no  allusion  or  reference  to  any 
other  paper  or  record  for  description  or  otherwise. 

"  The  defendants  were  allowed,  over  objections,  to  introduce 
evidence  to  the  effect  that  the  sale  was  advertised  of  the  Banks, 
and  not  Burks;  that  it  was  cried  and  called  the  Banks  when 
being  auctioned  off,  and  that  one  of  the  appraisers  thought  it 
was  put  on  the  appraisement  as  Banks;  that  it  was  called 
Banks  in  the  talk  at  time  of  appraisement;  but  the  deed  they 
offer  in  evidence  from  W.  H.  Warren,  administrator,  of  date 
December  1,  1870,  proved  for  record  the  13th  of  February, 
1871,  but  not  recorded  till  the  13th  of  April,  1874,  the  origi- 
nal of  which  we  herewith  present  to  the  court,  shows  that 
this  land  was  described  as  1,476  acres  S.  Burks  headright, 
situated  in  McLennan  County,  and  thereafter  interlined  and 
changed  with  paler  ink,  whereby  Burks  is  converted  into 
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Banks,  and  Coryell  County  is  inserted,  and  an  "s"  added  to 
county,  so  as  to  make  it  read  'McLennan  and  Coryell 
countys.'" 

The  original  deed  is  before  us,  having  been  sent  up  by  order 
of  the  district  court,  and  the  appellant  correctly  describes  its 
appearance,  and  the  alterations  or  changes  in  the  terms. 

The  first  assignment  of  error  is,  that  "  the  court  erred  in 
admitting  the  certified  copy  of  the  inventory  of  W.  H.  Warren, 
administrator  of  D.  0.  Warren's  estate,  also  report  of  sale, 
order  of  sale,  and  order  of  confirmation,  because  it  nowhere 
appeared  that  the  land  in  controversy  had  been  inventoried  or 
ordered  to  be  sold,  or  reported  sold  or  confirmed,  and  said  evi- 
dence was  misleading  and  calculated  to  confuse  the  jury,  and 
was  irrelevant  and  incompetent  to  show  a  sale  of  the  land  as 
claimed  by  the  defendants,  as  fully  shown  by  plaintiff's  bill 
of  exceptions  on  file."     (Submitted  as  a  proposition.) 

The  third  and  fourth  assignments  of  error  may  be  disposed 
of  in  connection  with  the  foregoing  assignment.  They  are  as 
follows:  "  The  court  erred  in  admitting  the  evidence  of  W.  D. 
Wood,  B.  F.  Burroughs,  and  others,  over  plaintiff's  objections, 
as  to  the  name  of  the  land  cried  at  the  sale,  or  advertised  to 
be  sold,  or  talked  about  while  making  the  appraisement,  be- 
cause such  evidence  was  irrelevant  and  incompetent  as  affect- 
ing the  issue  of  the  case,  and  was  calculated  to  confuse  and 
mislead  the  jury  into  the  mistaken  notion  that  it  was  within 
their  province  to  determine  the  intentions  of  the  administrator 
to  sell  the  land  in  controversy,  and  thus  decide  if  such  inten- 
tion existed;  they  could  thereby  infer  that  the  administrator 
so  reported,  and  that  the  court  so  intended  to  confirm  the  sale, 
and  thus  overturn  and  disregard  the  record  of  the  court  made 
in  such  administration,  as  fully  shown  by  bill  of  exceptions 
on  file."  (Treated  as  a  proposition.)  And  also,  "in  admit- 
ting, over  the  plaintiff's  objections,  the  testimony  of  W.  A. 
Cassaday,  that  there  is  no  survey  of  land  in  McLennan  County 
in  the  name  of  S.  Burks,"  because  the  record  could  not  be 
changed  or  contradicted  by  parol,  and  the  records  are  the  best 
evidence  of  what  land  was  sold,  etc. 

The  action  is  one  of  trespass  to  try  title,  and  was  instituted 
by  Mrs.  Collins  on  July  8, 1882.  All  of  the  proceedings  of  the 
probate  court  which  eventuated  in  the  sale  of  the  land  to  J.  W. 
Warren  described  it  as  the  S.  Burks  or  "  S.  Burks  headright." 
The  report  of  sale  so  described  it,  and  the  probate  court  sim- 
ply declared  that  the  report  was  "examined,  confirmed,  and 
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approved,"  etc.,  without  any  description  of  the  land.  None  of 
the  proceedings  refer  to  the  patent,  or  any  record  or  other  writ- 
ing, for  the  purpose  of  the  identification  of  the  land. 

The  power  of  the  administrator  to  convey  the  land  of  an 
intestate  is  derived  from  the  court:  Ball  v.  Collins,  Tex.,  Nov. 
1887;  5  S.  W.  Rep.  622.  He  can  convey  only  that  which  the 
probate  court  has,  in  the  manner  prescribed  by  law,  author- 
ized him  to  convey.  We  do  not  doubt  that  in  a  proper  case 
the  order  of  sale  or  other  parts  of  the  record  might  be  aided 
by  reference  to  the  inventory,  or  that  the  whole  record,  in 
reference  to  the  sale  or  any  part  thereof,  might  be  looked  to 
in  case  of  uncertain  or  conflicting  descriptions  of  the  land  in 
the  record,  in  order  to  identify  the  property  thereby  conveyed. 
Likewise,  in  case  of  latent  ambiguity,  where  the  proceedings 
refer  to  other  records,  deeds,  or  writings,  etc.,  resort  could  then 
be  had  to  such  extrinsic  evidence:  Hurley  v.  Barnard,  48  Tex. 
88;  Davis  v.  Touchstone,  45  Tex.  490;  Lindsay  v.  Jaffray,  55 
Tex.  642.  But  in  the  present  instance  these  rules  do  not  ap- 
ply. Here  is  neither  a  latent  nor  a  patent  ambiguity.  There 
is  a  total  misdescription  of  the  land  in  dispute;  and  other  dis- 
tinct land,  so  far  as  the  record  of  the  proceedings  disclose,  is 
plainly  described.  In  such  case  we  can  only  arrive  at  what 
the  court  intended  by  what  the  court  did,  as  manifested  by  its 
own  records.  To  give  efi'ect  to  a  supposed  intention  of  the 
court,  wholly  unexpressed  in  any  of  the  proceedings,  would  be 
not  only  to  contradict  the  records,  but  in  effect  to  pass  the  title 
to  the  land  by  parol.  Other  land  than  than  which  is  clearly 
described  in  the  proceedings  cannot  be  ingrafted  into  these 
records  for  the  purpose  of  showing  that  it  was  in  fact  the  land 
intended  to  be  sold:  Watts  v.  Howard,  77  Tex.  71.  The  pro- 
ceedings in  the  probate  court  were  therefore  irrelevant,. and 
did  not  support  the  deed  of  the  administrator  to  John  W.  War- 
ren, because  they  do  not  describe  the  land  in  controversy  at 
all,  or  anywhere,  unless  "  Burks"  and  "Banks"  are  the  same 
name.  They  plainly  are  not,  neither  are  they  idem  sonans  ar\y 
more  than  "Burkhead"  and  "Bankhead":  Anthony  v.  Taylor, 
68  Tex.  405.  But  the  appellee  contends  that  as  the  original 
inventory  has  been  "  lost  or  abstracted,"  parol  evidence  should 
be  admitted  to  prove  the  contents  of  the  original.  He  intro- 
duced a  certified  copy,  from  the  minutes  of  the  probate  court, 
of  the  inventory,  which  was  duly  certified  to  by  the  clerk  as 
"  a  true  and  correct  copy,"  etc.,  on  the  twenty-seventh  day  of 
November,  1882.     This  copy,  like  all  of  the  proceedings,  as 
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well  as  the  testimony  of  the  clerk  as  to  the  contents  of  the 
original,  describes  the  land  as  Burks,  not  Banks.  The  appellee 
ofifered  no  ''examined  copy"  of  the  original  inventory,  even  if 
that  would  have  been  admissible,  which,  however,  we  are  not 
required  to  decide:  Lanier  v.  Ferryman,  59  Tex.  104. 

The  inventory  of  the  property  of  the  estate  of  a  decedent  is 
required  by  law  to  be  recorded  in  the  minutes  of  the  probate 
court,  and  when  so  recorded  becomes  a  record  of  the  court: 
Rev.  Stats.,  arts.  1795,  1799,  1918.  The  manifest  purpose  of 
the  law  in  requiring  a  record  to  be  made  of  this  or  other  pro- 
ceedings in  the  county  court  in  reference  to  an  estate  is  to 
preserve  in  a  permanent  form  evidence  of  the  originals,  in 
case  they  should  be  lost  or  destroyed.  Certified  copies  of  such 
records  are  admissible  under  the  statute,  "  where  the  records 
themselves  would  be  admissible":  Rev.  Stats.,  art.  2252.  Cer^ 
tainly,  therefore,  when  the  original  document  is  lost,  the  rec- 
ord or  a  copy  therefrom  would  be  the  next  best  evidence  of  the 
contents  of  the  original,  and  the  best  evidence  of  which  the 
case  is  susceptible  ought  always  to  be  ofifered,  to  the  exclu- 
sion of  all  other  of  a  weaker  and  less  certain  character:  WU- 
Hams  V.  Davis,  56  Tex.  250;  Allen  v.  Read,  66  Tex.  19. 

If  the  original  could  be  produced,  and  was  found  to  conflict 
with  the  record  as  made  by  the  clerk,  it  would,  perhaps,  con- 
trol, and  could  be  used  to  correct  any  clerical  mistakes  made 
in  recording  it;  but  to  allow  such  corrections  or  contradictions 
of  the  record  to  be  made  by  the  mouths  of  witnesses  would 
contravene  many  well-settled  rules  of  evidence.  The  law  does 
not  contemplate  that  the  intention  or  proceedings  of  a  court  of 
record,  or  the  evidence  of  title  to  land  derived  through  a  ju- 
dicial sale,  shall  be  hidden  in  the  minds  of  men,  or  depend 
solely  upon  their  fallible  memories.  In  an  opinion  delivered 
by  this  court,  and  adopted  by  the  supreme  court,  it  was  held 
that  where  the  original  inventory  was  lost,  a  certified  copy 
from  the  record  was  the  best  evidence  of  its  contents,  and  that 
pnrol  evidence  was  not  admissible.  This  was  a  determination 
of  the  precise  point  in  hand,  and  adversely  to  appellees:  Rob' 
erts  V.  Connellee,  71  Tex.  11.  We  have  only  gone  into  this 
subject  because  counsel  have  discussed  it  as  if  it  were  still  aa 
open  question  so  far  as  the  exact  point  is  concerned. 

We  conclude  that  the  court  erred,  for  the  reasons  already 
given,  in  admitting  in  evidence  the  proceedings  of  the  probate 
court  mentioned  in  the  first  assignment  of  error,  and  in  not 
excluding  the  testimony  of  "  W.  D.  Wood,  B.  F.  Burroughs, 
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and  others,"  etc.  For  similar  reasons,  the  evidence  of  W.  A. 
Cassaday,  before  adverted  to,  was  inadmissible  in  this  case. 
Proof  that  there  was  no  survey  in  the  name  of  S.  Burks  in 
McLennan  County  did  not  show  that  the  S.  Banks  survey  had 
been  sold,  in  the  face  of  the  records  of  the  probate  court  to  the 
contrary. 

The  fourteenth  assignment  of  error  is  to  the  eflfect  that "  the 
court  erred  in  admitting,  over  objections  of  plaintiff,  the  deed 
of  W.  H.  Warren,  administrator,  to  John  W.  Warren,  because 
of  interlineations  and  material  changes,"  etc.  We  have  al- 
ready stated  the  appearance  of  the  deed  and  the  interlineations. 
The  appellant  contends  for  the  following  proposition  of  law 
under  this  assignment,  viz.:  *'  The  rule  that  interlineations  in 
a  deed  offered  in  evidence  are  presumed  to  have  been  made 
before  signing  does  not  apply  except  when  the  deed  and  its 
surrounding  circumstances  are  free  from  suspicion;  and  if 
such  conditions  do  not  exist,  the  deed  cannot  be  admitted 
without  satisfactory  explanation." 

We  think  that  this  is  a  correct  statement  of  the  law  under 
the  facts  of  this  case,  and  in  view  of  the  conflipt  in  the  terms 
of  the  deed  as  altered,  with  the  description  of  the  land  as  given 
in  the  probate  record  and  proceedings.  Without  explanation 
of  the  changes  in  the  terms  of  the  deed,  it  ought  to  have  been 
excluded:  Park  v.  Glover,  23  Tex.  470;  Dewees  v.  BluntzcTf  70 
Tex.  406;  Harper  v.  Stroud,  41  Tex.  372. 

The  plaintiff's  counsel  asked  the  following  instructions  to 
the  jury,  among  others,  viz.:  — 

"  1.  That  the  record  shown  by  the  C.  E.  Douglas  adminis- 
tration entitled  plaintiff  to  recover,  and  that  the  record  of  the 
W.  H.  Warren  administration  failed  to  show  title  to  have 
passed  to  appellees. 

"  3.  That  by  the  uncontradicted  evidence  of  the  case,  the 
administrator,  W.  H.  Warren,  reported  the  sale  of  the  S.  Burks 
survey,  and  the  probate  court  of  Leon  County  confirmed  the 
sale  as  reported,  and  in  no  other  way,  as  shown  by  the  certi- 
fied copy  of  the  decree;  therefore  no  title  passed  of  the  Salitha 
Banks  survey,  and  the  land  remained  a  part  of  the  D.  0.  War- 
ren estate,  and  that  the  probate  proceedings  of  the  sale  by  C. 
E.  Douglas,  being  in  all  respects  regular,  had  the  effect  to  pass 
the  title  to  plaintiff. 

"  These  charges  were  all  refused.  The  C.  E.  Douglas  ad- 
ministration is  shown  to  be  complete  in  every  respect." 

The  plaintiff  assigns  as  error  the  action  of  the  court  in  re- 
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fusing  to  allow  these  charges.  "We  think  that  they  ought  to 
have  been  given.  It  was  the  duty  of  the  court  to  construe  the 
records  and  proceedings  of  the  probate  court  which  have  been 
introduced  in  evidence,  and  to  declare  their  legal  effect  to  the 
jury. 

The  effect  in  law  of  the  proceedings  in  the  probate  court  of 
Leon  County,  under  which  Ball,  Hutchings,  &  Co.  claim,  was, 
as  we  have  already  held,  to  convey  (if  anything)  the  S.  Burks 
survey,  which  is  not  the  land  in  controversy.  The  parol  testi- 
mony offered  by  appellees,  as  we  have  also  seen,  could  not 
change  this  result,  nor  alter  nor  contradict  the  records  and 
proceedings  in  the  probate  court.  The  appellees,  therefore,  in 
legal  contemplation,  were  left  to  depend  entirely  upon  the  ad- 
ministrator's deed  in  support  of  the  sale  to  John  W.  Warren. 
The  deed  became  as  a  conveyance  insufficient  and  void  for  want 
of  power  in  the  administrator  to  convey  land  not  ordered  to  be 
sold  or  conveyed  by  the  probate  court,  and  the  sale  of  which 
had  not  been  confirmed  by  that  court.  This  state  of  the  case 
entitled  appellant  Collins  to  an  instruction  to  the  jury  to  find 
a  verdict  in  her  favor. 

Other  matters  in  the  rulings  of  the  court  below  complained 
of  as  error  by  the  plaintiff's  counsel  will  not  likely  occur  again 
upon  another  trial. 

The  appellees  present  a  cross-assignment  of  error  to  the  ex- 
clusion of  certain  letters  written  by  one  Barnes,  deceased,  who 
it  is  claimed  wrote  the  original  inventory,  in  order  by  compar- 
ison to  show  that  the  name  was  really  written  Burks,  as  the 
writer  was  in  the  habit  of  making  an  "a"  like  "u"  and  an  "n" 
like  "r."  As  the  original  inventory  was  not  produced,  there 
could  be  no  comparison  of  the  handwritings,  etc.  The  court 
correctly  excluded  this  testimony  for  this  reason,  and  for  other 
reasons  already  given  under  the  third  and  fourth  assignments. 

We  think  that  on  account  of  the  errors  before  indicated  the 
judgment  should  be  reversed  and  the  cause  remanded. 

ExECCTioN  Sales.  —  A  fatally  defective  description  in  a  sale  on  execntion 
cannot  be  helped  out  by  evidence  of  facta  tending  to  prove  what  property  the 
officer  probably  intended  to  advertise  and  sell:  Herrick  v.  MoitHI,  37  Minn. 
250;  5  Am.  St.  Rep.  8-11.  See  also  notes  to  IJoJfmanv,  Anthony,  75  Am.  Deo. 
705,  and  De  Sepuloeda  v.  Baugh,  5  Am.  St.  Rep.  455. 

Parol  Evidence,  wuen  Admissible  to  explain  an  ambiguity,  latent  or 
patent:  Shore  v.  Miller,  80  Ga.  93;  12  Am.  St.  Rep.  239,  and  note.  Accord- 
ing to  the  more  usual  rule,  the  admissibility  of  such  evidence  is  confined  to 
cases  of  latent  ambiguity:  Houston  v.  Bi-yan,  78  Ga.  181;  6  Am.  St.  Rep. 
252,  and  note. 
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Idem  Sonans:  See  note  to  State  v.  White,  ante^  p.  783. 

EviDKKOE.  —  Tbaksobipt  ot  A  RECORD  of  a  probate  court  is  admissible  as 
secondary  evidence  only  upon  proof  of  loss  or  destruction  of  original  reoordi 
Lipscomb  v.  Postell,  38  Miss.  476;  77  Am.  Dec.  651,  and  note.  But  on  account 
of  the  inconvenience  wliich  would  result  from  the  frequent  removal  of  cer* 
tain  public  documents,  provision  has  been  almost  nniversaliy  made  by  stat« 
ate  for  the  admission  of  certified  copies  of  such  docnmenta  as  competent 
evidence:  Coons  v.  RenecJc,  11  Tex.  134;  60  Am.  Dec.  230,  and  note.  Thus 
a  certified  copy  from  the  general  land- office  of  a  grant  of  land  is  evidence  of 
title:  Van  Sickle  v.  Gatleit,  75  Tex.  404.  So  a  copy  of  a  patent  of  lands, 
issued  by  the  United  States,  may  be  certified  by  the  "acting  commissioner** 
of  the  general  land-office,  and  such  certified  copy  is  admissible  in  evidence 
without  producing  or  accounting  for  the  original:  Ross  v.  Ooodwin,  88  Ala. 
390.  The  record  of  the  various  papers  filed  in  the  course  of  judicial  pro* 
ceedings  is  competent  evidence  when  the  original  files  are  lost:  Cook  v.  Ber» 
tram,  86  Mich.  356.  Certified  copies,  in  the  cases  where  they  are  admissible, 
are  not  competent  evidence,  unless  the  original,  if  produced,  would  be  com* 
patent:  Donahue  v.  Whitney,  133  N.  Y.  179. 

Matfers  of  Record  cannot  be  proved  by  parol  evidence:  State  v.  Daugh' 
erty,  106  Mo.  182. 

Where  an  Interlineatiow  Appears,  and  there  is  no  evidence  to  show 
when  it  was  made,  it  will  be  presumed  to  have  been  made  before  the  execution: 
Letdier  v.  Bates,  6  J.  J.  Marsh.  524;  22  Am.  Dec.  92  (see  opinion  p.  94), 
and  note.  To  avoid  a  deed  having  an  interlineation  or  erasure  apparent  on 
its  face,  the  alteration  must  be  shown  to  have  been  made  under  circumstances 
that  the  law  does  not  warrant:  Stewart  v.  Preston,  1  Fla.  10;  44  Am.  Dec. 
621,  and  note.  So  in  Wilson  v.  Hotchkiss,  81  Mich.  172,  it  was  held  that 
where  no  suspicion  is  raised  by  an  inspection  of  alterations  apparent  on  the 
face  of  a  deed,  they  are  presumed  to  have  been  made  before  its  execution. 
Other  cases  hold  that  the  presumption  is  against  the  validity  of  a  deed  with 
any  material  alteration  on  its  face:  Pipes  v.  Hardesty,  9  La.  Ann.  152;  61 
Am.  Dec.  202.     To  the  same  effect  is  Simpkins  v.  Windsor,  21  Or.  382. 

Comparison  of  HANDWRiriNa.  — The  proof  of  the  genuineness  of  a  paper 
by  comparison  of  handwriting  is  discussed  in  Travis  v.  Brown,  43  Pa.  St.  9| 
82  Am.  Dec.  540;  State  v.  Thompson,  80  Me.  194;  6  Am.  St.  Rep.  172;  Wil- 
son V.  Van  Leer,  127  Pa.  St.  371;  14  Am.  St.  Rep.  854,  and  note.  See  also 
note  to  Fuller  v.  Fox,  9  Am.  St.  Rep.  29. 
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[82  Texas,  801.] 
Life  Insxtrance — Benefit  Society  —  Initiation  Necessary  to  Membeb* 
SHIP  AND  Benefit  Privilkges.  — Where  it  appears  from  the  constita* 
tion  and  by-laws  of  a  secret  order  or  benefit  society  which  insures  the 
life  of  its  members  that  initiation  is  indispensable  to  membership,  and 
that  it  is  only  upon  the  death  of  a  member  that  his  beneficiary  is  entitled 
to  receive  his  insurance,  the  facts  that  a  person's  application  for  member- 
ship has  been  accepted,  and  his  "proposition  fee"  paid,  will  not  entitle 
his  beneficiary  to  any  insurance  in  the  event  of  bis  death  before  he  has 
been  initiated  as  a  member  of  the  society. 
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Li7B  Insuranok — Benkfit  Associations — Reqttlation  MAKixa  ImitUi- 
TiON  Necessary  to  Membership.  — A  by-law  of  a  secret  order  or  asao* 
ciation  which  insures  the  lives  of  its  members,  making  initiation  necea* 
eary  to  membership  and  the  enjoyments  of  the  benefit  attaching  thereto, 
is  reasonable,  and  calculated  to  promote  the  objects  and  welfare  of  the 
order  or  association,  and  is  not  void  as  being  unreasonable,  or  opposed  to 
law  or  public  policy. 

Charles  0.  Leverettj  for  the  appellant. 

CoLLARD,  J.,  Section  A.  This  suit  was  brought  by  Lucy 
Matkin,  widow  of  W.  T.  Makin,  against  the  Supreme  Lodge  of 
the  Knights  of  Honor,  for  two  thousand  dollars  insurance.  It 
is  claimed  by  appellant  that  W.  T.  Matkin  at  the  time  of  his 
death  was  a  full-rate  member  of  the  Bellview  subordinate 
lodge  No.  1958,  and  that  as  such  his  wife  is  entitled  as  his 
beneficiary  to  tbe  amount  sued  for,  the  constitution  of  the 
order  providing  that  upon  the  death  of  every  full-rate  member 
the  supreme  lodge  shall  pay  to  the  beneficiary  two  thousand 
dollars. 

Defendant  claims  that  Matkin  was  not  a  member  of  the 
order,  having  died  before  he  was  initiated. 

He  made  his  application  for  membership  in  the  Bellview 
subordinate  lodge  on  April  19, 1888.  On  May  10th,  in  accord- 
ance with  the  regulations  of  the  order,  he  was  examined  by 
the  lodge  medical  examiner  and  recommended  to  member- 
ship, and  on  May  14th  the  state  medical  examiner  approved 
the  examination.  The  lodge  donated  to  him  the  proposition 
fee,  or  fee  required  to  be  paid  for  entertaining  his  application. 
The  fee  was  the  property  of  the  subordinate  lodge,  and  they 
could  donate  it.  All  forms  were  complied  with,  and  on  June 
7th  he  was  duly  balloted  for  and  elected  by  the  lodge  to  mem- 
bership. After  such  election  the  laws  require  the  reporter  of 
the  lodge,  within  seven  days  thereafter,  to  notify  the  applicant 
of  his  election,  and  should  the  applicant  fail  to  present  him- 
self for  initiation  within  four  stated  meetings  of  the  lodge 
after  notification  (unless  by  sickness  or  other  unavoidable  oc- 
currence), the  applicant  forfeits  his  proposition  fee  and  election. 
Matkin  was  sick  when  elected,  and  died  on  the  9th  of  June, 
1888,  two  days  after  his  election.  He  never  presented  himself 
for  initiation;  he  had  offered  to  pay  the  one  dollar  fee  for  his 
benefit  certificate  from  the  supreme  lodge,  but  the  certificate, 
under  the  constitution,  was  to  be  issued  on  application  of  the 
subordinate  lodge  to  the  supreme  lodge,  after  the  applicant 
had  received  the  degree. 
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The  application  for  membership  to  the  subordinate  lodge, 
as  made  by  Matkin,  among  other  stipulations,  binds  the  appli- 
cant to  obey  and  comply  with  the  constitution  and  laws  of  the 
order.  It  also  contains  the  following  clause:  "  I  further  agree 
and  contract  that  the  payment  of  the  proposition  fee,  or  the 
entertaining  of  this  application,  unless  I  am  duly  elected  and 
initiated  according  to  the  ritual  and  laws  of  the  order,  does 
not  and  shall  not  constitute  membership,  or  give  me  any  of  the 
rights  of  a  member."  The  court  below,  trying  the  case  with- 
out a  jury,  decided  that  as  deceased  was  never  initiated  he  was 
not  a  member  of  the  order,  and  that  without  having  attained 
membership  his  widow  designated  as  his  beneficiary  could  not 
recover,  and  judgment  was  entered  accordingly. 

She  has  appealed,  and  asks  that  the  judgment  be  reversed, 
because  the  evidence  shows  that  the  contract  was  complete; 
that  the  deceased  was  in  legal  contemplation  a  member  of  the 
order;  that  it  was  not  shown  that  initiation  was  a  reasonable 
requirement  and  a  necessary  part  of  the  contract;  that  the 
right  to  membership  was  not  shown  to  depend  upon  a  cer* 
emony  of  initiation;  and  because  the  court  erred  in  its  con- 
clusion of  law,  because  the  terms  of  the  contract  had  been 
fully  agreed  upon  independent  of  the  act  of  initiation,  the 
deceased  having  been  duly  elected  a  member  of  the  lodge. 

There  is  really  but  one  question  in  the  case:  Was  Matkin 
an  insured  member  of  the  order?  Or,  stated  dififerently,  was 
the  contract  of  insurance  complete  and  binding  on  the  defend- 
ant? Appellant's  brief  cites  us  to  several  cases  as  favoring 
the  affirmative  of  these  propositions,  as  follows:  Kentucky  Mut. 
Ins.  Co.  V.  Jenks,  6  Ind.  96,  where  there  was  an  application 
for  life  insurance,  accepted  by  the  company  and  policy  issued 
October  2,  1850,  which  was  sent  to  the  agent  and  received  by 
him  October  5,  1850.  The  insured  had  taken  sick  on  the 
29th  of  September,  and  lingered  until  October  4,  when  he 
died.  The  agent  returned  the  policy  to  the  company.  The 
company  had  accepted  first  premium  in  advertising  in  appli- 
cant's newspaper  for  six  months.  It  was  held  that  the  con- 
tract was  complete  at  least  on  October  2,  when  it  was  approved 
and  the  policy  mailed  to  the  agent.  In  another  case  cited,  it 
was  held  that  where  the  terms  of  fire  insurance  are  accepted, 
but  the  policy  is  not  issued  as  it  should  have  been,  because  the 
day  on  which  it  was  to  issue  was  a  legal  holiday,  the  agree- 
ment to  issue  the  policy  was  binding:  Commercial  etc,  Ina,  Co* 
V.  Union  Mut.  Ins.  Co.,  19  How.  318. 
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Where  the  terms  of  insurance  against  loss  by  fire  were  made 
known  by  letter  of  the  company  and  accepted  by  the  insured, 
it  was  held  that  the  contract  was  complete  when  he  placed  the 
letter  of  acceptance  in  the  post-office,  the  house  having  burned 
down  while  the  letter  was  in  progress  by  mail:  Tayloe  v.  Mer' 
chants^  Fire  Ins.  Co.,  9  How.  390.  The  transmission  of  a  check 
by  mail  was  held  to  be  sufficient  payment,  the  agent  having 
BO  instructed  the  applicant. 

Where  the  premium  was  sent  with  a  proposal  for  insurance, 
with  an  understanding  that  if  the  company  refused  to  accept 
the  premium  was  to  be  returned,  and  the  proposal  was  ac- 
cepted and  policy  sent  to  the  agent  to  be  executed  by  him, 
which  he  did,  but  refused  to  deliver,  the  insured  being  sick 
at  the  time  and  dying  soon  after,  the  refusal  based  upon  pri- 
vate instructions  from  the  company,  it  was  held  that  the  con- 
tract and  acceptance  were  unqualified,  and  could  not  be  limited 
by  such  instructions:  Fried  v.  Royal  Ins.  Co.^  47  Barb.  127. 

These  cases  establish  a  familiar  doctrine,  and  many  more 
might  be  cited  in  support  of  it,  but  they  are  not  applicable  to 
the  facts  of  the  case  before  us. 

Appellant  refers  us  to  the  case  of  Schunch  v.  Gegenseitiger 
etc.  Fond,  44  Wis.  870.  The  deceased  member  of  a  subordi- 
nate lodge  had  paid  all  dues  to  the  same,  and  upon  his  death 
the  supreme  lodge  refused  to  pay  the  insurance,  because  the 
subordinate  lodge  had  failed  to  forward  the  same  to  the  su- 
preme lodge  as  required.  It  was  held  that  there  was  no  for- 
feiture, the  deceased  being  in  good  standing  with  the  lodge  at 
the  time  of  his  death. 

In  the  case  before  us  we  have  to  deal  with  entirely  dififerent 
questions.  We  do  not  think  that  Matkin  had  acquired  any 
rights  of  membership  in  the  lodge  to  which  he  applied,  be- 
cause he  had  never  become  a  member;  he  had  nothing  to  for- 
feit. He  had  only  acquired  the  right  to  become  a  member  by 
initiation.  It  is  clear  from  the  constitution  and  by-laws  of 
the  order  of  the  Knights  of  Honor  offered  in  evidence  that 
initiation  was  indispensable  to  membership,  and  without  it  he 
had  no  contract  binding  the  defendant  to  allow  him  to  par- 
ticipate in  its  benefit  fund  or  to  exercise  other  privileges  of  a 
member.  His  election  to  membership  did  not  confer  upon 
him  such  rights.  He  was  required  by  section  6  of  article  6 
of  the  by-laws  to  present  himself  to  receive  the  degree  within 
six  weeks  from  the  time  of  his  election,  and  upon  failure  to 
do  so,  upon  objection  being  made  to  his  subsequent  initiation. 
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a  new  ballot  was  to  be  ordered.  By  section  1  of  article  7  of 
the  by-laws,  the  payment  of  dues  is  made  to  commence  with 
the  date  of  receiving  the  degree.  It  was  only  upon  the  death 
of  "a  member  who  has  attained  the  degree  of  the  subordinate 
lodge "  that  the  supreme  lodge  could  order  payment  to  the 
beneficiary.  This  is  shown  by  the  constitution,  article  7,  sec- 
tion 7,  and  article  3,  section  4. 

The  objects  of  this  order,  as  stated  in  the  constitution,  are 
not  merely  to  establish  a  fund  for  purposes  of  insurance  of 
members  "  who  have  complied  with  all  its  lawful  require- 
ments," as  stated  in  article  1,  section  4,  of  the  constitution,  but 
as  also  declared  in  the  same  article  and  section,  "  to  unite  fra- 
ternally all  acceptable  white  men  of  every  profession,  business, 
and  occupation,"  and  "to  give  all  possible  moral  and  material 
aid  in  its  power  to  its  members  and  those  depending  on  its 
members,  by  holding  moral,  instructive,  and  scientific  lectures, 
by  encouraging  each  other  in  other  business,  and  by  assisting 
each  other  in  obtaining  employment."  With  these  and  other 
beneficial  objects  in  view,  it  is  not  difficult  to  see  why  there 
should  be  a  regular  initiation  into  the  order,  and  why  mem- 
bers only  can  participate  in  its  benefits;  that  the  ceremony  of 
initiation  is  secret  does  not  affect  it;  it  is  doubtless  intended  to 
bind  the  members  to  a  performance  of  their  duties  in  respect 
to  the  objects  to  be  accomplished.  We  could  not  say  that  it 
is  a  useless  and  unreasonable  requirement.  The  aflSliation  is 
close  and  confidential,  for  good  purposes  so  far  as  can  be  seen 
from  the  testimony.  Were  the  ceremonies  open  they  could  not 
be  said  to  be  unreasonable;  because  they  are  secret  does  not 
make  them  so.  The  entire  system,  its  existence  and  objects, 
are  based  upon  initiation.  We  think  there  can  be  no  mem- 
bership without  it,  and  no  benefit,  pecuniary  or  otherwise, 
without  it. 

Matkin  specially  contradicted  in  his  application  for  mem- 
bership, with  reference  to  initiation,  that  the  payment  of  the 
"  proposition  fee  "  should  not  entitle  him  to  any  benefit,  or  con- 
stitute him  a  member,  unless  he  was  duly  "  initiated  according 
to  the  ritual  and  laws  of  the  order."  We  have  not  been  cited 
to  any  case  like  the  one  before  us,  and  we  have  not  been  able 
to  find  any.  There  are  many  cases  where  the  courts  have 
interfered  with  the  rulings  of  such  organizations,  declaring 
what  was  a  reasonable  or  unreasonable  regulation,  but  none 
that  we  are  aware  of  directly  in  point.  For  instance,  where 
an  association  enforced  a  by-law  making  it  an  oflFense  for  one 
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member  to  "vilify"  another,  expelling  the  member,  "the 
court  reinstated  the  member  upon  the  ground  that  such  a  law 
was  not  necessary  for  the  good  government  and  support  of  the 
corporation  ":  Commonwealth  v.  St.  Patrick  Ben.  5oc.,  2  Binney, 
448;  4  Am.  Dec.  453.  A  by-law  imposing  excessive  dues  was 
held  to  be  invalid:  Pulford  v.  Fire  Department  of  Detroit,  31 
Mich.  458;  Hibernia  Fire  Engine  Co.  v.  Commonwealth^  93  Pa. 
St.  264.  In  the  last  case  cited  it  is  held  that  the  court  will  not 
interfere  unless  the  unreasonableness  shall  be  clearly  shown: 
See  the  above  and  other  cases  in  2  Am.  &  Eng.  Ency.  of  Law, 
173,  and  note  3. 

The  stipulation  in  Matkin's  contract,  and  in  the  laws  of  the 
order  making  initiation  necessary  to  membership  and  the 
enjoyments  of  the  benefits  attaching  thereto,  is  not  against  law 
or  public  policy,  unreasonable,  nor  opposed  to  the  good  govern- 
ment and  objects  of  the  society.  On  the  contrary,  it  is  reason- 
able, and  calculated  to  promote  the  objects  and  welfare  of  the 
order. 

We  conclude  that  there  was  no  error  in  the  conclusions  and 
judgment  of  the  lower  court  in  so  holding,  and  that  the  judg- 
ment should  be  affirmed.       

Benefit  Associations  —  Binding  Effect  of  By-laws.  — The  decision  of 
the  tribunals  of  a  benefit  association  upon  the  rights  of  persons  presenting 
death  claims  may  be  made  final  by  its  laws,  and  if  so  made,  in  the  absence  of 
proof  that  the  association  acted  fraudulently  or  contrary  to  such  laws,  the 
courts  will  not  interfere:  Canfield  v.  Great  Camp  etc,  87  Mich.  626;  24  Am. 
St.  Rep.  186,  and  note.  Sea  extended  note  to  Banker*'  etc  Asa'n  r.  Stapp, 
19  Am.  St.  Rep.  781. 


Gulp,  Colorado,  and  Santa  Fb  Railway  Com- 
pany  V,   LOONIE. 

(82  TEXAS,  323.] 

Telegraph  Companies  —  Delay  in  Delivery  of  Telegram  —  Special 
Damages.  — To  authorize  a  recovery  of  special  damages  for  delay  in  the 
delivery  of  a  message,  the  telegraph  company  must  have  had  notice, 
either  from  the  face  of  the  message  or  otherwise,  at  the  time  of  reoeiviDg 
it,  of  the  circumstances  out  of  which  special  damages  might  arise. 

Telegraph  Companies  —  Delay  in  Delivery  of  Telegram  —  Measurb 
of  Damages.  —  In  an  action  by  a  building  contractor  against  a  telegrai'h 
company  for  its  negligent  delay  in  delivering  a  message  sent  by  him  re- 
questing the  forwarding  of  plans  and  specifications,  with  notice  to  the 
company  that  they  were  wanted  to  aid  him  in  buying  building  material, 
the  measure  of  damages  ia  the  amount  paid  for  the  telegram,  the  value 


892  Gulf  etc.  R'y  Co.  v.  Loonis.  [Texaa, 

of  time  lost,  and  expenses  incurred  by  the  delay,  and  any  adrance  in  th« 
price  of  material  within  such  time  as  by  the  use  of  reasonable  diligence 
the  contractor  could  have  had  the  plans  and  specifications  forwarded  to 
him  after  discovering  the  delay. 

J.  W,  Terry^  for  the  appellant 
JET.  S.  Lumpkin,  for  the  appellee. 

Garrett,  P.  J.,  Section  B.  P.  J.  Loonie  brought  this  suit 
against  the  Gulf,  Colorado,  and  Santa  Fe  Railway  Company 
and  Western  Union  Telegraph  Company  to  recover  damages 
for  negligent  delay  in  the  delivery  of  a  telegram.  The  case 
was  tried  by  a  jury,  and  after  dismissal  as  to  the  Western 
Union  Telegraph  Company,  a  verdict  was  rendered  in  favor 
of  the  plaintiff  as  follows: — 

"  We,  the  jury,  find  for  plaintiff  against  the  Gulf,  Colorado, 
and  Santa  Fe  Railway  Company  the  following  amounts,  to 
wit: — 

Amount  paid  for  telegram $0  76 

Number  of  days  lost,  seven,  at  $20  per  day    .    .    .     140  00 

Amount  of  expenses  and  railway  fare 55  00 

Extra  costs  paid  for  materal 350  00 

Total $545  75" 

Upon  which  verdict  judgment  was  entered.  Defendant 
moved  for  a  new  trial,  and  motion  was  overruled,  and  casa 
has  been  properly  appealed. 

Plaintiff  was  at  the  time  the  cause  of  action  arose  contractor 
for  the  building  of  the  Bosque  County  court-house,  in  accord- 
ance with  certain  plans  and  specifications.  About  July  1, 
1886,  he  started  to  Chicago  to  contract  for  certain  material  to 
be  used  in  the  construction  of  said  court-house.  At  the  time 
he  had  a  number  of  men  in  his  employment,  and  the  house 
was  in  the  course  of  construction.  He  left  his  brother,  Jamea 
Loonie,  in  charge  of  the  building,  but  before  he  left  for  Chicago 
he  told  W.  D.  Mathis,  the  local  agent  and  telegraph  operator 
in  defendant's  ofiice  at  Meridian,  that  he  was  going  north  to 
get  the  material  to  finish  the  court-house;  that  he  had  left  his 
brother,  James  Loonie,  in  charge  of  the  work  and  the  plans  and 
specifications  of  the  court-house;  that  he  would  need  the  plans 
and  specifications  for  the  manufacturers  to  see,  in  order  that 
they  could  make  the  required  material;  that  he  would  tele- 
graph back  to  his  brother  James  Loonie  for  them;  and  that 
he  (Mathis)  must  deliver  all  telegrams  to  James  Loonie  ia 
plaintiff 's  absence.    Plaintiff  telegraphed  en  route  as  follows:  — 
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KiRKwooD,  Mo.,  July  3, 1886. 
"  To  James  Loonie,  Meridian,  Bosque  County,  Texas. 

"  Send  me  by  express  to  Palmer  House,  Chicago,  front  ele- 
vation, plans,  and  entire  specifications.    All  well. 

"  P.  J.  LOONIE." 

This  telegram  was  delivered  to  the  operator  in  charge  of 
the  Western  Union  telegraph  office  at  Kirkwood,  Missouri,  and 
seventy-five  cents  was  paid  by  plaintiff  for  its  transmission. 
He  told  the  operator  that  the  telegram  was  important,  and  to 
push  it  through.  Plaintiff  then  accompanied  his  wife,  who 
was  with  him,  to  Elmira,  New  York,  where  he  left  her  and 
went  to  Chicago.  He  got  to  the  Palmer  House  about  July  7th. 
The  plans  and  specifications  had  not  arrived,  and  he  waited 
for  them  four  days.  In  another  connection  he  stated  that  he 
was  there  from  about  the  7th  to  the  13th  of  July. 

In  the  mean  time,  plaintiflf,  who  had  with  him  a  partial  de- 
scription of  the  house,  and  from  study  of  the  plans  and  speci- 
fications about  knew  them,  saw  the  De  Borne  Manufacturing 
Company,  and  explained  to  them  the  iron  stairs,  and  the  size 
and  dimensions  thereof,  and  they  agreed  to  make  them  for 
him;  but  said  they  would  not  enter  into  a  written  contract 
until  they  could  see  the  plans,  elevations,  and  specifications 
of  the  court-house.  He  saw  Palmer,  Fuller,  &  Co.,  manufac- 
turers, and  made  a  trade  with  them  to  furnish  the  doors,  sash, 
and  blinds  for  the  building,  but  they  also  refused  to  begin 
work  until  they  could  get  the  plans,  elevations,  and  specifica- 
tions. He  saw  also  and  contracted  with  Ziegler  Brothers, 
hardware  men,  for  the  iron  and  hardware,  and  explained  to 
them  the  plans  and  specifications,  and  they  agreed  at  a  certain 
price  to  furnish  the  hardware.  After  plaintiff  saw  that  the 
manufacturers  would  not  commence  work  until  they  could  get 
the  plans  and  specifications  of  the  court-house,  he  returned  to 
Meridian,  Texas,  and  arrived  there  on  July  18th.  He  found 
that  the  telegram  had  not  been  delivered,  and  immediately 
commenced  to  trace  it.  It  was  ascertained  that  the  telegram 
had  been  sent  at  once  by  the  Western  Union  Company  from 
Kirkwood,  Missouri,  to  Fort  Worth,  Texas,  and  immediately 
transferred  to  Meridian,  to  said  W.  D.  Mathis,  local  operator 
for  the  defendant.  The  investigation  resulted  in  the  delivery 
of  the  telegram  to  James  Loonie  by  W.  D.  Mathison  July  19th. 

Plaintiff  testified  that  on  account  of  the  failure  to  receive 
the  plans  and  specifications  while  in  Chicago  he  was  prevented 
from  carrying  out  his  contracts  for  the  manufacture  of  the 
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material  which  he  needed,  and  that  when  he  returned  to  Chi- 
cago and  contracted  for  the  material  in  the  latter  part  of  Au- 
gust, the  persons  with  whom  he  had  provisionally  contracted 
had  sprung  on  their  prices,  and  forced  him  to  pay,  in  addition 
to  his  first  agreement,  $200  for  the  doors,  sash,  and  blinds,  $150 
for  the  hardware  and  iron-work,  and  $300  for  the  stairways; 
which  he  would  not  have  had  to  pay  if  he  had  received  the 
plans  and  specifications  in  time,  as  the  prices  had  advanced} 
that  he  had  paid  out  in  cash  for  railway  fare  in  returning  to 
Meridian  and  back  again  $70;  and  that  he  had  lost  ten  days' 
time,  which  was  worth  to  him  $50  a  day. 

Omitting  that  portion  of  the  charge  to  which  the  verdict 
does  not  respond,  the  court  instructed  the  jury  as  to  the  meas- 
ure of  damages  as  follows: — 

*'  1.  The  amount  he  paid  to  have  said  message  sent  to 
James  Loonie,  at  Meridian,  Bosque  County,  Texas. 

"  2.  The  value  of  the  services  of  plaintifi"  for  any  time  he 
may  have  been  compelled  to  lose  by  reason  of  such  negligent 
failure,  if  any,  to  deliver  said  telegram. 

"  3.  If  you  find  that  the  plaintiflF  was  engaged  in  con- 
structing the  court-house  in  said  Bosque  County,  as  he  alleges 
in  his  petition,  and  that  it  was  necessary  for  him  to  purchase 
certain  material  for  the  completion  of  said  building,  as  charged 
in  the  petition,  and  shall  further  find  that  he  was  compelled 
to  pay  more  for  said  material  on  account  of  the  failure  to  de- 
liver said  telegram  in  due  time,  as  plaintiflF  alleges,  then  you 
will  find  for  plaintiff  as  damages  the  difference  between  the 
price  at  which  plaintiflF  could  have  purchased  said  material  if 
said  telegram  had  been  delivered  in  reasonable  time,  and  the 
price,  if  any,  plaintiflF  was  forced  to  pay  for  said  material  by 
reason  of  the  negligent  failure,  if  any,  to  deliver  said  telegram 
in  a  reasonable  time." 

Appellant  requested  the  following  special  charge,  which  was 
refused:  "You  are  charged  that  there  being  no  evidence  that 
during  the  pendency  of  the  transaction  concerning  the  tele- 
gram the  defendant  company  had  notice  of  the  contracts 
which  the  plaintiflF  testified  he  made  in  Chicago  for  the  sash, 
doors,  and  blinds,  galvanized  iron-work  and  stairways,  you 
should  not  allow  damages  on  account  of  the  failure  of  the 
plaintiflF,  by  the  delay  in  the  telegram,  to  secure  the  perform- 
ance of  such  contracts,  and  consequently  having  to  pay  more 
than  such  contract  prices  for  the  material  or  work  contracted 
for." 
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The  testimony  of  the  plaintiff  with  reference  to  his  provis- 
ional contracts  in  Chicago  for  the  material  was  objected  to 
by  the  defendant,  on  the  ground  that  "  defendant  at  no  time 
during  the.  pendency  of  the  transaction  concerning  the  tele- 
gram, the  alleged  delay  in  the  delivery  of  which  is  the  basis 
of  this  suit,  had  notice  of  the  making  of  the  above-mentioned 
contracts  by  the  plaintiff,  and  hence  the  same  were  not  a 
proper  basis  for  damages  in  this  suitj  and  further,  that  the 
damages  claimed  on  account  of  said  contracts  are  remote, 
speculative,  and  uncertain."  A  bill  of  exception  was  saved 
to  its  admission;  all  of  which  has  been  assigned  as  error  by 
the  appellant,  who  submits  this  proposition:  "  To  authorize  a 
recovery  of  special  damages  for  the  delay  in  the  delivery  of  a 
message,  the  telegraph  company  must  have  had  notice,  either 
from  the  face  of  the  message  or  otherwise,  at  the  time  of  re- 
ceiving it,  of  the  circumstances  out  of  which  the  special  dam- 
ages might  arise.  In  other  words,  the  fact  that  such  special 
damages  might  follow  must  have  been  in  the  reasonable  con- 
templation of  the  telegraph  company  at  the  time  of  receiving 
the  message." 

We  think  there  was  no  error  here.  The  charge  of  the  court 
as  above  quoted  submits  the  correct  general  rule  for  the  ascer- 
tainment of  the  damages  sustained  by  the  plaintiff.  They  are 
such  as  naturally  arise  from  the  breach  of  the  contract,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  to  the 
probable  result  of  the  breach  of  it:  Daniel  v.  Western  Union 
Tel.  Co.,  61  Tex.  456;  48  Am.  Rep.  305.  It  is  shown  by  the 
evidence  that  Mathis,  the  defendant's  operator  at  Meridian, 
knew  of  the  importance  of  the  telegram,  and  understood  its 
nature  and  purpose,  and  he  should  have  reasonably  anticipated 
that  the  plaintiff  would  be  waiting  in  Chicago  for  the  plans 
and  specifications,  if  he  should  fail  to  deliver  the  telegram, 
and  that  his  delay  would  be  attended  with  the  loss  of  time, 
and  a  probable  advance  in  the  prices  of  the  material  which 
the  operator  knew  plaintiff  had  gone  to  purchase. 

Plaintiff  having  gone  to  Chicago  for  the  purpose  of  procur- 
ing the  material,  and  having  so  informed  Mathis,  defendant's 
operator,  it  was  not  error  to  admit  evidence  that  plaintiff  had 
contracted  conditionally  for  the  material  at  a  stipulated  price, 
although  subsequently  to  the  notice  to  the  defendant,  because 
such  contracts  might  have  reasonable  been  anticipated  in  the 
nature  of  the  case:  1  Sedgwick  on  Damages,  7th  ed.,  p.  239. 
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Hence  it  was  not  error  to  also  refuse  the  special  charge  asked 
by  the  defendant. 

But  the  appellant  requested  a  special  charge  as  to  the  duty 
of  the  plaintiff  to  exercise  care  and  diligence  to  avoid  loss, 
which  was  refused  by  the  court,  and  is  made  the  basis  of  an 
assignment  of  error.     It  was  as  follows:  — 

"  Where  a  party  has  been  damaged  by  the  wrong  of  another, 
it  is  the  duty  of  such  party  to  use  reasonable  efforts  and  rea- 
sonable diligence  —  that  is,  such  diligence  as  a  reasonably 
prudent  man  would  use  under  similar  circumstances  —  to  avoid 
or  lessen  his  damages;  and  if  you  believe  from  the  evidence 
that  after  Loonie  had  telegraphed  for  the  plans  and  specifica- 
tions at  Kirkwood,  July  3,  1886,  he  reached  Chicago  on  July 
7th,  and  that  by  that  time,  in  the  usual  course  of  business,  the 
plans  and  specifications  called  for  by  the  telegram  ought  to 
have  reached  Chicago,  and  that  they  had  not  then  reached 
Chicago,  and  you  further  believe  under  those  circumstances  a 
business  man  of  reasonable  prudence  and  caution  would  have 
Bent  another  telegram  to  his  agent  at  Meridian  for  the  plans 
and  specifications,  and  that  if  such  a  telegram  had  been  sent 
by  Loonie  to  his  agent  at  Meridian,  that  in  answer  thereto 
the  plans  and  specifications  would  have  reached  plaintifi"  be- 
fore he  left  Chicago,  in  time  for  plaintiff  to  have  consummated 
his  transactions  in  respect  thereto,  then  you  are  charged  that 
if  you  find  for  plaintiff  at  all  you  can  only  allow  him  compen- 
sation for  the  value  of  his  time  and  expenses  during  the  extra 
time  he  would  have  been  kept  in  Chicago  on  account  of  the 
delay." 

This  instruction  limited  the  plaintiff's  right  of  recovery  to 
compensation  for  the  value  of  his  time  and  expenses  during 
the  extra  time  he  would  have  been  kept  in  Chicago  on  account 
of  the  delay,  and  ignored  his  right  to  recover  for  the  difiference 
in  the  price  of  material  resulting  from  such  delay.  But  it  was 
incumbent  upon  the  plaintiff  to  show  that  he  had  sustained 
damages  by  reason  of  an  advance  in  the  price  of  material 
within  such  a  time  as  by  the  use  of  reasonable  diligence  he 
could  have  had  the  plans  and  specifications  forwarded  to  him. 
This  he  failed  to  do.  It  was  the  latter  part  of  August  before 
he  finally  contracted  for  the  material;  and  although  plaintiff 
testified  in  general  terms  that  he  had  sustained  damages  in 
certain  sums,  which  he  named,  by  reason  of  the  failure  of  the 
defendant  to  deliver  the  telegram,  it  is  not  shown  by  any  evi- 
dence that  any  loss  would  have  been  sustained  had  the  plain- 
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tiflf  telegraphed  again  for  the  plans  and  specifications,  and 
awaited  in  Chicago  for  their  arrival,  or  that  there  was  any 
advance  in  price  of  material  until  more  than  a  month  after  he 
could  have  had  the  plans  and  specifications  by  the  use  of  rea- 
sonable diligence.  There  having  been  no  testimony  showing 
loss  within  such  reasonable  time,  the  special  instruction  re- 
quested by  the  defendant  was  pertinent  and  should  have  been 
given;  and  for  the  error  of  the  court  in  refusing  it  the  judg- 
ment should  be  reversed. 

The  evidence  in  the  case  was  sufficient  to  warrant  the  find- 
ing that  the  defendant  undertook  to  send  the  message  in 
question;  and  the  refusal  of  defendant's  request  for  a  special 
instruction  to  the  contrary  was  not  error. 

We  think  that  the  points  involved  in  appellant's  twelfth 
assignment  of  error  have  already  been  practically  disposed  of, 
and  do  not  require  any  further  notice. 

The  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  another  trial,  and  we  so  report. 

Teleqrafh  Companies  —  Deuat  in  Deliveey  of  Mbssaob  —  Special 
Damages.  —  A  telegraph  compauy  is  liable  for  such  damage  as  is  the  direct 
or  natural  result  of  its  failure  to  delirer  a  message,  without  regard  to  the  de- 
gree of  its  negligence,  where  the  message  discloses  on  its  face  the  necessity  for 
prompt  transmission  and  delivery:  Western  U,  TeL  Co.  v.  Broesche,  72  Tex. 
654;  13  Am.  St.  Rep.  843,  and  note;  extended  note  to  Western  U.  Tel  Co.  v. 
Cooper,  10  Am.  St.  Rep.  785;  American  U.  Tel  Co.  v.  Daugldery,  89  Ala.  191; 
Reese  v.  WesUrn  U.  Tel  Co.,  123  Ind.  294;  WeaUm  U.  Tel  Co.  ▼.  C^fton,  68 
Miss.  .S07;  Cutis  y.  Western  U.  Tel  Co.,  71  Wis.  46.  A  telegraph  company 
is  liable  for  damage  resulting  naturally  and  in  the  usual  course  of  business 
from  its  failure  to  deliver  a  message  promptly,  even  though  the  sender  fails 
to  disclose  its  importance  to  its  agent:  Western  U,  TeL  Co.  v.  Ilyer,  22  Fla. 
637;  1  Am.  St.  Rep.  222,  and  note;  see  Erit  Tel  Co.  r.  Chime*,  82  Tex.  89. 


Nix  v.  Texas  Paoifio  Railway  Company. 

[82  Tbxas,  473.] 

Master  and  Servant — Vice- principals.  — While  mere  grades  of  rank  of 
employees  of  a  railway  company  engaged  in  a  common  emplo3^ent  will 
not  destroy  the  relation  of  fellow- servants,  yet  where  one  is  authorixed 
to  employ  and  discharge  servants  working  under  him  and  under  his  di- 
rection and  control,  his  negligence  is  that  of  the  master. 

Master  avd  Servant  —  Dutt  to  Fornish  Safe  Machimbrt.  —  When  the 
machinery  furnished  by  a  master  for  the  use  of  his  servant  is  of  the  kind 
in  common  use  for  the  same  purpose,  the  master  ia  justified  in  using  it, 
and  will  not  be  liable  for  an  injury  caused  thereby,  unless  he  has  informa- 
AM.  tJT.  Rep.,  Vou  XX VII.— 67 
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tion  or  reason  to  believe  that  its  ose  is  attended  with  danger,  or  that  a 
eafer  kind  of  machinery  is  in  common  use  for  doing  the  same  kind  of 
work. 
Master  and  Servant  —  Duty  to  Furnish  Safe  Machinert  —  Contribu- 
TORT  NEaLiGEMOE  OF  SERVANT. — A  master  is  bound  to  use  only  ordi- 
nary care  in  furnishing  safe  machinery  for  the  use  of  his  servant,  and  if 
there  is  more  danger  in  the  use  of  the  kind  furnished  than  that  in  com> 
mon  use,  and  the  servant  knows  it,  or  by  the  exercise  of  ordinary  care 
and  prudence  should  know  it,  he  cannot  recover  for  injuries  caused  by 
its  use. 

W.  H.  Pope,  and  Wilson  and  Lane,  for  the  plaintiff  in  error. 

F.  H.  Prendergast,  for  the  defendant  in  error. 

CoLLARD,  J.,  Section  A.  This  suit  was  brought  in  the  dis- 
trict court  of  Harrison  County  by  John  A.  Nix,  plaintiff  in  er- 
ror, to  recover  of  defendant  in  error,  the  Texas  and  Pacific 
Railway  Company,  actual  damages  for  personal  injuries  al- 
leged to  have  been  caused  under  the  following  circumstances:  — 

Plaintiff  and  one  Rapp  were  both  in  the  employ  of  defend- 
ant, drilling  a  well  for  defendant  at  Sierra  Blanco,  Rapp  as 
assistant  foreman,  and  plaintiff  working  under  him  as  engineer, 
Rapp  being  in  charge  of  the  work,  and  having  power  to  employ 
and  discharge  hands  engaged  about  the  same.  Plaintiff  and 
Rapp  were  the  only  persons  engaged  in  the  work,  and  Rapp 
had  employed  plaintiff  for  defendant.  On  the  twenty-fourth 
day  of  November,  1888,  Rapp  ordered  plaintiff  into  the  belt- 
room  to  oil  up  the  machinery  used  to  operate  the  drill.  While 
plaintiff  was  in  the  belt-room,  in  obedience  to  this  order,  Rapp 
negligently,  and  without  warning  plaintiff,  applied  the  steam 
to  the  machinery  and  set  the  same  in  motion.  This  he  did 
from  the  drill  by  means  of  ropes  and  pulleys  connected  with 
the  engine.  At  the  time  the  machinery  started  plaintiff 
was  at  or  near  the  driving-belt,  which  was  fastened  together 
by  iron  clamps,  which  were  improperly  constructed  with 
square  corners  instead  of  round  corners.  The  clamps  caught 
up  a  hose  used  to  supply  the  engine  and  machinery  with 
water;  the  hose  struck  plaintiff  and  forced  him  against  a 
pulley,  injuring  his  leg  severely  and  crippling  him  for  life. 
Plaintiff  worked  at  the  engine  and  Rapp  at  the  drill,  where  he 
could  by  means  of  the  ropes  apply  the  steam  at  will  and  regu- 
late the  drill.  Plaintiff  also  alleged  that  he  did  not  know  that 
the  iron  flanges  used  to  fasten  the  belt  were  improperly  con- 
structed and  were  dangerous,  but  that  defendant  did  know 
such  fact. 
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Defendant  answered  by  pleas  of  not  guilty  and  contributory 
negligence  on  the  part  of  plaintiflF. 

The  trial  resulted  in  a  verdict  and  judgment  for  defendant. 

The  first  assignment  of  error  is,  that  the  court  erred  in  the 
charge  to  the  jury  instructing  them  as  follows:  "If  the  evi- 
dence shows  that  the  plaintiff  and  one  Rapp  were  in  the  ser- 
vice of  the  defendant,  and  while  so  in  the  service  the  plaintifif's 
duty  was  to  manage  as  an  engineer  a  certain  stationary  steam- 
engine  used  for  the  purpose  of  driving  a  drill  in  order  to  sink 
a  well  for  the  defendant,  and  the  said  Rapp  was  to  have  charge 
of  the  drill  used  for  the  purpose  of  sinking  said  well,  and  by 
means  of  ropes  and  pulleys  connecting  the  drill  with  the  en- 
gine, Rapp's  duty  was  to  apply  the  steam  force  of  said  drill, 
then  said  Rapp  and  plaintifiF  were  fellow-servants,  and  plain- 
tiflf  could  not  recover  for  any  injury  to  him  by  reason  of  any 
careless  or  negligent  act  of  said  Rapp,  even  though  the  jury 
believe  that  said  Rapp  had  authority  to  employ  and  discharge 
the  plaintiff  from  service  of  defendant." 

This  charge  did  not  apply  to  the  facts  as  shown  by  plaintiff, 
and  was  misleading.  There  was  some  evidence  tending  to 
show  (but  positively  disputed  by  evidence  for  defendant)  that 
Rapp  was  in  charge  of  the  work,  and  that  plaintiff  was  subject 
to  his  orders,  as  well  as  that  Rapp  had  authority  to  employ 
and  discharge  plaintiff. 

The  rule,  as  we  understand  it,  as  now  settled  by  the  supreme 
court  of  this  state,  is,  that  while  mere  grades  of  rank  of  em- 
ployees of  a  railway  company  engaged  in  a  common  employ- 
ment will  not  destroy  the  relation  of  fellow-servants,  yet  where 
one  is  authorized  to  employ  and  discharge  servants  working 
under  him,  his  negligence  would  be  that  of  the  master:  Doug' 
las  V.  Texas  Mexican  R'y  Co.,  63  Tex.  504.  The  power  of  such 
servant  or  agent  to  employ  and  discliarge  servants  engaged 
with  him  in  the  same  work  will  no!  alone  constitute  him  the 
master,  but  where  he  has  such  power,  as  foreman  of  the  work 
being  done,  over  servants  working  under  him  and  subject  to 
his  direction,  his  position  is  that  of  the  master,  and  the  master 
would  be  liable  for  his  negligence  causing  injury  to  such  ser- 
vants: Missouri  Pac.  R'y  Co.  v.  Williams,  75  Tex.  7;  16  Am. 
St.  Rep.  867.  The  supreme  court  refused  to  recede  from  this 
doctrine  in  qualifying  their  approval  of  the  opinion  of  the  com- 
mission of  appeals  in  tlie  case  of  Galveston  etc.  R'y  Co.  v. 
Smith,  76  Tex.  018,  619;  18  Am.  St.  Rep.  78.  The  charge  com- 
plained of  in  this  case  was  misleading.     The  jury  may  have 
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understood  it  to  mean  that  if  Rapp  had  the  power  to  employ 
and  discharge  Nix,  still  they  would  be  fellow-servants,  not- 
withstanding the  latter  may  have  been  subject  to  the  orders  of 
the  former.  There  was  some  evidence  of  this  kind  on  plain- 
tiflf's  side,  which  the  jury  may  have  thought  had  no  effect 
under  the  charge.  We  do  not  say  that  the  jury  may  not  have 
found  that  Rapp  was  not  authorized  to  employ  and  discharge, 
and  that  Nix  was  not  working  under  him  (the  absence  of  either 
one  of  which  facts  would  leave  them  fellow-servants),  but  the 
court  having  instructed  the  jury  that  they  would  be  fellow- 
servants  if  Rapp  had  authority  to  employ  and  discharge  Nix, 
it  was  misleading  not  to  instruct  them,  in  the  same  connec- 
tion, that  if  Rapp  had  such  power,  and  also  the  power  as  Nix's 
superior  to  direct  and  control  him  in  his  work,  they  would  not 
be  fellow-servants,  but  that  Rapp  would  be  the  master. 

At  request  of  defendant,  the  court  charged  the  jury  that  "  if 
the  fastening  of  the  belt  was  the  kind  commonly  used  on  well- 
boring  machinery,  then  defendant  would  be  justified  in  using 
it  for  boring  wells,  and  would  not  be  liable  for  any  damage 
caused  by  its  use,  unless  defendant  had  information  or  reason 
to  believe  that  its  use  was  attended  with  danger."  Plaintiff 
says  that  the  court  erred  in  refusing  to  give,  in  this  connection, 
his  requested  charge,  as  follows:  "  If  the  fastenings  on  the  belt 
were  not,  however,  the  same  as  those  shown  by  defendant  to 
have  been  used  on  such  machinery,  and  if  the  corners  of  the 
iron  plates  on  the  belt  were  cut  square,  and  if  the  corners  of 
the  fastenings  of  the  machinery  in  common  use  for  well-boring 
were  rounded,  and  if  the  square  corners  were  more  dangerous 
than  rounded,  and  the  difference  in  said  fastenings  in  any 
manner  contributed  to  the  cause  of  the  injury,  then  defendant 
would  not  be  protected  in  using  them." 

There  was  evidence  before  the  court  and  jury  to  which  the 
requested  charge  of  the  defendant  given,  and  to  which  the  re- 
quested charge  of  the  plaintiff  refused,  applied.  The  court 
having  instructed  the  jury  that  if  the  iron  clamps  used  to 
fasten  the  belt  used  by  defendant  were  in  common  use  and 
were  not  known  to  be  dangerous  the  defendant  would  not  in- 
cur liability  for  injuries  caused  by  them  to  an  employee,  the 
converse  of  the  proposition  should  have  been  given  when  re-? 
quested,  there  being  some  evidence  to  the  effect  that  those  used 
by  defendant  on  this  belt  were  not  like  those  in  common  use, 
and  were  more  dangerous  because  of  their  square  instead  of 
rounded  corners. 
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In  giving  both  the  requested  charges,  the  court  should  also 
have  told  the  jury  that  the  defendant  was  only  bound  to  use 
ordinary  care  in  furnishing  machinery  for  the  use  of  its  em- 
ployees, and  that  if  there  was  more  danger  in  the  use  these 
clamps  than  those  in  common  use,  and  plaintiff  knew  it  or 
might  have  known  it  by  the  exercise  of  such  care  as  a  man  of 
ordinary  prudence  and  care  would  have  used  under  like  cir- 
cumstances, he  could  not  recover  for  injuries  caused  by  them. 
If  plaintiff  knew  the  risk,  if  there  was  any,  in  using  the  belt, 
or  should  have  known  it  by  such  care,  or  if  its  defects  were 
patent  and  open  to  common  observation,  he  would  be  held  to 
have  assumed  the  risk,  with  others  incident  to  his  employment: 
Rogers  v.  Oalveston  etc.  R'y  Co.y  76  Tex.  505,  506,  and  authori- 
ties cited. 

We  conclude  the  judgment  of  the  court  below  ought  to  be 
reversed  and  the  cause  remanded. 


FELL0W-8BRVANT3     AND    ViCE-PRlNCIPALS,     DISTINCTION    BETWEEN:      See 

Harrison  v.  Detroit  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180;  Rom  v. 
WaUcer,  139  Pa.  St.  42;  23  Am.  St.  Rep.  160,  and  note.  The  cases  of  Har- 
rison  v.  Detroit  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180,  and  Interyia- 
tional  R.  R.  Co.  v.  Hiiizie,  82  Tex.  623,  agree  with  the  prmcipal  case  in  holding 
that  the  power  of  discharging  an  employee,  accompanied  by  full  control  of  the 
work,  will  make  the  superior  employee  a  vice-principal.  A  vice-principal  is 
regarded  as  such  only  so  long  as  he  represents  the  master  in  performing  the 
duties  which  the  master  owes  to  his  employees:  Rosa  v.  Walker,  139  Fa.  St. 
42;  23  Am.  St.  Rep.  160,  and  note.  Thus  a  superior  servant,  who  is  also 
employed  as  a  "boss"  or  foreman  of  other  workmen  with  whom  he  labors, 
is  not  a  vice-principal  while  engaged  in  executing  work  designed  or  directed 
by  the  master  or  his  vice-principal:  O'Brien  v.  American  D.  Co.,  53  N.  J.  L. 
291.  Whether  in  a  given  case  one  is  acting  as  the  representative  of  tha 
master,  or  merely  as  a  co-employee,  depends  upon  the  character  of  the  duties 
imposed  upon  him,  and  which  he  is  performing  at  the  time,  and  not  upon  his 
rank  or  title:  Nail  v.  Louisville  R.  R.  Co.,  129  Ind.  260.  Thus  a  yard-master 
is  a  vice-principal  with  respect  to  a  car-repairer,  if  the  duty  of  protecting 
Buch  an  employee  has  been  delegated  to  him:  R'y  Co.  v.  Triylelt,  54  Ark. 
289.  And  a  similar  relation  exists  between  a  conductor  and  a  brakcma  i: 
Richmond  v.  Danville  R.  R.  Co.,  86  Va.  165;  19  Am.  St.  Rep.  870;  tliough 
this  last  doctrine  is  not  everywhere  accepted:  See  note  to  case  just  cited. 

Railroads,  Duty  of,  to  Employees.  — It  is  the  duty  of  a  railroad  co'upany 
to  provide  and  maintain  suitable  appliances  for  its  employees  to  work  with: 
Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439;  10  Am.  St.  Rep.  67;  hut 
this  duty  does  not  extend  beyond  the  exercise  of  reasonable  care:  Little  Rock 
etc.  R'y  Co.  v.  Euhanks,  48  Ark.  460;  3  Am.  St.  Rep.  245;  Outridge  v.  Mo. 
Pac.  R'y  Co.,  94  Mo.  468;  4  Am.  St.  Rep.  392;  Ou{fete.  R'y  Co.  v.  Wells,  81 
Tex.  685;  IiUernational  etc.  R'y  Co.  v.  Williams,  82  Tex.  342;  (7.  P.  R'y  Co.  v. 
Broderick,  30  Neb.  735;  Humphreys  v.  Neioport  etc  R'y  Co.,  33  W.  Va.  135; 
Oarneau  C.  Co.  v.  Palmer,  28  Neb.  307.  A  railroad  is  not  required  to  adopt 
every  appliance  which  even  a  majority  of   the  well-regulated   roads   have 
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adopted:  Louisville  etc.  R.  R.  Co.  v.  Hall,  91  Ala.  112;  24  Am.  St.  Rep.  863. 
Nor  to  furnish  any  particnlar  kind  of  tools,  implements,  or  appliances:  Bohn 
V.  Chicago  etc.  R'y  Co.,  106  Mo.  429.  A  master  is  not  liable  for  hidden  de- 
fects in  implements  and  machinery,  where  due  care  is  exercised  in  the  seleo- 
tion  of  the  material:  Carlson  v.  Plwenix  B.  Co.,  132  N.  Y.  273. 

Contributory  Negligencb  of  Servant.  — Employee  of  railroad  assumes 
ordinary  risks  incident  to  the  service:  St.  Louis  etc.  R.  R.  Co.  v.  Irwin,  37 
Kan.  701;  1  Am.  St.  Rep.  266.  Among  these  risks  are  included  not  only 
those  of  which  he  has  actual  knowledge,  but  also  those  of  which  he  rea- 
sonably ought  to  have  known;  Latremouille  v.  Bennington  etc.  R'y  Co.,  63 
Vt.  337;  and  those  which  bis  own  special  duties  enabled  him  to  appreciate 
more  accurately  than  his  employer  or  his  co-servants:  Week  v.  Fremont  Mill 
Co.,  3  Wash.  629.  But  not  those  of  which  he  is  ignorant,  or  in  respect  to 
which  he  has  not  the  same  means  of  knowledge  as  his  master:  Humphreys  v. 
Newport  etc.  R'y  Co.,  33  W.  Va.  135.  Nor  those  which  are  not  discoverable 
by  ordinary  observers,  even  though  the  defect  is  apparent:  Davidson  v.  Cor- 
nell, 132  N.  Y.  228.  The  burden  of  proof  is  on  the  servant  to  show  that  the 
machinery  was  defective:  Humphreys  v.  Newport  ete.  R'y  Co.,  33  W.  Va.  135. 


International  and  Great  N'orthebn   Kailway 
Company  v.  Anderson. 

[82  Tbxas,  616.] 

Evidence  —  Res  Gestae  —  Declarations.  —  All  declarationa  or  exclama- 
tions uttered  by  the  parties  to  a  transaction  which  are  contemporaneous 
with  and  accompany  it,  or  which  are  made  under  such  circumstances  as 
will  raise  a  reasonable  presumption  that  they  are  the  spontaneous  utter- 
ance of  thoughts  created  by  or  springing  out  of  the  transaction  itself, 
and  so  soon  thereafter  as  to  exclude  the  presumption  that  they  are  the 
result  of  premeditation  or  design,  and  which  are  calculated  to  throw 
light  on  the  motives  and  intention  of  the  parties,  are  admissible  in  evi- 
dence as  part  of  the  res  gestce. 

Evidence  —  Declarations  Subsequent  to  Accident.  —  Declarationa  of 
one  injured  in  a  railroad  accident,  as  to  its  cause,  made  at  the  place, 
within  a  few  minutes  after  it  occurred,  and  while  he  was  still  writhing 
nnder  the  pain  inflicted  by  it,  are  admissible  as  part  of  the  res  gestce. 

Railways  —  Brakeman's  Authority  —  Burden  of  Proof. — A  brakeman 
upon  a  railroad  train  has  no  implied  authority  to  eject  a  trespasser  from 
the  cars;  and  in  an  action  against  the  railroad  company,  the  burden  of 
proof  is  upon  the  party  injured,  to  show  that  in  ejecting  him  the  brake- 
man  acted  within  the  scope  of  his  authority. 

Master  and  Servant  —  Liability  of  Master  fob  Act  of  Servant. — 
In  order  to  hold  a  master  liable  for  the  act  of  his  servant,  it  is  not 
necessary  that  the  latter  should  have  authority  to  do  the  particular  act 
in  question;  but  it  must  be  done  within  the  scope  of  his  general  author- 
ity, in  furtherance  of  the  master's  business,  and  for  the  accomplishment 
of  the  object  for  which  the  servant  is  employed;  and  whether  the  act  can 
be  implied  from  the  general  authority  conferred  upon  him  depends  upon 
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the  nature  of  the  services  he  is  engaged  to  perform,  and  the  circumstaa* 
ces  of  each  particular  case. 

Master  and  Servant  —  Liabilitt  of  Master  for  Wkonoful  Act  of 
Servant.  — When  a  servant  performs  the  duty  for  which  he  is  engaged 
in  a  wrongful  manner,  and  to  the  injury  of  another,  the  master  is  liahle, 
although  he  may  have  expressly  forbidden  the  particular  act. 

Railways  —  Conductor  and  Brakeuan,  Implied  AuTHORiry  of,  to  Eject 
Trespassers.  —  The  conductor  on  a  railroad  train  has  implied  authority 
to  eject  trespassers  therefrom,  and  may  call  to  his  aid  the  other  ser 
vants  of  the  company;  but  a  brakeman  has  no  such  implied  authority 
unless  called  upon  by  the  conductor  to  act. 

N.  B.  Morris^  and  Gould  and  Camp,  for  the  appellant. 

W.  C.  Bufordf  W.  J.  Graham,  and  J.  H.  Turner^  for  the 
appellee. 

Gaines,  A.  J.  This  action  was  brought  by  appellee  to  re- 
cover of  appellant  damages  for  personal  injuries  alleged  to  have 
been  inflicted  by  a  servant  of  the  company.  The  case  made 
by  the  pleadings  and  proof  by  the  plaintiff  was,  that  as  a 
freight  train  of  the  defendant  company  was  drawing  out  of  a 
station  he  attempted  to  board  a  box  car  by  means  of  the  lad- 
der, and  that  thereupon  a  brakeman  accosted  him  roughly 
and  ordered  him  off.  He  objected  on  account  of  the  speed  of 
the  train;  but  the  brakeman  repeated  his  order,  and  struck 
him  a  blow  which  caused  him  to  fall  under  the  wheels  and  to 
receive  the  injuries  of  which  he  complains.  On  behalf  of  the 
railway  company  it  was  claimed  in  defense,  —  1.  That  the 
plaintiff  was  not  interfered  with  by  the  brakeman,  and  that 
he  negligently  attempted  to  board  the  car  while  in  motion 
and  was  thrown  to  the  ground;  and  2.  That  if  he  was  struck 
by  the  brakeman,  the  act  was  not  done  in  the  scope  of  the  lat- 
ter's  employment. 

The  testimony  showed  that  the  plaintiff  fell  from  a  car,  and 
that  the  wheels  passed  over  him,  crushing  his  arm  and  break- 
ing his  leg.  The  controversy  was  as  to  the  cause  of  the  acci- 
dent. A  witness  was  permitted  to  testify,  over  objection  of 
defendant,  "  that  on  the  morning  of  the  accident  he  heard  a 
train  going  south,  and  just  after  it  passed  he  heard  some  one 
that  he  took  to  be  plaintiff  crying  for  help.  This  was  about 
150  or  200  yards  from  witness's  house.  He  immediately  got 
up  out  of  bed  and  put  on  his  clothes,  and  went  hurriedly  to 
where  plaintiff  was  lying,  near  the  railway  track,  badly  hurt 
by  the  train.  No  person  was  there  when  witness  got  there. 
The  conductor  and  other  trainmen  were  in  a  short  distance, 
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coming  in  that  direction.  Before  they  got  there,  plaintiff  told 
witness  that  a  brakeman  knocked  him  off  the  train,  and  it  ran 
over  him.  That  the  plaintiff  was  crying  out  in  his  misery, 
and  made  the  statement  several  times." 

An  exception  was  reserved  to  the  admission  of  the  testi- 
mony, and  it  is  now  assigned  as  error. 

Were  the  declarations  of  plaintiff  admissible  as  a  part  of  the 
res  gestae  f  All  declarations  or  exclamations  uttered  by  the 
parties  to  a  transaction,  and  which  are  contemporaneous  with 
and  accompany  it,  and  are  calculated  to  throw  light  upon  the 
motives  and  intention  of  the  parties  to  it,  are  clearly  admissi- 
ble as  parts  of  the  res  gestae.  Very  respectable  authorities  re- 
strict the  doctrine  of  res  gestae  within  the  limits  indicated  by 
the  foregoing  definition,  and  exclude  all  declarations  which 
are  a  narrative  of  past  occurrences.  This  is  a  convenient  and 
salutary  rule,  and  probably  the  more  logical  one;  and  if  it 
were  an  open  question  in  this  state,  we  should  hesitate  long 
before  adopting  another.  Another  rule,  applied  in  many  of 
the  American  courts  at  least,  is  to  admit  as  parts  of  the  res 
gestae  not  only  such  declarations  as  accompany  the  transaction, 
but  also  such  as  are  made  under  such  circumstances  as  will 
raise  a  reasonable  presumption  that  they  are  the  spontaneous 
utterance  of  thoughts  created  by  or  springing  out  of  the  trans- 
action itself,  and  so  soon  thereafter  as  to  exclude  the  pre- 
sumption that  they  are  the  result  of  premeditation  or  design: 
Travelers  Ins.  Co.  v.  Mosley,  8  Wall.  397;  Commonwealth  v* 
McPike,  3  Gush.  181;  50  Am.  Dec.  727;  Hanover  R.  R.  Co.  v 
Coyle,  55  Pa.  St.  396;  Elkins  v.  McKean,  79  Pa.  St.  493;  Mon- 
day V.  State,  32  Ga.  672;  79  Am.  Dec.  314;  People  v.  Vernon, 
35  Cal.  49;  95  Am.  Dec.  49;  Little  v.  Commonwealth,  25  Gratt. 
921;  Harriman  v.  Stowe,  57  Mo.  93.  In  most  of  the  cases 
cited  the  declarations  admitted  were  the  relation  of  past 
occurrences.  This  line  of  decision  has  been  followed  in  this 
court:  Galveston  v.  Barbour,  62  Tex.  172;  50  Am.  Rep.  519; 
and  in  view  of  the  great  array  of  authority  in  support  of  that 
ruling,  we  deem  it  best  to  adhere  to  it  in  this  case.  The  decla- 
rations under  consideration  were  made  at  the  place  of  the 
accident,  and  within  a  very  few  minutes  after  it  occurred,  and 
while  the  plaintiff  was  still  writhing  under  the  pain  inflicted 
by  it.  We  conclude  that  the  testimony  was  properly  ad- 
mitted. 

There  was  testimony  to  the  effect  that  the  brakemen  on  de- 
fendant's road  were  seen  to  put  persons  off  the  train  and  to 
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keep  them  from  getting  on.  The  only  other  testimony  bear- 
ing upon  the  question  of  the  authority  of  the  brakeman  who 
was  alleged  to  have  put  the  plaintiff  off  the  train  was  that  of 
a  conductor  in  the  service  of  the  defendant  company,  who 
testified  that  it  was  the  duty  of  the  company's  conductors  to 
eject  trespassers  from  the  train;  that  if  they  wished  they 
could  delegate  this  authority  to  the  brakeman,  but  that  with- 
out such  delegation  a  brakeman  had  no  authority  to  do  so; 
some  conductors  enforced  the  rule  in  person,  and  others  through 
their  brakemen.  Such  being  the  evidence  upon  this  point,  the 
court  instructed  the  jury  "that  a  railway  company  is  not  re- 
sponsible for  the  willful  trespass  or  unlawful  acts  of  agents, 
done  clearly  outside  of  the  scope  of  their  employment;  but 
when  a  brakeman  on  a  train  undertakes  to  keep  persons  from 
getting  on  his  train  or  to  expel  them,  in  the  absence  of  proof 
to  show  that  this  was  outside  of  the  scope  of  his  duties,  there 
would  be  no  presumption  that  such  was  the  fact." 

The  practical  effect  of  this  instruction  was  to  induce  the 
jury  to  believe  that  the  burden  was  upon  the  defendant  to 
show  that  the  brakeman  who  ejected  the  plaintiff  from  the  car 
was  not  acting  within  the  scope  of  his  authority.  The  burden 
was  upon  the  plaintiff  to  prove  the  facts  which  would  entitle 
him  to  recover.  When  a  recovery  is  sought  of  the  master  for 
an  injury  inflicted  by  his  servant,  the  plaintiff  must  show  that 
the  servant  did  the  wrong  while  acting  within  the  scope  of  his 
employment.  It  follows  that  unless  we  can  say  that  a  brake- 
man  has  an  implied  authority  to  eject  trespassers  from  the 
train  upon  which  he  is  employed,  the  charge  was  error,  for 
which  the  judgment  must  be  reversed. 

To  hold  the  master  liable  for  the  act  of  his  servant,  it  is  not 
necessary  that  the  servant  should  have  authority  to  do  the 
particular  act.  The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be  liable.  But  the 
act  must  be  done  within  the  scope  of  the  general  authority  of 
the  servant.  It  must  be  done  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the  object  for  which 
the  servant  is  employed.  For  the  mode  in  which  the  servant 
performs  the  duty  he  is  engaged  to  perform,  if  wrongful  and 
to  the  injury  of  another,  the  master  is  liable,  although  he  may 
have  expressly  forbidden  the  particular  act.  But  whether  the 
act  in  question  can  be  implied  from  the  general  authority 
conferred  upon  the  servant  must  in  general  depend  upon  the 
nature  of  the  service  he  is  engaged  to  perform  and  the  circum* 
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stances  of  the  particular  case.  We  know  that  as  a  general 
rule  the  conductor  of  a  railway  train  has  the  general  control 
and  management  of  his  train.  His  position  has  been  likened 
to  that  of  the  master  of  a  ship.  It  is  necessary,  as  well  for  the 
protection  of  the  interests  of  the  company  as  for  the  security 
of  the  persons  and  property  intrusted  to  his  care,  that  he 
should  have  authority  to  eject  trespassers  from  the  cars  under 
his  control.  Therefore  it  has  been  held  in  numerous  cases 
that  he  has  an  implied  authority  to  do  this:  Ramsden  v.  Bos- 
ton etc.  R.  R.  Co.,  104  Mass.  117;  6  Am.  Rep.  200;  Schutz  v. 
Third  Ave.  R.  R.  Co.,  89  N.  Y.  242;  Railway  v.  Duncan,  15 
Am.  &  Eng.  R'y  Gas.  422;  Railway  v.  Toomay,  1  Am.  &  Eng. 
R'y  Gas.  461.  It  has  also  been  held  that  a  locomotive  engi- 
neer has  an  implied  authority  to  eject  trespassers  from  his 
engine:  Carter  v.  Railway,  8  Am.  &  Eng.  R'y  Gas.  348;  22 
Am.  &  Eng.  R'y  Gas.  360.  So,  also,  a  railway  company  was 
held  liable  for  the  use  of  unnecessary  force  by  a  station-agent 
in  expelling  a  trespasser  from  a  station-house:  Johnson  v.  Chi- 
cago etc.  R'y  Co.,  58  Iowa,  348.  An  engineer  has  the  charge 
and  control  of  his  engine,  and  it  is  necessary  for  the  safe  per- 
formance of  the  important  duties  devolved  upon  him  that  he 
should  have  authority  to  remove  persons  trespassing  upon  it. 
So  it  may  be  the  duty  of  a  station-master  in  charge  of  a  sta- 
tion-house to  eject  persons  not  lawfully  there,  when  their  pres- 
ence is  detrimental  to  the  interests  or  forbidden  by  the  rules 
of  the  company. 

But  we  fail  to  see  that  any  necessity  exists  for  confer- 
ring authority  upon  a  brakeman  to  eject  trespassers  from 
the  cars.  The  conductor  has  this  power,  and  it  is  to  be  pre- 
sumed power  also  to  call  to  his  aid  the  other  servants  of  the 
company  upon  the  train.  The  name  "brakeman"  would  im- 
ply that  it  is  the  principal  duty  of  that  servant  to  attend  to 
the  brakes,  and  it  is  not  to  be  inferred  that  he  has  control 
over  the  train,  or  any  particular  car  or  set  of  cars.  Accord- 
ingly we  find  it  distinctly  held  that  a  brakeman  has  no  im- 
plied authority  to  eject  trespassers  from  the  cars:  Towanda 
Coal  Co,  V.  Heeman,  86  Pa.  St.  418.  We  have  found  no  case 
which,  when  carefully  analyzed,  justifies  a  holding  that  a 
brakeman  has  such  implied  authority.  We  conclude  that  for 
the  error  in  the  charge  quoted,  the  judgment  must  be  re- 
versed. 

We  are  of  opinion  that  upon  another  trial  the  conversation 
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had  by  the  plaintiff  with  the  brakemau  before  getting  on  tha 
train  should  be  excluded. 

The  other  questions  presented  in  the  briefs  need  not  arise 
upon  another  trial,  and  will  not  be  considered. 

The  attention  of  counsel  for  the  appellant  is  called  to  the 
fact  that  his  brief  does  not  comply  with  the  rules.  The  as- 
signments of  error  should  not  all  be  grouped  together,  but  each 
should  be  presented  separately,  with  its  appropriate  proposi- 
tions and  statements  under  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


EviDENCB  —  Res  Gestjb.  —  A.3  to  what  conditions  mast  be  fulfilled  to  con- 
stitute a  circumstance  or  a  declaration  a  part  of  the  rea  gestce,  see  Bush  r. 
Roberta,  111  N.  Y.  278;  7  Am.  St.  Rep.  741;  Leahey  v.  Caaa  Ave.  etc  R'y  Co., 
97  Mo.  165;  10  Am.  St.  Rep.  300;  Ward  v.  WhiU,  86  Va.  212;  19  Am.  St. 
Rep.  8S3.  That  utterances  of  injured  persons  immediately  after  an  accident 
are  admissible  as  part  of  the  res  gestce,  see  Little  Rock  etc.  R'y  Co.  v.  Leverett, 
48  Ark.  333;  3  Am.  St.  Rep.  230;  Louisville  etc.  R'y  Co.  v.  Buck,  116  Ind. 
566;  9  Am.  St.  Rep.  883;  Leahey  v.  Cass  Ave.  etc.  R'y  Co.,  97  Mo.  165;  10 
Am.  St.  Rep.  300;  Pennsylvania  R.  R.  Co.  v.  Lyons,  129  Pa.  St.  11.3;  15  Am. 
St.  Rep.  701;  Kennedy  v.  Rochester  etc.  R'y  Co.,  130  N.  Y.  655.  In  Olivier 
V.  Louisville  etc  R'y  Co.,  43  La.  Ann.  805,  it  was  held  that  the  statements 
of  a  companion,  made  in  the  presence  of  an  injured  person,  without  con- 
tradiction from  the  latter,  were  also  admissible  as  part  of  the  res  gestce. 

On  the  other  hand,  complaints  wtiich  are  so  far  detached  from  the  occur, 
rence  as  to  admit  of  deliberate  design  are  not  parts  of  the  rea  gestce;  Kennedy 
V.  Rochester  etc.  R'y  Co.,  130  N.  Y.  654.  As  to  the  weight  to  be  attached  to 
the  statements  of  sick  persons  regarding  their  physical  condition,  see  Central 
R.  R.  Co.  V.  Smith,  76  Ga.  209;  2  Am.  St.  Rep.  31;  Fleming  v.  Springfield^ 
154  Mass.  520;  Davidson  v.  Coj-nell,  132  N.  Y.  228. 

Evidence  that  Bkakemex  are  in  the  habit  of  ejecting  from  train  tramps 
who  refuse  to  pay  their  fare  is  admissible  to  prove  that  it  is  within  the  line 
of  a  brakeman's  duty  to  eject  a  person  for  the  non-payment  of  hia  fare:  St. 
Louis  etc.  R'y  Co.  v.  Hendricks,  48  Ark.  177;  3  Am.  St.  Rep.  220. 

The  General  Rule  is,  that  a  railroad  company  is  answerable  for  acts  of 
its  servants  in  the  course  of  their  employment,  whether  abusing  or  rightfully 
pursuing  the  powers  conferred  on  them,  and  whether  acting  within  or  in 
direct  violation  of  their  instructions:  Lake  Shore  etc.  R.  R.  Co.  v.  Brown,  123 
111.  162;  5  Am.  St.  Rep.  510;  Cidcago  etc  R'y  Co.  v.  West,  125  IlL  320;  8 
Am.  St.  Rep.  380;  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87;  8 
Am.  St.  Rep.  512.  See  also  notes  to  Savannah  Street  R.  R.  Co.  v.  Bryan,  22 
Am.  St  Rep.  465;  and  Dillingham  v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep.  752, 
which  holds  that  if  the  servant  of  a  common  carrier,  in  performing  any  duty 
within  the  line  of  his  employment,  uses  unnecessary  force  in  doing  an  act 
lawful  in  itself,  and  thereby  commits  m  trespass  or  a  crime,  the  carrier  is 
responsible. 

Whether  Pahtioular  Act  of  Servant  was  or  was  not  done  in  the  line  of 
his  duty  is  a  question  to  be  determined  by  the  jury  from  the  surrounding 
facts  and  circumstances:  St.  Louia  etc  R'y  Co.  v.  Hendricks,  48  Ark.  177;  3 


908  Wilson  v,  Denton.  [Texas, 

Am.  St.  Rep.  220.  See  alao  Dmndle  v.  New  Torlc  etc  R.  S.  Co.^  120  N.  Y, 
117;  17  Am.  St.  Rep.  611,  to  the  same  point 

The  Conductor  or  a  Railroad  Train  has  the  right  to  direct  all  tha 
movemeats  of  the  trala:  Batick  t.  Lloyd,  31  Pa.  St.  358;  72  Am.  Dec.  747; 
aad  to  require  one  who  does  not  pay  his  fare  to  leave  the  train:  Shular  v. 
SL  Louis  etc  R'y  Co.,  92  Mo.  339.  Where  a  person  represents  himself  to  be 
the  conductor,  is  possessed  of  the  paraphernalia  of  that  official,  and  is  actually 
engaged  in  taking  fares  from  the  passengers,  a  strong  presumption  arises  that 
he  is  in  fact  the  conductor  of  the  train:  Lampkitia  t.  Vicksburg  etc  R.  R. 
Co.,  42  La.  Ann.  998. 

A  Brakeman  employed  on  a  freight  train  in  charge  of  a  condnctor  has  no 
implied  authority  to  bind  the  company  by  a  contract  of  passage:  Cardiff  t. 
LouiavOle  etc  R'y  Co.,  42  La.  Ann.  477. 


Wilson  v.  Denton. 

[8a  TBXAS,  581.1 

Nbgotiablb  Instruments  —  Pubchaseb  in  Good  Faith  —  Evidbnci.  — 
The  possession  of  a  negotiable  instrument,  acquired  in  good  faith  and  in 
the  usual  course  of  trade,  constitutes  the  holder  a  purchaser,  whether  the 
person  from  whom  it  was  received  had  title  or  not,  and  the  rule  is  not 
affected  by  the  fact  that  the  statute  omits  the  words  "  in  the  usual  course 
of  trade,"  as  the  mala  fides  of  the  transaction  may  always  be  established 
by  circumstantial  evidence. 

Nbgotiablb  Instrcmbnts  —  PuBOHASBB  IN  GooD  Faith.  —  A  promissory 
note  given  by  the  purchaser  of  a  negotiable  instrument,  claimed  to  have 
been  acquired  in  good  faith  in  the  usual  course  of  trade,  is  a  valuable 
consideration,  though  its  inadequacy  may  be  shown  on  the  issue  of  good ' 
faith. 

J,  A.  B.  Putmany  and  Peteet  and  Crosby,  for  the  appellants. 

Leach  and  Templeton,  for  the  appellees. 

Garrett,  P.  J.,  Section  B.  Suit  by  the  appellants,  J.  O. 
and  J.  A.  Wilson,  against  K.  T.  Denton  and  others  to  recover 
the  possession  of  two  promissory  notes.  The  notes  were  in 
the  possession  of  the  City  National  Bank  of  Sulphur  Springs, 
a  defendant  in  the  suit,  which  had  them  for  collection.  Cot- 
ter and  McMuUan,  also  appellees,  intervened  in  the  suit  and 
claimed  to  own  the  notes,  and  asked  for  judgment  for  posses- 
sion thereof.  The  notes  were  payable  to  plaintiffs  J.  O.  and 
J.  A.  Wilson,  or  bearer,  and  were  executed  by  J.  H.  McClim- 
ons,  who  was  also  a  party  defendant.  They  were  for  one 
thousand  dollars  each,  dated  the  same  day,  August  5,  1889, 
due  at  twelve  months  and  two  years  respectively,  with  semi- 
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annual  interest  at  the  rate  of  twelve  per  cent  per  annum,  and 
were  secured  by  mechanic's  lien  on  a  building  erected  for  Mc- 
Climons  by  plaintiffs.  There  was  a  prior  lien  on  the  building 
for  one  thousand  dollars.  The  building  was  worth  about  six 
thousand  dollars. 

Denton  had  been  intrusted  with  the  possession  of  the  notes 
by  the  plain tifiFs,  in  order  to  sell  them  to  one  Womack.  He 
did  not  do  this,  but  on  February  1,  1890,  sold  them  to  Cotter 
and  McMullan  in  consideration  of  their  two  notes  to  Denton's 
wife  for  nine  hundred  dollars  each,  bearing  twelve  per  cent 
interest,  due  in  four  and  sixteen  months  after  date,  and  his 
account  with  them  for  thirty-six  dollars. 

Trial  was  had  before  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  interveners.  Cotter  and  Mc- 
Mullan. PlaintiflFs  have  perfected  their  appeal  to  the  supreme 
court,  and  have  properly  assigned  errors,  for  which  it  is  sought 
to  reverse  the  judgment  of  the  court  below. 

Without  undertaking  to  take  up  and  dispose  of  the  several 
assignments  of  error  in  their  order,  we  shall  dispose  of  the 
questions  presented  by  them  as  they  arise  in  a  general  con- 
sideration of  the  case. 

Plaintiffs  were  brick-masons  and  contractors,  and  the  de- 
fendant Denton  was  a  carpenter  and  contractor,  living  in 
Sulphur  Springs.  They  were  intimate  friends,  and  stood  well 
and  were  regarded  as  solvent  in  the  community.  They  were 
not  partners  in  business,  but  when  plaintiffs,  who  were  part- 
ners, obtained  a  contract  for  a  building  they  usually  sublet 
the  wood-work  to  Denton,  and  when  he  obtained  the  contract 
be  would  sublet  the  brick-work  to  plaintiffs.  The  plaintiffs 
made  a  contract  with  McClimons  to  erect  for  him  a  brick 
building  upon  a  lot  in  Sulphur  Springs,  and  sublet  the  con- 
tract for  the  wood-work  to  the  defendant  Denton.  The  notes 
in  controversy  were  part  of  the  proceeds  of  said  contract,  and 
were  secured  by  a  mechanic's  lien  on  the  building,  which  was 
duly  recorded  and  fixed.  Denton  had  no  interest  in  the  notes. 
They  were  the  property  of  the  plaintiffs,  who,  in  August,  1889, 
intrusted  them  to  Denton  for  the  purpose  of  sale  to  one  Wo- 
mack. This  was  done  at  the  suggestion  of  Denton,  who  told 
J.  A.  Wilson,  the  active  member  of  the  firm  of  J.  0.  and  J.  A. 
Wilson,  that  he  could  sell  the  notes  to  Womack  for  two  thou- 
sand dollars.  Denton  failed  to  sell  to  Womack,  and  on  Wil- 
son's request  for  the  notes,  afterward  put  him  off  on  one  pretense 
and  another  until  about  Christmas,  when  Denton  claimed  that 
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Wilson  owed  him,  and  refused  to  turn  the  notes  over  until 
they  settled.  Wilson  was  ready  to  settle,  and  endeavored  to 
do  80,  but  they  failed  to  come  to  terms,  and  soon  fell  out. 
Finally  Denton  asserted  a  claim  of  ownership,  claiming  that 
he  had  bought  the  notes  from  the  Wilsons  for  what  they  were 
owing  him.  Denton  made  several  efforts  to  sell  the  notes,  and 
Wilson  notified  one  party  not  to  buy  them  from  Denton. 

Cotter  and  McMuUan  were  merchants,  and  had  known  Den- 
ton for  a  long  time  and  had  confidence  in  him.  They  knev 
of  his  dealings  with  the  Wilsons  and  their  intimacy.  They 
regarded  both  Denton  and  the  Wilsons  as  reliable  and  honor- 
able men;  had  never  heard  of  the  differences  between  them, 
and  knew  that  during  the  year  1889  the  Wilsons  had  built 
several  houses,  and  that  Denton  did  the  wood-work  for  them. 

About  January  27,  1890,  Denton  went  to  Mr.  Cotter,  told 
him  of  the  notes,  and  offered  to  sell  them  to  him  for  nine- 
teen hundred  dollars,  as  he  needed  money.'  But  Cotter  did 
not  then  buy.  A  day  or  so  afterward  Denton  again  offered 
to  sell  the  notes  to  Cotter,  showed  them  to  him,  and  told  him 
that  they  were  written  by  Judge  Putnam,  who  had  drawn  the 
contract  fixing  the  lien.  He  agreed  to  trade  the  notes  to  Cot- 
ter and  McMuUan  for  their  notes,  because  he  could  get  the 
money  on  their  notes.  No  trade  was  made  then.  Cotter  con- 
ferred with  his  partner,  and  they  agreed  to  offer  Denton  their 
notes  for  eighteen  hundred  dollars  for  the  McClimons  notes. 
Denton  found  a  purchaser  for  Cotter  and  McMullan's  notes, 
and  on  February  1,  1890,  again  went  to  see  Cotter  and  Mc- 
MuUan, and  sold  the  notes  to  them  for  their  two  notes  for 
nine  hundred  dollars  each  and  his  store  account  for  thirty-six 
dollars.  Cotter  and  McMullan  drew  up  and  signed  notes  pay- 
able to  Denton,  who  requested  notes  payable  to  his  wife.  The 
first  notes  were  then  destroyed,  and  notes  were  executed  pay- 
able to  Denton's  wife,  and  were  soon  after  sold  by  Denton  to 
one  Lacy  for  face  value.  Cotter  was  somewhat  suspicious, 
but  Denton  explained  that  he  was  indebted  to  his  wife,  and 
wanted  the  notes  in  her  name,  so  that  the  money  would  be 
hers.  This  explanation  satisfied  Cotter,  and  the  transaction 
was  closed.  All  the  parties  who  had  had  any  connection  with 
the  notes  —  McClimons,  the  maker;  the  Wilsons,  the  payees; 
and  Judge  Putnam,  who  drew  the  papers  —  resided  in  Sulphur 
Springs,  and  Cotter  met  them  daily,  but  did  not  speak  to  any 
of  them  about  the  transaction  or  the  notes.  He  sent  the  notes 
by  the  defendant  Denton,  who  was  going  to   Dallas,  to  be 
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placed  in  the  hands  of  parties  there  for  collection.  His  ex- 
planation of  this  was,  that  McClimons  was  slow  pay,  that 
the  semi-annual  interest  would  soon  fall  due,  and  that  if  Mc- 
Climons knew  that  he  owned  the  notes  he  would  ask  for  an 
extension,  which  he  did  not  care  to  give;  and  that  as  Denton 
was  going,  to  Dallas,  he  sent  them  by  him,  and  they  were  sent 
through  a  bank  at  Dallas  to  the  Sulphur  Springs  bank  for  col- 
lection. Cotter  bought  the  notes,  relying  implicitly  upon 
Denton*s  statements,  which  he  believed  to  be  true.  He  had  no 
actual  notice  of  any  claim  the  Wilsons  had  in  the  notes,  and 
McMullan  had  none,  and  they  believed,  when  they  bought  the 
notes,  that  they  belonged  to  Denton,  and  that  they  were  get- 
ting a  good  title  to  them. 

Upon  the  question  of  notice,  the  learned  judge  who  tried  the 
case  below  found  that  Cotter  and  McMullan  did  not  have  ac- 
tual notice  of  the  invalidity  of  Denton's  title  to  the  notes,  and 
that  the  facts  were  not  sufficient  to  charge  them  with  construc- 
tive notice.  Appellants  contend  that  the  latter  finding  is  not 
supported  by  the  evidence;  also  that  the  court  erred  in  its 
conclusion  of  law  that  the  character  of  constructive  notice 
necessary  to  charge  the  interveners  must  be  such  as  to  show 
a  want  of  good  faith. 

The  ordinary  rule  of  constructive  notice  which  applies  to 
the  purchase  of  property  is  not  applicable  in  the  case  of  nego- 
tiable instruments.  As  promotive  of  their  circulation,  a  liberal 
view  is  taken,  which  makes  the  bona  fides  of  the  transaction 
the  decisive  test  of  the  holder's  right.  He  is  entitled  to  recover 
upon  it  if  he  has  come  by  it  honestly:  Oreneauz  v.  Wheelevy 
6  Tex.  525;  1  Daniel  on  Negotiable  Instruments,  sec.  775.  It 
matters  not  how  the  vendor  came  in  possession  of  the  bill  or 
note,  whether  by  theft,  or  fraud,  or  honestly;  the  title  of  the 
transferee  does  not  depend  upon  the  title  of  the  vendor,  but 
upon  his  possession,  and  if  the  buyer  has  acted  in  good  faith 
and  paid  a  valuable  consideration,  his  title  cannot  be  im- 
pugned. An  early  English  case  {QUI  v.  Cubitt,  3  Barn.  &  C. 
466)  laid  down  the  principle,  that  although  the  holder  had 
given  value  for  the  bill  or  note,  yet  if  he  took  it  under  circum- 
stances which  ought  to  have  excited  the  suspicions  of  a  pru- 
dent and  careful  man,  he  could  not  recover.  This  was  a  de- 
parture from  the  earlier  rule,  which  regarded  the  bona  fides 
as  the  crucial  test  by  which  it  was  to  be  determined  whether 
or  not  the  purchaser  should  be  protected  against  defenses  that 
would  be  valid  against  the  transferrer  of  the  note.     But  the 
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earlier  rule  was  soon  again  reverted  to,  and  aflerward  made 
even  more  liberal;  and  it  became  the  law,  that  while  gross 
negligence  might  be  evidence  tending  to  show  mala  fides,  and 
as  such  admissible,  it  did  not  in  itself  amount  to  proof  of 
mala  fides,  and  was  not  sufficient  to  deprive  the  holder  of  his 
right  to  recover.  If  it  should  be  left  to  a  jury  to  determine  as 
to  the  degree  of  caution  which  a  prudent  man  must  exercise 
on  taking  such  an  instrument,  it  would  lead  to  much  perplex- 
ity and  to  frequent  injustice.  This  is  the  law  deduced  from 
the  English  decisions  by  Mr.  Daniel  in  his  admirable  work  on 
negotiable  instruments,  sees.  770  et  seq. 

A  review  of  the  American  authorities  shows  by  far  the 
greater  number  concurring  in  the  principle  which  has  been 
finally  established  as  the  law  of  England:  Daniel  on  Nego- 
tiable Instruments,  sec.  775.  We  think  the  entire  question  is 
one  of  bad  faith,  and  that  our  supreme  court  adopted  this  rule 
as  early  as  the  case  of  Greneaux  v.  Wheeler,  6  Tex.  525. 
Judge  Hemphill  said,  in  Weathered  v.  Smith,  9  Tex.  625,  60 
Am.  Dec.  186:  "The  possession  of  the  instrument,  acquired  in 
good  faith  in  the  usual  course  of  trade,  gives  property,  whether 
the  person  from  whom  it  was  received  have  title  or  not.  This 
doctrine,  founded  on  the  necessity  of  securing  the  benefits 
accruing  from  the  free  circulation  of  commercial  paper,  had 
its  origin  in  the  case  of  Miller  v.  Race,  1  Burr.  452,  in  appli- 
cation to  bank-notes,  and  was  subsequently  extended  to  all 
negotiable  instruments  transferable  by  delivery."  Thus  early 
in  our  state  was  this  most  salutary  principle  from  the  older 
commercial  states  and  from  England  adopted;  at  a  time,  too, 
when  its  commerce  was  in  its  infancy.  It  is  a  rule  that  is  now 
far  more  imperatively  demanded  by  our  commercial  interests, 
which  have  since  then  grown  to  much  greater  proportions  than 
they  were  in  those  days. 

We  think  the  other  questions  presented  bear  upon  the  ques- 
tion of  good  faith.  It  will  be  observed  that  our  Revised  Stat- 
utes (art.  265)  does  not  use  the  qualification  "  usual  course  of 
trade."  But  this  cannot  affect  the  rule,  for  it  would  be  admis- 
sible always  to  establish  mala  fides  by  circumstantial  evidence, 
and  the  maimer  in  which  the  title  should  be  acquired  would 
be  a  subject  of  inquiry,  as  tending  to  establish  the  main  fact 
of  good  or  bad  faith.  Again,  we  do  not  suppose  it  would  be 
contended  that  the  omission  of  this  qualification  would  shut 
off"  defenses  to  a  note  transferred  to  a  trustee  for  creditors  and 
holders  of  like  character.     So  it  may  well  be  doubted  whether 
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the  omission  of  this  usual  restriction  in  our  statutes  really 
amounts  to  anything:  Davis  v.  Gray,  61  Tex.  506;  Kaufman 
V.  Rohey,  60  Tex.  310;  48  Am.  Rep.  264.  Cotter  and  McMul- 
lan  bought  the  notes  at  a  discount  in  order  to  make  a  profit 
on  them.  They  got  them  for  less  than  their  face  value,  but 
not  at  so  great  a  discount  as  to  suggest  fraud.  In  the  case  of 
Greneaux  v.  Wheeler,  6  Tex.  525,  the  note  had  been  purchased 
from  an  attorney  at  law,  who  held  it  for  a  client,  at  fifty  cents 
on  the  dollar. 

There  must  be  a  valuable  consideration  paid  for  the  note  in 
order  to  protect  the  purchaser.  It  is  not  necessary  that  the 
consideration  should  be  full  and  adequate.  Ita  inadequacy 
may,  however,  be  considered  as  a  circumstance  on  the  issue 
of  good  faith.  It  was  shown  that  Cotter  and  McMuUan  paid 
for  the  notes  in  controversy  with  their  own  notes.  Other 
negotiable  notes  of  the  purchaser  constitute  a  valuable  con- 
sideration; and  the  giving  of  a  note  by  the  purchaser  of  a 
negotiable  instrument  is  a  sufficient  consideration  to  make 
him  a  bona  fide  holder  for  value:  Randolph  on  Commercial 
Paper,  sec.  479.  It  has  been  held  in  this  state  that  a  note 
payable  to  bearer,  given  for  land,  is  a  valuable  consideration: 
Cameron  v.  Romele,  53  Tex.  244;  Dodd  v.  Gaines,  82  Tex.  429. 

The  purchasers  of  the  notes,  Cotter  and  McMullan,  could 
not  have  been  aflfected  by  any  knowledge  that  Lacy  had  of  the 
invalidity  of  Denton's  title;  so  it  will  not  be  necessary  to  in- 
quire whether  or  not  the  finding  of  the  court  that  Lacy  was 
an  innocent  purchaser  of  the  notes  executed  by  Cotter  and 
McMullan  to  Mrs.  Denton  is  supported  by  the  evidence. 

We  find  no  error  in  the  judgment  of  the  court  below,  and 
recommend  that  it  be  affirmed. 


Negotiablb  Instruments — Bona  Fidk  Pqrohasbb. — Oa  the  question 
of  who  must  be  deemed  a  bona  fide  purchaser  of  a  negotiable  instrument,  sea 
Kelley  v.  Whitney,  45  Wis.  110;  30  Am.  Rep.  697,  and  note  701-703;  note  to 
First  Nat.  Bank  v.  County  Comm'ra,  100  Am.  Deo.  196-199;  note  to  Bay  v. 
Coddington,  9  Am.  Dec.  272,  273;  Dreilting  v.  First  Nat.  Bank,  43  Kan.  197; 
19  Am.  St.  Rep.  126;  Biee  v.  Jones,  103  N.  0.  226;  14  Am.  St.  Rep.  801,  and 
note;  Fitzgerald  V.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375,  and  note;  East 
Birmingham  etc.  Co,  v.  Dennis,  85  Ala.  665;  7  Am.  St.  Rep.  73.  One  who 
takes  a  note  before  maturity  for  value  in  good  faith  is  a  bona  fide  purchaser 
thereof:  Griffith  v.  Shipley,  74  Md.  591;  Man  v.  Mart,  27  S.  0.  132;  Urmth  r, 
Lockwood,  80  Wis.  490. 
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Western  Union  Telegeaph  Company  v.  Nations'. 

[82  TszAS,  639.] 
Tbleobaph  Oompasies  —  Delay  in  Delivert  of  Messaok  —  Damages 
FOR  Mental  Anguish.  —  Where  a  telegraph  company  receives  a  pre- 
paid me8aap;a  from  a  mother  to  her  son,  consisting  of  the  words,  "  Your 
step-father  died  this  morning,"  with  notice  that  it  is  important  that  it 
be  sent  at  once,  she  may  recover  damages  for  the  mental  anguish  sua* 
tained  from  the  non.delivery  of  the  message* 

A.  H.  Fieldy  for  the  appellant. 

B.  W.  Foster,  for  the  appellee. 

Garrett,  P.  J.,  Section  B.  Parthena  Nations  brought  this 
suit  against  the  Western  Union  Telegraph  Company  for  dam- 
ages, consisting  in  injury  to  feelings  arising  from  the  alleged 
failure  of  the  appellant  to  deliver  a  telegram  to  her  son,  S.  H. 
Perry,  announcing  the  death  of  her  husband.  She  alleged 
that  she  was  deprived  of  the  aid,  consolation,  and  advice  her 
son  would  have  given  her,  and  of  his  presence  as  a  staff  to  up- 
hold her  in  such  a  dire  calamity;  and  that  she  was  damaged 
in  the  snm  of  twenty-five  cents  paid  for  the  transmission  of 
the  telegram,  and  in  injury  to  her  feelings. 

There  was  a  plea  of  general  denial  by  the  defendant.' 

No  jury  having  been  demanded,  the  law  and  the  facts  were 
submitted  to  the  court,  which  rendered  judgment  in  favor  of 
plaintiff  for  the  sum  of  three  hundred  dollars.  Defendant  ex- 
cepted and  gave  notice  of  appeal,  and  the  case  is  before  us  for 
revision  upon  proper  assignment  of  errors. 

The  findings  of  fact  which  were  filed  by  the  judge,  so  far  as 
they  are  pertinent  to  this  appeal,  may  be  summarized  as  fol- 
lows:— 

Plaintiff  was  twice  married.  S.  H.  Perry,  to  whom  the  tele- 
gram was  addressed,  was  a  son  by  the  first  marriage,  and 
resided  in  Sulphur  Springs,  Hopkins  County.  Plaintiff  had 
been  married  to  Mr.  Nations  about  twenty  years,  and  by  him 
also  had  children.  On  November  6,  1887,  she  and  her  hus- 
band and  their  two  children  lived  two  miles  from  Anona,  a 
railway  station  in  Red  River  County,  where  defendant  had  a 
telegraph  station.  Defendant  also  had  a  telegraph  station  at 
Sulphur  Springs.  Mr.  Nations  died  that  day  early  in  the 
morning,  and  plaintiff  sent  Joseph  Nations,  her  son,  seventeen 
years  of  age,  and  a  neighbor  to  Anona  to  telegraph  for  her  son 
S.  H.  Perry,  and  they  immediately  went  and  delivered  to  de- 
fend ant  the'following  telegram:  — 
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«  Anona,  11-6,  1887. 
"  To  8.  H.  Perry,  Sulphur  Springs,  Texas. 

"  Your  step-father  died  this  morning. 

"  Mrs.  p.  Nations." 

They  paid  forty  cents  for  the  transmission  of  the  message, 
which  was  the  regular  price.  Joseph  Nations  told  the  agent 
at  the  time  that  his  father  was  dead,  and  that  he  wanted  the 
telegram  sent  at  once;  that  it  was  important  that  it  should  be 
rushed  through  at  once. 

The  message  was  sent  at  once,  and  was  received  by  defend- 
ant's agent  at  Sulphur  Springs  by  11:30  o'clock  that  morning, 
and  he  gave  it  to  the  messenger-boy  for  delivery.  There  was 
a  negligent  failure  to  make  a  delivery  of  the  telegram  for  sev- 
eral days.  If  the  telegram  had  been  delivered  promptly,  as 
might  have  been  done,  Perry  could  have  left  Sulphur  Springs 
before  seven  o'clock,  p.  m.,  on  November  6th,  by  rail,  and  ar- 
rived at  Anona  by  ten,  a.  m.,  the  next  day.  He  would  have 
gone  to  his  mother  at  once.  He  did  go  on  November  13th, 
when  he  finally  received  the  telegram. 

Plaintiflf  had  resided  at  Anona  only  a  short  time,  and  desired 
to  bury  her  husband  at  their  old  home,  near  Blossom  Prairie, 
in  Lamar  County.  She  desired  her  son  to  be  with  her  for  the 
advice  and  consolation  his  presence  would  afford  her,  and  to 
arrange  and  superintend  the  burial,  and  aid  her  in  moving 
the  corpse;  but  failing  to  hear  from  him,  she  kept  the  body 
until  late  in  the  evening  of  November  7th,  when  she  was  com- 
pelled to  bury  it,  about  dark  on  that  day,  at  Anona. 

There  are  two  questions  presented:  Was  there  any  damage 
or  injury  for  which  the  law  would  compensate  Mrs.  Nations? 
If  so,  was  there  anything  in  the  message  to  indicate  her  desire 
to  have  her  son  with  her,  or  that  any  action  was  to  be  taken 
by  him?  Appellant  violated  its  contract  with  Mrs.  Nations 
promptly  to  send  and  deliver  the  telegram  to  S.  H.  Perry  with 
all  reasonable  dispatch;  and  for  a  breach  of  the  contract  she 
was  entitled  to  recover  the  sum  paid  to  appellee  for  the  trans- 
mission of  the  message,  and  injury  to  feelings,  as  actual  dam- 
age, if  the  facts  should  show  that  such  injury  was  occasioned 
as  the  law  would  allow  compensation  for,  and  that  the  dam- 
age was  reasonably  within  the  contemplation  of  the  parties 
when  the  contract  was  made.  We  cannot  doubt  that  the 
grief  of  Mrs.  Nations  at  the  death  of  her  husband  was  attended 
with  disappointment  and  anguish  at  the  failure  of  her  son  to 
arrive  and  be  present  with  her,  with  consolation  and  advice 


916  Western  Union  Tel.  Co.  v.  Nations.       [Texas, 

and  direction  in  the  burial  of  her  deceased  husband.  This 
additional  source  of  grief  was  from  an  independent  cause,  and 
was  a  proximate  result  from  the  breach  of  its  contract  by  the 
defendant.  It  cannot  be  said,  as  in  Rowell  v.  Western  Union 
Tel.  Co.j  75  Tex.  26,  that  the  bitter  diflappointment  of  Mrs. 
Nations  at  the  absence  of  her  son  was  a  mere  continuation  of 
the  grief  over  the  death  of  her  husband.  From  the  language 
of  the  telegram  itself,  to  say  nothing  of  the  testimony  of  the 
witness  Joseph  Nations,  that  he  told  the  operator  that  hia 
father  was  dead,  and  that  it  was  important  that  the  telegram 
be  rushed  through  at  once,  the  defendant  was  bound  to  know 
that  the  mother  was  informing  her  son  that  her  husband  was 
dead.  It  was  unnecessary  that  the  telegram  should  contain 
in  its  terms  an  invitation  to  the  son  to  come  and  be  with  her, 
for  such  was  the  reasonable  interpretation  to  put  upon  it.  It 
was  information  from  the  grief-stricken  mother  to  her  son  that 
bis  step-father  (her  husband)  was  dead,  and  it  could  be  hardly 
presumed  that  an  express  invitation  would  be  needed  for  him 
to  come. 

The  case  of  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294, 
is  upon  very  similar  facts,  and  is  very  much  in  point,  the  only 
diflFerence  being  that  it  is  not  so  strong  a  case  upon  the  facts 
as  this  case.  In  that  case,  the  telegram  was:  "  My  wife  is 
very  ill;  not  expected  to  live."  It  was  signed  William  Reese, 
and  addressed  to  A.  S.  Clements,  who  was  his  brother-in-law. 
The  court  said:  *'  It  is  true,  there  was  nothing  in  the  telegram 
to  indicate  the  kinship  that  existed  between  the  appellant  and 
the  person  to  whom  the  message  was  addressed,  nor  did  it  re- 
quest the  presence  of  Mr.  Clements  or  his  wife  at  the  bedside 
of  the  dangerously  sick  sister-in-law,  but  this  affords  no  ex- 
cuse to  the  appellee  for  its  failure  to  deliver  the  telegram." 
And  again:  "From  the  information  before  it  when  it  entered 
into  the  undertaking,  the  appellee  was  bound  to  know  that 
mental  anguish  might,  and  most  probably  would,  come  to 
some  person  in  case  it  failed  to  act  promptly  in  transmitting 
and  delivering  the  dispatch,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered  by  the  appel- 
lant to  the  appellee's  agent  at  Jamestown,  and  is  within  the 
undertaking.  Whether  such  mental  suffering  would  be  caused 
by  the  failure  of  a  brother-in-law  and  wife  to  go  at  once  to  the 
bedside  of  a  dying  sister-in-law,  or  from  the  failure  of  a  physi- 
cian to  reach  his  patient  while  there  was  still  hope  that  some- 
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thing  might  be  done  to  bring  relief,  and  possibly  a  restoration 
of  health,  or  for  some  other  cause,  is  unimportant." 

In  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  658,  13  Am. 
St.  Rep.  843,  the  telegram  was:  "Mrs.  Broesche  is  dead;  will 
bring  corpse  on  train  to-night."  It  was  sent  for  the  benefit  of 
the  sender,  and  the  court  said  it  "  was  too  obvious  to  require 
explanation." 

The  case  of  Western  Union  Tel.  Co.  v.  KirJcpa tricky  76  Tex. 
217,  18  Am.  St.  Rep.  37,  has  been  cited  by  appellant.  In  that 
case,  there  was  no  mention  of  Mrs.  Kirkpatrick,  for  whose 
benefit  the  suit  was  brought.  The  telegram  was  to  her  hus- 
band to  come  and  bring  Ferdinand,  who  was  a  brother  of  Mrs. 
Kirkpatrick;  that  his  father  was  very  low.  It  was  held  that 
a  suit  could  not  be  maintained  for  injury  to  her  feelings,  as 
there  was  nothing  in  the  telegram  "  to  apprise  the  company 
either  that  plaintiff  had  a  wife,  or  that  she  was  at  Highland 
station,  or  that  the  object  of  the  communication  was  to  afford 
information  upon  which  she  was  expected  to  act." 

We  think  that  in  this  case  the  appellant  was  in  the  posses- 
sion of  information  sufficient  to  make  it  within  the  contem- 
plation of  the  parties  that  the  telegram  was  sent  for  the  benefit 
of  Mrs.  Nations,  and  was  in  effect  an  invitation  to  her  son 
to  come  to  her.  Joseph  Nations  told  the  agent  that  it  was 
important,  and  that  he  wanted  it  rushed  through  at  once. 
Why,  except  for  the  benefit  of  the  sender?  And  could  not  the 
mother  rely  on  her  son  to  come  without  a  command  or  an  invi- 
tation to  do  so?  To  us  it  appears  that  the  appellant  was  in 
possession  of  sufficient  information  to  make  it  reasonably  ap- 
parent that  the  telegram  was  sent  for  the  benefit  of  Mrs.  Na- 
tions, and  that  it  was  an  invitation  to  her  son  to  come  and  be 
present  with  her. 

Believing  that  the  judgment  of  the  court  below  should  be 
affirmed,  we  so  report.  ____ 

In  thr  Subskquen^t  Case  of  Potts  v.  Western  Onion  Tel  Co.,  82  Tex.  545, 
a  prepaid  telegram  from  a  sister  to  her  brother,  annouaoing  the  fatal  illness 
of  her  husband,  was  received  by  the  defendant  company  at  Detroit,  Texas,  to 
be  sent  to  Sulphur  Springs,  Texas.  The  message  was  as  follows:  "To  Wil- 
liam MuCann,  Sulphur  Springs,  Texas.  Come  at  once;  Mr.  Potts  is  not  ex<. 
pected  to  live.  Signed,  M.  E.  Potts."  The  telegram  was  never  delivered. 
Mr.  Potta  mentioned  therein  died  three  days  after  it  was  received  and  sent. 
Mr.  McCann,  to  whom  it  was  addressed,  did  not  reach  the  sender,  Mrs.  M.  EL 
Potts,  until  more  than  seven  days  after  it  was  received  by  the  telegraph  com- 
p  my.  In  an  action  against  the  telegraph  company  for  its  negligence  in  failing 
to  deliver  the  message,  it  was  decided  that  the  message  on  its  face  showed  its 
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importance,  charging  the  company  with  notice  of  whatever  would  have  been 
developed  by  inquiry,  and  that  the  sender  was  entitled  to  recover  damages 
for  the  mental  suffering  sustained  by  reason  of  her  not  having  her  brother 
with  her  during  her  de>3p  distress  at  the  death  of  her  husband,  all  of  which 
was  caused  by  the  gross  negligence  of  the  defendant  company  in  failing  to 
promptly  deliver  said  message. 

The  following  authorities  were  cited  in  support  of  the  ruling:  Gulf  etc.  R'p 
Co.  v.  Levy,  59  Tex.  542;  46  Am.  Rep.  269;  Oulf  etc  Telegraph  Co.  v.  Rich- 
ardson, 79  Tex.  649;  Siaart  v.  Western  Union  Tel.  Co.,  66  Tex.  580,  586; 
69  Am.  Rep.  623;  Western  Union  Tel.  Co.  v.  Moore,  76  Tox.  66;  18  Am. 
St.  Rep.  25;  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531;  16  Am.  St.  Rep. 
920;  Western  Union  Tel.  Go.  v.  Feegles,  75  Tex.  537;  Western  Union  Tel.  Co. 
V.  Broesche,  72  Tex.  654;  13  Am.  St.  Rep.  843;  Western  Union  Tel.  Co.  v. 
Simpson,  73  Tex.  422;  Western  Union  TeL  Co.  v.  Boaentreter,  80  Tex.  406; 
Erie  Telegraph  etc.  Co.  v.  Grimes,  82  Tex.  89. 

Damages  for  Mkntal  Anquish.  —  In  regard  to  this  subject,  there  is  a 
conflict  of  opinion  in  the  several  states.  In  Texas,  which  seems  to  have  sup- 
plied most  of  the  cases  holding  that  such  damages  are  recoverable  apart  from 
the  infliction  of  any  physical  injury,  the  opinion  of  the  court  of  last  resort 
has  been  changed  three  times.  In  So  Selle  v.  Western  Union  Tel.  Co.,  55  Tex. 
308,  40  Am.  Rep.  805,  it  was  decided  that  an  action  for  mental  suffering 
alone  can  be  maintained.  That  case  was  overruled  in  Oulf  etc  R'y  Co.  v. 
Levy,  59  Tex.  563;  46  Am.  Rep.  278;  but,  as  will  be  seen  from  the  cases  cited 
above,  the  original  doctrine  has  again  prevailed,  and  appears  to  be  firmly 
established  in  the  jurisprudence  of  the  state:  Compare  Hale  v.  Bonner,  82 
Tex.  33;  ante,  p.  850;  Crawford  v.  Doggett,  82  Tex.  139;  anU,  p.  859.  A 
similar  doctrine  has  been  enunciated  in  Tennessee  and  Indiana:  Wadsworth 
V.  Western  Union  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Rep.  864;  Renihan  v. 
Wright,  125  Ind.  536;  21  Am.  St.  Rep.  249.  In  other  states,  the  question 
seems  to  be  still  awaiting  an  authoritative  settlement. 

The  General  Rule  is,  that  mental  suffering  is  not  an  element  of  damages, 
unless  based  on  bodily  injury,  or  unless  the  injury  from  which  it  results  was 
attended  by  circumstances  of  malice,  insult,  or  oppression:  DorraJi  v.  Illinoia 
Cent.  R.  R.  Co.,  65  Miss.  14;  7  Am.  St.  Rep.  629,  and  cases  cited  in  note. 
A  discussion  of  mental  anguish  as  an  element  of  damages  will  be  found  in 
the  extended  note  to  West  v.  Western  Union  TeL  Co.,  7  Am.  St.  &ep.  530. 
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Telegraph  Companies  —  Duty  to  Deliver  Message  Addressed  to  Onh 
Person  in  Care  or  Another.  —  Where  a  telegram  is  addressed  to  one 
person  in  care  of  another,  the  telegraph  company  must  use  reasonable 
care  to  find  and  deliver  to  the  party  addressed  upon  a  failure  to  deliver 
to  the  party  in  whose  care  the  message  is  sent,  or  it  must  respond  in 
damages  for  its  negligence  in  this  respect,  especially  when  the  party  ad* 
dressed  is  well  known  at  the  place  where  the  message  is  received  for 
delivery. 

Telegraph  Companies — Duty  to  Deliver  Message  to  Party  Addressed. 
—  Where  a  telegram  is  addressed  to  one  party  in  care  of  another,  the 
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non-existence  of  the  party  in  whose  care  the  message  is  sent  will  not  re-' 
lieve  the  telegraph  company  of  its  duty  to  exercise  reasonable  oare  to 
find  and  deliver  the  message  to  the  party  addressed. 

VsBDiOT  —  When  Excessive.  —  In  actions  where  there  ia  no  fixed  legal  mla 
of  compensation,  the  verdict  of  the  jury  is  conclusive,  unless  it  is  influ- 
enced and  misled  by  corruption,  passion,  or  prejudice;  and  when  the 
amount  of  the  verdict  ia  auch  as  to  shock  a  sense  of  justice,  and  must 
have  been  the  result  of  passion  or  prejudice  on  the  part  of  the  jury,  the 
judgment  rendered  in  accordance  therewith  will  be  reversed  as  excessive. 

Telegraph  Companib3  —  Damages  ior  Non-delivery  of  Telegram  — 
When  Excessive.  —  A  verdict  for  four*  thousand  five  hundred  dollars 
against  a  telegraph  company  for  the  non-delivery  of  a  telegram  from  a 
mother  to  her  husband  relating  to  their  son,  and  reading,  "Lush  is 
worse;  come  home,"  is  excessive  and  should  be  set  aside,  although  the 
father  did  not  reach  this  son  until  after  his  death. 

A.  H.  Fieldj  for  the  appellant. 

W.  R.  and  J.  L,  Camp^  and  H.  Chilton,  for  the  appellee. 

Garrett,  P.  J.,  Section  B.  This  was  a  suit  for  damages  for 
failure  to  deliver  the  following  telegram:  — 

"  Gilmer,  Texas,  January  13,  1889. 
"Mr.  John  B.  Houghton,  care  Mr.  Basall,  Rusk,  Cherokee 

County,  Texas. 

"  Lush  is  worse;  come  home.  Laura  Houghton." 

Lush  was  the  child  of  John  B.  and  Laura  Houghton,  who 
resided  at  Gilmer.  The  father  was  at  Rusk  at  work  as  a  car- 
penter, and  boarded  with  a  man  by  the  name  of  Bouthwell, 
who  kept  a  boarding-house  about  two  hundred  yards  from 
appellant's  office  at  Rusk.  Houghton  had  requested  his  wife, 
in  case  it  should  be  necessary,  to  address  him  in  care  of  Mr. 
Bouthwell,  but  it  seems  that  the  name  was  misunderstood 
and  erroneously  written  *'  Basall."  There  was  no  such  person 
as  Basall  in  Rusk. 

Appellant  admits  that  the  message  was  sent  to  Rusk,  and 
there  held  by  appellant  and  not  delivered. 

There  was  a  trial  before  a  jury,  which  returned  a  verdict  in 
favor  of  the  appellee  for  $4,500.25,  for  which  judgment  was 
rendered. 

Some  seven  assignments  of  error  appear  in  the  record,  but 
we  think  the  case  turns  upon  two  questions:  1.  Was  the  de- 
fendant's obligation  promptly  to  deliver  the  telegram  limited 
to  such  delivery  to  the  person  to  whose  care  it  was  sent? 
2.  If  not  so  limited,  and  the  defendant  is  liable  in  this  case 
in  damages  for  failure  to  deliver  to  the  plaintiff,  was  th» 
amount  of  damages  assessed  by  the  jury  excessive? 
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It  is  the  duty  of  a  telegraph  company  to  make  delivery  of 
a  telegram  in  due  time  to  the  proper  person,  and  it  is  bound 
to  due  care  and  diligence  in  its  undertaking.  There  is  a  prima 
/aa'e  obligation  resting  on  the  company  to  make  an  actual  per- 
sonal delivery  without  delay  to  the  person  to  whom  the  mes- 
sage is  addressed.  If  in  the  exercise  of  due  diligence  to  find 
him  the  company's  messenger  is  unable  to  do  so,  the  com- 
pany might  perhaps  be  under  obligation  to  keep  the  message 
at  the  office,  and  mail  a  notice  thereof  to  the  address  of  the 
person  to  whom  it  is  sent.  Defendant  was  under  obligation 
to  find  the  person  to  whom  the  message  was  directed,  and 
would  be  liable  for  a  negligent  breach  of  this  duty:  Scott  and 
Jarnigan  on  Telegraphs,  sees.  180,  186,  187;  Gray  on  Tele- 
graphs, sec.  23. 

There  does  not  seem  to  have  been  any  efibrt  to  find  the 
plaintiff.  The  only  evidence  offered  by  the  defendant  to  excuse 
its  failure  to  deliver  the  telegram  was  that  of  M.  N.  Dial,  who 
testified  that  he  lived  in  Rusk  in  January,  1889,  and  was  in  the 
railway  business;  that  he  had  lived  near  Rusk  twenty-three 
years,  and  never  knew  "  Basall " ;  that  he  knew  Jack  Bouthwell, 
but  if  he  ever  kept  a  boarding-house  he  did  not  know  it.  He 
was  a  clerk  in  the  telegraph  office,  and  could  have  delivered  the 
message  to  Bouthwell,  who  lived  two  hundred  yards  from  the 
telegraph  office;  that  he  did  not  know  Mr.  Houghton;  and 
that  Rusk  was  full  of  strangers  at  that  time,  going  to  New 
Birmingham,  which  was  about  one  and  a  half  miles  from 
Rusk. 

Plaintiff  had  been  in  Rusk  about  three  or  four  weeks,  work- 
ing at  the  carpenter's  trade.  He  was  at  work  within  two 
hundred  yards  of  the  telegraph  office;  and  had  been  about 
the  depot  a  good  deal,  and  had  spoken  to  the  operator  several 
times.  His  boarding-house  was  in  sight  of  the  office.  He 
was  very  well  acquainted  in  Rusk.  He  knew  the  sheriff, 
county  clerk,  and  postmistress,  and  they  also  knew  him.  The 
hackmen  and  liverymen  knew  him,  and  he  also  knew  them. 
His  wife  had  relatives  there.  He  had  understood  Bouthwell's 
name  to  be  Basall.  When  he  left  home  he  told  his  wife  to 
keep  him  posted  in  regard  to  the  health  of  his  family. 

As  the  telegram  was  addressed  to  the  care  of  another  per- 
son than  the  addressee,  a  delivery  to  such  person  would  have 
been  a  compliance  with  the  obligation  of  the  defendant:  Wes- 
tern Union  Tel.  Co,  v.  Young,  77  Tex.  245;  19  Am.  St.  Rep. 
751.     This  case  is  relied  on  by  the  appellant  as  authority  for 
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limiting  its  obligation  to  deliver  the  telegram  to  the  person  to 
whose  care  it  was  addressed;  but  an  examination  of  the  facts 
will  show  them  to  be  very  different  from  those  in  the  case 
under  consideration.  In  Western  Union  Tel.  Co.  v.  Young,  77 
Tex.  235,  19  Am.  St.  Rep.  751,  the  telegram  was  delivered  to 
W.  R.  Henry,  a  member  of  the  firm  of  W.  R.  Henry  &  Co.,  to 
whose  care  it  was  addressed,  and  he  declined  to  forward  it  to 
Mrs.  Young,  and  handed  it  back  to  the  messenger.  This  was 
held  to  be  a  delivery  in  compliance  with  the  contract  of  the 
company.  Plaintiff  was  the  person  to  be  benefited  by  the 
message,  and  defendant  knew  this,  not  only  from  the  face  of 
the  message  itself,  but  from  information  to  its  agent  at  Gilmer; 
and  the  effect  of  the  address  was  to  advise  the  defendant  that 
a  delivery  to  Basall  would  be  sufficient  in  order  to  enable  the 
plaintiff  to  get  the  message.  But  Basall  could  not  be  found. 
What,  then,  was  the  duty  of  the  defendant?  We  think  that 
the  address  indicated  that  the  telegram  was  for  Houghton, 
but  that  the  duty  of  the  defendant  might  be  discharged  by 
delivery  to  Basall  as  his  agent.  It  will  hardly  be  contended 
that  the  defendant  would  not  have  complied  with  its  obliga- 
tion if  it  had  delivered  the  message  to  the  plaintiff.  An  inland 
bill  of  lading,  which  described  the  goods,  which  in  that  case 
was  a  package  of  money  addressed  to  the  cashier  of  the  Arti- 
sans' Bank,  was  held  not  necessarily  to  involve  personal  de- 
livery to  the  cashier,  but  the  liability  of  the  carrier  was  held 
to  be  terminated  by  the  delivery  of  the  money  to  the  clerk  or 
receiving  teller  of  the  bank  while  he  stood  behind  the  counter 
in  the  discharge  of  his  duties  as  teller:  Hotchkiss  v.  Artisans^ 
Bank,  2  Abb.  403,  cited  in  note  2,  Wheeler  on  Carriers,  33, 
and  note. 

Ordinarily  the  address  of  goods  to  the  care  of  any  one  is  an 
authority  to  the  carrier  to  deliver  them  to  such  a  party,  and 
BO  discharge  himself:  Schouler  on  Bailments,  499.  While  in 
the  case  of  common  carriers  this  method  of  consigning  may 
be  sometimes  resorted  to  in  order  to  obtain  payment  for  the 
goods  before  delivery,  it  is  not  the  usual  course;  in  the  case 
of  telegrams  there  could  be  no  such  reason,  and  such  an  ad- 
dress would  constitute  a  mere  agency  on  the  part  of  the  person 
to  whose  care  the  message  was  sent  to  receive  it  for  the  bene- 
fit of  the  addressee.  He  would  not  have  the  authority  to 
open  it,  could  derive  no  benefit  from  it,  would  not  have  the 
authority  to  detain  it,  and  could  only  deliver  it  to  the  person 
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to  whom  it  was  addressed.  With  full  knowledge  of  the  con- 
tents of  the  telegram  and  the  circumstances  under  which  it 
was  sent,  the  defendant  would  be  bound  to  know  that  it  was 
for  the  sole  benefit  of  the  person  to  whom  it  was  addressed, 
and  there  could  be  no  reason  to  restrict  its  liability  for  deliv- 
ery to  the  person  in  whose  care  the  message  should  be  ad- 
dressed. A  specification  in  the  address  of  a  telegram  of  the 
house  or  business  ofiice  of  the  person  to  whom  the  message  is 
directed  is  simply  an  assistance  in  making  a  personal  delivery; 
and  the  company  is  not  necessarily  absolved  by  it  from  mak- 
ing further  effort  to  find  that  person,  in  case  it  does  not  find 
him  at  the  particular  place  described.  If  by  reasonable  ef- 
fort it  can  find  him  elsewhere,  or  by  waiting  at  or  returning 
to  that  place  it  can  deliver  the  message  to  him  or  to  his  agent 
for  that  purpose,  it  is  under  an  obligation  to  do  so:  Gray  on 
Telegraphs,  sec.  23.  Suppose  the  person  to  whose  care  the  mes- 
sage is  addressed  is  out  of  town,  and  that  the  person  for  whose 
sole  benefit  it  is  can  be  found  by  the  slightest  inquiry,  —  is 
well  known,  — would  it  be  proper  to  absolve  the  company  from 
making  any  efibrt  to  find  the  person  to  whom  the  message  is 
directed?  Rusk  was  a  small  town  of  not  more  than  three  or 
four  hundred  inhabitants.  Plaintiff  was  well  known,  and  had 
relatives  there,  and  it  seems  that  the  slightest  inquiry  would 
have  enabled  the  defendant  to  deliver  the  message  to  him. 
Under  the  circumstances  in  this  case,  it  was  clearly  the  duty 
of  the  defendant  to  use  reasonable  care  to  find  the  plaintiff 
and  deliver  the  message  to  him. 

Was  the  verdict  for  $4,500.25  excessive?  In  actions  where 
there  is  no  fixed  legal  rule  of  compensation,  the  theory  of  the 
law  is,  that  the  decision  of  the  jury  is  conclusive,  unless  they 
have  been  misled,  or  their  verdict  has  been  influenced  by  cor- 
ruption, passion,  or  prejudice.  The  amount  of  the  verdict  in 
this  case  is  such  as  to  shock  a  sense  of  justice,  and  must  have 
been  the  result  of  passion  or  prejudice  on  the  part  of  the  jury. 
Because  the  amount  of  damages  awarded  is  excessive,  the 
judgment  of  the  court  below  should  be  reversed. 

The  remaining  assignments  of  error  all  relate  to  the  refusal 
of  the  court  to  give  special  charges  requested  by  the  defendant. 
As  all  the  points  to  which  they  were  addressed  were  properly 
charged  upon  by  the  court,  there  was  no  error  in  refusing 
them. 

We  report  the  case  for  reversaL 


f 


Dec.  1891.]    Western  Union  Tel.  Co.  v.  Houghton.       923 

Telegrraph  Corporations,  Duty  of,  to  Find  Person  Addressed.* 
Diligence  Exacted.  —  The  delivery  of  a  message  received  by  a  telegraph  com. 
pany  to  the  party  addressed  is  part  of  the  contract  for  transmission.  A  mes- 
sage not  delivered  is  not  transmitted:  Weaiem  U.  Tel.  Co.  v.  Oougar,  84  Ind. 
176.  The  company  must,  therefore,  ase  reasonable  diligence  to  find  the  persoa 
to  whom  the  telegram  is  addressed,  for  the  purpose  of  delivering  it  to  him: 
Western  U.  Tel.  Co.  v.  Cooper,  71  Tex.  507;  10  Am.  St.  Rep.  772;  Pope  v. 
Western  U.  Tel  Co.,  9  111.  App.  587;  Western  U.  Td.  Co.  v.  Lindley,  62  Ind.  371. 
It  is  not  enough  to  attempt  a  delivery  only  at  the  office  or  place  of  business  of 
the  person  addressed:  Pope  v.  Western  U.  Tel.  Co.,  9  IlL  App.  587;  especially 
when  he,  as  well  as  his  place  of  residence,  is  well  known  in  the  town  where 
the  message  is  received:  Western  U.  Tel.  Co.  v.  Cooper,  71  Tex.  507;  10  Am. 
St.  Repb  772.  An  attempt  to  deliver  a  message  after  business  hours,  or  on 
Sunday,  will  not  excuse  a  failure  to  deliver:  Western  U.  Tel.  Co.  v.  Lindley, 
62  Ind.  371;  where  it  was  said  that  "the  unsuccessful  attempts  of  the  com« 
pany's  agent  to  deliver  said  message  at  the  business  house  of  Arthur  Peter  & 
Co.  (to  whom  it  was  addressed)  either  on  Saturday  night,  after  the  close  of 
business  hours,  or  on  Sunday,  when  there  are  not  or  should  not  be  any  busi- 
ness hours,  certainly  afforded  no  reasonable  excuse  for  the  non-delivery  of, 
or  for  want  of  an  effort  to  deliver,  the  said  message  during  business  hours  of 
the  succeeding  Monday." 

In  Western  U.  Tel.  Co.  v.  Oougar,  84  Ind.  176,  it  appeared  that  a  message 
was  received  for  a  Mrs.  Balch,  who  "  then  lived,  and  for  a  year  last  past  had 
lived,  on  Christian  Ridge,  in  the  suburbs  of  Frankfort,  and  about  three  fourths 
of  a  mile  from  the  defendant's  telegraphic  station  in  Frankfort.  She  was 
known  as  a  temperance  lecturer  there.  She  had  been  talking  of  moving  to^ 
another  residence,  but  had  determined  not  to  move.  The  defendant's  man- 
ager at  the  station  had  heard  that  she  intended  to  move,  and  he  told  the 
messenger  that  she  had  moved,  or  that  he  thought  she  had  moved,  and  that 
if,  upon  inquiry,  he  should  be  directed  to  her  former  residence  he  need  not  go 
there.  The  messenger,  a  boy  seventeen  years  old,  inquired  of  eight  or  ten 
persons,  some  of  whom  told  him  Mrs.  Balch  lived  on  Christian  Ridge,  and 
some  that  she  had  moved  from  that  residence,  and  he  came  back  without  going 
there;  he  started  out  again,  and  again  was  told  that  she  lived  or  had  lived  on 
Christian  Ridge;  he  did  not  find  her,  but  he  did  not  go  to  Christian  Ridge  to 
inquire.  The  next  morning,  on  further  inquiry;  he  was  told  the  same,  but 
■till  did  not  go  to  Christian  Ridge  to  inquire.  At  2  o'clock,  P.  M.,  he  took  the 
message  to  Blue  Ribbon  Hall,  and  there  inquired;  somebody  told  him  Mrs. 
Balch  lived,  as  he  thought,  on  Christian  Ridge;  he  then  left  the  message  with 
the  janitor  of  Blue  Ribbon  Hall,  from  whom  Mrs.  Balch,  when  she  came  to 
the  hall,  received  it,  twenty-two  hours  after  it  had  reached  Frankfort,  and  too 
late  to  accomplish  its  object."  On  this  state  of  facts,  the  court  decided  that 
the  company  did  not  use  due  deligence  to  find  the  person  addressed,  and  was 
liable  for  its  failure  to  sooner  deliver  the  message.  Where  the  person  ta 
whom  the  message  was  sent  had  resided  in  the  same  bouse  within  one  mile  of 
the  telegraph  office  where  the  message  was  received  for  the  period  of  six 
years,  the  mere  fact  that  the  messenger  of  the  telegraph  company  made  an 
ineffectual  attempt  to  find  the  addressee,  and  inquired  where  he  might  b» 
found  witboat  success,  is  no  defense  for  a  failure  to  deliver  the  telegramt 
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Western  U.  TeL  Co.  ▼.  McKibben,  114  lad.  511.  So  where  the  company  coq. 
tracted  with  a  party  who  expected  to  receive  a  message  to  deliver  the  mes- 
aage,  if  received,  at  hia  resideuce,  and  declined  to  take  pay  in  advance  for  the 
servioea  to  be  rendered,  the  fact  that  the  company  received  the  message,  but 
made  no  effort  to  find  the  party  addressed,  or  to  deliver  the  telegram  to  him 
at  hia  reaidenoe,  renders  it  liable  to  him  for  its  negligent  failure  to  deliver 
the  message:  MilUhen  v.   Western  U.  Tel.  Co.,  HON.  Y.  402. 

Failure  of  Definite  Address.  — When  a  telegraph  company  pursues  its  usual 
and  practical  method  as  to  the  delivery  of  a  message,  and  leaves  it  according 
to  the  address,  upon  being  informed  that  the  addressee  lives  there,  it  ia  not 
guilty  of  negligence,  even  if  it  appears  that  the  addressee  does  not  live  there, 
but  lives  at  the  same  number  on  a  street  to  which  the  same  name  as  that 
mentioned  in  the  measage  applies;  as  where  the  message  is  addressed  to 
291  Rampart  Street,  and  is  delivered  at  that  number  on  North  Rampart 
Street,  upon  information  that  the  addressee  resides  there,  instead  of  being 
delivered  at  that  number  on  South  Rampart  Street,  where  the  addressee  in 
fact  resides:  Dealotte*  v.  Baltimore  and  Ohio  Tel.  Co.,  40  La.  Ann.  183. 

If  the  sender  of  a  measage  directs  it  to  Mrs.  La  Fountain,  Kankakee,  a  place 
of  twelve  or  fifteen  thousand  people,  and  fails  upon  request  to  make  the  name 
of  the  addressee  more  definite,  or  to  give  the  street  and  number  of  her  real* 
dence,  he  ia  guilty  of  such  contributory  negligence  as  will  prevent  him  from 
recovering  for  the  failure  of  the  company  to  deliver  the  message:  Western  U. 
Tel  Co.  V.  MeDaniel,  103  Ind.  294. 

Unrepealed  Message.  — If  the  blank  upon  which  a  message  is  sent  contains 
a  condition  that  the  company  will  not  be  liable  for  delays  in  delivery  or  for 
non-delivery  of  any  unrepeated  message,  whether  caused  by  the  negligeuca 
of  ita  servants  or  otherwise,  beyond  the  amount  received  for  sending  the 
same,  the  sender  of  an  unrepeated  message  on  a  blank  containing  such  condi- 
tion  can  recover  only  the  cost  of  sending  it  in  an  action  against  the  company 
for  delay  in  ita  delivery,  caused  by  the  gross  negligence  of  the  company's 
messenger  in  failing  to  find  the  addressee,  and  to  deliver  the  message  to  him 
or  at  his  place  of  abode  to  which  it  was  directed:  Clement  v.  Western  U.  Tel, 
<7o.,  137  Mass.  463. 

Free-delivery  Limits.  — Where  a  telegraph  company  has  established  reason- 
able free-delivery  limits,  notice  of  which  is  given  in  its  blanks,  it  is  incum- 
bent on  the  sender  of  a  message  to  ascertain  whether  or  not  the  addressee 
reaidea  within  the  free  limits,  to  make  provision  for  delivery  if  he  lives  beyond 
them,  and  to  notify  the  sending  operator  of  the  fact.  If  a  message  is  handed 
in  for  transmission  without  explanation,  the  presumption  is  that  the  addressee 
lives  within  auch  free-delivery  limits,  and  the  sender  takes  the  risk  of  deliv- 
ery. In  auch  case  the  transmitting  operator  need  only  send  the  message 
accurately,  and  with  proper  diligence,  and  the  receiving  operator  need  only 
copy  it  correctly  and  deliver  it  promptly  if  the  addressee  lives  within  such  free- 
delivery  limits,  and  the  burden  of  proof  is  on  the  sender,  in  an  action  against 
the  company,  to  show  that  the  person  addressed  resided  within  such  limits  at 
the  time  the  message  was  received  by  the  terminal  operator,  before  the  com- 
pany can  be  held  liable  for  a  failure  to  find  the  addressee,  and  promptly  deliver 
the  meaaage  to  him:  Western  U.  TeL  Co.  v.  Henderson,  89  Ala.  510;  IS  Am. 
St.  Rep.  148.  In  Western  U.  Tel.  Co.  v.  Lindley,  62  Ind.  371,  it  was  decided, 
however,  that  in  an  action  to  recover  for  a  failure  to  deliver  a  message,  the 
fact  that  the  person  to  whom  it  was  addressed  did  not  live  within  the  speci. 
fied  diatanoe  from  the  telegraph  office  to  which  it  was  sent  ia  matter  of  de- 
lenae,  and  must  be  pleaded  by  the  company. 
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Delivery  to  Other  Person  than  Addressee.  —  When  a  telegram  is  received 
and  sent,  directed  to  one  person  in  care  of  another,  the  liability  of  the  com- 
pany ends  with  the  delivery  of  the  message  to  the  person  to  whose  care  it  is 
sent:  Western  U.  TeL  Co.  r.  Young,  77  Tex.  245;  19  Am.  St.  Rep.  751. 
A  telegram  may  properly  be  delivered  at  the  hotel  where  the  addressee  re- 
sides  when  he  is  not  found  at  his  place  of  business  because  of  his  absence  from 
town;  and  the  failure  of  the  hotel  clerk,  with  whom  the  message  is  left,  to 
deliver  it  to  the  addressee,  will  not  render  the  company  liable:  Western  U. 
TeL  Co.  r.  Triasal,  98  Ind.  666.  If  the  company,  after  exercising  due  dili- 
gence, fails  to  find  the  person  to  whom  a  message  is  addressed,  a  delivery 
of  the  telegram  to  his  wife,  with  information  to  the  sender,  is  sufficient: 
CHven  v.  Western  U.  Tel.  Co.,  24  Fed.  Rep.  119.  But  where  a  message,  ad- 
dressed to  "T.  W.  Pearsall  &  Co.,"  is  delivered  at  the  office  of  that  firm,  in 
an  envelope  addressed  "T.  W.  Pearsall,"  this  is  not  a  performance  of  duty  by 
the  company,  but  ia  prima  fane  evidence  of  negligence  on  its  part:  Pearsall 
V.  Western  U.  Tel  Co.,  44  Hun,  532. 

Burden  qf  Proof  is  on  the  telegraph  company  to  excnse  its  failure  to  make 
a  delivery  to  the  addressee  named:  Poj>e  v.  Western  U.  Tel.  Co.,  9  111.  App. 
687.  The  fact  that  the  person  addressed  was  not  at  his  office,  and  could  not 
be  found,  so  that  the  message  could  be  delivered  to  him,  is  matter  of  defense 
which  must  be  shown  by  the  company:  Western  U.  Tel.  Co.  v.  Cooper,  71 
Tex.  607;  10  Am.  St.  Rep.  772;  and  any  information  received  by  the  tele- 
graph messenger  at  the  office  of  the  addressee  as  to  his  whereabouts  is  admis- 
sible to  show  that  he  was  not  at  the  time  at  the  place  to  which  the  message 
was  sent:   Western  U.  Tel  Co.  v.  Cooper,  71  Tex.  507;  10  Am.  St.  Rep.  772. 

Insufficiency  of  Sermce.  — The  fact  that  the  business  of  a  particular  telegraph 
office  is  insufficient  to  justify  the  employment  of  a  separate  operator  or  mes- 
senger to  deliver  messages  does  not  excuse  the  company  from  liability  for 
failure  to  find  the  addressee  and  deliver  a  message  received  at  that  office: 
Western  U.  Tel  Co.  v.  Henderson,  89  Ala.  610;  18  Am.  St.  Rep.  148. 

Diligence,  whether  Question  of  Law  or  Fact.  —  In  Texas,  the  question  as  to 
whether  or  not  the  telegraph  company  has  exercised  reasonable  diligence  to 
find  the  addressee,  and  to  deliver  the  message,  is  always  a  question  of  fact, 
under  the  circumstances  of  each  particular  case,  of  which  the  jury  are  the 
exclusive  judges:  Western  IT.  Tel  Co.  v.  Cooper,  71  Tex.  507;  10  Am.  St. 
Rep.  772;  and  while  the  question  of  the  negligence  of  the  company  in  failing 
to  deliver  a  message  may  ordinarily  be  a  question  of  fact  for  the  jury,  when 
the  evidence  is  so  conflicting  that  fair-minded  men  may  differ  as  to  the  con- 
clusion to  be  reached  from  it,  yet  when  the  facts  are  admitted  or  undisputed, 
the  court  may  determine  the  question  of  negligence  as  a  question  of  law, 
according  to  the  weight  of  the  authorities:  Milliken  v.  Western  U.  Tel.  Co., 
HON.  Y.  403;  Deslottes  v.  Baltimore  and  Ohio  Tel  Co.,  40  La.  Ann.  183; 
Western.  U.  Tel  Co.  r.  McKibben,  114  Ind.  611;  Western  U.  TeL  Co.  v.  Lind- 
leu,  62  Ind.  371;  We$t«m  U.  TeL  Oo.  r.  Triual,  98  Ind.  666. 
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International   and  Great   Northern  Kailway 
Company  v.  MoKae. 

[82  Texas,  614.] 

€k)MMOir  Carriers  ow  Live-stock — Duty  to  Feed  awd  Water  in  Evert 
Kind  of  Weather.  —  A  railway  company  carrying  live-stock  must  pro- 
vide suitable  places  where  they  can  be  fed  and  watered  in  every  kind  of 
weather,  without  injury,  so  fir  as  this  can  be  done  by  the  use  of  proper 
care.  For  a  failure  to  perform  this  duty,  it  must  respond  in  damages;  nor 
will  its  liability  be  excused  by  the  muddy  condition  of  its  feeding-placea, 
caused  by  recent  rains. 

Common  Carriers  of  Live-stock  —  Evidence  of  Contract  in  Reduction 
of  Damages.  —  A  written  instrument  signed  by  a  shipper  of  live-stock 
and  the  conductor  of  the  train,  and  also  by  an  attesting  witness,  showing 
the  condition  of  the  live-stock  at  its  date,  is  inadmissible  in  evidence 
until  it  is  proved  by  such  attesting  witness,  or  his  absence  is  accounted 
for.  Until  then,  the  evidence  of  such  conductor  as  to  ita  contents  is 
also  inadmissible,  for  the  purpose  of  reducing  damages. 

Gould  and  Camp,  for  the  appellant. 
Greenwood  and  Greenwood,  for  the  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellee  to  re- 
cover damages  on  account  of  alleged  injuries  to  horses  shipped 
by  him  over  appellant's  railway,  cause  by  alleged  negligence 
and  wrongful  act  on  the  part  of  the  railway  company  or  its  ser- 
vants, and  resulted  in  a  judgment  for  $1,045  in  favor  of  plain- 
tiflF. 

Among  other  grounds  for  damages,  it  was  claimed  that  the 
stock-pens  at  Palestine,  a  place  where  it  was  necessary  to  feed 
the  horses,  were  in  such  condition  that  this  could  not  be  done, 
and  that  the  pens  were  so  muddy  that  the  horses  were  injured 
from  that  cause  while  in  the  pens.  There  was  evidence  tend- 
ing to  sustain  these  averments,  and  the  court  gave  a  proper 
charge  on  that  branch  of  the  case;  but  it  is  claimed  that  the 
court  erred  in  refusing  to  give  a  charge  requested  by  appellant, 
which  was  as  follows:  **  You  are  further  instructed  that  if  the 
pens  defendant  furnished  plaintiff's  stock  at  Palestine  were 
good  and  suitable  in  ordinary  good  weather,  but  were  muddy 
by  reason  of  recent  rains,  then  defendant  would  not  be  respon- 
sible for  damages  resulting  from  the  condition  of  said  pens." 

The  law  makes  it  the  duty  of  all  common  carriers  "who 
convey  live-stock  of  any  kind  to  feed  and  water  the  same  dur- 
ing the  time  of  conveyance,  ....  unless  otherwise  provided 
by  special  contract":  Rev.  Stats.,  art.  284;  and  if  the  cars 
in  which  they  are  transported  be  not  so  constructed  that  this 
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may  be  done  without  unloading,  then  it  becomes  the  duty  of 
a  railway  company  carrying  such  stock  to  provide  places  where 
they  may  be  unloaded,  watered,  and  fed  without  injury;  and 
it  is  not  enough  that  the  places  so  prepared  may  be  "  suitable 
in  ordinarily  good  weather,"  for  such  freight  must  be  trans- 
ported during  bad  weather  as  well  as  good,  and  it  is  the  duty 
of  the  carrier  to  provide  places  where  this  can  be  done  in  any 
kind  of  weather  without  injury  to  the  stock,  so  far  as  this  can 
the  done  by  the  use  of  proper  care. 

There  was  evidence  tending  to  show  that  much  of  the  injury 
to  the  horses  occurred  before  they  left  Palestine,  and  on  the 
rial  defendant  offered  to  introduce  in  evidence  a  paper  signed 
by  plaintiff  at  Longview,  a  place  beyond  Palestine,  showing 
that  when  the  horses  reached  Longview  only  two  or  three  of 
them  were  injured,  and  that  the  others  were  in  good  condition. 
The  bill  of  exceptions  shows  that  this  paper  was  signed  by  the 
conductor  on  appellant's  train,  as  well  as  by  plaintiff,  and  that 
it  was  also  signed  by  another  person  as  a  witness.  Defendant 
proposed  to  prove  the  execution  of  the  paper  by  the  conductor, 
and  also  to  prove  the  same  facts  by  him  that  were  shown  by 
the  paper;  but  plaintiff  objected  to  this  evidence,  on  the  ground 
that  the  execution  of  the  paper  was  not  proved  by  the  person 
who  signed  it  as  a  witness,  and  this  evidence  was  excluded,  as 
was  that  of  the  conductor  offered  to  prove  the  same  facts.  This 
ruling  of  the  court  is  assigned  as  error. 

The  general  rule  is,  that  the  execution  of  instruments  hav- 
ing subscribing  witnesses  must  be  proved  by  such  witnesses, 
or  good  reasons  shown  why  this  cannot  be  done,  and  this  rule 
has  been  applied  to  instruments  not  evidencing  contracts,  such 
as  notices  to  quit,  receipts,  and  like  papers:  McMahan  v.  Mc' 
Orady,  5  Serg.  &  R.  314;  Heckert  v.  Haine,  6  Binney,  16;  Doe 
V.  Durnford,  2  Moore  &  S.  64;  Higgs  v.  Dixon^  2  Stark.  181. 
Such  we  must  concede  to  have  been  the  rule  at  common  law 
as  practiced  in  England  on  December  20,  1836,  when  the  stat- 
ute was  passed  making  the  common  law  of  England  as  there 
practiced  applicable  to  evidence.  This  rule  was  kept  in  force 
when  the  Revised  Statutes  were  adopted,  and  has  not  since  been 
changed;  but  it  might  be  worthy  of  the  consideration  of  the 
legislature  whether  such  a  rule  ought  to  be  applied  in  any 
case  in  which  the  law  does  not  require  an  instrument  to  be 
authenticated  by  attesting  witnesses.  In  England  we  under- 
stand the  rule  ti)have  been  so  changed  by  statute  as  to  render 
it  unnecessary  to  call  attesting  witnesses  in  any  case  in  which 
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the  law  does  not  require  such  instrument  to  be  so  attested: 
Best  on  Evidence,  221.  While  this  does  not  affect  the  question 
before  us,  it  tends  to  show  that  a  people  so  conservative  as  the 
English  have  recognized  the  fact  that  the  unrestricted  rule  it- 
self was  hurtful,  or  that  the  courts  in  its  application  had  car- 
ried it  beyond  its  original  purpose  to  a  point  not  consistent 
with  or  not  necessary  to  the  proper  administration  of  justice. 
The  paper  is  not  before  us,  but  the  bill  of  exceptions  shows 
that  the  company  required  the  conductor  as  well  as  the  shipper 
to  sign  such  papers,  and  that  it  required  the  signatures  of  those 
persons  to  be  witnessed  by  another.  The  reason  why  it  was 
required  of  the  shipper  doubtless  was  to  have  an  admission 
from  him  as  to  the  condition  of  his  stock  at  given  points,  and 
the  inference  is,  that  the  statement  by  the  conductor  was  re- 
quired in  order  that  upon  any  change  of  conductors  the  com- 
pany might  know  the  condition  of  the  shipment  at  the  point 
where  one  conductor  ceased  to  have  control  of  it  and  turned 
it  over  to  another.  Such  information  might  be  valuable  as  an 
admission  and  in  many  other  ways  to  a  railway  company;  and 
when  under  its  rules  the  admissions  of  the  shipper  and  con- 
ductor are  required  to  be  in  writing,  attested  by  a  third  per- 
son, and  are  so  made,  then  we  are  of  opinion  that  it  is  necessary 
to  prove  the  instrument  containing  such  admissions  by  the 
testimony  of  the  subscribing  witness,  unless  facts  are  shown 
which  excuse  this.  No  effort  is  shown  to  have  been  made  to 
prove  the  execution  of  the  instrument  by  the  subscribing  wit- 
ness, nor  was  it  shown  that  his  evidence  might  not  be  obtained; 
and  under  this  state  of  facts  the  court  did  not  err  in  excluding 
the  instrument  nor  in  excluding  the  testimony  of  the  conduc- 
tor in  so  far  as  it  related  to  what  it  was  contained  in  it. 

The  evidence  introduced  to  show  the  amount  of  damages 
plaintiff  was  entitled  to  was  of  the  character  to  which  parties 
must  necessarily  resort  in  such  cases,  was  relevant,  and  was 
such  as  would  have  justified  a  larger  verdict,  and  the  court 
did  not  err  in  admitting  it. 

The  judgment  was  against  the  defendant  railway  company; 
but  it  coming  to  the  knowledge  of  the  court  in  some  way  that 
its  property  was  in  the  hands  of  receivers,  the  court  directed 
that  the  judgment  be  certified  to  the  court  having  control  of 
the  receivership  for  payment,  and  provided  that  execution 
should  issue  against  the  company  in  the  event  it  was  put  in 
possession  again  of  its  property  before  the  judgment  was  sat- 
isfied. 
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So  much  of  the  judgment  as  suspended  plaintiff's  right  to 
an  execution,  and  required  the  judgment  to  be  certified  for  set- 
tlement to  the  court  controlling  the  receivership,  may  have 
been  unauthorized;  but  this  is  not  a  matter  of  which  appellant 
can  complain,  and  appellee  does  not. 

We  find  no  error,  and  the  judgment  will  be  affirmed. 


RaILBOADS  —  CARRniRB    OW    LiVK-STOCK  —  DuTT    TO    F«BD    AND  WatBR. 

—  A  caatoin  requiring  a  shipper  to  go  ou  the  same  train  with  his  stock,  to  feed 
and  water  it,  cannot  be  sustained  because  the  law  imposes  this  duty  on  the 
carrier,  and  he  cannot  transfer  it  to  the  shipper  by  custom:  Missouri  Pae.  R. 
R.  Co.  V.  Fagan,  72  Tex.  127;  13  Am.  St.  Rep.  776,  and  note.  It  is  negli- 
gence per  se,  according  to  section  4386  of  the  United  States  Revised  Statutes, 
for  a  railroad  company  to  keep  live-stock  on  their  cars  more  than  twenty- 
eight  consecutive  hoars  without  unloading  them  for  rest,  water,  and  food,  and 
the  fact  that  the  company's  stock-yard  was  on  fire  upon  the  arrival  of  the  train 
will  not  excuse  it  for  not  famishing  the  proper  facilities  to  the  person  in 
charge  for  caring  for  them:  Nashville  etc.  R'y  Co.  v.  Heggie,  86  Oa.  210;  22 
Am.  St.  Rep.  453,  and  note.  See  extended  note  to  Clarke  v.  Rochester  etc. 
B.  R.  Co.t  67  Am.  Deo.  208,  diflcassing  the  liability  of  carriers  of  live-stock. 
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[82  Tbxas,  667.] 

BncxNCK — Rss  Ozstm  Declarations  Madb  Subsequbnt  to  Accidsnt. 
—  The  declarations  of  one  injured  in  a  railway  accident,  as  to  its  cause, 
made  at  the  place  within  a  few  minutes  after  it  occurred,  are  admissible 
as  part  of  the  res  gestae. 

NiAUOiu^cB  —  QussnoN  or  Fact.  —  When,  in  an  action  against  a  railway 
company  to  recover  for  the  death  of  a  brakeman,  alleged  to  have  been 
oaased  by  a  defective  brake-beam  and  switch,  the  evidence  in  support  of 
the  allegation  is  conflicting,  the  question  of  the  negligence  of  the  com- 
pany and  the  contributory  negligence  of  the  deceased  is  properly  left  for 
consideration  and  determination  by  the  jury. 

Oohtbibutort  Neqlioenob  —  Uncooflino  Moving  Cars. —  The  fact  that 
a  brakeman  is  injured  while  attempting  to  uncouple  moving  cars  does 
not  of  itself  establish  negligence  contributing  to  his  injury,  when  the 
evidence  shows  that  this  is  a  usual  and  often  necessary  practice,  and 
fails  to  show  that  it  could  not  have  been  done  without  injury  but  for 
other  defects  in  the  road-bed  of  such  nature  as  were  likely  to  make  a 
brakeman  stumble  and  fall. 

NlQLiOENCB  —  Liability  for  Incompetenot  of  Emploteb.  — Where,  in  an 
action  to  recover  for  an  injury  to  a  railway  brakeman,  caused  by  a  defect- 
ire  track,  and  received  while  he  was  attempting  to  uncouple  cars,  the 
evidence  shows  that  the  employee  to  whom  the  railroad  company  con- 
fided the  duty  to  keep  its  track  in  repair  was  incompetent,  and  fails  to 
■how  that  such  brakeman  knew  of  its  defective  condition  at  the  time  and 
Ax.  St.  Kkp,  Vol.  XXVII. -59 
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place  of  the  accident,  the  negligence  of  the  company  is  established,  and 
a  recovery  may  be  had  for  the  injury. 
DsATH  OJ  Parent  —  Unborn  Child  mat  Recover  for.  —  A  child  unborn  at 
the  time  of  the  negligent  killing  of  its  parent  in  the  employ  of  a  railway 
company  is  entitled *to  recover  damages  therefor  as  a  ^..^  viving  child. 

F.  H.  Prendergastj  for  the  appellant. 

P.  fl".  Rowell  and  C.  A.  Cviberaonf  for  the  appellees. 

Stayton,  C.  J.  T.  B.  Robertson  having  been  killed  while 
in  the  employment  of  appellant  as  a  brakeman,  this  action 
was  brought  by  his  mother,  wife,  and  children,  to  recover 
damages  resulting  from  his  death,  which  it  is  alleged  resulted 
from  the  negligence  of  the  railway  company.  The  evidence, 
other  than  the  declarations  of  the  deceased  hereafter  to  be 
referred  to,  showed  that  he  was  injured  while  attempting  to 
uncouple  moving  cars. 

A  witness  was  permitted  to  state  that  he  "  was  about  fifty 
or  sixty  yards  from  Robertson  when  he  was  hurt,  and  I  heard 
Robertson  halloo,  and  I  ran  immediately  to  him  and  reached 
him  before  they  got  him  out  from  under  the  tender.  He  was 
fully  conscious.  I  was  about  the  first  to  reach  him,  and  he 
then  and  there  stated  that  he  was  uncoupling  the  car  from 
the  engine,  and  just  as  he  pulled  the  pin  he  stumbled,  and  the 
brake-beam  caught  his  foot  and  threw  him  across  the  rail." 

This  evidence  was  objected  to,  on  the  ground  that  it  was 
hearsay,  and  not  part  of  the  res  gestae;  but  the  objection  was 
overruled,  and  this  ruling  is  assigned  as  error. 

It  may  be  that  the  admission  of  such  evidence  is  hard  to 
reconcile  with  the  principles  of  evidence,  and  could  we  deem 
it  an  open  question,  the  writer  would  be  inclined  to  reject  it; 
but  the  great  weight  of  American  authority  is  in  favor  of  its 
reception,  and  the  former  decisions  of  this  court  are  on  the 
same  line.  The  question  was  considered  at  the  present  term, 
and  such  evidence  held  admissible  in  the  case  of  Railway  v. 
Anderson,  wherein  authorities  bearing  on  the  question  are 
cited.  The  circumstances  under  which  the  declarations  in 
question  were  made  were  such  as  to  almost  preclude  the  belief 
that  any  self-serving  purpose  prompted  them,  and  we  cannot 
hold  that  it  was  error  to  receive  the  evidence. 

There  was  evidence  tending  to  show  that  the  brake-beam 
was  not  in  good  order,  and  that  it  came  nearer  to  the  rails 
than  it  should  have  been,  but  there  was  some  conflict  as  to 
this. 
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The  averments  of  negligence  on  the  part  of  the  railway  com- 
pany on  which  plaintiffs  based  their  right  to  recover  contained 
the  following:  "  That  while  the  said  T.  B.  Robertson  was,  in 
the  regular  and  proper  and  careful  discharge  of  his  duties, 
uncoupling  a  car  from  the  tender  of  the  engine  pulling  the 
freight  train  upon  which  said  Robertson  was  employed  as 
aforesaid,  at  night,  on  said  January  12,  1889,  and  while  said 
Robertson  was  passing  carefully  from  between  said  tender  and 
Bald  car,  the  spikes  in  the  frog-brace,  which  were  then  and 
there  out  of  order,  dangerous,  and  unsafe,  tripped  the  said 
Robertson,  and  the  brake-beam  of  said  tender,  which  was  old, 
out  of  order,  and  dangerous,  and  unsafe,  caught  the  foot  of 
said  Robertson,  and  threw  him  down,  and  held  him  so  that  the 
wheels  of  said  tender  and  car  passed  over  the  body  of  said 
Robertson,  and  cut  off  both  his  legs,  and  cruelly  killed  him  as 
aforesaid."  It  was  further  alleged  that  his  death  was  caused 
by  the  negligence  of  the  appellant  and  its  employees,  in  that 
"said  cars,  tender,  track,  road-bed,  frog,  switch,  frog-brace, 
brake-beam  of  the  tender,  and  the  guide-rails  at  the  place 
where  said  injuries  were  inflicted  upon  said  Robertson  were 
each  and  all  old,  out  of  order,  dangerous,  and  unsafe;  that  the 
section  foreman  of  said  section  at  that  time  was  incompetent 
and  unfit;  that  all  these  things  caused  and  contributed  to 
said  injuries;  that  the  unsafe  and  dangerous  condition  thereof 
was  wholly  unknown  to  said  Robertson;  that  the  incompe- 
tency and  unfitness  of  said  foreman  were  unknown  to  said 
Robertson;  and  that  defendant  and  its  agents  and  employees 
had  full  knowledge  of  all  these  things,  and  might  have  known 
the  same  by  the  exercise  of  legal  and  proper  care.'' 

Lee  Whitworth,  who  was  by  occupation  a  track  foreman,  tes- 
tified: "Shortly  after  Robertson  was  injured  I  examined  the 
part  of  the  track  where  he  was  injured.  There  were  there 
side-tracks,  frogs  and  frog-braces,  and  guide-rails.  I  found 
the  spikes  and  frog-bolts  in  an  unsafe  condition  by  the 
epikes  being  up  from  the  rails  and  frog-bolts  extending  out 
too  far  from  the  frog,  making  it  unsafe  for  trainmen,  and  liable 

to  trip  and  throw  them I  examined  the  track  a  short 

time  after  the  accident.  I  made  the  examination  to  find  out 
the  condition  of  the  track,  as  he,  deceased,  had  said  he  stum- 
bled on  something.     He  said  this  just  after  the  injury." 

T.  R.  Walker,  after  stating  that  he  was  the  first  to  reach 
deceased  when  under  the  tender,  said:  "  Early  the  next  morn- 
ing I  went  up  to  where  Robertson  was  injured,  to  examine  tlie 
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track  to  see  what  made  him  stumble.  I  found  blood  and 
small  pieces  of  his  clothing  and  bones  on  the  track  where  he 
was  run  over,  and  right  at  that  place  was  a  frog-brace,  spikes, 
and  guide-rails;  the  spikes  around  and  in  the  frog-brace  were 
not  driven  over  half  up,  being  about  two  and  three  inches 
above  the  tie,  and  two  of  the  bolts  connecting  the  rails  pro- 
jected about  three  inches  from  the  top,  or  not  inside  the  brace 
between  the  rails,  rendering  it  very  unsafe  for  employees  on  the 
track,  and  liable  to  cause  any  one  to  stumble  and  fall." 

The  evidence  thus  standing,  defendant  requested  the  court 
to  give  the  following  charge:  "The  jury  are  charged  that 
there  is  no  sufficient  evidence  to  justify  them  in  finding  for 
plaintiflF  on  the  ground  that  the  brake-beam  was  defective. 
You  will  therefore  not  consider  any  effect  the  brake-beam  may 
have  had." 

The  refusal  to  give  this  charge  is  assigned  as  error,  but  we 
are  of  opinion  that  the  court  did  not  err  in  this.  It  would  not 
have  been  proper  for  the  court  to  pass  upon  the  question  of 
fact,  and  to  withdraw  it  from  the  consideration  of  the  jury, 
when  there  was  evidence  tending  to  show  that  the  brake-beam 
was  not  in  proper  condition;  and  if  this  were  not  true,  in  view 
of  the  evidence  showing  such  defects  in  the  construction  of  the 
road  at  the  place  the  accident  occurred  as  were  shown,  these 
being  such  as  were  likely  to  cause  the  brakeman  to  stumble 
and  fall,  it  would  have  been  improper  to  withdraw  from  the 
jury  the  consideration  of  any  defects  that  with  others  brought 
about  the  injury,  even  if  it  had  been  shown  that  the  particular 
defect  would  not  alone  have  caused  it.  Whether  the  brake- 
beam  was  defective,  and  whether  this  alone  or  with  other  de- 
fects was  the  cause  of  the  injury,  was  for  the  jury. 

There  is  but  one  objection  urged  to  the  charge  given  by  the 
court,  and  that  is,  that  "  the  court  erred  in  the  seventh  sectioa 
of  the  charge,  in  allowing  the  jury  to  find  for  plaintiff  on  ac- 
count of  a  defective  brake-beam,  because  there  was  no  evidence 
that  the  brake-beam  was  defective,  nor  that  the  defect,  if  any, 
caused  the  injury." 

The  evidence  bearing  on  the  condition,  so  far  as  necessary 
to  state  it,  is  as  follows:  Hunnicutt,  who  testified  for  ap- 
pellee, said:  "  I  was  in  the  employ  of  defendant  on  January 
12, 1889,  and  my  duty  was  to  make  and  repair  brake-beams  ta 
engines  and  tenders.  The  standard  height  of  a  brake-beam  is 
nine  inches  from  the  top  of  the  rail  when  new  and  empty,  but 
when  the  tender  is  loaded  it  will  come  down  to  seven  or  seven 
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and  one  half  inches When  they  get  below  seven  inches 

high  they  are  repaired." 

Walker  testified  that  "  since  my  employment  with  said  com- 
pany [appellant]  I  have  measured  a  good  many  brake-beams 
to  engine-tenders,  and  have  always  found  same  to  measure 
not  less  than  nine  inches  nor  any  more  than  fourteen  inches 
high  above  the  rails." 

The  witness  Kelley,  who  testified  for  appellant,  on  cross-ex- 
amination said:  "We  measured  the  brake-beam  about  two 
hours  after  Robertson  was  hurt.  We  measured  from  the  top 
of  the  rail  to  the  bottom  of  the  brake-beam  with  a  stick,  and  I 
measured  the  stick  with  my  hands,  and  we  decided  from  that 
that  it  was  about  five  inches  from  top  of  rail  to  bottom  of 
brake-beam." 

Fuller,  the  engineer,  testified  that  at  the  time  of  the  injury 
the  brake-beam  was  seven  and  one  half  inches  above  the  rail. 

The  charge  of  the  court  properly  permitted  the  jury  to  con- 
sider whether  or  not  the  brake-beam  was  defective,  and  whether 
that  caused  the  injury,  for  there  was  evidence  tending  to  show 
that  it  was  defective,  and  that  this  defect  may  have  caused  or 
contributed  to  the  injury. 

It  is  urged  that  "  the  court  erred  in  overruling  motion  for  a 
new  trial,  because  the  evidence  did  not  show  what  it  was  that 
caused  T.  B.  Robertson  to  fall.  The  evidence  did  not  show 
any  negligence  on  the  part  of  the  defendant  that  caused  the 
injury  to  Robertson."  And  further,  that  "the  court  erred  in 
not  granting  a  new  trial,  because  the  verdict  is  contrary  to  the 
evidence,  in  this:  The  evidence  showed  that  T.  B.  Robertson 
went  in  between  the  engine-tank  and  a  car  to  uncouple  them 
while  the  cars  were  moving  four  miles  per  hour,  at  night,  at  a 
point  where  the  side-track,  guard-rails,  and  switches  and  frogs 
of  the  switch  were,  and  that  he  stumbled  and  fell,  without  any 
fault  of  defendant." 

The  evidence  showed  that  the  deceased  was  uncoupling  a 
car;  that  he  entered  between  the  cars  while  in  motion  for  that 
purpose;  that  the  track  was  in  bad  condition  at  the  place  in 
respects  which  were  likely  to  bring  about  just  such  a  result; 
even  if  we  discard  all  evidence  tending  to  show  that  the  brake- 
beam  was  not  in  proper  condition,  and  looking  to  the  entire 
evidence,  it  cannot  be  said  that  there  was  not  sufl&cient  evi- 
dence to  show  how  the  injury  occurred,  and  what  caused  it. 
The  court  instructed  the  jury  as  to  the  degree  of  care  it  was 
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incumbent  on  deceased  to  have  used  to  entitle  appellees  to  re- 
cover, and  the  evidence  showed  that  it  was  usual  and  often 
necessary  for  brakeraen  to  enter  between  moving  cars  for  the 
purpose  of  uncoupling  them,  and  it  does  not  appear  that  this 
might  not  have  been  done  without  injury  but  for  the  defects 
pointed  out  by  the  witness,  which  were  such  as  were  likely  to 
cause  a  brakeman  to  stumble  and  fall.  It  is  shown  that  the 
person  to  whom  the  company  confided  the  duty  to  keep  the 
track  in  order  was  incompetent,  and  it  was  not  shown  that  de- 
ceased knew  of  its  defective  condition  when  and  where  he  at- 
tempted to  uncouple  cars  and  lost  his  life. 

It  cannot  be  said  that  the  evidence  shows  a  case  in  which 
the  railway  company  was  free  from  negligence,  which  was 
probably  the  direct  cause  of  the  accident;  nor  can  it  be  said 
that  the  facts  show  a  case  in  which,  as  matter  of  law,  deceased 
was  guilty  of  such  negligence  as  would  have  precluded  a  re- 
covery by  him  had  he  lived;  and  on  all  these  questions  the 
jury  passed  under  a  charge  not  complained  of,  and  with  evi- 
dence upon  which  they  might  reasonably  find  that  the  injury 
resulted  from  a  cause  that  would  fix  liability  on  appellant; 
and  we  cannot  reverse  the  judgment  on  the  ground  that  a 
new  trial  should  have  been  granted  on  the  grounds  referred  to. 

It  is  claimed  that  the  verdict  was  excessive,  and  that  for 
this  reason  a  new  trial  should  have  been  granted.  The  ver- 
dict was  for  ten  thousand  dollars.  Deceased  was  a  man  forty 
years  of  age,  in  good  health,  an  experienced  railway  man,  who 
bad  held  higher  positions  in  such  service  in  another  state  than 
he  was  holding  at  the  time  of  the  injury.  He  was  receiving 
only  seventy-five  dollars  per  month  as  brakeman  when  in- 
jured; but  with  capacity  to  fill  higher  positions  in  railway 
service,  this  cannot  be  made  the  measure  of  appellees'  loss, 
for  if  competent  and  faithful,  it  might  be  reasonably  expected 
that  he  would  have  been  promoted  to  higher  service  with  in- 
creased compensation. 

One  of  the  plaintiffs  was  unborn  at  the  time  of  the  death  of 
the  father,  and  it  is  contended  that  under  the  statute  this 
child,  to  whom  two  thousand  dollars  was  awarded,  was  not 
entitled  to  recover,  because  not  within  the  meaning  of  the  law 
a  "  surviving  child."  Looking  to  the  purpose  of  the  law,  there 
can  be  no  question  of  the  right  of  such  a  child  to  recover,  and 
80  it  was  held  under  the  English  act  known  as  Lord  Camp' 
bell's  act,  and  so  it  has  been  held  in  this  state:  Nelson  v. 
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Galveston  etc.  Ry,  78  Tex.  621;  22  Am.  St.  Rep.  81;  Mmouri 
Pac.  R'y  Co.  v.  Lehmberg,  75  Tex.  67. 

Finding  no  error,  the  judgment  will  be  affirmed. 


EVIDENOB  —  RE3  GeSTJI  —  DECLARATIONS  MaDB  StTBSEQaBlTT  TO  AOOI- 
SSNT. — Declarations  made  by  an  injured  passenger  ImmeHiately  after  an 
accident,  and  while  be  was  still  lying  in  tbe  place  where  he  received  the  in* 
jury,  are  admissible  as  a  part  of  the  res  gestae:  Pennsylvania  R.  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  15  Am.  St.  Rep.  701,  and  note;  Leakey  v.  Cass  Ave.  etc  R'y 
Co.,  97  Mo.  165;  10  Am.  St.  Rep.  300,  and  note;  note  to  HincMiffe  v.  Koontz, 
16  Am.  St.  Rep.  407.  See  also  note  to  Internalional  etc  R'y  Co.  v.  Andersonf 
ante,  p.  907. 

Negligence,  when  a  Question  fob  the  Jury:  See  Carter  v.  Oliver  Oil  Co.f 
34  S.  C.  211;  ante,  815,  and  note.  Where  the  evidence  is  conflicting,  it  is  for 
the  jury  to  determine  the  question  of  the  negligence  of  the  company,  and  the 
contributory  negligence  of  the  person  injured:  Hinkle  r.  Ridimond  etc  R.  Rm 
Co.,  109  N.  0.  472;  20  Am.  St.  Rep.  581,  and  note. 

Negligence  Causing  Death  of  Father,  Right  of  Posth0moit8  Child 
TO  Recover  vor.  —  A  posthumous  child  is  entitled  to  recover  damages  for 
the  death  of  his  father,  resulting  from  injuries  inflicted  through  the  negligence 
of  a  railroad  company,  under  a  statute  giving  to  the  "surviving  children"  a 
right  to  maintain  an  action  in  such  a  case:  Nelson  r.  Qalveslon  etc  R'y  Co., 
78  Tex.  621;  22  Am.  St.  Rep.  81,  and  note. 

Ra[LROads  —  Injdrt  to  Braeeman.  —  A  railroad  company  is  answerable 
to  any  one  of  its  servants  operating  its  road  for  the  negligence  of  one  of  ita 
officers  or  servants  whose  duty  it  is  to  keep  it  in  a  reasonably  safe  condition, 
and  who  culpably  fails  to  do  so,  or  to  give  notice  or  warning  thereof:  Kansas 
City  etc.  R.  R.  Co.  v.  Kier,  41  Kan.  661;  13  Am.  St.  Rep.  311,  and  note.  It 
is  negligence  in  a  railway  company  to  leave  holes  between  the  oross-tiea  on 
its  track  after  being  warned  of  the  danger,  and  a  car  coupler  in  their  employ 
who  is  injured  thereby  without  negligence  on  his  part  may  recover;  but  if 
the  evidence  as  to  his  contributory  negligence  is  conflicting,  the  question  of 
negligence  is  one  for  the  jury:  Missouri  Pac  R'y  Co.  v.  Jones,  76  Tex.  151; 
16  Am.  St.  Rep.  879,  and  note. 
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Trusts  —  Personal  Liability  of  Trustees.  — BBNErioiARiBS  of  •  trust  art. 
not  necessary  parties  to  a  suit  for  a  debt  incurred  by  the  trustee  in  the 
management  of  the  trust,  and  for  which  he  is  personally  liable. 

Trusts  in  Mercantile  Business  — Partnbbshif.  —  A  trust,  and  not  a  part. 
nership,  is  created  when  a  trustee  appointed  by  a  court  has  the  entire 
control  and  sole  management  of  a  mercantile  business,  for  tbe  benefit  of 
the  beneficiaries  named  in  the  instrument  creating  the  trast,  without  any 
right  on  their  part  to  withdraw  their  interests. 

Trusts  —  Personal  Liability  op  Trustee.  —  A  trustee  who  carries  on  a 
mercantile  business  with  the  trust  assets,  for  the  benefit  of  the  cestuis  qm 
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trust,  Is  responsible  to  the  trust  creditors,  not  only  to  the  extent  of  the 
trust  assets,  but  also  with  his  own  property. 
Tbusts  —  Pkrsonal  Liability  or  Tbustes.  —  A  trustee  who  carries  on  m 
mercantile  business  with  the  trust  assets,  for  the  benefit  of  the  ceatuu  que 
trust,  is  personally  liable  for  goods  purchased  by  him  and  charged  to  the 
trust  without  first  establishing  the  account  as  a  debt  against  the  trust 
estate,  nor  are  the  beneficiaries  necessary  parties  to  the  suit. 

Action  by  Lyons  &  Co.  against  Nathan  Connally,  person- 
ally, to  recover  for  certain  goods  sold  to  the  firm  of  Connally 
&  Co.  at  his  request.  Defendant  demurred,  on  the  ground  that 
there  was  no  allegation  that  Connally  &  Co.  were  insolvent, 
unable  or  unwilling  to  pay,  that  there  was  a  want  of  proper 
parties,  and  that  the  account  was  barred  by  the  statute  of  lim- 
itations. The  demurrer  was  overruled,  and  judgment  rendered 
for  the  plaintiffs.  On  February  25,  1875,  M.  A.  T.  Connally 
executed  an  instrument  in  writing,  reciting,  in  effect,  "that  in 
consideration  of  the  fact  that  my  success  in  business  is  princi- 
pally owing  to  the  efforts  and  assistance  of  my  father,  C.  P.  Con- 
nally, as  well  as  those  of  my  brothers,  Drury  A.  Connelly  and 
Nathan  Connally,  ....  and  in  and  for  the  further  considera- 
tion of  the  natural  love  and  affection  I  have  for  and  bear  to 
my  said  father  and  all  my  brothers,  to  wit,  Drury  A.  Connally, 
Nathan  Connally,  Commodore  P.  Connally,  Jr.,  David  M.  Con- 
nally, Lafayette  T.  Connally,  James  H.  Connally,  and  Edgar 
Connally,  I  hereby  sell,  transfer,  and  convey  in  absolute  sale, 
except  the  one  ninth  of  the  amount  of  the  same  which  I  re- 
serve for  myself  and  subject  to  my  control,  all  my  right,  title, 
and  interest  in  and  to  the  goods,  wares,  and  merchandise 
which  I  now  have  on  hand,  as  well  as  moneys,  notes,  claims, 
and  accounts  due  me  and  growing  out  of  and  with  my  said 
mercantile  business  carried  on  in  Sulphur  Springs,  together 
with  the  lot  of  land  and  storehouse  erected  thereon,  and  which 
I  am  now  occupying  in  my  said  business  [reference  is  here 
made  to  record-book  for  full  description],  all  of  which  amounts 
to  the  sum  of  $13,455.83,  and  said  property  as  aforesaid,  and 
described  as  aforesaid,  I  now,  in  consideration  as  aforesaid, 
turn  over  and  deliver  to  my  said  father,  the  said  C.  P.  Con- 
nally, in  good  faith,  being  wholly  out  of  debt  at  this  time.  I 
do  so,  however,  in  trust,  except  as  hereinafter  set  out,  as  fol- 
lows: Said  sum  of  $13,455.83  is  now  by  me  divided  into  nine 
equal  shares,  each  share  amounting  to  the  sum  of  $1,495.09; 
the  whole  amount  is  still  to  be  kept  together  and  undivided, 
except  as  hereinafter  provided,  and  my  said  father,  C.  P.  Con- 
nally, is  hereby  appointed  trustee  of  said  fund,  and  is  to  con- 
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tinue  said  sum  and  its  increase  in  amount,  if  any  there  be,  in 
active  and  constant  operation  in  the  business  heretofore  by 
me  pursued,  to  wit,  merchandising,  and  in  his  own  name,  or 
in  such  name  and  style  as  he  may  prefer,  and  is  to  keep  cor- 
rect accounts  of  all  gains  and  losses,  so  that  at  the  end  of  each 
year  he  can,  by  his  balance-sheet,  correctly  show  how  said 
business  stands.  The  one-ninth  part  of  the  amount  here  by 
me  transferred  or  assigned  to  my  said  father  is  transferred  to 
him  in  absolute  and  unconditional  sale,  together  with  its  in- 
crease. One-ninth  part  thereof,  with  its  increase,  in  case  the 
said  sum  should  by  his  management  be  increased,  is  reserved 
for  myself,  and  he  is  to  turn  over  the  same  to  me  whenever 
I  or  my  assignee  or  legal  representative  shall  demand  of  him 
BO  to  do.  The  other  seven  ninths  and  its  increase  shall  go 
to  the  support  and  maintenance  and  education,  or  as  much 
thereof  as  may,  in  my  father's  estimation,  be  necessary  for  that 
purpose,  of  my  brothers,  whose  names  I  have  alread}*^  herein 
given.  Any  of  my  grown  brothers,  and  when  they  shall  be- 
come grown,  who  will  remain  with  my  said  father,  the  said 
trustee  herein,  and  assist  him  for  reasonable  wages,  such  as 
he  may  contract  to  give  them,  are  to  be  boarded  out  of  said 
fund,  but  not  otherwise.  When  and  after  each  of  my  seven 
brothers  shall  become  of  twenty-five  years  of  age,  my  said 
trustee  shall  advance  and  pay  over  to  him  his  pro  rata  of  the 
amount  then  on  hand,  and  said  trustee  may  advance  and  pay 
over  said  pro  rata  share  to  any  one  when  he  thinks  safe  and  pru- 
dent to  do  so,  even  before  he  arrives  at  the  age  of  twenty-five 
years,  and  especially  so  if  he  seem  inclined  to  attend  energet- 
ically to  any  species  of  business,  and  prosper  in  said  business; 
but  no  amount  under  this  condition  is  to  be  advanced  before 
the  age  of  twenty-five  years  for  uncertain  or  prodigal  purposes. 
I  mean,  by  his  pro  rata  above  set  forth,  the  one-seventh  interest 
of  the  brothers'  interest  or  part  at  the  time  the  advancement 
was  made,  and  without  regard  to  the  amount  now  transferred. 
The  advancement  when  so  made  must  be  taken  by  said 
brother  in  full  payment  of  his  portion,  without  recourse  on 
the  main  fund  for  further  advancement.  A  final  settlement 
shall  not  be  demanded  nor  had,  nor  shall  any  of  the  benefici- 
aries of  the  trust  herein  created  force  by  law  or  equity  a  final 
settlement  by  trustee,  till  my  youngest  brother  Edward  shall 
arrive  at  the  age  of  twenty-five  years,  or  in  case  of  his  death, 
till  the  period  of  time  when  he  would  be  twenty-five  years  of 
age  if  alive.     My  father,  the  said  trustee,  shall  not,  under  any 
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circumstances,  be  required  to  give  bond  to  faithfully  carry  out 
the  trust  herein  created.  I  trust  only  to  his  integrity  to  do  so; 
and  I  further  provide  that  said  trustee,  my  father,  the  said 
C.  P.  Connally,  shall,  for  his  services  in  faithfully  carrying  out 
this  trust,  and  for  his  services  in  managing  said  mercantile 
business,  have  and  receive  one  thousand  dollars  per  annum  of 
and  out  of  said  fund  here  conveyed  in  trust  as  above  set  forth. 
Witness  my  hand,"  etc.  The  trial  court  found  that  C,  P.  Con- 
nally accepted  such  trust,  and  executed  the  same  until  his 
death;  and  that  thereafter,  on  March  24,  1882,  Nathan  Con- 
nally was  appointed  trustee  under  said  trust  by  a  court  oi 
competent  jurisdiction;  and  that  he  accepted  and  continued 
to  execute  said  trust,  and  to  carry  on  said  mercantile  business 
under  the  name  of  Connally  &  Co.  until  January  20,  1886, 
when  it  was  attached  by  creditors,  including  plaintiffs,  for 
debts  amounting  to  $31,121.39,  while  its  assets  amounted  to 
$20,000,  and  that  on  January  16,  1886,  defendant  withdrew 
the  deposits  of  Connally  &  Co.  from  the  bank,  amounting  to 
$4,286.  That  during  July,  August,  and  September,  1885,  the 
plaintiflFs,  Lyons  &  Co.,  sold  and  delivered  to  Connally  &  Co. 
goods  to  the  amount  of  $6,082.14  on  credit,  no  part  of  which 
was  ever  paid.  The  conclusions  of  law  are  sufficiently  stated 
in  the  opinion. 

E.  B.  Perkins,  and  Whittle  and  Son,  for  the  appellant. 

E.  C.  McLean,  for  the  appellees. 

Garbett,  p.  J.,  Section  B.  Appellant's  first,  second,  and 
eighth  assignments  of  error  raise  the  question  of  parties  as 
presented  by  his  exceptions  to  the  petition,  but  only  on  the 
ground  that  the  persons  who  were  claimed  to  be  necessary  par- 
ties were  such  as  beneficiaries  in  a  trust,  and  not  as  partners. 
If  Connally  &  Co.  were  a  partnership,  all  of  the  partners  would 
be  necessary  parties  to  an  action  of  debt  for  the  price  of  the 
goods.  It  is  not  necessary  to  consider  whether  they  would  be 
in  a  suit  for  the  value  of  the  goods,  if  the  possession  thereof 
was  obtained  by  the  fraudulent  representations  of  the  defend- 
ant, because  the  court  arrived  at  no  conclusion  that  the  goods 
were  fraudulently  obtained.  But  if  Connally  &  Co.  was  a  trust 
estate  managed  by  the  defendant  as  trustee,  it  is  clear  that  the 
beneficiaries  of  the  trust  would  not  be  necessary  parties  to  a 
suit  for  a  debt  incurred  in  the  management  of  the  trust,  if  the 
trustee  should  be  personally  liable  therefor;  and  this  question 
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will  be  considered  under  another  assignment  raising  that  ques- 
tion. 

Mere  participation  in  profits  does  not  constitute  partnership, 
although  there  should  be  a  contract  from  which  they  were  de- 
rived: Buzard  v.  Greenville  Bank,  67  Tex.  89;  60  Am.  Rep.  70. 
There  was  no  contract  of  partnership  in  this  case.  The  de- 
fendant Nathan  Gonnally  acted  as  trustee  under  an  appoint- 
ment from  the  court,  and  had  the  entire  control  and  sole 
management  of  the  business.  There  was  no  right  of  control 
whatever  reserved  in  the  instrument  executed  by  M.  A.  T. 
Gonnally  to  her  father,  C.  P.  Gonnally,  as  trustee,  either  for 
herself,  or  for  the  beneficiaries  as  such.  A  test  of  partnership 
is  the  right  of  control  over  the  property  or  profits,  or  to  make 
disposition  thereof:  1  Bates  on  Partnership,  sec.  37.  There 
was  no  right  whatever  in  the  brothers  of  the  grantor,  who  were 
beneficiaries  therein,  either  to  control  or  withdraw  their  several 
interests.  From  the  terms  of  the  instrument  the  business  was 
to  be  conducted  until  the  youngest  was  twenty-five  years  of  age, 
or  if  he  died  before  that  time,  to  such  a  time  as  he  would  have 
been  twenty-five  if  he  had  lived.  We  must  also  infer  that 
at  least  some  of  the  beneficiaries  were  minors,  and  it  will  not 
be  contended  that  they  could  be  partners,  although  the  instru- 
ment might  indicate  a  partnership.  The  finding  of  the  court 
is  further  strengthened  by  the  fact  that  there  is  no  statement 
of  facts  brought  up  with  the  record,  and  there  may  have  been 
proof  of  other  facts  to  sustain  his  conclusion  that  Nathan  Gon- 
nally was  the  trustee  of  a  trust  estate.  We  think,  however, 
that  a  proper  construction  of  the  instrument  alone  would  lead 
to  the  same  conclusion.  There  was  no  evidence  to  make  the 
beneficiaries  partners  by  holding  out,  but  such  a  partner  would 
not  be  a  necessary  party. 

Appellant's  ninth  and  tenth  assignments  of  error  are  as  fol- 
lows:— 

"  The  court  erred  in  its  conclusions  of  fact  and  law  in  find- 
ing that  the  estate  of  Gonnally  &  Go.  was  a  trust  estate,  and 
Nathan  Gonnally  was  trustee  of  same,  and  finding  further 
that  goods,  wares,  and  merchandise  mentioned  in  plaintiflF's 
petition  were  sold  and  delivered  to  Gonnally  &  Go.  by  plaintiffs, 
and  then  rendering  judgment  against  defendant  Nathan  Gon- 
nally for  the  debt  here  sued  on. 

"  The  court  erred  in  its  finding  of  law  that  defendant  Na- 
than Gonnally  would  be  liable  for  said  debt  personally,  because 
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lie  failed  to  make  a  contract  with  plaintiff  exempting  him  from 
said  liabilities." 

As  we  are  of  the  opinion  that  a  trust  estate  was  created  by 
the  instrument  of  conveyance  from  M.  A.  T.  Connally  to  her 
father,  C.  P.  Connally,  it  remains  only  to  consider,  under  the 
above  assignments,  whether  or  not  the  trustee  (the  defendant) 
was  personally  liable  for  the  goods  purchased  by  him  for  the 
trust  estate  from  plaintiffs. 

Trustees  of  a  corporate  body  with  defined  powers  are  not 
personally  liable,  and  such  has  been  the  recognized  rule  in 
this  state  from  the  early  decisions:  Traynham  v.  Jackson,  15 
Tex.  170;  65  Am.  Dec.  152;  Dyer  v.  Sullivan,  18  Tex.  771; 
Oonzales  College  v.  McHugh,  39  Tex.  348;  Snyder  v.  Wiley,  59 
Tex.  449.  But  whether  or  not  the  trustee  of  a  voluntary 
association  or  a  trust  estate  is  personally  liable  has  not  been 
before  our  supreme  court  in  any  case  that  we  can  find.  That 
such  trustees  should  be  held  personally  liable  is  reasonable, 
because  they  have  in  their  own  hands  the  means  wherewith  to 
reimburse  themselves,  and  should  not  assume  a  debt  for  the 
benefit  of  an  estate  of  which  they  have  the  sole  management 
and  control  without  prospect  of  funds  for  payment  thereof. 
If  this  principle  needed  to  be  enforced  by  way  of  illustration, 
it  may  be  done  by  the  fact  that  the  defendant,  a  few  days  be- 
fore the  attachment,  withdrew  from  the  bank  the  deposit  of 
Connally  &  Co.  amounting  to  over  four  thousand  dollars  in 
cash.  In  Hill  on  Trustees,  583,  the  doctrine  is  broadly  stated, 
that  "  a  trustee  who  carries  on  any  trade  with  the  trust  assets 
for  the  benefit  of  the  cestuis  que  trust  will  be  responsible  to  the 
creditors,  not  only  to  the  extent  of  the  trust  assets,  but  also 
with  the  whole  of  his  own  property,  and  he  may  be  made 
bankrupt  and  proceeded  against  in  the  same  manner  as  any 
other  trader.  And  it  is  immaterial  that  the  trade  is  carried 
on  by  him  in  consequence  of  an  express  direction  in  the  trust 
instrument;  although  the  trust  property  will  doubtless  be  pri- 
marily liable  to  the  creditors,  and  will  be  first  applied  so  far 
as  it  will  go  in  discharge  of  the  liabilities."  Purchases  by 
trustees,  when  made  in  obedience  to  the  trust,  impose  upon 
them  a  personal  liability;  the  seller  must  look  to  them  for 
payment,  and  they  must  look  to  the  trust  estate  for  reimburse- 
ment: Taylor  v.  Davis,  110  U.  S.  330;  Hewitt  v.  Phelps,  105 
XJ.  S.  400;  Sanford  v.  Howard,  29  Ala.  684;  68  Am.  Dec.  101; 
New  v.  Nieoll,  73  N.  Y.  127;  29  Am.  Rep.  111.  This  doctrine 
is  also  recognized  in  Mason  v.  Pomeroy,  151  Mass.  164.  and 
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Odd  Fellows  Hall  Ass'n  v.  McAllister,  153  Mass.  292.  The 
Alabama  case  was  where  a  guardian  was  held  liable.  It  is 
also  reported  in  68  Am.  Dec.  101,  which  see  for  note  as  to 
executors  and  administrators.  Our  statute  of  frauds  (Rev. 
Stats.,  art.  2484)  has  no  application  to  the  facts  of  this  case, 
and  does  not  affect  the  rule  that  would  hold  the  trustee  per- 
sonally liable.  Although  the  plaintiffs  knew  that  the  defend- 
ant was  conducting  the  mercantile  business  of  which  he  had 
the  control  and  management  as  trustee  for  the  benefit  of  the 
persons  mentioned  in  the  conveyance  from  M.  A.  T.  Connally 
to  her  father  C.  P.  Connally,  and  charged  the  goods  when  sold 
to  Connally  &  Co.,  the  defendant  was  nevertheless  personally 
liable  to  the  plaintiffs  for  the  price  of  the  goods,  and  it  was  not 
necessary  first  to  establish  the  account  as  a  debt  against  the 
trust  estate.  This  rule  is  not  only  in  accordance  with  the 
authorities,  but  is  a  salutary  rule  in  the  interest  of  common 
justice.  Since  the  trustee  was  personally  liable,  it  was  not 
necessary  that  the  beneficiaries  should  be  made  parties  to  the 
■uit 

The  account  sued  on  was  not  barred  by  limitation  when 
plaintiffs'  first  amended  original  petition  was  filed,  so  it  is  un 
necessary  to  inquire  whether  or  not  the  amended  petition  set 
up  a  new  cause  of  action.  It  appears  from  the  petition  that 
the  account  was  not  due  for  a  time  after  the  date  of  the  items, 
from  which  two  years  would  extend  past  the  filing  of  the 
amended  petition;  so  the  demurrer  setting  up  limitation  was 
properly  overruled  by  the  court. 

We  conclude  that  there  was  no  error  in  the  judgment  of  the 
court  below,  and  that  the  same  should  be  afiirmed. 


Trusts  —  Pbbsonal  Liabilftt  or  Tkustbk.  —  A  contract  with  a  trustee, 
though  for  the  benefit  of  the  trust  estate,  imposes  upon  him  a  personal  lia- 
bility merely,  in  the  absence  of  an  express  provision  to  the  contrary;  and  a 
person  so  contracting  with  the  trustee  cannot  proceed  directly,  in  the  first 
instance,  against  the  trust  estate:  Note  to  Johnson  v.  Leman,  19  Am.  St.  Rep. 
67,  68.  Compare  also  Findley  v.  WUaon,  3  Litt.  390;  14  Am.  Dec.  72;  McEl- 
dery  r.  McKenzie,  2  Port.  33;  27  Am.  Dec.  643,  and  note;  San/ord  t.  Hoid- 
ard,  29  Ala.  684;  68  Am.  Dec.  101.  and  note. 

In  Burke  v.  Concord  Railroad,  62  N.  H.  531,  it  ia  decided  that  the  rule,  to 
the  e£fect  that  a  necessary  expense  of  the  legal  management  of  a  trust  fund, 
whether  incurred  by  the  trustee  or  cestui  que  trust,  may  be  charged  upon  the 
trust  fund  by  a  proceeding  in  equity,  ia  applicabU  to  the  property  of  a  busi* 
neas  corporatioot 
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AOTANOXMiNT,  defined,  748. 
presumption  of,  743. 

Bakks  and  Bahkino,  forged  indorsement,  payment  made  upon,  90. 

forgery,  delay  of  depositor  in  reporting,  89. 
Bills  ov  Ladikq,  assignment  and  negotiability  of,  869. 
BoVMDABEBS,  bank  or  margin  of  stream,  lines  running  along,  pass  title  to 
low  water  mark,  60l 

•xtend  to  thread  of  a  stream  mentioned  as,  67,  53. 

•xtend  into  navigable  stream  or  tide  water  as  far  as  the  grantor  owns, 
66,  67. 

meander  lines,  pnrpose  of,  59. 

meander  lines  running  along  a  stream  are  not,  69. 

monuments  by  the  side  of  a  stream  of  water,  69. 

of  city  lots  fronting  on  stream  of  water,  59. 

of  lands  bordering  upon  waters  are  presumed  to  extend  as  far  as  grantor 
owned,  56. 

of  lands  bordering  npon  waters,  presumption  concerning,  66. 

presumption  that  they  extend  to  thread  of  stream,  67-59. 

shore,  to  what  point  deemed  to  extend,  60-63. 

waters,  land  running  to,  is  deemed  to  extend  to  low-water  mark,  60. 

Oharttablv  Trusts,  ey-prety  dootrine  of,  does  not  prevail  in  New  York,  608. 
dependent  upon  selection  by  trustees,  of  the  beneficiaries  of,  608. 
devise  to  corporation  not  in  existence  at  the  death  of  the  testator,  609, 

610. 
discretion  of  trustees,  what  permissible,  612. 
in  favor  of  non-existing  corporations,  516. 
objects  of,  how  must  be  designated  or  described,  612,  613,  616. 
Cmss  AXD  CovNTiKS,  effect  of  judgmeuts  against,  as  against  citixens  of, 

196-198. 
CtoHtuor  ov  Laws,  wills,  validity  of,  must  be  determined  by  the  laws  of  the 

state  where  they  were  made,  61 1. 
Ck>NSiDKSATiOM,  agreement  of  which  speoifio  performance  cannot  be  com- 
pelled, whether  a  sufficient,  174. 
OONSTITUTIONAL  Law,  due  process  of  law,  inebriates,  statutes  aatborixing 
summary  arrest  and  imprisonment  of,  743. 

See  Intkrstatk  Cokhbroi. 
CoNTKAcr,  duress,  when  may  be  avoided  for,  212. 

menace,  what  sufficient  to  avoid,  211. 
CJoNTRAcroR,  independent,  who  is,  and  liability  for  acts  of.  241. 
Ck>NVKTANOB,  blanks  in,  oral  authority  to  fill,  72,  73. 
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COBPORATIONS  engaged  in  interstate  commerce,  power  of  the  states  orer,  564, 
•zistence  of,  not  admitted  by  use  of  a  name  appropriate  to  eorporations, 

615. 
existence  of,  when  must  be  proved,  615. 
regulations  to  which  may  be  subjected  by  the  legislature,  616. 
subscription  to  stock  of,  when  binding,  220. 
Criminal  Law,  destroying  property  to  remove  it  from  one's  own  land,  678^ 
insanity  of  the  accused,  burden  of  proof  respecting,  693. 
intent,  presumption  of,  arising  from  the  killing  of  one  human  being  by 

another,  810. 
murder  and  manslaughter,  distinction  between,  810. 
stolen  goods,  possession  of,  when  evidence  sufficient  to  authorize  eonvic* 

tion  for  burglary,  328. 

Dahaois,  liquidated,  rule  for  ascertaining  whether  contract  provides  for,  or 
for  a  penalty,  717. 

mental  anguish  as  an  element  of,  918. 
DsBTOB  and  Cbbditoe,  composition  agreement,  when  avoidable  on  account 

of  secret  preferences,  166. 
DxBDS,  delivery  of,  after  the  death  of  the  grantor,  681. 
I>EiiNinoH  of  advancement,  748. 

of  commerce,  551,  652. 

of  criminal  contempt,  819. 

of  duties  on  tonnage,  566. 

of  executory  trusts,  651. 

of  gift,  651. 

of  encumbrances  upon  land,  481. 

of  inns,  203. 

of  ministerial  acts,  859. 

of  negligence,  285. 

of  original  packages,  within  the  meaning  of  interstate  eommeree  laws,  663. 

of  shore,  60. 

of  thread  or  channel  of  river  or  stream,  58. 
DiTOBCB,  condonation  of  cause  of,  is  always  on  the  condition  that  the  wrong 
be  not  repeated,  483. 

desertion,  what  sufficient  to  warrant  the  granting  of,  520. 
DCBESS  of  property,  when  exists,  76. 

EiCFLOTEK,  when  not  answerable  for  acts  of  contractor,  241. 

when  not  answerable  for  torts  of  employee,  241. 
Estoppel,  as  a  defense  in  an  action  of  trespass  to  try  title,  whether  most  ht 
pleaded,  346. 

as  a  defense  in  ejectment,  need  not  be  pleaded,  346. 

as  a  defense  in  replevin,  when  need  not  be  pleaded,  346. 

as  a  defense  to  the  common  counts  need  not  be  pleaded,  345. 

equitable,  tn  paia,  necessity  of  pleading,  345. 

form  of  plea  of,  349. 

general  denial,  evidence  of,  when  admissible  under,  846. 

tn  pais,  necessity  of  pleading,  345. 

judgment,  how  to  be  pleaded,  347. 

merger  of  personal  liability  in  decree  of  foreclosure,  316. 

of  owner  of  property  to  deny  authority  of  agent  to  dispose  of  It,  89& 

plea  of  former  judgment,  when  sufficient,  347. 

plea  of,  must  be  certain  in  every  particular,  347. 
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IvrorppVL,  plea  of,  when  not  required,  34S. 

pleading  estoppel  by  condnct,  348. 

pleading  estoppel  by  demurrer,  348. 

pleading  estoppel  by  misrepresentationB,  348. 

pleading  former  judgment  as  a  defense  to  an  action  of  detinue,  94$, 

pleading  former  judgment  as  a  defense  to  an  action  of  trover,  347> 

pleading  former  judgment  when  the  record  does  not  show  the  iasnei  ia* 
Tolved,  348. 

pleading  of,  special  rules  of  the  code  states  concerning,  848. 

pleading  of,  when  required,  344. 

to  disprove  existence  of  facts  against  one  who  hai  been  indnoed  to  bt* 
lieve  them,  295. 

waiver  of,  by  failure  to  plead,  346,  347. 
Etidbnos,  declarations  in  disparagement  of  title,  281. 

ret  gestcB,  what  acts  are  parts  of,  907,  935. 
ExKOUTioys,  exemption  because  of  marriage  of  claimant  after  entry  of  Jvdg* 
ment  against  him,  229. 

Fkrriks,  between  states,  franchise  to  maintain,  states  may  grant,  655. 
between  states,  state  regulation  of,  to  what  extent  permitted,  666. 
FoRrBITTTBB,  relief  from,  in  equity,  when  will  be  granted,  166. 

Girr  of  income  or  use  of  property,  when  entitles  donee  to  possession,  691. 

Hdsbamd  akd  Wits,  conveyance  from  one  to  the  other,  when  valid  agafaul 
creditors,  454. 

losM  SoHANS.  instances  of,  785.  786. 

iNjUMonON  against  trespassers,  when  proper,  727. 

irreparable  injury  sufficient  to  support,  what  is,  787. 
Ihnkeepers,  baggage,  liability  of,  for  loss  of,  203. 

Inburavox,  life,  inhaling  gas,  when  regarded  as  producing  death  by  violent 
and  external  means,  623. 

knowledge  of  the  insurer  relating  to  the  risk,  when  presumed,  710l 

waiver  of  conditions  by  agents,  412. 
IxTKBSTATE  CoMUBROE,  beginning  of,  what  is,  552. 

commerce  within  a  state.  Congress  has  no  power  over,  668. 

common  carriers,  regulation  of,  by  states,  559. 

oommon  carriers,  regulation  of,  by  states,  when  valid,  667. 

common  carriers,  states,  to  what  extent  may  fix  charges  of,  668. 

concurrent  authority  of  Congress  and  of  the  states  over,  647,  648. 

Congress,  failure  of,  to  make  regulations,  when  does  not  confer  power  t* 
states  to  act,  650. 

Congress,  regulation  by,  excludes  right  of  states  to  act,  647. 

Congress,  power  of,  when  exclusive,  550. 

corporations  engaged  in,  state  cannot  discriminate  against  nor  prohibit 
the  doing  of  business  by,  564. 

corporations,  taxes  imposed  upon,  for  privilege  of  doing  busineu  within 
a  state,  661. 

defiaitions  of,  551. 

discriminations  by  a  state  in  favor  of  its  own  products  or  nuuiufaotnre% 
658. 

exclusive  authority  of  Congress  over,  550. 

ferries  between  states,  exacting  license  fees  of,  666. 

ferries  between  states,  right  of  state  to  grant  franchise  to  maintain,  666. 

ferries  between  states,  taxes  which  may  be  imposed  npon,  556. 
AM.  8t.  Rip.,  Vol.  XXVII.  —  60 


946  Index  to  the  Notes. 

Interstats  Commerce,  health,  regulations  to  secnre  and  proteot,  6M. 
importers,  license  fees  for  selling  their  goods  cannot  be  exact*  1,  6t& 
imposts  and  duties  upon,  states  may  not  levy,  547. 
inspection  laws  of  states  mast  not  operate  to  exclude  products  of  other 

states,  566. 
inspection  laws  of  states,  when  valid,  565. 
instrumentalities  of,  cannot  be  regulated  by  the  states,  552. 
intention  to  transport  article  does  not  entitle  it  to  protection,  552. 
intoxicating  liquors,  carriers  cannot  be  prohibited  from  transporting,  649. 
intoxicating  liquors,  states  whether  may  forbid  manufacture  and  sale  of, 

568. 
liability  for  marine  torts,  states  may  impose,  559. 
license  fees  cannot  be  exacted  for  carrying  on,  563. 
license  fees,  discrimination  in  favor  of  products  or  manafaotnres  of  % 

state,  563. 
license  fees,  exaction  of,  for  ferries  plying  between  different  states,  66& 
license  fees,  exaction  of,  for  selling  goods  in  original  packages,  692, 
license  fees,  exaction  of,  from  drummers,  562. 
license  fees,  exaction  of,  from  importers  or  their  agents,  562, 
license  fees,  exaction  of,  from  persons  engaged  in,  562. 
license  fees  which  state  may  exact,  561. 

hve-stock,  state  cannot  exclude  that  raised  in  other  states,  667. 
local  regulations  by  state,  what  permissible,  547. 
national  regulations  which  states  may  not  impose,  instances  of,  649. 
navigable  rivers,  states  may  prohibit  the  floating  of  loose  saw-logs  apoB, 

551. 
navigation,  state  cannot  grant  exclusive  rights  of,  549. 
navigation,  state  regulation  of,  when  prohibited,  554. 
new  subjects  of,  551. 
original  packages,  what  are,  553. 

passengers,  taxes  upon,  cannot  be  exacted  by  a  state,  649L 
peddlers,  taxes  upon  sales  of,  560. 

p  lots,  charges  for,  where  no  services  are  tendered  or  performed,  5f7« 
pilots,  regulation  of,  by  the  states,  557. 

police  power,  exercise  of,  will  not  be  permitted  to  regulate,  664. 
police  power,  extent  of,  564. 

police  power  may  exclude  certain  articles  of  commerce,  564,  665w 
police  power  may  protect  public  from  imposition  and  fraud,  66S. 
police  power  may  regulate  speed  of  railway  trains,  565. 
property  used  in,  taxation  of,  when  it  passes  from  state  to  stat%  ML 
property  used  in,  when  subject  to  state  taxation,  560,  561. 
provisions  in  constitution  of  the  United  States  concerning,  647. 
quarantine  laws,  state  may  enact  and  enforce,  567. 
regulations  of,  national  in  their  character,  states  cannot  impose^  54lL 
rivers,  navigable,  Congress  may  control,  555. 
rivers,  navigable,  improvement  of,  by  states,  566. 
rivers,  navigable,  tolls  for  use  of,  state  may  charge  when,  665. 
sale  of  products  of  state,  discrimination  in  favor  of,  558. 
sale  of  subject  of,  while  in  original  package  cannot  be  prevented  by  rog»> 

lation  of  a  state,  563. 
state  regulation  of,  instances  of,  which  have  been  sostainod,  65L 
state  regulation  of,  when  proper,  550,  551. 
state  limitations  upon,  powers  of,  concerning,  547,  548. 
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Iktbbstats   Com&ierci,  taxation  of  sleeping-can  rnnning  from  itato  to 
state,  561. 

taxes  on  bills  of  lading,  66.3. 

taxes  on  freights  earned  in  transporting  goods  from  stat«  to  itate,  M9. 

taxes  on  instrumentalities  of,  560. 

taxes  on  subjects  of,  when  state  may  impose,  669. 

taxes  upon  moneys  used  in,  560. 

taxes  upon  property  used  in,  560. 

taxes  upon  sales  of  goods,  when  enforceable,  660. 

telegraph  corporations,  statutes  imposing  taxes  on  gross  receipts  of,  46S 

telephone  lines,  state  cannot  grant  exclusive  right  to  establish  and  main* 
tain,  549. 

telephone  and  telegraph  corporations  are  instrumentalities  of,  669. 

telephone  and  telegraph  corporations,  state  regulation  of,  559. 

telephone  and  telegraph  corporations,  taxes  on  business  of,  559. 

termination  of  right  of  articles  to  protection  from  state  regulation,  662. 

times  during  which  subjects  of,  are  protected  from  state  regulation,  652. 

tonnage,  duties  on,  which  state  may  not  exact,  556,  557. 

transportation,  state  regulation  of,  552,  658. 

transportation,  state  regulation  of  charges  of,  55S. 

transportation,  state  taxes  upon,  558. 

wharfage  fees,  discriminations  in,  what  prohibited,  656. 

wharfage  fees,  estimation  of,  according  to  tonnage,  556. 

wharfage  fees  which  state  may  exact,  555. 
IvTOXiOATiNO  Liquors,  manufacture  and  sale  of,  may  be  prohibited  by  a  state, 
568. 

JosGMBNTa  against  counties  for  a  sum  of  money  bind  their  citizens,  198. 
against  municipal  corporations,  when  bind  the  people  of  the  state,  195. 
against  municipalities  determining  that  property  has  not  been  dedicated 

to  the  public  use,  196. 
against  municipalities,  when  binding  upon  the  state,  197. 
against  officers  of  a  county  directing  writ  of  mandate  to  issue,  198. 
against  officers  of  a  county,  when  bind  its  tax-payers,  196,  198. 
against  officers,  when  binding  upon  counties  and  other  mnnioipalltiei^ 

198. 
by  default,  conclusiveness  of,  148. 
concerning  change  of  location  of  county  seat,  198. 
of  dismissal  are  not  rea  judicata,  672. 

of  probate  courts,  presumption  in  favor  of  jurisdiction  of,  858. 
tax-payera,  when  bound  by  judgments  against  counties  and  manidpall* 

ties,  196. 
Judicial   Salks,  deficiency  on  resale,  when  recoverable,  768. 

remedies  against  purchasers  at,  to  enforce  payment  of  bid,  768. 

Laboknt,  accomplished  by  false  pretenses,  288. 

Lbass,  renewal  of,  is  regarded  as  a  mere  continuance  of  the  original  leaae  for 

the  protection  of  those  concerned,  461. 
LioSKBB  Fees  which  state  may  exact  of  those  engaged  in  intentate  com* 

merce,  562. 
Lost  Notes,  right  to  recover  thereon  in  actions  at  law,  724. 

Malicious  Proskcutios,  probable  cause,  advice  of  counsel  as  evidence  of^ 
186. 
probable  cause,  what  is,  and  when  a  question  for  the  jury,  188. 
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Mastbk  AKD  Servant,  action  by  master  against  one  who  oansei  hli  MrTuA 

to  leave  his  employment,  528. 
diatinotion  between  vice-principal  and  fellow-servants,  901. 
risks  assumed  by  servants,  902. 

trespass  of  servant  for  which  master  is  not  answerable,  226. 
MoRTOAGE,  receiver  of  rents,  appointment  of,  after  decree  of  forec1orar% 
796. 

receiver  of  rents,  gronnds  for  appointment  of,  795,  796. 
receiver  of  rents,  insolvency  and  inadequacy,  when  not  sufficient  ground* 

for,  797. 
receiver  of  rents,  not  appointed  after  assignment  in  bankruptcy,  798. 
receiver  of  rents,  not  appointed  as  against  first  mortgagee  in  possessioOt 

798. 
receiver  of  rents,  provision  in  mortgage  for  appointment  of,  79Si 
receiver  of  rents,  when  will  be  appointed,  794,  795. 
rents,  assignee  of  mortgagor  in  possession  is  entitled  to,  793. 
rents,  during  pendency  of  suit  to  foreclose,  how  obtained,  793, 
rents,  how  mortgagee  may  obtain  right  to,  793. 
rents,  mortgagee  has  no  legal  nor  equitable  right  to,  793. 
rents,  mortgagor  in  possession  is  entitled  to,  793. 
rents,  mortgagor  in  possession  may  assign  notwithstanding  the  inorft* 

gage,  793. 
rente,  receiver  of,  when  will  be  ordered  at  instance  of  mortgagee,  794. 
right  of  mortgagee  at  common  law  to  rents,  794. 
MoKiciPAi.  Corporations,  assessments  by,  injunction  against  enforcement 

of,  451. 
judgments  Against  officers  of,  when  bind  citizens,  196,  198. 
judgments  against,  when  bind  tax-payers,  195,  196. 
judgments  against,  when  bind  the  state  or  the  people  thereof,  195-198L 
ordinances,  effect  of,  when  partly  void,  445. 
ordinances,  power  of,  to  enact,  445. 
streets,  liability  of  railroad  company  for  injuries  resulting  from  rails  im* 

properly  laid  in,  241. 
streets,  obstruction  of,  by  company  eonstmoting  railroad  track,  240l 
streets  of,  may  not  be  devoted  to  other  than  street  uses,  597. 
MOTVAL  BsNErrr  Sooikties,  beneficiaries,  change  in,  must  be  made  in  tho 

manner  specified  in  the  by-laws,  586. 

Natioabls  BrvERa,  bridges  and  dams  across.  Congress  may  condemn  or  pro* 
hibit,  554. 
bridges  and  dams  across,  power  of  states  to  authorize,  654i 
improvement  of,  by  the  states,  655. 

tolls  for  use  of,  states  may  authorize  charge  of,  when,  555. 
Nbgotiablb  Instrumsnts,  parol  agreements,  when  admissible  to  vary  tho 
effect  of,  617. 

Parbnt  and  Child,  injuries  to  minor  child,  parent's  right  to  recover  for,  528. 
Partnership,  use  of  firm  assets  to  discharge  individual  liabilities,  360. 
Phtsioians  and  Surqeons,  patient's  right  of  action  against,  for  malpractice^ 
when  not  destroyed  by  improper  conduct,  532. 
skill  and  care  required  of,  532. 
Pilots,  charges  for,  cannot  be  exacted  when  services  are  neither  performed* 
nor  tendered,  557. 
state  regulation  of,  657. 
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Pouoi  Power  of  States,  exercise  of,  will  not  be  permitted  to  regulate  !»• 
terstate  commerce,  661. 
extent  of,  564. 
Pbincipai.  AMD  AoENT,  acceptance  of  benefit  of  agent's  act  readers  prinoi* 

pal  answerable  for  liabilities  resulting  from  it,  640. 
Pbobats  Coubts,  jurisdiction  of,  when  attaches,  859. 
presumption  in  favor  of  jurisdiction  of,  858. 

QcTARARTlNX  Laws,  states  may  enact  and  enforce,  567. 

Railroad  Corporations,  acts  of  servants,  for  which  are  answerable,  907* 
fire,  liability  for,  resulting  from  escape  of  sparks,  667. 

Reoeivkr,  appointment  of  in  suits  to  foreclose  mortgages,  794-798. 

Rents,  mortgagee,  when  not  entitled  to,  793,  794. 
mortgagor  in  possession  may  assign  right  to,  793. 
receiver  of,  during  pendency  of  foreclosure  suit,  794,  795. 

Slander,  in  charging  person  with  want  of  chastity,  741. 
SPBomo  Perfobmanoe,  mutuality  of  remedy  is  essential  to  sastain  rait  UUf 
173. 

right  of,  whether  essential  to  validity  of  contract,  174. 
Statute  of  Frauds,  agreement  to  accept  draft,  when  within,  20. 

promise  to  answer  for  the  debt  of  another,  when  within,  20. 

written  agreement,  parol  evidence  to  show  alteration  of,  41. 
Streets,  operation  of  railroad  upon,  when  entitles   abutting  land-owner  t* 
compensation,  402. 

yacating,  how  may  be  authorized,  and  effect  of,  419. 
Subrogation,  when  enforceable,  830. 

Taxation,  interstate  commerce  may  not  be  regulated  by  states  by  means  of^ 

660-563. 
of  bills  of  lading,  663. 

of  freights  earned  in  transporting  goods  from  state  to  state,  549. 
of  instrumentalities  of  interstate  commerce,  660. 
of  sleeping-cars  nsed  in  interstate  commerce,  561. 
of  snbjects  of  interstate  commerce,  660. 
Tbleqraph  Corporations,  address  of  message,  failure  to  deliver,  reralting 

from  indefiniteness  or  ambiguity  in,  924. 
attempt  to  deliver  messages  out  of  business  hours,  923. 
burden  of  proof  is  apon  corporation  to  excuse  failure  to  deliver  message^ 

925. 
damages,  recovery  of  against  for  delay  in  delivering  message,  907. 
delivery  of  message,  failure  of,  cannot  be  excused  by  insufficiency  of  enw 

ployees,  925. 
delivery  of  message,  to  hotel  where  addressee  resides,  925. 
delivery  of  message  to  person  in  whose  care  it  is  addressed,  925. 
delivery  of  message  to  wife  of  addressee,  925. 
diligence  of,  whether  a  question  of  law  or  of  fact,  925. 
diligence  which  must  exercise  to  find  addressee  of  message,  923. 
duty  of,  to  seek  addressee  at  his  place  of  residence,  923. 
free-delivery  limits,  messages  need  not  be  delivered  beyond,  924. 
free-delivery  limits,  notice  of,  to  customers,  what  sufficient,  924. 
free-delivery  limits,  right  of,  to  establish,  924. 
message,  delivery  of,  to  addressee  is  part  of  the  contract  of  transmission, 

9231 
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Telighaph  Corpobations,  notice  to,  of  importance  of  message^  when  eharg** 
able  with,  917. 
nnrepeated  message,  stipulation  against  liability  for  non-delirery  of,  92ii 
Tblbokaph  and  Tklbfhonb  CoapoAATioNs  are  instrumentalities  ot  int«r* 
state  commerce,  559. 
state  regulation,  what  sustainable,  559. 
taxes  on  business  of,  which  states  may  not  exact,  659. 
ToMNAGB,  duties  on,  the  states  are  forbidden  to  impose,  668. 

duties  on,  what  charges  regarded  as,  557. 
ToRT-i'BASORS,  liability  of,  cannot  be  joint  when  they  act  separately,  674. 
TbadB'MARks,  devices  adopted  by  trade  unions,  when  not  entitled  to  pro* 

teotion  as,  630. 
Trusts,  personal  liability  of  trustee,  941. 

writing,  whether  essential  to  creation  of,  651. 

'Vkndob  and  Porchaskb,  vendor's  right  to  recover  on  contract  made  by  hla 

agent,  171. 
VxNDOB  and  Vendee,  relief  of  vendee  in  default,  when  will  not  be  granted 

inequity,  166. 

Watxb(X)urses,  bank  or  margin  of  stream  means  low  water-mark,  60. 

boundary  of  land  fronting  upon,  presumption  concerning,  56. 

boundaries,  conveyances  of  land  fronting  upon,  are  presumed  to  extend 
as  far  as  the  grantor  owned,  56,  67. 

boundaries  of  city  lots  fronting  upon,  extend  to  thread  of  stream,  69. 

ehannel  of  stream,  what  is,  58. 

conveyances  need  not  mention  the  existence  of,  in  order  to  carry  title  to 
thread  of  stream,  57,  59. 

flats  below  high-water  mark,  when  pass  by  a  conveyance,  67> 

meander  lines  running  along,  purpose  and  effect  of,  69. 

need  not  be  named  as  boundaries,  59. 

pollution  of,  right  of  riparian  owner  to  recover  for,  720. 

shore,  meaning  of  this  word  when  used  to  designate  a  boundary,  60-4S. 

shores  of,  defined,  60. 

shores  of,  words  qualifying  the  meaning  of,  62,  63. 

thread  of  stream,  what  is,  58. 

thread  of  stream,  when  deemed  a  boundary,  58. 

tide  waters,  boundaries  upon,  include  flats,  58. 

waters  of,  land  running  to,  is  deemed  to  extend  to  low- water  mark,  60l 
Whabtagb  Fees,  discrimination  in,  when  prohibited,  656. 

proportionate  to  tonnage  of  vessels,  556. 

right  of  city  to  exact  and  regulate,  555. 
Wills,  trusts  resulting  from  preventing  the  testator  from  making  a  devis^ 
468. 

undue  influence,  presumption  of,  when  arises,  473. 

nndue  influence,  what  sufficient  to  avoid,  473. 
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ABATEMENT. 
ttnaaaonov, — Th>  Dbath  or  thk  Plaimtitt  whili  thi  Suumons  xv 
XBl  Aonox  IS  BBiNO  Sbrvbd  bt  Poblioation  leaves  the  action  in  a  ra«> 
psndad  eondition,  and  no  proceeding  can  be  taken  nntil  hia  executor  or 
adminiatrator  ia  aabatitated  as  a  party  plaintiff  in  hia  place,  and  if  the 
^blioation  of  the  ■ummona  is  continued  as  though  the  plaintiff  remained 
tXLr%  it  ia  ineffeotoal  to  confer  jurisdiction  over  the  defendanta.  Beillg 
M,  Mart,  no, 

ACCIDENT. 

See  Eqditt,  6. 

ACCIDENT  INSURANCE. 
See  Insuranob,  15-18. 

ACTIONS. 

Sm  OoxPOSATiOKfl,  8,  5;  Debtor  and  Crbditor,  '3;  Libbl,  3;  Malioiooi 

Tuouootiox,  It  2;  Proobss;  Railroads,  15;  Tblboraphb,  1,  0. 

ACCOUNTS. 
See  Partnership,  9. 

ACCOUNT  STATED. 
See  Banks  and  Banking,  6. 

ACQUIESCENCE. 
See  BouNDARiBB,  8. 

ADJUSTMENT. 
See  Insurance,  4i 

ADMINISTRATORS. 
8m  Exboutors  and  Administratobi. 

ADULTERY. 

9m  IfitroiOOT  PkOSBODTION,   lO,  16;  MaRRUOB  A5D  DlTOBOl^   1,  fc 

ADVANCEMENTS, 
See  Oirrs,  3. 
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adverse  possession. 

BVKDBir  OV  Pr007.  ^A  party  who  claims  land  by  adverse  possession  nndfir 
tha  statute  of  limitations  haa  the  burden  of  proof  to  fix  the  extent  of  bis 
poMeMJoo.    LewnUe  r,  Toudouzct  870. 

AFFIDAVITS. 
See  Equixt,  4;  JcDOMurra,  14. 

AGENCY. 

1^  Ah  Aosht  HATnra  Powir  to  Sbll  thrashing  machines  for  his  prfncipa] 
within  a  designated  territory  is  presumed  to  have  authority,  when  the 
▼endee  refuses  to  aoo60  a  madiine  because  of  defects  in  its  work,  to 
agree  that  il  may  be  retained  on  trial  a  longer  time  than  specified  in 
the  written  contract  of  sale,  and  that  it  should  be  fixed  up  and  made  to 
work  satisfactorily.     Bannon  v.  Aultman,  37. 

%  Affiemancb  ot  Agent's  Unacthorized  Act  —  NEaoriABLH  Instrit* 
llENTS.  —  Where  an  agent  procures  the  signature  of  a  third  per> 
son  to  a  note  payable  to  his  principal,  upon  certain  conditions,  the 
principal,  by  accepting  and  affirming  the  note,  takes  it  subject  to  the 
conditions  upon  which  it  was  obtained  by  his  agent,  whether  or  not 
the  latter  had  authority  to  make  or  agree  to  such  conditions.  Wheeler  etc 
Mfg.  Go,  V.  Aughey,  638. 

IL  Primoipal  Respomsiblb  Criminally  vob  Acts  or  his  Aqent,  whkh. 
—  Where  it  appears  that  the  defendant,  in  a  prosecution  for  crim« 
inal  libel  for  sending  an  envelope  with  libelous  matter  printed 
hereon  through  the  mail,  employed  the  agency  that  sent  it  with  knowl. 
)dge  of  its  methods,  and  refused  to  stop  its  proceedings  after  having 
feason  to  believe  it  was  sending  the  libelous  matter  to  the  prosecuting 
witness,  he  will  be  responsible  for  the  acts  of  the  agency,  BtcUe  v.  Aroh 
ttrongt  361. 

9m  Brokers;  Contraots,  9;  Corporations,  10;  Deeds,  10;  Estoppel,  2} 
Insurance,  3,  12,  13,  19;  Municipal  Corporations,  2;  States;  Vendob 
ahd  forohaser,  ]. 

AMENDMENT. 
See  BsNinoiAii  Associations,  2;  Plbadzno,  2, 

APPEAL. 

[4  BhMB  SVTnoiKfTLT  Shown  bt  Record  on  Appeal,  whek.  —  Although 
M  apfellant  most  show  error  in  the  judgment  appealed  from,  yet  he  does 
iMi  Mffioiently  when  the  case  shows  that  a  decree  for  the  appoint^ 
Msat  of  a  receiver  of  the  rents  and  profits  of  mortgaged  premises  was  not 
warranted  by  the  mortgage,  as  stated  in  the  record  on  appeal.  Hardin 
▼.  Hardin^  786. 

%  InTRuonoNa,  Bjctubal  to  Oive,  not  Error  when.  — When  a  court  has 
already  given  instructions  which  state  the  law  fully  and  fairly,  it  ia  not 
•rror  to  refuse  to  give  other  instructions  to  the  same  effect.  Tyler  r. 
Hall,  337. 

iL  BviDENOB,  Comment  on.  Simply  Stating  Legal  Efteot  or  Facts  is  not. 
—  The  simple  statement  by  the  court  of  the  legal  efifeot  of  facts  in  evi. 
dence  is  not  a  comment  on  the  evidence.  It  is  not,  therefore,  error  for 
a  court  to  instruct  the  jury  that  a  deed  left  by  the  grantor  in  a  plaoa 
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wlisra  It  Is  aeoesslble  to  the  grantee  does  not  eonstltnte  a  delirery,  in  th« 
ftbsenee  of  an  intention  on  the  part  of  the  grantor  to  deliver  and  of  th« 
grantee  to  accept.  Tyler  jr.  Hall,  337. 
L  Ikstrootions  to  Jury  must  bk  Assuhkd  to  havi  bbsh  Apfucabls  t» 
CASSi  —Where  none  of  the  testimony  is  incorporated  in  the  "ease,"  the 
■npreme  eonrt  cannot  assume  that  instructions  given  to  the  Jnry  wero 
•ithor  inapplicable  to  the  case  made,  or  calculated  to  mislead  the  Jnrji 
on  the  eontrary,  it  ia  bonnd  to  assume  that  they  were  applicable.  BtaU 
T.  LeveUe,  799. 

0.  Apfkal,  onlt  QuKsnoiT  to  bb  Dktbrmined  ov,  whbrb  Equitablb  Db> 

rB5SB  Sbt  up  in  Ejectment.  — In  an  action  of  ejectment,  where  eqnita* 
ble  defenses  are  interposed,  and  a  trial  is  bad  by  the  eonrt  without  a  ]ary, 
if  no  exceptions  to  the  evidence  or  to  the  special  finding  of  the  eonrt  aro 
■aved,  and  no  declarations  of  law  are  asked,  given,  or  refused,  the  only 
question  for  the  supreme  court  to  review  upon  appeal  is,  whether  the  ev« 
idenoe  justified  the  finding  and  judgment.     Clybum  v.  MeLavghUn,  369. 

8.  Praoiiob  —  Objeotions  to  Petition  that  mat  bb  Raised  fob  First 
Time  in  Appellate  Coitbt.  — The  question  whether  the  petition  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  question  whether 
the  court  has  jurisdiction  of  the  subject-matter  of  the  action,  are  never 
waived,  and  may  be  taken  advantage  of  for  the  first  time  in  the  appel- 
late court.     Smith  v.  Burma,  329. 

7.  New  Trial,  Rbtitsal  op  Motion  for,  not  Considered  on  Appbal,  whbb. 
—  Where  the  "case"  on  appeal  fails  to  show  the  ground  upon  which  the 
trial  judge  refused  a  motion  for  a  new  trial,  the  supreme  court  is  nol 
bound  to  consider  the  appeal.    StcUe  v.  White,  783. 

See  Boundaries,  6;  Courts,  1;  Damages,  2;  Evidence,  15;  Insahb  Pbbsob% 
8;  New  Trial;  Pleading,  3;  Referees;  Tbleqbaphb,  9. 

APPROPRIATIONS. 
See  Legislature,  6,  7;  Statutes,  8. 

ARREST. 
See  Malicious  Prosecution,  2,  5,  8,  8« 

ASSAULT. 
AiSSATTLT  WITHOUT  Intent  TO  Harm.  —  In  an  action  for  an  assault  oomm!t> 
ted  upon  plaintiff,  it  is  not  necessary  to  show  an  intent  to  do  him  harm. 
Hence,  if  one  child  kicks  another  in  a  school,  after  it  has  been  called  to 
order,  the  latter  may  recover  for  the  resulting  injuries,  though  there  was 
no  intent  to  harm  him.     Voaburg  v.  Putney,  47. 

ASSESSMENTS. 

See  Constitutions,  2;  Corporations,  7;  Evidence,  9;  Interstatb  Oa»^ 

ME&CE,  1;  Irrigation  Distbiots,  1,  7;  Taxes,  1,  2, 

ASPHYXIATION. 
See  Insurance,  16,  17. 

ASSIGNMENT. 

1.  Assignment  of  Right  to  Complain  of  Fraud  in  Insoltbnot  Pbocod* 

IN  as.  —  One  who  ia  not  a  creditor  of  an  insolvent  at  the  time  that  th* 
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latter  receires  his  decree  of  discharge  in  insolvency  cannot,  by  rabse* 
quently  purchasing  creditors'  claims  affected  by  snch  decree,  acquire  any 
right  to  attack  it  for  fraud,  as  the  right  of  creditors  to  set  aside  snoh  de- 
«ree  for  fraud  is  not  subject  to  transfer,  either  by  direct  assignment  or 
as  an  incident  to  the  asaigumeut  of  claims  affected  by  it.  Sanborn  r.  Doe^ 
101. 
t.  AssiQNUBNT  or  RiQHT  TO  CoMFLAiN  Of  FsAUD  committed  on  tb«  assignor 
is  contrary  to  public  policy  and  void.  Sanborn  v.  Doe,  101« 
See  BiUiS  ow  Ladinq;  Giuts,  2;  Pabtnkbship,  2,  81 

ASSOCIATIONS. 
See  Bbmsvicial  Associatiomi. 

ASSUMPSIT. 
Wnxs — Deviss  —  Aorekmsnt  to  Make  —  Pareiit  and  Childi — Where 
a  son  removes  from  hia  own  home  to  that  of  his  father,  under  an  express 
agreement  between  them  that  the  father  will  devise  to  such  son  his  homo 
place  if  the  son  will  attend  to  and  take  care  of  him  for  life,  and  the  son 
performs  his  part  of  the  contract,  while  the  father  fails  to  perform  becaoso 
of  his  subsequent  insanity,  the  son  is  entitled  to  recover  for  his  services 
from  his  father's  administrator  upon  a  quantum  meruU,  Hud$on  ▼.  Bud* 
ton,  210. 

See  Vemdob  and  Pdbchaser,  6. 

ATTACHMENT. 
See  Banks  and  Banking,  4;  Fbacdulent  Convetanoss,  2;  SHUUVfii 

ATTORNEY  AND  CLIENT. 
L  AiJTHOBmr  ow  Attorney,  Pabtt  Estopped  to  Dent,  whbn.  —  Where  aa 
attorney  prepares  a  confession  of  judgment  voluntarily  made  to  a  oredi* 
tor,  signing  himself  as  attorney  for  plaintiff  advises  the  filing  of  the 
transcript  of  such  judgment,  and  afterwards  satisfies  the  judgment  od 
the  record,  signing  himself  as  attorney  for  the  jndgment  creditor,  as  to 
an  innocent  purchaser  for  value,  who  parted  with  his  money  in  the  faith 
tiiat  such  satisfaction  was  valid,  the  judgment  creditor  claiming  the  ben- 
efit of  the  judgment  will  be  estopped  from  denying  that  the  attorney 
had  authority  to  act  for  him.  While  an  attorney  has  no  right,  as  be* 
tween  the  parties,  to  enter  satisfaction  of  a  judgment  without  the  actual 
receipt  of  the  money  due  on  it,  yet  where  the  rights  of  third  persons 
intervene,  a  subsequent  purchaser  for  value  of  the  land  affected  by  such 
judgment  will  be  protected,  even  though  it  be  afterwards  made  to  ap- 
pear  that  the  satisfaction  was  improperly  entered.  Wheeler  ▼.  Alcl»^ 
man,  842. 

S.   CON7IDENTIAI.    COMMUNICATIONS    BETWEEN  —  PRIVILBaa  AS  TO,   HOT  Ex* 

TENDED  TO  Third  Pkbsons.  — Au  attomcy  is  not  a  competent  witness 
to  prove  communications  made  to  him  professionally  and  confidentially, 
if  the  person  making  them  claims  the  privilege,  but  this  privilege  does 
not  extend  to  third  persons  who  were  present  at  a  conference  between 
attorney  and  client,  and  such  third  persons  are  competent  witnesses,  and 
can  testify  to  such  communications.  Tyler  v.  Hall,  337. 
S.  Witnesses. —  An  Attorney  at  Law  is  a  Competent  Witness  to  Pbow 
THAT  his  Client  Delivered  a  Conveyance  to  him  to  be  delivered  to 
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the  grantee  therein.     When  the  client  commissionef!  the  attorney  to  de- 
liver the  deed,  he  necessarily  waived  all  objections  to  proof  of  that  fact 
being  made  by  the  testimony  of  the  attorney.     Rofi$eau  v.  Bleau,  578. 
See  Contempt,  2;  Dkeds,  11;  Fraudulent  Convetancks,  2;  iHJvsonosa, 
2;  Malicious  Peosecution,  5;  New  Tsial,  5. 

BANKS  AND  BANKING. 

1.  Banks  and  Depositors,  Relation  between  —  Payment  or  Checks.  —  A 

bank,  in  receiving  ordinary  deposits,  becomes  the  debtor  of  the  depositor, 
and  its  implied  contract  with  him  is  to  discharge  this  indebtedness  by 
honoring  such  checks  as  he  may  draw  upon  it,  and  it  is  not  entitled  to 
debit  his  account  with  any  payments  except  such  as  are  made  by  his 
order  or  direction.     Janin  v.  London  etc.  Bank,  82. 

2.  Payment  of  Forged  Checks  by  a  bank  is  made  at  its  peril,  and  it  is  not 

justified  in  charging  them  against  the  depositor's  account,  unless  some 
'negligent  act  of  his  in  some  way  contributed  to  induce  such  payment  in 
the  first  instance,  or  unless,  by  his  subsequent  conduct  in  relation  to  the 
matter,  he  ia  equitably  estopped  to  deny  the  correctness  of  such  pay 
ment.     Janin  v.  London  etc  Bank,  82. 

8.  Payment  of  Forged  Check  —  Estoppel  against  Depositor. — In  •& 
action  by  a  depositor  to  recover  the  amount  paid  by  a  bank  on  a  forged 
check,  an  estoppel  against  the  depositor  to  deny  his  signature  does  not 
arise  until  there  is  some  evidence  of  his  negligence,  or  of  other  facts  upon 
which  it  may  be  predicated.  It  oannot  be  based  upon  mere  conjecture, 
even  if  a  proper  foundation  is  laid  for  it  in  other  respects.  Janin  ▼. 
London  etc.  Bank,  82. 

4.  Payment  of  Forged  Check.  —  Neoligenob  of  Depositor,  consisting  in 
his  delay  in  discovering  and  giving  notice  to  the  bank  that  a  check  paid 
by  it  is  a  forgery,  will  not  prevent  his  recovery  against  the  bank,  when 
it  cannot  possibly  have  been  prejudiced  by  such  delay,  or  prevented  from 
taking  steps,  by  the  arrest  of  the  forger,  or  by  an  attachment  of  his 
property,  or  other  form  of  proceeding,  to  compel  restitution.  Janin  v. 
London  etc  Bank,  82. 

6.  Payment  OF  Forged  Check  —  Negligence  of  Depositor — Burden  of 
Proof.  —  In  an  action  by  a  depositor  against  a  bank  to  recover  the 
amount  paid  by  it  on  a  forged  check,  the  burden  of  proof  is  upon  the  bank 
to  show  that  it  sustained  damage  or  injury  by  the  negligence  of  the  de- 
positor, and  this  it  is  required  to  sliow  by  evidence  having  some  rea* 
sonable  tendency  to  establish  such  fact.     Janin  v.  London  etc  Bank,  82. 

6.  Account  Stated  after  Payment  of  Forged  Check  —  Neolioencb  of 
Depositor  —  Evidence.  —  Where  a  bank  balances  a  depositor's  pass- 
book containing  a  debit  against  him  for  a  payment  made  on  a  forged 
check,  and  returns  the  book  to  him  at  the  same  time,  this  constitates  a 
statement  of  his  account,  making  it  his  duty  to  examine  it  within  a 
reasonable  time,  and  to  return  it  to  the  bank,  without  unreasonable  de- 
lay, with  notice  of  his  objections  to  it;  and  unless  such  objection  is 
made  within  a  reasonable  time,  it  becomes  an  account  stated,  casting 
the  burden  of  proof  on  the  depositor  to  show  that  the  check  with  which 
he  is  debited  is  a  forgery,  and  if  it  is  reasonably  probable  that  the  bank 
has  been  prejudiced  by  his  unreasonable  acquiescence  in  the  account  as 
thus  stated,  he  will  not  be  permitted  to  open  it  by  proof  of  its  inoor* 
rectness.     Janin  v.  London  etc  Bank,  82. 
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7.  PATMEirr  o»  FoRGBD  Check  —  NEaLioEKOB  or  Deposttor. — In  th«  ab- 
■enoe  of  prior  negligence  by  a  depositor,  indncing  the  payment  of  a  forged 
check  by  a  bank,  it  is  not  entitled  to  debit  the  amount  thereof  against  hia 
account,  unless  by  reason  of  his  subsequent  negligence  the  bank  hai 
omitted  to  take  proceedings  which  it  otherwise  could  or  would  have 
taken  to  indemnify  itself  from  loss.  Janin  v.  London  etc  Bankf  82. 
See  Otficb  and  Officers,  1. 

BENEFICIARIES. 
8ee  Devises,  1-3;  Ours,  6;  Trusts,  10-12,  14,  15,17;  Wills,  L 

BENEFICIAL  ASSOCIATIONS. 

1.  LrFB  Insuranok — Benefit  Society  —  Initiation  Necessary  to  Mem- 
bership AND  Benefit  Privileges.  — Where  it  appears  from  the  constitu- 
tion and  by-laws  of  a  secret  order  or  benefit  society  which  insures  the 
life  of  its  members  that  initiation  is  indispensable  to  membership,  and 
that  it  is  only  upon  the  death  of  a  member  that  his  beneficiary  is  entitled 
to  receive  his  insurance,  the  facts  that  a  person's  application  for  member> 
ship  has  been  accepted,  and  his  "  proposition  fee  "  paid,  will  not  entitle 
his  beneficiary  to  any  insurance  in  the  event  of  his  death  before  he  has 
been  initiated  as  a  member  of  the  society.  Matkin  v.  Supreme  Lodge, 
886. 

C  Reduction  of  Benefits.  —  Where  a  member  of  a  benefit  association  is 
entitled  to  and  has  been  paid  weekly  benefits  at  a  rate  fixed  by  its 
charter,  it  cannot,  by  subsequent  amendment  to  its  by-laws,  reduce 
the  amount  of  benefits  to  which  he  is  entitled  under  such  charter.  Becker 
r.  Berlin  Ben.  Society,  624. 

Sk  Change  of  Beneficiary.  — The  fact  that  one  to  whom  a  certificate  of 
membership  issued,  in  which  his  daughter  was  named  as  a  beneficiary, 
subsequently  married,  and  after  his  marriage  inserted  in  the  certificate 
the  name  of  his  wife  as  one  of  the  beneficiaries,  both  he  and  his  wife  in- 
tending and  believing  that  his  doing  so  entitled  her  to  be  ranked  as  a 
beneficiary,  does  not  have  the  effect  of  giving  his  wife  any  interest  in 
the  certificate,  when  it  was  issued  subject  to  the  by-laws  of  the  order, 
which  required  any  change  of  beneficiaries  to  be  entered  in  the  relief-fund 
certificate,  or  that  such  certificate  be  surrendered  and  a  new  certificate 
issued,  payable  to  such  person  as  the  member  might  direct.  This  is  not 
•  case  where  equity  can  interfere  to  remedy  a  defective  execution  of  a 
power.     Thonuu  v.  Thomas,  582. 

See  Insurance,  14. 

BENEFIT  SOCIETIES. 
8e«  Bknefioial  Assoclatiohi. 

BEQUESTS. 
See  Devises,  3;  Leoaoiis,  U 

BILLS  AND  NOTES. 
See  Nbgotiablb  Instkuuxnu. 
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BILLS  OF  LADING. 

L  AssiomixsT  —  Stofpaob  iv  Tbaxsitit.  —  A  bill  of  lading  Ii  a  quad  ne- 
gotiable iiutniment  lymbolizing  the  property  described  therein,  and  th* 
delivery  of  th*  bill,  with  an  assignment  indorsed  thereon,  transfers  to  an 
assignee  in  good  faith  and  for  value  a  perfect  title  to  the  goods,  thus 
defeating  the  seller's  right  of  stoppage  tn  tratuUu,  though  the  goods  are 
actually  in  transit  at  the  time  of  the  assignment.  Missouri  Pac  Ky  Co* 
T.  Beidenheimer,  861. 

2.  AssiGHHBirr  as  Plkdqb — Stopfaob  ih  TBAKsmr. — The  transfer  of  » 
bill  of  lading,  by  way  of  pledge  or  as  collateral  seonrity  for  a  loan,  though 
it  may  not  absolutely  defeat  the  seller's  right  of  stoppage  in  transitu,  pre- 
vents him  from  asserting  that  right  as  against  the  transferee,  nntil  h« 
has  discharged  the  debt  secured  by  the  transfer.  Missouri  Pae.  Ry  Oo, 
T.  Heidenheimer,  861. 

8.  Original  and  Duplioati  —  Assionhknt  —  Stopfaqx  ih  Tbansito. — 
Two  bills  of  lading,  one  marked  " original " and  the  other  "duplicate^" 
issued  by  a  railway  company  for  the  same  goods,  are  of  equal  value,  and 
the  transfer  by  indorsement  of  the  one  marked  "duplicate"  by  ths' 
consignee,  who  holds  the  legal  title,  to  a  bona  fidt  assignee  for  value  as 
collateral  security,  transfers  the  title  to  the  goods,  and  defeats  the  sel- 
ler's right  of  stoppage  tn  transitu.  Missouri  Pae.  B^y  Co,  ▼.  Hadenh^merp 
861. 

BOARDER, 
See  Innkebfkbs,  S. 

BOARDING-HOUSES. 
See  Innkbsfbrs,  1,  2. 

BONA  FIDE  PURCHASERS. 

Bee  Attobnit  and  Clibmt,  I;  Debtor  and  Cbbditob;  Lmn^  Sj  Kaoo- 

TiABLs  Instbumbnts,  3,  9;  Trial,  2. 

BONDS. 
See  Irrigation  Distbiots,  1,  5-7,  12;  Tbusts,  S. 

BOUNDARIES. 

1.  When  Limited   to   Margin  op  the  Riveb.  —  Conveyance   in   whldi 

lands  are  described  as  running  to  low-water  mark  on  the  westerly  side 
of  F.  River,  and  thence  northerly  along  low-water  mark  on  the  west 
side  of  F.  River,  as  established  by  a  certain  dam,  to  a  town  line,  etc., 
does  not  include  the  land  between  low-water  mark  and  the  thread  of 
the  stream.  Nor  is  this  construction  of  the  deed  rendered  inapplicable 
by  the  further  fact  that  the  grantor,  being  the  owner  of  a  dam,  reserved 
the  right  of  the  fiowage.     Allen  v.  Weber,  61. 

2.  Boundart  bt  Parol  Aorekmknt  —  Facts  Competent  to  Establish.  — 

Where  the  question  before  the  jury  as  to  the  location  of  a  boundary  line 
resting  in  parol  agreement  between  the  parties  depends  upon  reference 
to  calls  in  deeds  admitted  in  evidence,  the  jury  are  properly  permitted 
to  look  to  the  deeds  and  surrounding  circumstances  to  ascertain  the 
boundaries  of  the  land  conveyed.  Leeomte  v.  Toudouxe^  870. 
8.  Boundary  bt  Parol  Agreement  —  Establishino. — It  is  not  necessary 
to  the  validity  of  a  boundary  between  adjoining  owners,  resting  in  parol 
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agreement,  that  it  should  be  sapported  by  acqafescence,  or  aoti  from 
which  an  estoppel  may  spring.  If  the  agreement  is  made  onder  eironm* 
stances  free  from  facts  that  would  authorize  a  court  of  equity  to  set  it 
aside,  it  must  stand,  although  the  parties  may  have  been  mistaken  in 
their  belief  that  the  line  agreed  upon  approximates  to  the  true  line  as  it 
is  afterwards  found  to  exist.  Lecomte  v.  Toudouzt^  870. 
4.  fiouNDART  BT  Parol  Aoreehent  —  Stattttk  OF  FaAiTDa  —  An  oral  agree* 
ment  between  adjoining  owners  establishing  a  boundary  line  between 
their  lands  is  not  prohibited  by  the  statute  of  frauds,  nor  within  th* 
meaning  of  statutes  regulating  the  manner  of  conveying  real  estate.  jL«> 
eomte  v.  Toxtdovze,  870. 

6.  BOUNDART  BT  PaROL  AGREEMENT  —  BiNDINO  EFFECT  OM  MARRIED  WOUAH. 

—  A  married  woman  who  is  a  party  to  a  parol  agreement  establishing  a 
boundary  line  between  adjoining  owners  is  estopped  to  deny  its  exist- 
ence as  affecting  her  separate  property.  Lecomte  y.  Toudouze,  870. 
ft.  Boundary  bt  Parol  Aoreehent  —  Harmless  Error. — Where  the  jury, 
upon  sufficient  evidence,  find  the  location  of  a  boundary  line  resting  in 
parol  agreement  between  the  parties,  harmless  and  abstract  errors  in 
admitting  or  rejecting  evidence,  or  in  the  charge  as  to  the  locality  of  tha 
boundary  line  between  them,  are  not  grounds  for  reversal.  Lecomte  r. 
Toudouze,  870. 
See  Homestead,  6;  Injunotions,  1;  iRRioATioir  Disnuon^  7* 

BROKERS. 
A  Custom  of  Brokers,  when  collateral  securities  are  pat  np  as  a  margin, 
and  an  account  becomes  sufhciently  reduced  to  jeopardize  it,  to  adver* 
tise  and  sell  the  collaterals  before  proceeding  against  their  customer  for 
the  amount  due  from  him,  is  of  no  effect  when  the  stocks  of  the  ons* 
tomer  have  been  sold  at  his  request,  and  the  broker  is  not  carrying  any* 
thing  for  him  upon  a  margin.  Hence  a  broker  may  then  maintain  an 
action  for  the  balance  due  him,  without  first  realizing  on  the  collaterals 
in  his  hand.  J)e  Cordova  v.  Barnum,  538. 
See  Pledqe. 

BURDEN  of;  proof. 
See  Adverse  Possession;  Banks  and  Bankino,  5, 6;  Dxkds,  B;  Infahts,  S| 
Insane  Persons,  1-4;  Libei^  5;  Negotubui  bsTSUMUiTa,  8j  RAni. 
BOADS,  3,  16, 19;  Wills,  1. 

BURGLARY. 

L  Evidence  Sufficient  to  Justift  Jurt  in  Inferring  Breakiko  nr 
Prosecution  for.  —  Where,  upon  the  trial  for  the  burglary  and  lar- 
ceny of  a  saddle  from  a  stable,  the  evidence  shows  that  the  saddle  was 
hung  in  its  usual  place  on  Sunday,  and  was  not  missed  until  the  succeed- 
ing  Wednesday,  that  the  doors  of  the  stable  were  intentionally  kept 
fastened  for  the  purpose  of  keeping  in  the  stable  some  mares  and  colts 
that  would  have  escaped  therefrom  if  the  door  had  been  left  open,  and 
,that  it  was  not  known  that  the  doors  were  left  open,  such  evidence  is 
sufficient  to  warrant  the  jury  in  inferring  the  fact  of  breaking  the  stabls 
by  the  thief.     State  v.   War/ord,  322. 

2.  Pkbsomption  of  Guilt  from  Recent  Possession  of  Stolen  Propertt.— 
The  presumption  of  guilt  arising  from  the  recent  possession  of  stolen 
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property  is  applied  in  cases  of  burglary  and  larceny  as  well  as  to  cases  of 
larceny.  Bat  such  possession  must,  in  order  to  raise  the  presumptioa  of 
guilt,  be  an  exclusive  possession;  and  where,  on  the  trial  of  two  persona 
for  burglary  and  larceny,  the  evidence  shows  that  the  joint  possession  of 
the  stolen  property  did  not  commence  until  five  or  six  weeks  after  the 
larceny,  such  joint  possession  is  too  remote  to  create  a  presumption  that 
•Hher  of  th«  defendants  is  guilty  of  the  burglary.  State  r.  War/or  d, 
822. 

BY-LAWS, 
8e«  Bknetioial  AssooiAnoKS. 

CALLS. 
See  Boundaries,  2. 

CARRIERS. 

NoN<DBLrvEBT — Dbfbnses — STOPPAGE  IN  TBAirsiTiT.  —  Non-dellTery  6k 
goods  by  a  common  carrier  is  excused  when  the  consignor  exercises  hia 
right  of  stoppage  m  transitu,  but  such  right  must  be  possessed  by  tha 
consignor  before  it  can  be  invoked  by  the  carrier  as  a  defense  for  failora 
to  deliver.  Migsouri  Pac.  R'y  Co.  v.  Heidenheimer,  861. 
See  B^iLROADS,  12, 13,  15. 

CERTIFICATES. 
Sao  BKrmoiAi. 'Associations,  3;  Exbcutobs  ano  AouniTBATOBa,  7»  ft 

Public  Lands. 

CHARITIES. 
Sea  Trusts,  12. 

CHARTERS. 
Sea  BiNxnciAL  AssooiATiom, 

CHATTEL  MORTGAGES. 
Baa  Fraudulent  CoNvsTANOia^  S. 

CHECKS. 
Sea  Banks  and  Bankinq,  1-7. 

CLOUD  ON  TITLB. 
▲onov  TO  Quht  Trrui  is  a  Proper  Procebdino  aoainit  a  Municipal  Cob> 
foration  to  determine  its  claim  that  it  holds  tha  legal  title  to  land  in 
tmst  for  the  people  of  the  state,  and  that  the  same  has  baan  dadicatad 
to  tha  naa  of  the  public.    People  v.  HoUaday,  180. 

CODICILS. 
See  WiLU,  8. 

COLLATERAL  ATTACK. 

Baa  CouBTS,  ij  Exxoution,  6,  7;  Executors  and  AvMnmmkrotM,  9-ll| 

Justice  or  the  Peace,  1. 
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COLLATERAL  SECURITY. 
See  Bills  or  Lading,  2,  3;  Bbokbrs;  PLisoik 

COLLUSION. 
See  JuDOMBNTS,  IL 

COMMISSIONS. 
See  Vemdob  and  Fubchaseb,  1. 

COMMON  CARRIERS. 
See  Carriebs. 

COMMUNITY  PROPERTY. 
See  Homestead,  2,  3. 

COMPENSATION. 
See  Highways,  I,  2;  Injunctions,  6;  Niw  TsiAi^  t, 

COMPLAINT. 
See  Contempt,  8. 

COMPOSITION. 
See  Debtor  and  Crkditob,  ^  S. 

COMPROMISE. 
See  CoNTRAOTS,  5. 

CONDONATION. 
See  Marriaqb  and  Divoroi^  1,  2. 

CONFLICT   OP  LAWa 
See  LMAona,  1,  2;  Marriage  and  Diyorob,  6;  PnaovAL  FsoraBfi; 

CONSIDERATION. 

See  CoKTBAOxa,  8-6;  Duds,  I,  2;  Gifts,  2;  Nbgotiabui  Innvian%  || 

Partnership,  2. 

CONSTITUTIONAL  LAW. 

See  Oohititvtionr;    Irrigation   Distriois;    Leqislatvbi}    MmttoaAJL 

Corporations,  1-4;  Statutes;  Taxes,  1,  S> 

CONSTITUTIONS. 
L  D(7B Process  ot  Law  —  Fourteenth  Amendment — Habeas  Corpus.— 
A  state  statute  which  authorizes  the  placing  of  insane  persons  in  oer* 
.  tain  hospitals  or  asylums  within  the  state  by  their  parents,  guardians, 
relatives,  or  friends,  or,  if  paupers,  by  the  overseer*  of  the  poor,  apon 
certificates  of  their  insanity,  made  by  two  practicing  physicians  of  good 
standing,  and  which  provides  that  when  placed  in  such  hospitals  or  asy* 
lums  they  may  be  lawfully  received  and  detained  therein  until  dis« 
charged  in  one  of  the  modes  provided  in  the  statute,  where  snob  statute 
provides  no  mode  whereof  the  person  confined  can  avail  himself,  as  of 
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Hgbt,  In  his  own  behalf,  is  void,  being  in  conflict  with  the  provision  06 
the  fonrteenth  amendment  of  the  constitution  of  the  United  States  thatei. 
no  state  shall  deprive  any  person  of  life,  liberty,  or  property  without  du»» 
process  of  law.  "Due  process  of  law  "  means  at  least  some  legal  proce- 
dure in  which  the  person  proceeded  against,  if  he  is  to  be  concluded^ 
thereby,  shall  have  an  opportunity  to  defend  himself,  and  such  statute^ 
does  not  provide  for  snoh  a  prooednre.  And  a  person  held  under  the  t 
provisions  of  such  statute  ia  entitled  to  a  discharge  upon  habeas  corpua,. 
Doyle,  Petitioner,  759. 

SL  Dob  Process  of  Law.  —  A  land-owner  is  not  deprived  of  his  property- 
without  due  process  of  law,  when  he  is  allowed  a  hearing  at  any  timfr^ 
before  the  lien  of  an  assessment  thereon  becomes  final.  In  re  Madera  Irr^ 
Dist.,  106. 

See  O0BPOBATIO118,  7;  Courts,  2;  Interstatb  Commerox;  LBQiSLATURit,  1— 
3,  7;  MuNioiFAb  Corporations,   10,   11;  Statutes,  7;  Taxes,  1,  2f. 

WlTNBSSES,  1. 

CONTEMPT. 

1,  Sslt-Orimination  —  Habeas  Cobfcs.  —  A  party  cited  for  contempt  in 
compelling  and  inducing  witnesses  to  absent  themselves  from  the  court- 
and  to  disobey  a  subpoena  is  thereby  charged  with  a  statutory  crime,  ia 
addition  to  a  contempt  of  court,  and  cannot  be  compelled  as  a  witnes» 
to  prove  the  contempt,  and  thus  criminate  himself  as  to  the  other  crime.. 
If  committed  for  contempt  in  refusing  to  thus  testify,  he  is  entitled  to  hi» 
discharge  on  habeas  corpus.  In  re  Nickell,  315. 

S,  Jurisdiction  —  Order  to  Show  Cause  in  Person  —  Habeas  Corpus. 

—  Where  a  party  is  merely  summoned  under  an  order  of  court  to  appear 
in  person  and  show  cause  why  he  should  not  be  punished  for  contempt 
in  failing  and  refusing  to  obey  a  prior  order  of  court,  he  has  the  right  t» 
appear  by  attorney.  That  part  of  the  order  commanding  him  to  appear 
in  person  is  beyond  the  jurisdiction  of  the  court.  If  he  does  so  appear  by 
attorney  and  offers  to  show  cause,  an  order  for  his  arrest  for  contempt  in 
not  appearing  personally  is  without  jurisdiction,  and  he  is  entitled  to 
his  discharge  on  habeas  corpus.  Ex  parte  Oordan,  1 54. 

Z.  Practice.  —  Rule  to  Show  Cause  why  a  party  should  not  be  punishedl 
for  a  constructive  contempt  of  court  must  be  based  upon  a  verified  com- 
plaint or  information.  In  re  Nickell,  315. 

CONTRACTS. 

1.  Contract  between  Father  and  Son  not  Chanqbd  bt  Subsequent- 
Contract  BETWEEN  Children.  —  A  contract  between  father  and  son,  by 
which  the  latter  undertakes  to  attend  to  and  care  for  the  former  during 
his  life,  on  consideration  that  the  father  is  to  will  his  home  place  to  such 
son,  ia  not  changed,  after  part  performance  by  the  son,  by  an  agreement, 
entered  into  by  the  father's  children,  after  his  insanity  has  rendered  hin> 
incapable  of  performing  his  part  of  the  original  contract.  Hudson  v.  Hud- 
son, 270. 

&  Statute  o»  Frauds  —  Promise  to  Answer  for  the  Debt  o»  Another. 

—  An  agreement  by  a  receiver  of  a  corporation,  that  if  a  person  having; 
a  lien  on  the  property  in  his  hands  will  permit  him  to  sell  it  and  to  use 
the  proceeds  in  the  business  of  the  receivership,  he  will  pay  for  sucb 
property,  is  a  promise  to  answer  for  the  debt  of  another,  because  th«> 
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original  debt  secured  by  the  lien  remains  unsatisfied,  and  the  promise  of 
the  receiver  ia  collateral  thereto.  Bray  v.  Parcker,  17. 

4L  Statctb  of  Fbaxtds  —  Consideration. — A  Pbomisk  to  Answib  roB 
THK  Dkbt  or  Akother  ia  void,  unless  made  upon  some  new  considera* 
tioQ  of  benefit  accruing  or  moving  directly  to  the  promisor.  Therefore, 
«  promise  by  a  receiver  of  a  corporation,  in  consideration  that  the  lieU'- 
holder  will  permit  property  subject  to  the  lien  to  be  sold  and  the  proceeds 
■to  be  used  in  the  business  of  the  receivership,  to  pay  such  lien-holder 
the  amount  of  his  lien,  is  not  enforceable,  because  no  benefit  or  advan« 
tage  accrues  to  the  receiver.  Bray  v.  Parcher,  17. 

4.  Contract  is  not  upon  a  Consideration  Sufficient  to  Suppobt  It 
when  such  consideration  is  an  agreement  to  do  acts  the  doing  of  which 
eannot  be  specifically  enforced.  Orimmer  v,  Carlton,  171. 

&   CONTBAOT  THK   CONSIDERATION  OP  WHICH  IS   A  COMPROMISE   OF  A  FeLONT 

is  based  upon  illegal  consideration,  and  therefore  void.  Morrill  v.  Night- 
ingcde,  207. 

C   CONTBACT  UPON  ILLEGAL  CONSIDERATION  —  DUTT  OF  THE  COUBT.  — If  the 

objection  that  a  contract  was  made  upon  illegal  consideration  is  not  in- 
terposed by  the  party  sought  to  be  charged,  it  is  the  duty  of  the  court 
to  make  it  on  its  own  behalf.  Morrill  v.  Nightingale,  207. 

T,  Public  Policy  —  Location  of  Public  Office  —  Post-office.  —  Any  con- 
tract made  for  the  purpose  of  securing  the  location  of  a  public  office,  such 
ss  a  post-office,  in  any  certain  part  of  a  city  or  elsewhere,  or  which  pre- 
vents, or  tends  to  prevent,  the  change  or  removal  of  such  office,  when  the 
necessities  of  business  or  the  interest  of  the  public  demand  such  change 
or  removal,  is  opposed  to  public  policy  and  void,  as  tending  to  the  injury 
of  the  public  service,  and  as  subordinating  the  public  welfare  to  individ- 
nal  convenience  or  gain,      Wcodman  v.  Innes,  274. 

fb  Contract  Specifying  that  All  Contracts  must  be  in  Writing.  — 
Notwithstanding  a  clause  printed  after  a  vendee's  signature  to  a  written 
contract  of  sale,  stating  that  "  no  verbal  agreement  of  any  kind  apper- 
taining to  this  order  will  be  recognized,  and  that  all  agreements  must  be 
in  writing,"  the  agent  of  a  vendor,  having  power  to  make  the  original 
■ale,  and  power  to  make  a  new  contract  in  writing,  is  authorized  to  enter 
by  parol  into  a  new  agreement  extending  or  modifying  the  terms  of  the 
original  agreement.     Bannon  v.  Aultman,  37. 

9,  Altering  Writi-en,  by  Parol.  —  Parol  evidence  is  admissible  to  prove 
that  a  written  contract  has  been  added  to,  changed,  or  superseded  by 
an  oral  agreement.  Therefore,  though  a  thrashing  machine  was  sold  by 
a  contract  in  writing,  providing  that  if  within  five  days  from  its  first 
use  it  should  fail  to  fulfill  the  guaranty  given  with  it,  notice  should  ba 
^ven  to  the  vendor  or  his  agent,  stating  the  respects  in  which  it  had 
failed,  and  that  the  defective  parts  should  be  returned  to  the  place  where 
received,  the  vendee  may  prove  that  after  he  had  received  the  machine 
and  become  satisfied  it  would  not  fulfill  the  warranty,  he  notified  the 
agent  of  the  vendor,  and  offered  to  return  it,  and  the  latter  thereupon  so- 
licited him  to  keep  the  machine  a  longer  time  than  the  contract  allowed, 
and  agreed  that  if  all  defects  were  not  remedied  it  might  be  returned  to 
the  vendor.     Bannon  v.  Aultman,  37. 

Ml  Contract  is  Procured  by  Menace,  and  is  therefore  subject  to  rescis- 
sion, when  it  was  induced  by  procuring  a  warrant  for  the  arrest  of  one  of 
th«  contracting  parties  on  a  charge  of  embezzlement,  and  such  warrant 
WM  obtained,  not  for  the  purpose  of  prosecuting  or  convicting  him,  bat 
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with  a  view  of  frightening  and. intimidating  him  into  executing  snch 
contract.     Morrill  ▼.  Nightingale,  207. 

11.  Contract  is  Pboocbbd  bt  Mbnaob  when  it  la  obtained  by  threats  of  im« 
prisonment  upon  a  charge  of  embezzlement.     Morrill  v.  Nightingale^  207. 

IS.  Mbnaob  ow  Guiltt  Pbrsox.  —  In  that  kind  of  menace  which  consiata 
of  a  threat  of  injury  to  the  character  of  a  person  it  ia  entirely  immaterial 
whether  he  ia  guilty  or  innocent  of  the  crime  charged.  MorriU  v.  Night- 
ingale, 207. 

See  AoBNOT,  1|  Assxmpsrr;  Banki  and  Banking,  1;  Oobpobations,  7;  Oor* 
■NANTS,  1;  Damaqes,  3,  4;  Grins,  2;  Hombstead,  1-3;  Masteb  and 
Sbrvant,  5;  MuNioiPAt.  Cobfobatigns,  12;  Neoliqsncb,  2;  Pabtnbb* 
•HIP,  6;  Railboads,  13,  Statutes,  7;  Vbndob  and  Pcrohasbb,  2-6. 

CONTRIBUTORY  NBGLIGENCB. 
See  Nbquqbnoe,  6;  Railroads,  7, 8. 

CONVERSION. 
See  Laroknt;  Plbooe,  2;  Railboads,  IS. 

CORPORATIONS. 
L  EviDBNOt.  — Thi  Existbnob  or  a  Corporation  is  established  prima  faek 
by  evidence  tending  to  show  that  it  transacted  business  as  such,  and  by 
the  fact  that  all  the  witnesses  speak  of  it  as  a  corporation.     People  v. 
Formosa,  612. 

&  SUBSOBIPTIONfl  to   StOCK  07    CORPORATION  TO  BB  FORUBD.  —  An  agree* 

ment  whereby  the  signers,  for  the  purpose  of  forming  a  corporation  and 
providing  it  with  funds»  declared  that  they  subscribed  for  stock  to  the 
amounts  set  opposite  their  names,  to  be  due  and  payable  upon  the  for- 
ooation  of  the  corporation  and  the  issuance  of  the  stock,  is  valid;  and 
upon  the  formation  of  the  corporation  and  its  acceptance  of  the  a^ree* 
ment,  each  of  the  subscribers  becomes  bound  to  pay  for  the  number  of 
shares  subscribed  for  by  him.  Marysville  Electric  Light  etc  Co.  v.  John- 
mm,  216. 

tb   OOBFOBATION    MAT   SUSTAIN  AN  AOTION   FOB  SUBSCRIPTIONS  made   to   its 

■took  before  it  was  formed,  though  it  is  not  named  as  a  promisee  in  the 
agreement  to  subscribe.     Maryavilie  Electric  Light  etc,  Co.  v.  Johnson,  215. 

4.  Contract  between  Sbvbbal  Persons  to  and  with  Each  Otheb  to  form 
a  corporation  and  subscribe  to  its  stock  is  inchoate  and  incomplete  until 
the  contemplated  organization  is  effected.  Therenpon  the  corporation 
may  accept  the  proposition  offered  by  the  several  subscribers,  and  main* 
tain  actions  to  enforce  their  paymentb  Marysville  Electric  Light  etc  Co. 
T.  Johnson,  216. 

%,  SuBSOBiPTiONs  TO  Stock,  WHEN  Patablb.  —  Though  the  statute  provides 
that  no  assessment  must  exceed  ten  per  cent  of  the  amount  of  the  cap- 
ital stock  of  a  corporation,  except  that  if  the  whole  has  not  been  paid  up 
and  the  corporation  is  unable  to  meet  its  liabilitiea,  the  assessment  may 
be  for  the  full  amount  of  the  unpaid  subscriptions  upon  the  capital  stock, 
an  agreement  of  subscription,  whereby  the  subscribers  agree  that  the 
amounts  subscribed  by  them  shall  be  due  and  payable  on  the  formation 
of  the  corporation  and  the  issuance  of  the  stock,  gives  rise,  on  such  for- 
mation, to  a  cause  of  action  in  favor  of  the  corporation  for  the  whole 
amount,  without  the  levy  of  any  assessment,  though  not  then  needed  to 
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satisfy  the  liabilities  of  the  corporation.  Maryaville  Electric  Light  etc 
Co.  V.  Johnson,  215. 
C  PLKADING&  —  la  aa  action  to  recover  the  amount  sabscribed  by  the  do* 
fendant  to  the  stock  of  a  corporation  to  be  thereafter  formed,  it  is  not 
necessary  to  allege  that  he  was  named  iu  the  articles  of  incorporation 
M  a  subscriber.  If  he  was  not  so  named,  that  fact  must  be  shown  by 
his  answer.     Marysville  Electric  Light  etc  Co.  v.  Johnson,  215. 

I,  JUBISDICTIOM    OF    SOPERIOE  AND  JuSTICE's   CoURTS  TO   EnFORCK   AsSESS- 

HSNTS  ON  Stock  by  Corporation.  — The  term  "assessment,"  as  used  in 
the  California  constitution  conferring  jurisdiction  upon  the  superior 
oonrt  in  cases  at  law  involving  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  refers  to  such  assessments  as  are  authorized 
in  relation  to  revenue  and  taxation,  and  such  as  may  be  made  by  author- 
ity of  a  municipal  or  other  public  corporation  to  meet  the  cost  of  a  public 
improvement;  and  does  not  include  "assessments"  or  "calls"  made  by 
a  private  corporation  upon  its  stockholders  pursuant  to  contract,  express 
or  implied.  The  justices'  courts  have  jurisdiction  of  questions  involving 
the  legality  of  such  "  assessments  "  or  "  calls,"  where  the  amount  in  dis- 
pute is  less  than  three  hundred  dollars.  Arroyo  Ditch  etc,  Co.  v.  Su'pe- 
rior  Court,  91. 

8.  Directors  of  Insolvent  Corporation  Trustees  for  Creditors,  and 

Debarred  from  Preferring  Debts  Dub  to  Themselves.  —  The  di- 
rectors of  an  insolvent  corporation  are  trustees  for  the  creditors  of  such 
corporation,  and  are  therefore  debarred  in  equity,  by  virtue  of  their 
positions,  from  preferring  debts  due  to  themselves  from  the  corporation. 
And  a  mortgage  given  by  a  corporation,  while  insolvent,  to  its  directors, 
to  secure  debts  due  from  it  to  them,  will  not  be  allowed  priority  over  a 
person  having,  at  the  time  of  the  execution  of  such  mortgage,  a  claim 
against  the  corporation  for  damages  for  its  negligence,  upon  which  suit 
had  been  commenced,  and  which  afterwards  ripened  into  a  judgment. 
Olney  v.  Conanicut  Land  Co.,  767. 

9.  Taxation  —  Jurisdiction.  —  A  Corporation  Created  by  the  Laws  of 

Another  State,  but  doing  business  in  this  state,  is  subject  to  the  juris- 
diction of  the  officer  whose  duty  it  is  to  determine  and  assess  the  amount 
of  taxes  which  the  corporations  are  bound  to  pay  to  the  state,  and  is  sub> 
ject  to  taxation  as  well  as  a  domestic  corporation.  People  r.  Wemple, 
642. 

10.  CoNSTiTirnoNAL  Law.  —  Corporations  organized  or  doing  business  un- 
der the  laws  of  this  state  for  life  insurance  are  absolutely  under  the  di- 
rection and  control  of  the  legislature,  and  the  legislature  has  the  same 
power  and  authority  to  regulate  the  conduct  of  their  agents  as  it  has  to 
regulate  the  corporations  themselves.     People  v.  Formosa,  612. 

II.  Taxation  —  Jurisdiction  —  Tax  on  Foreign  Corporations.  —  If  a  cor- 
poration created  by  the  laws  of  a  sister  state  employs  the  whole  or  any  part 
of  its  capital  here,  and  thus  has  the  benefit  and  protection  of  the  govern- 
ment and  laws  of  the  state  to  the  extent  of  the  capital  so  employed, 
there  is  no  reason  why  it  should  not  be  subject,  to  the  extent  of  such 
capital,  to  the  same  burdens  and  obligations  as  a  domestic  corporation. 
The  tax  is  imposed  for  the  privilege,  which  is  extended  to  it  by  the  stat- 
ute, of  doing  business  here  aa  a  corporation  and  in  its  corporate  name. 
People  V.  Wemple,  542. 

Sm  Contbaots,  2,  3;  Devises,  3;  Duress,  2,  3;  Insurance,  2;  Intbbstatb 
Commebcb;  Justice  of  the  Peace;,  2;  Taxes,  3. 
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CO-TENANCY. 

1.  DoTT  oif  Co-tenants.  —  A  Tenant  in  Common  in  Possession  of  the 
eommon  property  it  bound  to  do  nothing  with  a  view  to  prejudicing 
the  interests  of  his  co-tenants,  and  therefore  cannot  buy  in  an  outstanding 
title  to  the  prej  udice  of  their  rights.     Carpenter  v.  Carpenter,  569. 

SL  Mortgage  Sale.  —  A  tenant  in  common  of  property  which  is  subject  to  a 
mortgage,  who  procures  it  to  be  foreclosed,  without  any  necessity  and 
for  the  purpose  of  cutting  ofif  the  interest  of  some  of  his  co-tenants, 
and  then  purchasing  at  a  foreclosure  sale,  will  not  be  permitted  to  retain 
the  benefit  of  his  purchase,  but  will  be  decreed  to  hold  it  in  trust  for  hia 
co-tenants,  to  the  extent  of  their  respective  interests.  Carpenter  v.  Car- 
f  enter,  569. 

8>  PuKOHASB  BY  Co-TENANT  AT  PARTITION  Salb.  —  Tenant  in  common  bring- 
ing an  action  for  partition  and  buying  property  at  the  partition  sale  will 
not  be  decreed  to  hold  it  in  trust  for  hia  co-tenants.  In  instituting  and 
prosecuting  to  judgment  and  sale  a  suit  for  partition,  he  does  not  violate 
any  legal  duty  he  owes  to  his  oo- tenants,  though  some  of  them  are  minors. 
CarfetOer  ▼.  Carpenter,  669. 

COUNTIES. 
See  Irriqation  Districts,  7. 

COURTS. 

1.  JuDQB  Bound  by  Decreb  or  his  Predecessor  in  Same  Cause.  —  A  cir- 
cuit judge  is  bound  to  carry  out  the  orders  of  his  predecessor  in  the  same 
cause,  but  when  the  appellate  court  declares  such  orders  erroneous,  the 
consequences  flowing  therefrom  must  also  be  so  regarded.  Hardin  v. 
Hardin,  786. 

%,  Original  Jurisdiction  or  Superior  Court.  —  The  superior  court  can 
exercise  its  original  jurisdiction  only  in  those  oases  provided  by  the 
constitution,  and  its  appellate  jurisdiction  only  in  such  cases  as  may  be 
prescribed  by  law.  It  cannot  exercise  original  jurisdiction  in  those  mat- 
ters in  which  its  jurisdiction  is  appellate  only,  nor  can  it  exercise  juris- 
diction in  any  instance  until  it  has  acquired  it  in  the  mode  prescribed 
by  the  constitution  or  statutes.  Arroyo  Ditch  etc  Co,  v.  Superior  Court, 
91. 

t.  Jurisdiction  of  Superior  Court  —  Presumption.  —  Although  the  exer- 
cise of  jurisdiction  by  the  superior  court  will  be  presumed  to  have  been 
rightful,  yet  if  it  appears  upon  its  record  of  its  action  in  any  matter 
that  it  bad  not  acquired  jurisdiction  either  of  the  subject-matter  or  of 
the  parties,  this  presumption  is  destroyed.  Arroyo  Ditch  etc  Co.  v.  Su- 
perior  Court,  91. 

4.  Jurisdiction  of  Probate  Court — Presumption. — A  county  court  has 
general  jurisdiction  of  the  administration  of  estates,  and  when  nothing  to 
the  contrary  appears  upon  its  records,  it  will  be  presumed,  upon  collat- 
eral attacks  on  its  judgments,  that  it  found  the  facts  to  exist  that  would 
give  it  jurisdiction.      Lyne  v.  Sanford,  852. 

See  CoNTEMPr;  Contracts,  6;  Irrigation  Districts,  8;  Jurisdiction; 
Lboislatu&b,  4-6;  Partnership,  9;  Siatuibs,  6;  Triali  1;  Trusts, 
10,14. 
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COVENANTS. 

L  CJONTRACT  IN  RESTRAINT  OF  ExERCISB  OF  PROFKSSIOir  VaLID  THOUOH  Uk- 
LIMITBD  AS  TO  TiME.  —  A  Covenant  by  a  practicing  physician  not  to 
•Dgajje  at  any  time  thereafter  in  the  practice  of  medicine  or  surgery  in 
a  certain  city  is  valid,  and  a  court  of  equity  will  grant  an  injunction  to 
restrain  the  covenantor  from  thereafter  practicing  his  profession  in  said 
city.     French  v.  Parker,  733. 

t.  Deeds.  —  Covenant  against  Encumbrances  in  a  deed  covers  those  un- 
known as  well  as  those  known  to  the  grantee  at  the  time  of  his  purchase. 
Burr  T.  Lamaster,  428. 

t.  DxBDS  —  Encumbkancb  —  Party- WALL  Aqrbbhbnt.  —  A  covenant  by  the 
owner  of  a  lotto  pay  a  portion  of  the  cost  of  a  party -wall  erected  thereon, 
in  the  event  that  it  is  used  by  him,  is  a  covenant  and  encumbrance 
which  runs  with  the  land,  and  is  binding  upon  his  grantee.  It  therefore 
oonatitutes  a  breach  of  the  covenants  in  hia  deed  against  encumbrances. 
Burr  T.  Lamaster,  428. 

See  Debtor  and  Cbbditob,  3. 

CRIMINAL  LAW. 
L  Thi  Crikb  of  Unlawfullt  and  Willfully  Dbstroyino  the  Property 
OV  Abothsr  does  not  exist  when  the  act  of  destruction  was  in  the  defense 
of  the  possession  of  property  of  the  destroyer.     People  v.  Kane,  574. 

%   ThB  DbSTBUCTTION  07  THB  PERSONAL  PROPERTY   OF  ANOTHER  is  not  Crim< 

inal  when  it  consists  of  a  boat  whioh  the  owner  persists  in  keeping  and 
fastening  on  a  lake  on  the  land  of  the  destroyer,  if  such  destruction  is 
necessary  in  defense  of  the  land-owner's  possession  of  his  land.  People 
▼.  Kane,  574. 
Boo  BuRaLARY;  CoNTBMPT,  1;  Homicidb;  Indicthbnt;  In8ANB  Persons; 
Ikbusanob,  19;  Lascbny;  Libel,  6, 7;  Nbw  Trial,  5;  Rsal  Property, 
S}  SxDUonon. 

CY-PRES. 
See  Trusts,  12. 

DAMAGEa 

1.  Damagbs  tor  Mental  Anguish  —  Wrongful  Sequestration.  —  Mental 
distress  or  suffering  is  not  an  element  of  the  actual  damages  sustained 
from  the  wrongful  suing  out  of  a  writ  of  sequestration  and  a  seizure 
thereunder.  In  order  to  recover  for  mental  anguish,  the  suing  out  of  the 
■eqnestration  must  be  both  wrongful  and  malicious,  so  as  to  justify  a 
recovery  for  exemplary  damages.     Crawford  v.  Daggett,  859. 

9l  Damages  Recoverablb  for  a  Tort  include  all  injuries  resulting  from  the 
wrongful  act,  whether  they  could  have  been  foreseen  by  the  wrong-doer 
or  not.  Therefore,  in  an  action  to  recover  for  injuries  resulting  to 
plaintiff  from  I)eing  kicked  by  defendant,  though  there  was  evidence  to 
■how  that  there  was  no  intention  of  doing  any  harm,  and  that  the  injury 
■offered  by  plaintiff  was  aggravated  by  his  having  received  a  previous 
injury,  it  was  held  proper  to  refuse  an  instruction  that  only  such  dam- 
ages could  be  recovered  as  defendant  might  reasonably  be  supposed  to 
have  contemplated  as  likely  to  have  resulted  from  his  kicking  plaintiff. 
Vosburg  v.  Putney,  47. 

t,  Dahagbs  for  Breach  of  Contract — Penalty  —Evidence.  — In  an  ac- 
tion for  breach  of  contract  not  to  carry  on  a  given  business  within  a  certain 
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territory,  or  to  forfeit  a  certain  sum,  evidence  of  the  injury  actually  sua- 
tsined  by  the  breach  is  inadmissible,  if  the  damages  as  liquidated  in  th» 
contract  are  reasonable.     Kelso  v.  Reid,  716. 

4  LiQuroATSD. — Where  one  violates  his  contract  by  which  he  sells  his  busi- 
ness and  its  good-will,  and  stipulates  as  part  of  the  transaction  not  to 
carry  on  the  same  business  within  a  given  territory,  or  to  forfeit  a  cer- 
tain aum  as  liquidated  damages,  he  is  liable  for  the  amount  named  in 
the  contract  unless  it  is  excessive  and  unreasonable.     Kelao  v.  Reid,  716. 

See  Assault;  Corpobatioits,  8;  Dkbtob  and  Creditor,  3;  Eminent  Domain; 
Highways,  2, 3;  iNjuNcrrioNS,  5;  Insurance,  5;  Malicious  Prosecution^ 
16;  Municipal  CJorporations,  13;  Negligence,  1,  8;  Nuisance,  l-4y 
Parent  akd  Child;  Physicians  and  Surgeons,  1,  2,  5;  Railroads,  1, 
2,  5,  12,  13, 18;  Skrviobs;  States,  1;  Telegraphs,  2,  3,  6-8;  Trespass; 
Trial,  8;  Vbndob  akd  Purchaser,  5;  Watercourses,  2-9,  12,  13; 
WiTWEsaBat  S. 

DEBTOR  Ain)  CREDITOR. 

1.  SuBROOATlOK,  Crbditob  ENTITLED  TO,  WHEN. — A  creditor  who,  in  order  to 
preserve  his  own  security,  is  compelled  to  pay  a  prior  encumbrance,  held 
by  another  creditor,  will  be  subrogated  to  the  rights  of  such  creditor,  to 
the  extent  necessary  for  his  own  protection.     Reybum  v.  Mitchell,  350. 

I,  Subrogation  —  Purchaser  at  DErEcnvE  Mortgagee's  Sale  Subrogated 
TO  Rights  of  Mortgagee,  when.  —  A  bona  fide  purchaser  at  a  mort- 
gagee's sale  which  proves  to.be  defective,  who  has  paid  the  amount  of  his 
bid  which  has  been  applied  to  the  mortgage  debt,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee,  and  the  mortgage  will  be  regarded 
In  equity  as  assigned  to  such  purchaser,  even  though  the  mortgagee's 
deed  to  him  does  not  contain  language  amounting  to  a  legal  assignment. 
Such  purchaser  is  not  to  be  regarded  as  a  mere  stranger  to  the  estate. 
Nor  does  it  make  any  difference  in  equity  that  the  mortgage  was  dis- 
charged on  the  record  after  the  purchaser's  right  to  subrogation  had  al- 
ready accrued  to  him.     Breioer  v.  Naahj  749. 

lb  Subrogation  —  Warranty  —  Limitations  —  Injunction,  —  A  sold  a  lofc 
of  land,  upon  which  there  was  a  judgment  lien,  to  6,  taking  notes  secured 
by  a  mortgage  for  the  purchase  price.  When  the  notes  matured  they 
and  the  mortgage  were  canceled  and  surrendered  to  B,  who  gave  to  A  a 
written  unsealed  agreement,  whereby  he  assumed  the  payment  of  this 
judgment.  Afterwards  B  conveyed  said  lot,  with  the  usual  covenants 
of  warranty,  to  trustees  for  the  benefit  of  his  wife  and  children,  in  con- 
sideration of  love  and  affection.  These  trustees  conveyed  the  lot,  a* 
they  were  duly  authorized  to  do,  to  C  for  value,  without  warranty,  who 
took  without  knowledge  of  the  agreement  between  A  and  B,  but  with 
notice  of  the  judgment.  C  subsequently  conveyed  the  lot  to  D  with 
warranty.  The  lot  having  been  levied  upon,  and  being  about  to  be  sold 
under  the  judgment,  O  paid  the  amount  of  the  judgment.  Afterwards, 
in  a  cause  pending  for  the  settlement  of  the  estate  of  B,  who  had  in  the 
mean  time  died  insolvent,  C  filed  a  petition,  wherein  he  sought  to  recover 
the  amount  paid  by  him  in  exoneration  of  his  covenant  of  warranty  to 
D.  Held:  1.  That  as  the  payment  of  the  judgment  by  C  was  not  made 
for  the  purpose  of  relieving  A,  but  solely  in  order  to  perform  C's  cove- 
nant of  warranty,  C  had  no  right  in  equity  to  be  subrogated  to  the  rights 
of  A  or  of  the  holder  of  the  judgment;  that  as  the  judgment  was  against 
A,  and  not  against  B,  who  was  never  liable  to  pay  the  amount  thereof  as 
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a  Judgment,  but  only  liable  by  reason  of  his  agreement  with  B,  the  judg- 
ment could  in  no  event  be  set  up  as  a  judgment  against  the  estate  of  B. 
2.  That  the  mortgage  could  not  be  set  up  as  a  mortgage  except  against 
the  property  mortgaged,  but  only,  if  at  all,  as  of  the  rauk  of  the  sealed 
notes  which  it  secured;  that  since  these  notes  were  extinguished  by  the 
•agreement  between  A  and  B,  they  could  not  now  constitute  any  legal 
cause  of  action  against  B's  estate,  and  C  had  no  connection  with  any 
equities  that  A  may  have  had  in  the  matter.  3.  That  C  could  not  claim 
«s  assignee  of  the  covenant  of  warranty  contained  in  the  deed  from  A  to 
S,  nor  could  he  have  any  claim  against  the  estate  of  B  as  assignee  of  the 
•eovenant  of  warranty  contained  in  the  deed  from  B  to  the  trustees,  for 
as  that  was  a  voluntary  deed,  and  as  the  measure  of  damages  for  breach 
<of  a  covenant  of  warranty  is  the  amount  of  the  purchase-money  paid, 
with  interest  from  the  time  of  the  alienation,  where  nothing  was  paid, 
nothing  could  have  been  recovered.  4.  That  the  agreement  between  A 
and  B,  whereby  B  assumed  the  payment  of  the  judgment,  was  for  the 
benefit  of  A  solely,  and  C  bad  no  connection  with  it,  and  acquired  no 
rights  under  it.  5.  That  the  position  of  C  was  that  of  a  purchaser  of 
real  estate  under  a  quitclaim  deed  without  warranty,  upon  which  there 
tested  the  lien  of  a  judgment  of  which  he  had  notice  when  he  purchased, 
■who  removed  such  lien  by  payment  in  order  to  protect  himself  against 
an  action  for  breach  of  his  covenant  of  warranty  in  his  deed  to  his  vendee, 
and  that  he  had  therefore  no  cause  of  action  against  the  estate  of  B.  6. 
That  even  if  C  could  have  connected  himself  with  the  agreement  between 
A  and  B,  an  action  upon  the  promise  of  B  was  barred  in  six  years,  which 
period  had  elapsed  long  before  the  petition  in  this  case  was  filed.  7. 
That  the  order  calling  in  the  creditors  of  B  and  enjoining  suits  at  law 
did  not  prevent  the  running  of  the  statute  of  limitations  against  claims 
that  should  have  been  presented  as  claims  against  his  estate.  Ex  parte 
Hardin,  820. 

4k  Fbaudulent  Composition  with  Crkditors  —  Secret  Pkeferesces.  —  A 
composition  agreement  between  a  debtor  and  his  creditors  is  void  if 
secret  payments  are  made  by  the  debtor  or  his  agent  to  preferred  cred- 
itors beyond  their  pro  rata  share  under  the  agreement;  and  the  rule  is 
the  same  when  such  payments  are  made  by  friends  or  relatives  of  the 
debtor,  with  his  knowledge,  to  induce  a  creditor  to  sign  the  agreement, 
although  such  payments  were  not  made  out  of  the  debtor's  assets.  KuU' 
man  v.  Greenebaum,  150, 

&  Fbauoulent  Composition  with  Creditors  —  Violatiox  of  Agreement. 
—  A  composition  agreement  is  an  agreement  as  well  between  the  cred- 
itors as  between  the  creditors  and  their  debtor,  by  which  each  creditor 
agrees  to  receive  the  sum  fixed  by  the  agreement  in  full  of  his  debt;  and 
a  secret  agreement,  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
unite  in  the  composition,  though  the  debtor  is  not  a  party  thereto,  and 
his  assets  are  not  diminished  thereby,  is  as  much  of  a  fraud  upon  the 
other  creditors  as  if  such  agreement  was  directly  between  the  debtor  and 
such  creditor.  Such  an  agreement  violates  the  equity  and  mutual  con- 
fidence between  the  creditors  upon  which  the  composition  is  based,  and 
renders  it  void.     Kullman  v.  Oreenebaum,  150. 

flee  Assignment,  1;  Attorney  and  Client,  1;  Corporations,  8;  Deeds,  6; 
Duress,  2;  Equity,  7;  Evidence,  9;  Fraudulent  Conveyances;  Hus- 
SAUD  AND  Wife,  1;  Mortgages,  2;  Partnership,  1,  3,  7,  8;  Trusts,  16. 
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DECLARATIONS. 
See  EsTOFPBL,  1;  Evidsncb,  4-8,  16;  Gifts,  4;  Tbosts,  2L 

DEDICATION. 
P0BLIO  Squarss.  —  A  map  of  the  pueblo  lands  of  the  city  of  San  Francisco,  on 
which  a  tract  of  land  waa  designated  aa  a  public  square,  operated  aa  a 
dedication  of  such  land  to  public  use  when  the  map  was  approved  by  an 
ordinance  of  such  city,  and  the  ordinance  was  ratified  by  an  act  of  the 
legislature,  and  an  act  of  Congress  was  passed  granting  to  the  city  all 
right,  title,  and  interest  of  the  United  States  in  such  land.  People  r, 
Holladay,  186. 
See  CiiOVB  on  Titlk;  Judgmknts,  9-12;  Mumicifal  Cobpobatioms,  6. 

DEED  OP  TRUST. 
See  MoRTOAGKS,  2. 

DEEDS. 
L  Dkbd  Basbd  on  Non-bntorcbable  Comsidbrattoit.  — Deed  made  in  eon< 
■ideration  that  the  grantor,  an  aged  woman,  in  feeble  health,  should  be 
supported  and  maintained  for  the  balance  of  her  natural  life  by  her 
daughter,  the  grantee,  is  upon  a  consideration  not  enforceable,  and  there- 
Tore  insufficient  in  law,  and  the  deed  will  be  canceled  by  a  court  of  equity 
at  the  instance  of  the  grantor.     Grimmer  v.  CarUon,  171. 

5.  EviBBNOB  ot  CoNsiDERATiox.  —  A  Recital  IN  A  Deed  that  the  eon- 

sideration  has  been  paid  is  not  conclusive,  nor  does  it  estop  the  ven- 
dor  from  maintaining  an  action  for  the  purchause  price,  on  proof  that  the 
vendee  agreed  to  pay  an  additional  amount,  contingent  upon  some  future 
event  or  transaction,  as  that,  upon  resale  by  him,  he  would  pay  to  the 
vendor  a  portion  of  the  proceeds  received  in  excess  of  the  amount  paid 
by  him.     Byera  v.  Locke,  212. 

8.  Bboistration  or.  Failure  to  Index.  —  Under  a  statute  requiring  each 
register  of  deeds  to  keep  indexes  in  which  the  names  of  grantors  must 
be  entered  in  their  alphabetical  order,  a  tax  deed  is  not  regarded  as  re> 
corded  nor  as  admissible  in  evidence  until  it  is  indexed.  HUe*  v.  At- 
fee,  32. 

4.  Conveyances.  —  A  Reservation  in  a  Deed  in  Favor  ok  the  Grantor 
is  Construed  Most  Strongly  against  Him.     Ora/ton  v.  Moir,  533. 

6.  Delivery  o»  Deed,  Burden  of  Proof  of,  on  Party  Claiming  under. 

—  Where,  in  an  action  of  ejectment,  the  evidence  is,  that  the  deed  under 
which  the  defendant  claims  title  from  his  father,  the  original  source  of 
title,  W!i8  found  by  the  administrator  of  the  father,  in  a  desk  kept  by 
the  deceased  and  under  his  control,  among  other  papers  belonging  to  him 
at  his  death,  and  was  afterwards  given  into  the  defendant's  possession  by 
the  administrator,  the  burden  of  proving  that  the  deed  was  delivered  be- 
fore  the  father's  death  is  on  the  defendant.     Tylifr  v.  Hall,  337. 

6.  CONVBYANCB    DELIVERED   AFTER    THB    DeATH    OF   THE    GrANTOB    CaiUlOt 

affect  his  creditors,  nor  constitute  any  obstacle  whatever  to  the  enforce- 
ment of  their  debts  in  the  usual  and  ordinary  course  of  administation. 
Rosseau  v.  Bleau,  578. 

7.  Delivery  of  Deed,  What  Necessary  to  Constitute  Valid.  —  To  con- 

stitute a  valid  delivery  of  a  deed,  the  dominion  over  the  instrument  must 
pass  from  the  grantor  with  the  intent  that  it  shall  pass  to  the  grantee,  ii 
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the  latter  will  accept  it,  and  no  particular  form  or  ceremony  ia  esaentiat 
to  constitute  a  delivery;  it  may  be  made  by  acts  or  words,  or  by  both. 
But  so  long  as  the  delivery  of  a  deed  remains  incomplete,  a  grantor  caa 
change  bis  intention  relating  thereto,  and  destroy  the  deed  if  he  so  de> 
sires.  Tyler  v.  Hail,  337. 
8L  Evidenck  to  Show  Furfosb  or.  —  Although  the  execution  of  a  deed 
merges  all  prior  conversations  and  statements  of  the  parties,  yet  tb* 
purpose  for  which  it  weis  mauie  may  afterwards  be  shown  by  parol  evi> 
■  dence.     DonistJuorpt  v.  Fremont  etc.  R.  R.  Co.,  387. 

9.  Right  or  Way  —  Evidenck  to  Show  Purpose  of.  —  Where  a  railroad 

company  obtains  a  deed  to  a  right  of  way,  under  representations  that  it 
is  designed  for  the  main  line,  and  not  for  aide-tracka,  and  it  is  after* 
wards  used  for  side-track  purposes,  parol  evidence  is  admissible  to  show 
the  purpose  for  which  the  deed  was  executed.  Donisthorpe  v.  Fremont 
etc  R.  R.  Co.,  387. 

10.  Blanks  in.  — Authoritt  bt  Parol  may  be  given  to  fill  material  blanks 
in  a  mortgage  or  other  sealed  instrument;  and  when  such  authority  is 
given,  and  the  agent  exceeds  his  instruction  in  filling  the  blanks,  and 
negotiates  the  instrument  to  an  innocent  third  person,  the  principal 
is  bound  by  the  acts  of  his  agent,  though  unauthorized.  Therefore, 
if  a  wife  signs  and  delivers  to  her  husband  a  mortgage  with  a  blank  as  to 
description,  relying  upon  his  statement  that  it  is  to  cover  certain  land 
belonging  to  him,  and  he  inserts  in  the  mortgage  a  description  of  their 
homestead,  she  is  bound  by  this  act  of  her  husband.  Nehan  v.  McDom- 
aid,  71. 

IL  The  Delivert  of  a  Coxvktanok  to  an  Attornbt,  with  instructions  to 
him  to  deliver  it  to  the  grantee,  has  the  effect,  when  such  delivery  ia 
made,  to  divest  the  title  of  the  grantor,  and  vest  it  in  the  grantee  by 
relation  as  of  the  date  of  the  delivery  to  the  attorney.  Roaseau  r.  Bleau, 
678. 

12.  An  ENcaMBBANOi  is  Ant  Right  to  or  Interest  in  Land  which, 
may  subsist  in  third  persons,  to  the  diminution  of  the  value  of  the  land, 
and  not  inconsistent  with  the  passing  of  the  fee  in  it  by  deed.  Bttrr  t. 
Lamaster,  428. 

See  Appeal,  3;  Attorney  and  Client,  3;  Boundaries,  1,  2;  Covbnants,  S^ 
3;  Debtor  and  Creditor,  3;  Estoppel,  1;  Evidence,  2;  Exkcdtion,  2t 
Husband  and  Wife,  1;  Railroads,  1;  Vendor  and  Pubchasbr,  8, 

DEFINITIONS. 
•*  Assessment."    Arroyo  Ditch  etc.  Co.  v.  Superior  Court,  91. 
•'Bad  Debt  Collecting  Agency."    Staie  v.  Armstrong,  361. 
"  Bought  for,"  "  are  the  property  of,"  and  "  belong  to."    EtstaU  qf  Smith,  64L 
"Burks"  and  "Banks."     Collina  v.  Ball^  877. 
"By  inhaling  gas."    PickeU  v.  Pae.  Mut.  etc.  Ina.  Co.,  618. 
"  Calls."    Arroyo  DUeh  etc.  Co.  v.  Svperior  Court,  91« 
"  Canada  "  and  "  Kennedy."    State  v.   White,  783. 
"  Cigar  Makers'  International  Union. "     Mc  Vey  v.  Brendelf  625b 
"Clearly  proved."    Cornmonu>ealth  r.  Oerade,  689. 
Desertion.      WUliama  v.   WUliams,  517. 
"  Due  process  of  law."     Doyle,  Petitioner,  759. 
"Duplicate."    Missouri  Pae.  R'y  Co.  v.  Hekienheimer,  881. 
Encumbrance.     Burr  v.  Lamaster,  428. 
Executed  trust     SataU  o/ Smith,  641. 
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Executory  trust.     Estate  of  Smith,  641. 

"Futures."    Gray  v.  Western  U.  Tel  Co.,  259. 

"  For  promoting  the  mental,  moral,  and  physical  welfiuw  «(  Hi  m«ml>«n«* 

Mc  Vey  v.  Brendel,  626. 
"  For  Tom  Smith  Kelly."    Estate  o/SmUh,  641. 
"  Forris  "  and  "  Farris. "    Lyne  v.  Sanford,  852. 
'*  Headache  wafers."    Qessler  v.  Orieb,  20. 
Head  of  family.     Roberts  v.  Moudy,  426. 
Inn.     Fay  v.  Pacific  Imp.  Co.,  198. 
"In  the  usual  course  of  trade."     Wilson  v.  Denton,  908. 
LibeL    Street  t.  Johnson,  42. 

"Lush  is  worse;  come  home."     Western  U.  TeL  Co.  r.  ffougHlOii,  ilH 
Maia  fides.      Wilson  ▼.  Denton,  8. 
"  No  verbal  agreement  of  any  kind  appertaining  to  thia  order  will  bo  rooog* 

nized,  and  that  all  agreements  must  be  in  writing."  ^ohikni  t.  4llABMM^ 

37. 
•'Original."    Missouri  Pae.R^y  Co.  v.  ffeidenheimer,  86L 
"Proposition  fee."    MaHdn  v.  Supreme  Lodge,  886. 
Res  gestae.    Hermes  y.  Chicago  etc  R'y  Co.,  69. 
Respondeat  superior.     Bourn  ▼.  Hart,  203. 
"  Return  to  state."    Burrows  v,  French,  811. 
"  Superhuman  cause."    Fay  v.  Pacific  Imp.  Co.,  198. 
••  The  act  of  God."    Fay  v.  Padfie  Imp.  Co.,  198. 
"  The  necessary  tools  and  instmments  of  any  meohaniob  minor,  or  othor  por* 

son,  used  and  kept  for  the  purposo  of  carrying  oa  hia  bodnoM."     WhU» 

V.  Oemeny,  320. 
"Thereupon."    Hill  y.  Wand,  288. 
"Thereupon  the  defendants  filed  in  writing  their  motloa  for  A  BOV  trUL" 

ma  y.  Wand,  288. 
"Tilden  Trust."     Tildeny.  Green,  487. 
Trade-marks.     Oessler  v.  Orieb,  20. 
"  Trust "  or  "  trustees."    Estate  of  Smith,  641. 
Undue  influence.     Carroll  v.  House,  469. 
*'  Unless  occasioned  by  an  irresistible  superhuman  eavso,  by  %  ^blle  onemj, 

by  the  negligence  of  the  owner,  or  by  the  act  of  some  one  ho  brought 

into  the  inn."    Fay  v.  Pacific  Imp.  Co.,  198. 
*' Visitation  of  providence."     Western  etc  Pipe  Lines  r.  Home  Ins.  Ckk,  lOi. 
"World's  Fair."    DaggeU  y,  Colgan,  95. 
**YoviT  step-father  died  this  morning."    WesUm  U,  TeL  Co.  r,  Jiaiio$u,  914 

DELIVERY. 
8oe  ArriAi,  8;  Duds,  5-7,  U;  Nsqotiabu  iKarrBmcnm,  L 

DEMURRER. 
See  JuDOMKNTS,  4 

DENTISTRY. 
See  Imsubanos,  17* 

DEPOSITOR. 
See  Bakes  and  BANKnra. 


972  Index. 

DESERTION. 
See  Masbiaqb  and  Divorob,  S,  4. 

DEVISK 

1.  Devisk  in  Trust  Void  because  No  Beneficiabt  is  Dssionatid  in  the 

will  cannot  be  made  valid  by  the  designation  of  a  beneficiary  by  the 
trustees,  in  pursuance  of  a  discretion  vested  in  them  by  the  will.  Til- 
den  V.  Oreen,  487. 

2.  Devise  in  Tbust  is  Void  fob  Want  of  Designated  Bsneficiaby  when 

it  devises  property  to  trustees  to  be  held  for  two  lives  in  being,  and  re- 
quests the  trustees  to  procure  the  passage  of  an  act  for  an  incorporation 
to  be  known  as  the  "Tilden  Trust,"  with  capacity  to  "establish  and  main- 
tain a  free  library  and  reading-room  in  the  city  of  New  York,  and  to 
promote  such  scientiiic  and  educational  objects  as  the  trustees  may  more 
particularly  designate,  and  authorizes  them  to  convey  such  property  to 
such  corporation,  when  formed,  but  declares  that  in  case  it  is  not  formed, 
or  that,  if  from  any  cause  or  reason,  they  shall  deem  it  inexpedient  to 
convey  to  such  corporation,  then  they  are  directed  to  apply  it  to  the  use 
of  such  charitable,  educational,  or  scientific  purposes  as  in  their  judg- 
ment will  render  such  property  most  widely  and  substantially  beneficial 
to  the  interests  of  mankind.  This  devise  does  not  designate  any  benefi- 
ciary, but,  on  the  contrary,  leaves  it  to  the  discretion  of  the  trustees 
whether  or  not  tiiey  will  convey  or  not  to  the  corporation.  Hence  there 
it  not,  and  cannot  be,  any  person,  natural  or  artificial,  who  is,  or  will 
become,  entitled  to  the  execution  of  the  trust  in  his  favor.  Tilden  ▼. 
Oreen,  487. 

S.  A  Devise  ob  Bequest  to  a  Cobfo  ration  to  be  Cbeated  after  the  death 
of  the  testator  will  be  upheld,  if  the  corporation  is  called  into  being 
within  the  time  allowed  for  the  vesting  of  future  estates.  The  gift  may 
be  treated  as  in  the  nature  of  an  executory  devise,  dependent  upon  the 
incorporation  of  the  institution  contemplated  by  the  will,  and  as  vesting 
upon  the  occurrence  of  that  event.     Tilden  v.  Oreen,  487. 

4k  Wills  —  Restricted  Devise.  —  Where  a  testator  gives  an  absolute  estate, 
and  in  subsequent  passages  of  the  will  unequivocally  shows  that  he  means 
the  devisee  to  take  a  lesser  interest  only,  the  prior  gift  is  restricted  ac- 
cordingly; but  mere  precatory  words  will  not  affect  the  prior  estate.  Good 
▼.  Fichthorn,  630. 

C  Wills  —  Restbiction  on  Devise.  —  Where  a  testator  gives  his  wife  an 
absolute  fee  by  will,  with  express  power  to  consume  or  convey,  without 
devising  the  unconsumed  residue  himself,  but  desiring  his  wife  to  do  so 
in  a  certain  manner,  putting  his  request  in  strong  words,  ordinarily  im- 
porting command,  but  so  used  as  to  indicate  only  an  intent  to  control 
one  of  the  incidents  of  the  estate  already  devised,  such  request  will  not 
change,  qualify,  or  reduce  the  estate  previously  given.  Ocod  r.  Fich- 
thorn, 630. 

C  Wills  —  Pbecatoby  Restbiction  on  Devisb.  —  Words  in  a  will  expressive 
of  desire  or  recommendation  will  not  convert  an  absolute  devise  into  a 
trust,  unless  it  clearly  appears  that  the  testator  intended  not  to  commit 
the  entire  estate  to  the  devisee,  or  its  ultimate  disposal  to  his  discretion; 
and  while  the  words  of  request  in  the  will  are  commands  as  to  the  direct 
disposition  of  the  estate,  yet  they  are  not  so  as  to  limitations  on  previously 
granted  estates,  unless  it  affirmatively  appears  that  they  were  intended 
to  be  imperative.     Good  v.  Fichthorn,  630. 


Index.  973 

7.  Will  —  Construction  of  Devise.  —  A  will  stating,  —  1.  That  the  testa- 

tor's homestead  shall  be  reserved  for  those  of  his  children  who  have  no  fam- 
ily,  or,  having  a  family,  are  destitute  of  a  home  and  not  able  to  work;  2. 
That  all  his  other  landed  property  is  to  be  sold  and  the  proceeds  divided 
among  his  children;  3.  That  whatever  other  property  he  may  be  pos- 
sessed of  he  f^ves  to  his  wife,  —  does  not  give  the  wife  the  homestead,  but 
it  vests  in  his  children.     Carpenter  v.  Carpenter,  569. 

8.  Wills  —  Devise  upon  Condition  that  Devisee  shall  Retoru.  —  A  con- 

tion  attached  to  a  devise  in  a  will,  providing  that  the  devisee  named 
shall  only  take  thereunder,  if,  at  the  expiration  of  ten  years  from  the 
death  of  the  testator,  the  devisee  shall  have  become,  in  the  judgment  of 
the  executors  of  the  will,  permanently  and  thoroughly  reformed  of  intern* 
perate  habits,  immoral  consortings  and  associations,  and  should  then  be 
living  with  evident  promise  to  continue  to  live  virtuous  and  temperate 
for  the  remainder  of  his  life,  is  valid  and  binding  on  the  executors  and 
on  the  devisee    and  will  be  upheld.     Hawke  v.  Euyart,  391. 

0.  Wills  —  Devise  to  Destrot  Marriage  —  Public  Policy.  —  A  condition 

attached  to  a  devise  by  a  father  to  his  son,  that  the  devisee  shall  be  en- 
titled to  take  under  the  will  only  when  the  executors  thereof  are  satisfied 
that  he  has  permanently  freed  himself  of  all  influences,  connections,  asso- 
ciations, cohabitations,  and  relations,  of  every  name,  character,  and  de- 
scription, with  a  certain  woman  named,  to  whom  he  was  married  at  the 
time  of  the  execution  of  the  will,  is  void,  as  being  against  public  policy, 
and  in  restraint  of  the  marriage  relation  and  its  continuance,  and  the  de- 
vise is  operative  to  the  same  extent  as  though  such  condition  had  not 
been  written  in  the  will.     Hawke  v.  Euyart,  391. 

See  Assumpsit;  Fraudulent  CoNVBTANOia,  1. 

DIRECTORS. 
See  Corporations,  & 

DIVERSION. 
See  Watercourses,  3-8,  10,  II. 

DOCTORS. 
See  Physicians  anv  Suroioxi, 

DUE  PROCESS  OF  LAW. 
See  CoNSTiruTioNS. 

DURESS. 

1.  Duress  or  Property  cannot  exist  without  there  being  a  threat  to  do  aome 

act  which  the  threatening  party  has  no  legal  right  to  do,  —  some  illegal 
exaction,  or  some  fraud  or  deception.  The  restraint  must  be  imminent, 
and  such  u  to  destroy  free  agency  in  a  mind  of  ordinary  firmness,  with- 
out present  means  of  protection.      York  v.  Hinkle,  73. 

2.  A  Transfer  of    Stock  of  a  Corporation    cannot   bk  Avoidks  ok 

THE  Qround  of  a  Threat  that  if  such  transfer  was  not  made  to  a 
creditor  of  the  corporation,  he  would  take  immediate  steps  to  charge  the 
property  of  the  corporation  with  a  large  sum  of  money  which  it  waa 
owing  to  him,  and  that  if  the  sale  of  the  stock  to  any  other  person  waa 
attempted,  such  person  would  be  informed  of  the  existence  of  this  cor- 
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porate  debt,  and  of  tbe  Intention  of  the  creditor  to  enforee  Its  payment^ 
ftad  tiie  sale  of  the  stock  would  thereby  be  prevented.  Tori  v.  Hmkle, 
78. 
IL  Duress  of  Piiofkbtt — Oobporatiohs. — OnbWho  Plaou  his  Monbt 
AND  Propebtt  IK  A  CORPORATION,  and  thereby  sabjects  it  to  the  eontrol 
of  a  majority  of  the  stockholders,  cannot  avoid  a  transfer  of  his  stock  on 
the  ground  that  it  was  induced  by  the  threat  of  his  eo-stookholdan  to 
manage  unwisely  the  corporate  business.     York  r.  Bifikk,  7M, 

EASEMENTS. 
Right  at  Passaqb  not  Rbstricted  to  Surfaob  ot  Soiu  — When  separata 
•states  exist  in  the  upper  and  lower  portions  of  the  same  building,  a  right 
of  passage  may  be  created  through  the  halls  and  passages  above  the  snr- 
face  aa  well  as  upon  the  surface  itself.     Nevohoff  v.  Mayo,  455. 
8m  Hiqhwats,  1,  2;  Landlord  and  Tsnant,  Ij  P&itatb  Wati, 

EJECTMENT. 

L  Fliadino  Estoppbl  not  Nbcessabt  in  Ejectmbnt,  whbn.  — It  !■  a  gea< 
•ral  rule  that  an  estoppel  must  be  pleaded  in  order  to  be  available  as  a 
defense,  bnt  this  rule  does  not  apply  to  ejectment  suits  in  which  the  par* 
ties  do  not  set  up  the  title  on  which  they  rely.     l\fkr  r.  Hall,  337. 

S.  Equitabu  Dbtbmsb  hat  bb  Sbt  up  bt  Answbb  in.  —  A  defendant  in 
an  action  of  ejectment  may,  under  the  Missouri  code,  interpose  by  an< 
■wer  an  equitable  defense,  and  his  equities  may  be  tried  and  determined 
directly  in  that  action,  without  having  to  resort  to  an  independent  mil 
in  equity.    C^bum  t.  McLaughlin,  369. 

See  Appbal,  6;  Estoppbi^  1. 

ELECTRIC-LIGHT  COMPANIES. 
See  Taxbs,  8. 

EMBEZZLEMENT. 
See  Contracts,  IOl. 

EMINENT  DOMAIN. 
UraoiAL  Dahaobs  without  Actual  Taking.  —  Where  the  property  of  a 
person  has  been  specially  depreciated  in  value,  in  excess  of  the  injury 
sustained  by  the  community  at  large,  by  reason  of  a  public  improvement, 
he  is  entitled  to  compensation  in  damages  for  such  depreciation,  although 
BO  part  of  his  property  ia  actually  taken.  Omaha  etc  B.  B*  Oo.  r.  Jam- 
teek,999. 

See  NuisANOB,  6;  Railroads,  2;  Tbbspaml 

ENCUMBRANCES. 
8e«  CovBMANTS,  2,  3;  Dbbtob  and  Crbdhob,  1|  Dbiii%  I& 

EQUITY. 
>L  Court  op  Chakobrt  will  Decidb  Qubstions  op  Law  as  Wbix  ab  m 
Equity,  whbn.  —  When  the  common-law  and  chancery  jurisdictions  an 
vested  in  the  same  tribunal,  the  court  sitting  in  equity  will  decide  quae* 
tions  of  law  as  well  as  of  equity,  and  will  grant  or  refuse  relief  according 
as  it  decides  them.     French  v.  Parker,  733. 
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I.  Oo0KT  ov  Equitt  will  kot  Retain  Cause  roR  Complete  Determina- 
tion, WHEN. — A  court  of  equity  which  has  rightfully  acquired  juris- 
diction  to  grant  an  injunctiou  for  a  special  purpose  will  not,  as  a  matter 
of  right,  retain  the  cause  for  the  purpose  of  settling  all  the  issues,  where 
•nch  issues  are  properly  determinable  in  a  court  of  law  only.  Lador  r. 
McOovem,  446. 

Iw  Trust,  Enforoemknt  oe,  in  Equity  —  Statute  of  Limtpations  —  De- 
hand  —  Laches.  —  A  court  of  equity  has  jurisdiction  to  enforce  an  express 
continuing  trust  created  by  a  written  instrument  in  these  words:  "  I 
hereby  certify  that  I  hold  in  trust  for  Frances  E.  A.  Gutch  the  sum  of 
four  thousand  dollars,  for  which  I  agree  to  pay  interest  at  five  per  cent 
per  annum,  and  I  promise  to  refund  to  her  the  said  four  thousand  dol- 
lars (m  demand."  And  the  fact  that  it  may  also  be  enforced  at  law  will 
not  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
in  effect  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
continuing  trust  until  the  cestui  que  trust,  by  her  act  in  demanding  pay- 
ment, determines  the  trust.  And  where  the  bill  to  enforce  this  trust 
alleges  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
dollars  was  first  made  within  six  years  before  the  commencement  of  the 
■nit,  since  the  suit  would  not  have  been  barred  by  the  statute  of  limita- 
tions if  the  money  had  been  sued  for  at  law,  the  statute  will  not  be 
applied  in  equity.  The  complainant  is  not  guilty  of  laches  in  not  deter- 
mining the  trust  during  the  lifetime  of  the  trustee.    Outch  v.  Fosdick,  473. 

4i  Judgment  by  Default  Obtained  by  Fraud  —  Equitable  Relief.  — A 
judgment  by  default  quieting  title,  obtained  upon  service  of  summons  by 
publication,  will  b«  set  aside  in  equity,  when  it  appears  that  the  com- 
plainant had  no  knowledge  of  the  pendency  of  the  former  action  or  of 
the  rendition  of  judgment  therein  until  more  than  one  year  after  its  date, 
that  he  was  the  owner  of  the  land  in  dispute,  and  that  the  defendant  in 
equity  knew  that  the  allegations  in  his  complaint  in  the  former  action 
were  false,  and  that  he  secured  an  order  for  service  of  summons  by  pub. 
lication  by  means  of  a  false  affidavit.     Dunlap  v.  Steere,  143. 

A.  Judgments.  — Equitable  Relief  is  Granted  where,  by  Accident,  Mis- 
take, Fraud,  ob  Otherwise,  a  party  has  obtained  an  uafair  advantage 
in  proceedings  in  a  court  of  law,  without  negligence  on  the  part  of  the 
adverse  party,  and  which  must  necessarily  make  that  court  an  instru- 
ment of  injustice  unless  the  advantage  thus  gained  Is  restrained.  Dunlap 
V.  Steere,  143. 

C  Equity  will  not  Relieve  against  Judgment  not  Shown  to  be  Un- 
just. —  A  court  of  equity  will  not  relieve  a  party  from  a  judgment  ob- 
tained against  him  for  a  debt  which  is  neither  alleged  nor  shown  to  be 
,     nnjust.     Crocker  v.  Allen,  831. 

T.  Creditor  Bound  to  Reduce  his  Debt  to  Judgment  before  Inyok- 
INO.  —  As  a  general  rule,  before  a  creditor  can  invoke  the  aid  of  a 
court  of  equity,  he  must  reduce  bis  debt  to  judgment,  and  exhaust  his 
legal  remedies,  but  where  a  number  of  the  demands  held  by  a  plaintiff, 
who  is  the  assignee  of  the  creditors,  have  been  reduced  to  judgment,  the 
court  thereby  acquires  jurisdiction  of  the  subject-matter,  and  may  pro- 
ceed to  do  full  and  complete  justice  between  the  parties,  and  dispose  of 
the  whole  matter  before  it.     Reyhurn  v.  Mitchell,  350. 

Bee  Beneficial  Associations,  3;  Boundaries,  3;  Corporations,  8;  Coy>- 
nants,  Ij  Deeds,  1;  Ejectment,  2;  Executors  and  Administrators, 
14;  Fraudulent  Conveyances,  1,  3;  Gifi's,  1;  Injunctions;  Interstate 
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OomniKCit;  JuDOMBHTS,  1,  6, 7, 14;  Landlord  awd  Tbnakt,  8;  t/Lxmaat- 
PAL  CoBFORATiOK,  12;  Paktnbrship,  8;  Trusts,  3,  4,  11. 

ERROR. 
See  Appbal. 

ESTOPPEL. 
L  Okiktoh  07  LAys  Bstoffed  by  his  Declarations  and  Dkkd,  whbn. 

—  A  person  who  conveys  to  another  all  the  right,  title,  and  inter- 
est that  he  inherited  from  his  father  in  certain  lands,  declaring  to  his 
grantee,  at  the  time  of  the  conveyance,  that  a  prior  unrecorded  deed  of 
■uch  lauds  from  his  father  to  him,  containing  restrictions  on  the  aliena- 
tion of  his  interest  therein,  had  never  been  delivered  to  or  accepted  by 
him,  will,  in  an  action  of  ejectment  brought  against  him  by  such  grantee, 
be  estopped  by  his  declarations  and  deed  from  denying  that  his  deed  con- 
Teyed  the  estate  in  the  land  which  he  would  have  taken  by  inheritance, 
had  no  deed  been  made  by  his  father  to  him.     Tyler  v.  Halt,  337. 

S.  Estoppel  against  Owner. — Where  the  owner  of  property  holds  out  an- 
other as  having  power  of  disposition  or  authority  over  it  for  any  purpose, 
he  IB  estopped  to  deny  the  existence  of  such  power,  as  against  one  who 
has  innocently  dealt  with  the  party  in  whom  such  apparent  power  is 
vested.     Hill  v.   Wand,  288. 

See  Attorney  and  Clibnt,  1;  Banes  and  Banking,  2,  3;  Boundaries,  3; 
DsBDS,  2;  Ejectment,  1;  Execution,  7;  Insurance,  8,  9;  Judoments, 
4,  8,  13;  Landlord  and  Tenant,  2;  Mortgages,  2,  3. 

EVIDENCE. 

L  Fbbsuicftion  that  Ordinary  and  Probablk  Consbqubncbs  ot  Acnr  arb 
Imtbndbd.  —  Every  sane  man  is  presumed  to  intend  the  ordinary  and 
probable  consequences  of  any  act  that  he  purposely  does.  State  v.  Le- 
velle,  799. 

2.  Intxrlinbations  in  Probate  Deed. — Interlineations  in  an  administra- 
tor's deed  offered  in  evidence  are  presumed  to  have  been  made  before 
signing  only  when  the  deed  and  its  surrounding  circumstances  are  free 
from  suspicion;  and  if  such  conditions  do  not  exist,  the  deed  is  not  ad- 
missible in  evidence  without  satisfactory  explanation.  Collim  v.  Ball, 
877. 

S.  BviDBNOB  o»  Lost  Probate  Inventory.  —  Where  the  original  inventory 
is  recorded,  it  becomes  a  record  of  the  probate  court,  and  when  the  original 
is  lost,  a  certified  copy  is  the  best  evidence  with  which  to  prove  its  con- 
tents, but  parol  evidence  is  not  admissible  for  that  purpose.  Collins  v. 
Ball,  877. 

4.  Rbs  Gestje  Mban  the  circumstances,  facts,  and  declarations  which  grow 
out  of  the  main  fact,  contemporaneous  with  it,  and  serve  to  illustrate  its 
character.     Hermes  v.  Chicago  etc,  R'y  Co.,  69. 

fti  Res  Gesta  —  Declarations.  —  All  declarations  or  exclamations  uttered 
by  the  parties  to  a  transaction  which  are  contemporaneous  with  and  ac- 
company it,  or  which  are  made  under  such  circumstances  as  will  raise 
a  reasonable  presumption  that  they  are  the  spontaneous  utterance  of 
thoughts  created  by  or  springing  out  of  the  transaction  itself,  and  so 
soon  thereafter  as  to  exclude  the  presumption  that  they  are  the  result  of 
premeditation  or  design,  and  which  are  calculated  to  throw  light  on  the 
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motiveB  and  intention  of  the  parties,  are  admissible  In  evidence  as  part^ 
of  the  res  gates.     International  etc.  Ry  Co.  v.  Anderson,  902. 

§.   RbS  GsSTJE  —  DSCLARATIOMB     MaDB    SoBSEQUENT    TO    ACXJIDENT.  —  Th» 

declarationa  of  one  injared  in  a  railway  accident  as  to  its  cause,  made  at 
the  place  within  a  few  minutes  after  it  occurred,  are  admissible  as  part 
of  the  res  gestce.     Texas  etc.  i?'y  Co.  v.  Robertson,  929. 

7.  Declarations  Subsequent  to  Accident.  —  Declarations  of  one  injuredi 

in  a  railroad  accident,  as  to  its  cause,  made  at  the  place,  within  a  few 
minutes  after  it  occurred,  and  while  he  was  still  writhing  nnder  the- 
pain  inflicted  by  it,  are  admissible  as  part  of  the  ret  geatm,  Internationati 
etc.  R'y  Co.  v,  Anderson,  902, 

8.  Res  Gest^.  —  Declarations  or  an  Engineer,  Madb  within  a  Few 

Moments  after  a  child  was  killed  by  being  run  over  by  a  locomotive  in 
his  charge,  are  admissible  as  part  of  the  res  geatcB,  Hermea  ▼.  Ohieago 
etc  R'y  Co.,  69. 
Oi  Statute  or  Frauds.  —  Parol  Evidence  is  Admissible  to  Prove  that  ▲ 
Conveyance  made  by  a  judgment  debtor,  after  the  sale  of  his  property 
under  execution,  was  for  the  purpose  of  enabling  the  grantee  to  redeenv 
it  from  such  sale,  and  that  the  latter  agreed  to  hold  the  premises,  to- 
make  such  advances  as  should  be  required  to  pay  taxes  and  assessments, 
and  upon  the  sale  thereof  to  repay  such  advances  with  interest,  and  pay 
the  residue  of  the  proceeds  of  the  sale  to  the  judgment  debtor.  Byera  v.. 
Locke,  212. 

10.  Record  op  Probate  Sale  —  Evidence  to  Explain.  —  Where  there  ar» 
conflicting  descriptious  of  the  land  sold  in  a  probate  record,  or  a  latent 
ambiguity  therein,  the  order  of  sale,  or  the  whole  or  any  part  of  the  rec- 
ord, may  be  aided  by  reference  to  the  inventory  of  the  estate,  or  by 
extrinsic  evidence,  in  order  to  indentify  the  land  sold,  but  in  the  ab- 
sence of  such  conflicting  descriptions  or  latent  ambiguity,  other  land  than 
that  which  is  clearly  described  in  such  record  cannot  be  ingrafted 
therein  by  extrinsic  evidence,  for  the  purpose  of  showing  that  it  was  in 
fact  the  land  intended  to  be  conveyed.     Collins  v.  Ball,  877. 

11.  Comparison  of  HANDWRiriNa  to  Show   Mistake  in  Deed. — Wher» 
.  the  original  inventory  of  an  administrator  is  lost,  letters  written  by  th» 

man  who  wrote  it  are  not  admissible  to  show  an  alleged  mistake  in  th» 
administrator's  deed,  for  the  reason  that  there  can  be  no  compsurison  of 
the  handwriting.     Collins  v.  Ball,  877. 

12.  Idem  Sonans. — The  words  "Burks "and  "Banks"  are  neither  idet» 
sonans  nor  the  same  name.  Parol  evidence  that  land  conveyed  as  being 
that  of  "Burks"  was  in  fact  that  of  "Banks "is  inadmissible,  in  th» 
absence  of  misdescription  or  latent  ambiguity.     Collins  v.  Ball,  877. 

13.  Evidence  Pasted  into  Information,  Admissibilitt  of. —  The  pasting  of 
a  portion  of  an  envelope  containing  libelous  matter  into  the  information 
does  not  destroy  its  character  as  original  evidence  or  afifect  its  admis* 
sibility.     State  v.  Armstrong,  361. 

14.  Telephonk,  Conversations  by,  when  pertinent,  are  admissible  in  evi- 
dence.    Missouri  Pae.  R'y  Co.  v.  Heidenheimer,  861. 

15.  Appeal  —  Admission  of  Immaterial  Evidence — Non-pbejudiciai. 
Error.  —  Postal-card  notice  offering  a  reward,  and  giving  a  description 
of  it  and  of  the  alleged  thief,  are  not  competent  evidence  to  show  thak 
search  was  made  for  the  accused,  and  that  he  fled  from  the  state,  but 
when  the  admission  of  such  evidence  is  not  prejadioiai,  it  ia  not  ground 
for  reversal.     State  v.   Woodruff,  286. 
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16.  Declarations  or  Decbaskd  Owner  of  land,  made  whHa  in  possession, 
and  in  disparagement  of  his  title  thereto,  are  admissible  in  evidence, 
not  only  against  him  and  those  claiming  under  him,  but  also  for  or 
against  strangers.     McLeod  r.  Stoain,  229. 

47.  Record  in  Anothbr  Suit,  to  which  defendant  waa  neither  a  party  and 
in  which  he  was  not  interested,  giving  the  names  of  certain  persons  as 
members  of  a  firm,  is  inadmissible  to  show  that  plaintiff  is  not  a  mem< 
ber  of  that  firm,  as  claimed  by  defendant.  Miuouri  Pae.  B'$  Co.  r. 
Heidenheimer,  861. 

•IBee  Appeal,  3;  ArroRNBT  and  Client,  3;  Boundaries,  2,  6;  Burolart; 
Corporations,  1;  Damaoks,  2,  3;  Deeds,  2,  3,  8,  9;  Gifts,  4;  High- 
ways, 3;  Homicide,  3;  Infants;  Injunctions,  4;  Insanb  Persons,  2-4; 
Insurance,  18;  Irrigation  Districts,  4;  Libel,  9;  Malicious  Prose- 
cution, 7,  10,  16,  17;  Negotiable  Instruments,  3,  6,  8;  Nbw  Trial, 
1,  4,  5;  Nuisance,  6;  Pleading,  3;  Railroads,  7,  8,  13,  17-21;  Sb« 
cuotion,  3;  Trespass  to  Tkt  Titlb;  Tbiai^  1-3,  6^  7»  8)  Watis* 
^oouiUBa,  5,  6;  Witnxssbs. 

EXECUTION. 

1.  Exbmptions  —  Head  of  Familt  —  Divorcbd  Husbakd.—  WhereTiusband 
and  wife  are  divorced,  and  the  custody  of  their  minor  children  is  given  to 
ber,  but  he  continues  to  furnish  means  for  the  support  of  such  children, 
he  is  the  head  of  a  family,  and  entitled  to  the  benefit  of  the  exemption 
laws.     Roberts  v.  Moudy,  426. 

S.  Exemptions  —  Right  of,  when  Superior  to  Judgment.  —  A  party  who, 
as  the  head  of  a  family,  is  entitled  to  claim  an  exemption  in  land  does 
not  lose  his  right,  as  against  the  lien  of  a  judgment  for  debt  rendered 
.against  him,  by  subsequently  conveying  the  land  by  deed  of  gift,  when 
he  has  never  parted  with  the  possession.  His  possession  is  sufficient  to 
maintain  his  exemption  claim  as  against  the  lien  of  the  judgment  Pen- 
dleton V.  Hoover,  227. 

■%.  Exemptions. — Omnibus  Owned  bt  Hotel- kbbpbr,  and  used  by  him  in  his 
business,  is  exempt  from  execution,  under  a  statute  exempting  "the  neces* 
■ary  tools  and  instruments  of  any  mechanic,  miner,  or  other  person,  used 
and  kept  for  the  purpose  of  carrying  on  his  trade  or  banneu."  WkUe  v. 
Oemeny,  320. 

^  Exemptions.  —  Library  and  Implements  of  a  Pbofessiokai.  Mam  are 
exempt  from  execution,  whether  he  is  the  head  of  a  family  or  not.  Rob- 
erta V.  Moudy,  426. 

S.  Exemptions.  —  Mere  Possession  of  Land  by  one  entitled  to  an  exemp* 
tion  right  therein  is  sufficient  to  sustain  the  exemption  as  against  debts, 
judgments,  or  other  inferior  liens.     Pendleton  v.  Hooper,  227. 

^  Execution  Issued  under  Void  Judgment  is  itself  absolutely  Toid,  and 
may  be  attacked  collaterally  as  well  as  directly,  and  its  enforcement 
may  be  restrained  by  injunction.     Olson  v.  Nunnally,  296. 

X  Execution  Issued  under  Void  Judgment  —  Redbliveby  Bond  —  Estop- 
PBL — Collateral  Attack.  —  Where  a  judgment  upon  which  an  execu* 
tion  is  issued  and  levied  is  void,  the  party  giving  a  redelivery  bond,  and 
thereby  obtaining  the  right  to  letain  possession  of  the  property  levied 
upon,  does  not  thereby  estop  himself  from  afterwards  asserting,  either 
directly  or  collaterally,  that  the  judgment  and  execution  are  absolutely 
"Sroid.     Olson  v.  Nunnally,  296. 

See  Evidence,  9;  Justice  of  the  Peace;  Likni,  L 
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BXECUTORS  AND  ADMINISTRATORS. 

I.  LnOTAnoir  ok  Grant  ov  Admikistration.  —  When  the  law  in  foroe  at 

the  time  of  the  death  of  an  intestate  does  not  fix  the  time  within  which 
Administration  of  his  estate  must  be  commenced,  the  fact  that  adminic- 
tration  was  granted  more  than  ten  years  after  his  death  does  not  render 
it  void.     Lyne  v.  San/ord,  852. 

Si  EsTATX  OF  Deceased  Wifb  Chargeable  with  Expenses  ov  Administba< 
TION  thereon  by  Husband.  —  A  husband  who  administers  upon  ths 
estate  of  his  deceased  wife  is  entitled  to  retain  therefrom  the  funeral  and 
probate  expenses  paid  by  him,  together  with  a  reasonable  compensation 
for  his  services  as  administrator.     Moulton  v.  Smith,  728. 

IL  Physician's  Bill  for  Wife  not  Charoeabu  against  her  Estatm.  —  A 
bill  for  services  rendered  by  a  physician  to  a  married  woman  in  her  last 
sickness  is  the  personal  debt  of  her  husband,  and  where,  after  her  death, 
he  administers  upon  her  estate,  he  is  not  entitled  to  charge  it  with  the 
amount  of  such  bill.     Moulton  v.  Smith,  728. 

4.  Grave-stone  Properly  Regarded  as  Part  of  Funeral  Expenses, 
WHEN.  —  A  grave-stone,  if  simple  and  inexpensive,  may  be  properly  re- 
garded as  part  of  the  funeral  expenses,  when  the  estate  of  the  deceased 
is  solvent.     Moulton  v.  Smith,  728. 

6.  Probate  Sales  —  Idem  Sonans.  —  "  Forris  "  and  "  Farris  "  are  idem 
aonana,  and  a  probate  sale  of  land  belonging  to  the  estate  of  Willis  A, 
Farris,  but  originally  granted  to  Willis  A.  Forris,  will  convey  a  good 
title.     Lyne  v.  San/ord,  852. 

6.  Administrator's  Sale  not  Judicial  Salk.  —  An  administrator's  sale  is 

not  a  judicial  sale  under  the  Rhode  Island  statutes.  MeOuinneu  r. 
Whalen,  763. 

7.  Probate  Sales  —  Land  Certitioatk.  — Where  a  land  certificate  granted 

to  a  person  by  special  statute  is  ordered  sold  by  the  probate  court  after 
his  death  in  payment  of  his  debts,  the  purchaser  acquires  a  good  title, 
especially  if  the  certificate  issues  before  the  sale.     Lyne  v.  Sat\ford,  852* 

&  Probate  Sales  —  Land  Cektifioats.  —  A  land  certificate  granted  by  spe. 
cial  statute  to  the  heirs  of  a  person  named,  in  consideration  of  his  right 
to  receive  it  personally,  is  not  a  gift  to  the  heirs  of  the  person  named, 
but  it  forms  part  of  the  assets  of  his  estate  after  his  death,  and  during 
administration  thereon  is  subject  to  sale  for  the  payment  of  his  debts. 
Lyne  v.  San/ord,  852. 

9l  Probate  Sale  —  Collateral  Attack.  —  Objections  that  the  order  for  a 
probate  sale  was  obtained,  and  the  sale  made  without  the  necessary  no- 
tice, cannot  be  urged  when  the  sale  is  collaterally  attacked.  Lyne  r. 
San/ord,  852. 

10.  Probate  Sales  —  Collateral  Attaok.  — The  absence  of  an  exhibit  an- 
der  oath  showing  the  condition  of  the  estate,  and  what  debts  have  been 
allowed  at  the  time  application  is  made  by  an  administrator  for  an  order 
to  sell  land,  will  not  vitiate  a  sale  made  thereunder,  upon  collateral  at- 
tack.    Lyne  v.  Sar^ford,  852. 

II.  Probate  Sales  —  Collateral  Attack.  —  Fraud  in  procuring  an  order 
for  a  probate  sale,  and  in  the  sale  thereunder,  is  available  when  the  sale 
is  directly  attacked,  but  cannot  be  urged  when  it  is  collaterally  assailed. 
Lyne  v.  San/ord,  852. 

11.  Probate  Sales  —  Collateral  Attack.  —  Where  an  application  by  an 
administrator  to  sell  land  shows  that  the  estate  is  indebted,  and  asks  for 
an  order  to  sell  for  the  purpose  of  paying  debts,  the  objection  that  the 
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application  disoloset  no  cause  for  administration  and  no  reason  for  a  sale 
is  not  available  in  a  collateral  attack  upon  a  sale  nnder  such  order.  Lyne 
T.  Sanford,  852. 

IS.  Probatk  Salvs  —  CoLLATBRAi<  ATTACK  —  Allowanob  ov  Olaih.  —  An 
order  of  sale  granted  on  application  of  an  administrator  to  sell  laud  for 
the  payment  of  a  specified  debt  amounts  to  an  allowance  of  such  debt, 
and  the  sale  cannot  be  collaterally  attacked  on  the  ground  that  it  oc« 
onrred  before  raoh  claim  was  presented  or  allowed.  Lyne  r.  San/brd, 
852. 

14.  Ltkn  on  Wint'g  Estatx  sob  Expknsbs  or  Admimistratioh  Emtobcsd  is 
Eqvtty,  when.  —  Where  a  husband  who,  as  administrator  of  the  estate 
of  his  deceased  wife,  has  the  right  to  retain  out  of  her  estate  the  amount 
necessary  to  reimburse  him  for  the  funeral  and  probate  expenses  paid  by 
him,  and  to  compensate  himself  for  his  services  as  administrator,  dies 
before  settling  his  account  with  the  probate  court,  his  administrator  may, 
by  bill  in  equity  against  her  administrator,  establish  a  lien  on  her  es- 
tate for  such  expenses  and  compensation;  and  such  suit  ia  not  barred 
by  the  delay  of  the  husband  for  more  than  two  years  after  the  death  of 
his  wife  to  render  his  account  as  administrator,  nor  by  the  omission  of 
his  administrator  to  have  his  intestate's  account  settled  in  the  probata 
oourt  before  filing  his  bill  in  equity,     MouUon  ▼.  Smith,  728. 

Be*  Abatkhimt;  Assumpsit;  Deeds,  7;  Devises,  8,  9;  Evisikoi,  2,  3,  10, 
11;  Fbaudvlekt  CoiiVBTANCBs,  3;  Partmbbship,  6;  TBuaia,  18}  Wrt- 

VBBBES,  8. 

EXEMPTIONa 
See  Execution,  1-5;  Homestead,  5;  PBOoan. 

EXPERTS. 
See  Witnesses,  & 

FELONY. 
See  Contracts,  A. 

FIGHTINO. 
See  Insurance,  IS. 

PmDINGS. 
See  Trial.  6. 

FIRES. 
■m  LnmnpsBs,  3,  6;  Bailboaim^  16-11. 

FLOWAGK 
See  Boundaries,  I. 

FORGERY. 
■m  BAinai  AMD  Banking,  2-7;  OmoB  Airs  Omawaa,  1»  % 

FORNICATION. 
See  Slander,  L 
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FOURTEENTH  AMENDMENT. 

See  COMSTITCTTIONS,   1. 

FRAUD. 
See  Absionmbnt;  Dbbtor  and  Crkditor,  4,  5;  Dubess,  1;  Equitt,  4,  5;  Ex< 

lOUTOKS  AND  ADMINISTRATORS,   11;  JUDGMENTS,  5,   14;  LaRCENY;  MoRT* 

OAOxs;  Neootiable  Instruments,  3;  Parent  and  Child,  1;  Partner* 
■SOP,  1,  4;  Trial,  2;  Usury. 

FRAUDULENT  CONVEYANCES. 

L  OOWVBYANCK  BY  DeVISKE  IN  EXECUTION  OF  PROMISE  TO  TeSTATOR  UP- 
HELD AGAINST  Grantor's  Creditors.  —  Where  a  testator,  after  making  a 
devise  of  land,  wishing  to  compensate  the  devisee's  wife  for  taking  care  of 
him  in  hia  last  sickness,  exacts  from  the  devisee  a  promise  to  convey  the 
the  land  to  the  wife,  after  the  testator's  death,  a  conveyance  made  in 
ezeoation  of  snob  promise  will  be  upheld  in  equity  against  the  creditors 
of  the  devisee.     Carver  v.  Todd^  466. 

%,  Chattel  Mortoaoe  to  Secure  Future  Legal  Services.  —  A  chattel 
mortgage  executed  by  an  insolvent  debtor,  transferring  or  conveying  his 
property  to  an  attorney,  or  to  some  one  for  the  benefit  of  the  attorney, 
for  future  legal  services  to  be  rendered  in  whatever  litigation  the  debtor 
might  thereafter  be  engaged,  is  fraudulent  and  void  as  to  the  debtor's 
creditors,  and  its  execution  is  ground  for  the  issuance  of  attachments 
against  him.     Shellabarger  v.  Mottin,  306. 

t.  Equity  will  not  Aid  the  Suit  ot  an  Administrator  to  set  aside  a 
conveyance  purporting  to  be  made  by  his  intestate,  but  not  delivered  in 
his  lifetime,  because  such  conveyance  interposes  no  obstacle  to  the  asser- 
tion of  the  rights  of  the  creditors  of  the  decedent,  nor  is  it  any  cloud 
npon  amy  right  or  interest  which  such  creditors  have.     Boaseau  v.  BUau, 

67a. 

GAMING. 
See  Witnesses,  1. 

GIFTS. 

L  What  Constitutes.  —  The  owner  of  personal  property,  in  order  to 
make  a  voluntary  disposition  of  it,  may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  directly  to  the  donee,  or  he  may  impress  upon  it  a  trust 
for  the  benefit  of  the  donee;  bat  whether  a  gift  or  a  trust  is  intended,  if 
the  transaction  still  remains  imperfect  and  executory,  equity  will  not  aid 
in  its  enforcement.     Estate  qf  Smith,  641. 

%  What  Constitutes.  —  Nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  relinquish  the  right  of 
dominion  on  one  hand  and  to  create  it  on  the  other.  If  such  intention 
exists,  a  want  of  consideration  is  immaterial;  bat  if  it  does  not  exist,  the 
transaction  is  not  a  gift,  but  merely  a  contract.     Ettate  of  Smith,  641. 

Ik  Deposits  in  Trust  M  a  de  by  Parent  for  his  Children  Treated  as  Girra, 
KOT  Advancements,  when.  —  Where  a  father  makes  a  deposit  in  • 
savings  bank  in  the  name  of  each  of  three  of  his  six  children,  himself  as 
trustee,  draws  no  part  of  the  principal  or  interest  of  such  deposits,  re- 
tains the  deposit-books  until  his  death,  tells  each  of  his  said  children 
that  the  money  shall  be  theirs  at  his  death,  and  makes  no  charge  nor 
memorandum  nor  delivery  in  the  presence  of  witnesaes,  as  required  liy 
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itatnte  to  evidence  an  advancement,  sach  deposit*  are  to  be  regarded  as 
gifts,  and  not  as  advancements,  and  each  of  said  cliildren  is,  on  tlie  fa- 
ther's death,  entitled  to  receive  the  deposit  made  in  his  name,  and  to 
hold  it  as  his  own  without  accounting  for  it  to  the  estate.  And  where 
the  father  also  makes  a  like  deposit  in  a  similar  manner  for  luiother  of  his 
laid  children,  and  afterwards  withdraws  it  with  the  interest  thereon, 
and  invests  the  same  in  his  individual  name,  such  child  will  be  entitled 
to  the  money  deposited  for  him,  with  the  interest  which  has  accrued 
thereon,  both  under  the  original  and  later  form  of  deposit,  for  the  trust 
in  his  favor  having  been  once  completely  constituted,  the  trustee  had  no 
power  to  revoke  it.     Atkinson^  Petitioner,  745. 

4.  PossBssios  or  Land,  Intention  of  Partt  in  Pctting  Another  in.  In- 
VSBENOBS  AS  TO.  —  Whether  a  deceased  father  placed  his  son  in  posses- 
sion of  land  for  the  sole  purpose  of  permitting  him  to  enjoy  the  rents  and 
profits,  or  in  pursuance  of  a  previous  gift  thereof  to  him,  is  a  question  of 
intention,  to  be  inferred  from  the  relations  of  the  parties,  their  conduct 
and  declarations,  and  all  the  facts  and  circumstances  in  evidence  in  the 
ease.     Tyler  ▼.  Hall,  337. 

Su  That  thb  Qirr  ov  the  Income  ot  Propertt  is  a  gift  of  the  property  itself 
la  true  only  when  there  is  no  limit  of  time  attached  to  the  gift.  MaMer 
cfSmUh,  586. 

Si  A  Girr  or  Income,  Followed  bt  the  Gift  over  of  the  Corpus  on  the 
Happening  op  a  Continqenct,  or  on  the  death  of  a  beneficiary,  by 
necessary  construction,  without  express  words,  is  a  gift  of  the  income 
(or  the  intermediate  period  only.     Matter  of  Smith,  586. 

Bm  DmriMaa,  3,  4;  BxBoirrxoN,  2;  Leoaoies,  3,  4;  Statutes,  7;  Trusts,  3, 

12,  13. 

GRANTS. 
See  Private  Wats,  1,  6, 

GUARANTY. 
Bee  Contracts,  9;  Office  and  Officers,  2. 

HABEAS  CORPUS. 
See  Constitutions,  1;  Contempt,  1,  2> 

HEAD  OF  FAMILY. 
See  Execution,  1,  2,  4. 

HIGHWAYS. 

L  MvnozPAL  Corporation  —  Streets.  —  A  Mere  Abutter,  with  no  owner- 
ship in  the  bed  of  the  street,  is  entitled  to  protection  against  interference 
with  certain  easements  in  the  street.  They  constitute  property  of  which 
he  cannot  be  deprived  without  compensation.  City  of  Buffalo  v.  Pratt, 
692. 

%,  Municipal  Corporation  —  Stbbets.  —  Abutting  Land-owner  Who 
Owns  the  Feb  of  a  Street  in  front  of  his  premises,  subject  to  an  easement 
therein  as  a  public  highway,  has  a  right  to  defend  against  and  enjoin 
the  use  of  the  street  for  purposes  inconsistent  with  those  uses  to  which 
streets  should  be,  or  ordinarily  have  been,  subjected,  unless  just  com- 
pensation is  made;  and  if  the  municipality  is  authorized  to  institute 
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proceedings  to  acquire  the  fee  oa  such  streets,  it  must  pay  substantial 
damages,  to  be  ascertained  by  measuring  the  effect  upon  the  value  o£ 
the  property  resulting  from  depriving  the  owner  of  the  fee  of  tha* 
streets.     City  of  Buffalo  v.  PraU,  592. 

Municipal  Cokporations  —  Vacation  of  Strkbt  —  Damaobs  —  Pr«-- 
sanPTlON.  —  Where  a  city,  possessing  the  power,  vacates  one  of  its  streets, 
the  abutting  owners  are  entitled  to  damages  for  the  injury  sustained 
thereby;  and  if  one  of  them  sustains  special  injury  in  excess  of  that 
suffered  by  the  community  at  large,  he  is  entitled  to  damages  therefor;, 
but  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that- 
the  damages  tendered  by  the  city  are  adequate  for  that  purpose.  Lind^ 
mtjf  V.  Omaha,  415. 

Llabilitt  ow  Lamd-ownbb  Who  Alters  Oradb  of  Hiohwat.  — 
A  land'owner,  who,  by  permission  of  a  turnpike  company,  alters  th«< 
grade  of  a  public  highway  on  bis  laud,  assumes  the  duty  and  obligatioB 
of  such  company  to  make  the  altered  road  suitable  and  safe  for  publioi 
travel.     HortUck  y.  Durikle,  685. 

Liability  of  Laitd-ownbs  for  Ihjurt  Causbp  bt  Friohtbnsi» 
HoRSB  ON  Hiohwat.  —  An  adjoining  land-owner  who  maintain* 
an  unfenced  pond  fifteen  feet  from  the  edge  of  a  public  highway  and 
twenty-seven  feet  from  the  traveled  part  of  the  road,  which  is  suitable 
for  travel,  is  not  liable  to  a  traveler  whose  horse,  becoming  frightened 
from  some  unknown  cause  not  attributable  to  the  road  or  the  pond, 
leaves  the  road  and  carries  his  owner  into  such  pond,  where  he  receives 
the  injury  complained  of.     Horstiek  v.  Duiikle,  685. 

LiABiLirr  FOR  Injury  Caused  by  Frightened  Horse.  —  Town- 
ship officers  or  others  whose  duty  it  is  to  keep  a  public  highway 
safe  and  suitable  for  travel  are  only  bound  to  anticipate  the  ordinary 
needs  of  travel  conjjlncted  in  the  ordinary  manner,  and  they  are  nofc 
bound  to  anticipate  the  danger  to  which  the  frightened  horse  of  a  trav- 
eler may  expose  him.     Horstiek  v.  Dunkle,  685. 

See  Injunotions,  1;  Innkeepers,  2;  Nsquobnce,  5. 

HOMESTEAD. 

HomsTEAD  on  Land  Held  under  Contraot  to  Purchase.  —  One  who 
holds  the  equitable  title  to  land,  under  a  contract  for  the  purchase  thereof, 
may  impress  it  with  a  homestead  lien  the  same  as  if  he  held  the  estate  in 
fee,  except  that  it  is  subject  to  the  claim  of  the  vendor  for  the  unpaid 
purchase-money;  and  if  such  vendee  afterwards  acquires  tbe  estate  in 
fee,  under  the  terms  of  the  contract,  the  homestead  claim  will  attach 
thereto,  and  be  superior  to  any  claim  to  the  land  which  accrued  after  th* 
declaration  of  homestead  was  filed  for  record.    Alexander  v.  Jackson,  168k. 

Homestead  under  Contract  of  Purchase  —  Liability  of,  fob  Pub- 

0HA8B-M0NEY  — PURCHASER  FROM  HuSBAND  TaKES  SUBJECT  TO  —  SUBBO> 

OATION  —  PoRFBiTURE  OF  CONTRACT.  —  Where  a  wife  tiles  a  declaration  of 
homestead  on  community  property  held  by  her  husband  under  a  contract 
of  purchase,  he  holds  as  her  trustee  to  perfect  the  title,  and  a  purchaser 
from  him  alone,  with  notice  of  the  homestead  claim,  holds  subject  to  the 
homestead.  After  such  purchaser  has  received  a  conveyance  from  th» 
original  vendor,  he  is  subrogated  to  his  rights  under  the  contraot  so  a» 
to  be  entitled  to  receive  the  ajoount,of  purchase- money  paid  by  him  be- 
fore he  can  be  compelled  to  convey  to  the  wife  of  his  vendor;  but  before 
he  can  put  her  in  default  for  the  non-payment  of  such  purchase-money^ 
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he  must  make  a  demand  upon  her  therefor,  and  notify  her  of  his  rela- 
tion  to  the  property,  and  of  his  intention  to  claim  a  forfeiture  under  the 
original  contract;  and  a  mere  demand  by  him  for  the  possession  of  the 
premises  will  not  put  her  iu  such  default.     Alexander  v.  Jackson,  158, 

S.  Homestead  under  Equitablr  Title  —  Purchaser  from  Husband  with 
Notice  Takes  Subject  to.  — Where  a  wife  files  a  declaration  of  home- 
stead upon  land  held  as  community  property  by  her  husband  nnder  a 
contract  of  purchase,  he  cannot,  by  any  act  in  which  she  does  not  join, 
transfer  such  contract  so  as  to  defeat  the  homestead  claim.  The  hus- 
band holds  such  contract  in  trust  for  the  community,  for  the  purpose  of 
perfecting  the  title;  and  if  he  transfers  it  to  a  purchaser  with  notice  of 
the  homestead  claim,  the  latter  will  take  it  subject  thereto;  and  if  be 
obtains  a  conveyance  in  fee  from  the  original  vendor,  he  holds  the  land 
subject  to  the  claim  of  homestead  by  his  vendor's  wife.  Alexander  v, 
Jackson,  158. 

4.  To  What  Titlb  or  Interest  will  Attach.  —  Whatever  the  character 
of  the  title  or  interest  in  the  land  held  at  the  time  of  filing  a  declaration 
of  homestead  thereon,  the  homestead  right  will  attach  to  such  title  or  in- 
terest, and  whatever  may  inure  to  or  grow  out  of  that  title  will  be  im- 
pressed with  such  right  equally  with  the  original  title.  Alexander  v. 
Jackson,  158. 

%,  Tracts  of  Land  Which  Corner.  —  A  homestead  must  consist  of  one 
body  of  land,  and  where  the  claimant  owns  two  tracts  within  the  home- 
stead limit,  but  which  touch  only  at  a  common  corner,  he  cannot  claim 
them  both  as  exempt,  and  is  entitled  to  a  homestead  only  in  the  tract  on 
which  he  resides.  Linn  County  Bank  v.  Hopkins,  309. 
See  Deeds,  10;  Devises,  7* 

HOMICIDK 

1.  Suicide,  One  Who  Kills  Another  in  Attempting  to  Commit,  Guilty 
of  Murder.  — Where  suicide  is  treited  as  a  felony,  one  who,  in  attempt- 
ing to  commit  suicide,  unintentionally  kills  another  ia  guilty  of  murder. 
State  V.  Leve.Ue,  799. 

Si  Provocation  by  Words  only  not  Sufficient  to  Reduce  Crime  from 
Murder  to  Manslaughter.  —  Where  a  homicide  is  committed  with  a 
deadly  weapon,  provocation  by  words  only,  no  matter  how  opprobrious, 
is  not  sufficient  to  reduce  the  crime  from  murder  to  manslaughter.  State 
V.  Levelle,  799. 

JL  Malice  Inferred  from  Use  of  Deadly  Weapon.  —  Malice  may  be  in< 
ferred  from  the  use  of  a  deadly  weapon,  causing  death,  unless  rebutted  by 
other  testimony.     State  v.  Levelle,  799. 

4.  Malice  Implied  without  Reference  to  What  was  Passing  in  Pris- 
oner's Mind,  when.  —  If  the  act  which  produced  death  be  attended 
with  such  circumstances  as  indicate  a  wicked,  depraved,  and  malignant 
Bpirit,  the  law  will  imply  malice,  without  reference  to  what  was  passing 
in  the  prisoner's  mind  at  the  time.     Stale  v.  Levelle,  799. 

HOTELS. 
See  Innkeepers,  2. 

HUSBAND  AND  WIFE. 

1.  Husband  may  Secure  Debt  Due  to  his  Wife  by  Conveying  his  Prop* 
BRTY  TO  Her,  when.  — Where  a  husband,  indebted  to  his  wife  for  ad- 
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vances  made  by  her  to  enable  him  to  build  upon  lota  owned  by  him,  in 
fulfillment  of  a  prior  promise,  makes  to  her  a  deed  of  the  property  jost 
before  a  judgment  ia  entered  against  him  by  another  creditor,  standing 
upon  an  equal  footing  with  her,  for  a  debt  incurred  by  him  before  he 
acquired  title  to  the  lots,  the  wife  receiving  the  deed  without  any  design 
to  defraud  others  by  the  form  of  the  conveyance,  such  deed  will  not  be 
avoided  at  the  suit  of  such  creditor,  but  will  be  sustained  as  a  security 
for  the  amount  for  which  the  grantor  was  indebted  to  the  grantee.  Brock 
v.  Hudson  County  Nat.  Bank,  451. 

2.  Marbikd  Woman  is  Pebsonallt  Liablb  on  a  Nots  signed  by  her  and 
her  husband,  and  by  her  delivered  to  him  with  authority  to  negotiate  it. 
Nelson  v.  McDonald,  71. 

8w  LiABiLixT  OF  Wife  for  Tort.  —  A  wife  is  liable  for  wrongfully  suing 
out  a  writ  of  sequestration  jointly  with  her  husband,  unless  she  acts  un- 
der his  coercion.    Crawford  v.  Daggett,  859. 

See  Benbfioial  Associations,  3;  Deids,  10;  ExxounoKS,  1;  Exscotobs 
AND  Administrators,  2,  3,  14;  Homestead,  2,  3;  Marbiaoi  and  Dx* 
vorob;  Pabsnt  and  Child,  2;  Railroads,  14;  Trusts,  !& 

IDEM  SONANS. 
See  Brroaacni,  12;  Ezxoutobs  and  Administratobs,  5|  iNDionnvi^  %, 

IMPOSTS. 
See  Corporations,  7. 

INCOME. 
See  Gifts,  5,  6. 

INDEPENDENT  CONTRAOrOR. 
8m  Mastib  AMD  Servant,  1-5;  Railboaim^  9-lL 

INDEX. 
See  DssDd,  .^ 

INDICTMENT. 

1.  Criminal  Law  — Vkrification  to  Information  upon  EInowlkdoi  ahs 
Bklibt  Suffioibnt.  —  The  verification  to  an  information  charging  a 
criminal  libel  is  sufficient  where  the  facts  are  stated  to  be  trae  to  the 
affiant's  best  knowledge  and  belief.     State  v.  Armstrong,  361. 

t.  Idem  Sokaks,  "Canada  "and  "Kenxedt"  are,  when. — In  describing 
persons  other  than  the  accused  in  an  indictment  for  larceny,  certainty  to 
a  common  intent  ia  all  that  is  necessary.  And  where,  in  such  an  indict- 
ment, the  name  of  the  owner  of  the  stolen  goods  is  laid  as  Canada  Mo« 
Cutchen  instead  of  Kennedy  MoCutchen,  and  the  defendant  is  not  thereby 
misled  in  preparing  his  defense,  the  variance  is  not  fatal«  Canada  and 
Kennedy  being  idem  aonans.     State  v.  White,  783. 

See  SBDUonoN;  Slander  1;  Telbqraphs,  I,  A. 

INFANTS. 
1.  Nbquqbnob  of  Infant  —  Capacity  and  Discretion.  —  The  meaanre  of 
the  responsibility  of  a  child  for  negligence  is  his  capacity  to  see  and  appre- 
date  danger,  and  in  the  absence  of  clear  evidence  of  a  lack  of  it,  he  will  be 
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held  to  such  measure  of  discretion  as  b  Tisnal  in  those  of  his  age  and 
experience.  Snob  measure  makes  no  sudden  leap  at  the  age  of  fourteen, 
bat  raries  with  each  additional  year,  and  the  increase  of  responsibility 
is  gradual  KehUr  v.  Schwenk,  633. 
t,  Nkoliobncb  or  Intant  —  Pbssuhption. — The  age  of  fourteen  years  is 
■imply  the  convenient  point  at  which  the  law  changes  the  presumption  of 
capacity  to  avoid  danger,  and  puts  upon  an  infant  the  burden  of  showing 
his  personal  want  of  intelligence,  prudence,  foresight,  or  strength  usual  in 
those  of  that  age,  to  excuse  his  negligence.  Kehler  v.  Schwenk,  633. 
Se«  Co-TKNANcr,  3;  Tkial,  3. 

INFORMATION. 
Se«  CoNTSHPT,  3;  EviDXNCB,  13;  Ii?dictmbnt;  Lxbsl,  6,  7;  Flkadino,  L 

INITIATION. 
SeeBKNKnoiAL  Associations,  1;  Imsubakc^  14. 

mJUNCTIONS. 
L  Ihjukotiov   against   Thrkatkned  Trsspass,   whsn  Granted.  —  AI« 

though,  in  case  of  threatened  trespasses,  courts  of  equity  generally  leave 
the  suffering  party  to  his  remedy  at  law,  yet  when  such  party  is  in  pos* 
session,  and  the  trespass,  if  permitted,  will  result  in  irreparable  injury, 
or  tend  to  the  destruction  of  the  estate,  the  courts  will  interpose  by  in* 
junction.  Where,  therefore,  a  bill  avers  that  at  the  time  of  its  filing  the 
defendants  are  purposing,  not  only  to  remove  a  building  from  a  lot  be* 
longing  to  the  complainants,  thus  destroying  a  portion  of  their  estate, 
but  also  to  grade  the  lot,  thus  obliterating  its  boundaries,  and  throwing 
it  open  to  use  as  a  part  of  the  highway,  so  that  the  complainants,  in 
order  to  reach  a  complete  remedy,  may  not  only  have  to  prosecute  the 
defendants  for  their  damages,  but  also  to  establish  their  right  as  against 
the  public,  such  bill  states  a  case  that  falls  within  the  class  of  cases  in 
which  threatened  trespasses  are  enjoined.  Leioia  v.  North  Kingstoum, 
724. 

1.  JcDQMENTS  —  SuiT  TO  Enjoin.  — In  an  action  to  enjoin  a  judgment  upon 
the  ground  that  it  was  rendered  through  a  breach  of  duty  by  an  attor* 
ney,  and  that  the  plaintiff  has  a  full  and  complete  defease,  the  facts 
constituting  such  defense  must  be  pleaded,  and  must  be  sufficient  to 
show  that  the  judgment  is  unjust.     Hartford  etc  Ins.  Co.  v.  Meyer,  384. 

t>  Judgments  —  iNJONcrriON  against.  —  A  judgment  will  not  be  enjoined 
unless  it  appears  to  be  inequitable  as  between  the  parties,  no  matter  how 
irregular  were  the  proceedings  under  which  it  was  rendered.  Hartford 
etc.  In».  Co.  V.  Meyer,  384. 

i.  Judgment  Satisfied  on  Record,  Sale  under,  Enjoined  when.  — Wher« 
money  is  lent  upon  land,  and  a  mortgage  given  to  secure  its  payment, 
after  a  satisfaction  of  a  prior  judgment  against  the  owner  of  the  land  is 
made  upon  the  face  of  the  record,  and  a  party  purchases  for  value  at  a 
sale  of  the  land  under  the  foreclosure  of  the  mortgage,  without  notice 
that  the  entry  of  the  satisfaction  was  made  without  authority,  after 
which  the  judgment  creditor,  on  notice  to  the  judgment  debtor  only,  has 
such  entry  of  satisfaction  vacated,  issues  execution,  makes  a  levy,  and 
advertises  the  land  foi*  sale  thereunder,  such  purchaser  may  invoke  the 
•id  of  a  court  of  equity  to  enjoin  the  sale  under  the  judgment,  although 
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no  collusion  between  tbe  parties  to  the  judgment  ia  shown.  Wheeler  v. 
Alderman,  842. 

6.  Doing,  Pendente  Lite,  Acts  Sought  to  be  Enjoined  not  Ground  tob 
Dismissing  Injunction  Bill.  —  A  defendant  in  an  injunction  bill  can- 
not oust  the  court  of  its  jurisdiction  by  committing,  pendente  lite,  the  very- 
acts  to  prevent  which  the  suit  was  begun.  And  where  a  defendant  m 
such  a  suit  sets  forth  in  his  answer  that  he  has,  pendente  lite,  performed 
the  acts  sought  to  be  enjoined,  and  avers  that  the  complainant's  remedy 
at  law  is  complete,  the  court  will  not,  on  his  motion,  dismiss  the  bill, 
but  will  retain  it  for  the  purpose  of  affording  relief  to  the  complainant 
by  determining  the  amount  of  compensation  to  be  awarded  to  him,  al* 
though  the  nature  and  measure  of  such  compensation  are  precisely  the 
same  as  he  would  otherwise  recover  as  damages  in  an  action  at  law.  And 
if  it  be  necessary  for  the  complainant  to  amend  his  bill,  he  should  be 
allowed  to  do  so.     Lemia  v.  North  Kingston,  724. 

Bee  Covenants,  1;  Debtor  and  Creditor,  3;  Equity,  2;  Execution,  6; 
Highways,  2;  Interstate  Commerce,  1;  Irrigation  Districts,  13; 
Judgment,  1;  Justice  of  the  Peace,  1;  Municipal  Cobporations, 
12;  Nuisance,  3;  Railroads,  I;  Trade<marks,  4. 

INNKEEPERS. 

L  Ait  Inn  is  a  bonse  which  is  held  out  to  the  pnblio  as  a  place  where  all 
transient  persons  who  come  will  be  received  and  entertained  as  guests  for 
compensation.  The  fact  that  the  house  is  open  for  the  public,  that  those 
who  patronize  it  come  to  it  upon  an  invitation  which  is  extended  to  the 
gsneral  public,  and  without  any  previous  claim  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  marks  the  main  distinction 
between  an  inn  and  a  boarding-house.     Fay  v.  Pacific  Imp.  Co.,  198. 

8.  An  Inn  is  not  the  Less  One  because  in  some  respects  it  is  conducted  dif- 
ferently  or  has  more  attractions  than  other  public  hotels,  so  long  as  it  is 
held  out  to  the  pnblio  as  a  place  for  the  entertainment  of  transient  per- 
sons who  have  occasion  to  patronize  it.  Hence  a  house  having  the  other 
characteristics  of  an  inn  is  not  converted  into  a  mere  boarding-nouse  by 
the  fact  that  it  is  not  situate  upon  a  public  highway,  and  that  the  grounds 
upon  which  it  stands  are  inclosed,  and  the  gates  locked  at  night.  Fay  r. 
Pacific  Imp.  Co.,  198. 

t.  Innkeepers  are  Liable  for  a  loss  resulting  from  an  accidental  fire,  un- 
less it  was  started  by  lightning,  or  some  superhuman  agency.  Fay  v.  Pa- 
cific Imp.  Co.,  198. 

4.  Innkeeper  is  Liable,  under  the  Civil  Code  of  California,  for  the  loss  of 
personal  property  placed  by  guests  under  his  care,  "unless  occasioned  by 
an  irresistible  superhuman  cause,  by  a  public  enemy,  by  the  negligence 
of  the  owner,  or  by  the  act  of  some  one  he  brought  into  the  inn. "  The 
words  "superhuman  cause,"  as  here  used,  are  equivalent  in  meaning  to 
the  phrase  "the  act  of  God."    Fay  v.  Pacific  Imp.  Co.,  198. 

fit  Guests. — A  Person  is  to  be  Deemed  a  Guest  at  an  inn,  and  not 
a  boarder,  though  upon  his  arrival  he  ascertains,  before  being  assigned 
to  a  room,  what  he  will  have  to  pay  for  room  and  board,  if  his  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  East, 
aud  there  was  no  agreement  as  to  the  time  he  would  stay,  nor  any  reduc- 
tion in  price  in  consideration  of  the  agreement  to  remain  a  definite  time. 
Fay  V.  Pacific  Imp.  Co.,  198. 

f.  Owners  and  Guests  may  Retain   Possession  or  Property  intended 
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for  their  personal  use,  aa  Jewelry  and  wearing  apparel,  withont  diicharg- 
ing  the  innkeeper  from  responsibility  for  its  loss  or  destructioa  by  fin 
while  in  the  room  of  the  guest     Fay  v.  Pacific  Imp.  Co.,  198. 

INSANE  PERSONS. 

L  Criminal  Law  —  Presumption  o*  Innooehci — Burdbv  o»  Proovksybb 
Shifts.  —  A  person  accused  of  crime  is  presumed  innocent  until  his  guilt 
is  clearly  established,  and  it  is  incumbent  on  the  state  to  prove,  not  only 
to  the  satisfaction  of  the  jury,  but  beyond  a  reasonable  doubt,  the  prei* 
ence  of  every  ingredient  necessary  to  constitute  the  crime  charged. 
Presumptions  of  fact,  however,  sometimes  stand  for  full  and  express 
proof  until  the  contrary  is  established;  as,  that  the  accused  is  sane  until 
he  proves  his  insanity.  Commonwealth  v.  Oerade,  689. 
2.  Criminal  Law  —  Insanity  as  Defense  —  Evidence.  — Where  insanity  ia 
set  up  as  a  defense  to  the  crime  charged,  and  the  evidence  of  witnesses 
shows  that  the  mental  condition  of  the  accused  was  known  to  them  at 
the  time  of  the  commission  of  the  crime  charged  and  afterwards,  they 
are  competent  to  express  an  opinion  as  to  whether  or  not  he  was  insane 
or  sane  at  that  time,  and  also  aa  to  his  present  condition  of  mind.  Com' 
tnonwealth  v.  Oerade,  689. 

Z.  Criminal  Law  —  Insanity  as  Defense  —  Mbasttbb  ow  Ppoo»— Instkuo 
TIONS.  —  When  insanity  is  set  up  ais  a  defense  to  the  crime  charged,  it 
must  be  proved  by  fairly  preponderating  evidence;  and  while  a  mere 
doubt  as  to  such  insanity  will  not  justify  an  acquittal,  yet  it  is  reversible 
error  to  instruct  that  it  must  be  "clearly  proved," although  substantially 
correct  instructions  as  to  the  measure  of  proof  required  are  subsequently 
given.     Commontoealth  v,  Oerade,  689. 

4.  Criminal   Law — Insanity  as  Defense — Burden  Ain>   Mbabttbe  of 

Pboof.  — Wiien  insanity  is  set  up  aa  a  defense  to  the  crime  charged,  it  is  in- 
cumbent on  the  accused  to  rebut  the  presumption  of  sanity,  and  show, 
not  beyond  a  reasonable  donbt,  nor  either  clearly  or  conclusively,  but  by 
fairly  preponderating  evidence,  such  as  is  ordinarily  required  to  prove  a 
civil  issue,  that  he  was  insane  at  the  time  of  committing  the  crime 
charged.     Commonwealth  v.  Oerade,  689. 

5.  Moral  Insanity  ob  Uncontrollable  Impttlsb  not  Defense  aoaivsi 

Charoe  of  Crime.  —  In  South  Carolina,  moral  insanity  or  uncontrollable 
impulse  is  not  a  defense  against  a  charge  of  crime.     State  r.  LetelUt  799. 
See  Assumpsit;  Constitutions;  Contbaots,  L 

INSOLVENCY. 
Se«  Assignment,  1;  Debtor  and  Cbbditob,  8;  PABTNBBSHXr,  ]« 

INSTRUCTIONS. 

See  Affeal,  2,  4;  Damages,  2;  Insane  Persons,  3;  Libxl,  10;  Maucooui 

Prosecution,  11,  12;  Tbial 

INSURANCE. 

L  Construction  of  Policy.  —  The  terms  of  a  fire  insnnmoe  polioy  ihoald 

be  liberally  construed,  and  if  any  donbt  exists  as  to  their  meaning,  it 

should  be  resolved  in  favor  of   the  insured,  or  if  the  words  employed 

are  susceptible  of  two  interpretations,  that  which  will  sustain  the  claim 


Index.  989 

of  the  insured  should  be  adopted.  Western  etc.  Pipe  Lines  r.  Home  Int. 
Co.,  703. 

2.  Corporation  —  Insubablk  Interest.  —  A  corporation  invested  with  th© 
right  to  transport,  store,  insure,  aad  ship  petroleum  has  an  insurable  in* 
terest  in  the  petroleum  in  its  possession,  to  the  extent  of  its  value,  and 
for  the  purposes  of  insurance  may  be  considered  as  its  owner.  West- 
ern etc.  Pipe  Lines  v.  Home  Ins.  Co. ,  703. 

tL  Insurable  Interest.  —  Aqents,  Commission  Merchants,  or  Others  hav* 
ing  the  custody  and  being  responsible  for  property  may  insure  in  their 
own  names,  and  may  recover  from  the  insurer  not  only  a  sum  equal  to 
their  own  interest  in  the  property  by  reason  of  any  lien  for  advances  or 
charges,  but  the  full  amount  named  in  the  policy,  up  to  the  value  of  th» 
property.      Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

i.  Waiver  —  Interest.  —  When  an  insurer  absolutely  denies  liability  for  » 
loss,  he  thereby  waives  the  benefit  of  a  provision  in  the  policy  giving 
sixty  days  for  adjustment  and  payment  of  loss,  and  is  liable  for  interest 
from  its  date.      Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

6.  Loss  —  Additional  Insurance  —  Measure  of  Damages.  —  Where  a  pol- 
icy of  insurance  provides  that,  in  the  event  of  other  or  additional  insur- 
ance,  the  assured  shall  recover  uo  greater  proportion  of  the  loss  than  the 
sum  named  in  the  policy  bears  to  the  total  amount  of  the  insurance,  proof 
of  additional  insurance,  and  that  the  loss  is  less  than  the  total  amount 
of  insurance,  will  limit  the  recovery  of  the  assured  to  the  sum  stipulated 
for  in  the  policy,  and  he  is  not  entitled  to  recover  the  market  value  of 
the  goods  destroyed.     German  Ins.  Co.  v.  Heiduk,  402. 

6.  Presumption  as  to  Knowledqb  of  Insurer.  —  An  insurance  company 

when  it  issues  a  policy  is  presumed  to  know  the  corporate  powers  of  the 
insured,  the  nature  of  its  business,  and  the  usual  and  customary  methods 
of  conducting  the  business  pertaining  to  the  insured  property.  Western 
etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

7.  Presumption  of  Knowledge  of  Insurer.  — Where  an  insurance  policy 

is  issued  without  any  application  or  written  request,  describing  the  inter- 
est  of  the  insured  in  the  property,  and  it  does  not  appear  that  any  actual 
representation  of  any  kind  was  made  by  th«  assured,  it  will  be  presumed 
that  the  policy  was  written  upon  the  knowledge  of  the  insurer,  and  in* 
tended  to  cover  in  good»faith  the  interest  of  the  assured  in  the  property. 
Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

8.  Defenses  —  Estoppel.  —  Where  oil  in  a  tank  located  at  a  certain  place, 

and  insured  against  loss  by  fire,  is  subsequently  destroyed,  the  insurance 
company  acknowledging  the  loss  and  denying  liability  to  pay  therefor, 
on  the  sole  ground  that  the  tank  has  been  removed  from  its  original 
location  by  a  "visitation  of  providence  "  since  the  insurance  isaoed,  it  i» 
estopped  from  subsequently  setting  up  the  defense  that  the  oil  insured 
was  not  the  property  of  the  assured.  Western  etc  Pipe  Lines  v.  Homt 
Ins.  Co.,  703. 

9.  Defenses  —  Estoppel.  —  Where  an  insurer,  after  loss,  relies  upon  a  speci- 

fied defense  alone,  and  so  notifies  the  assured,  he  will  not  be  permitted 
to  retract  it,  and  set  up  a  new  and  different  defense  after  the  insured  ha* 
acted  upon  the  defense  announced,  and  incurred  expense  in  consequence 
of  it      Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

10.  Property  Removed  by  Flood  —  Liability  for  Loss.  —  Where  a  policy 
of  insurance  against  loss  or  damage  by  fire  is  issued  on  oil  while  con- 
tained in  a  tank  situated  on  certain  lands,  the  fact  that  the  tank  has  been 
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remored  by  a  flood  about  four  or  five  hundred  feet  from  where  it  stood 
when  such  oil  was  insured,  but  not  ofif  the  premises  described  in  the  pol* 
icy,  will  not  avoid  the  policy,  nor  relieve  the  insurer  for  the  loss  of  such 
oil  by  fire  after  the  removal  of  the  tank.  Western  etc  Pipe  Lines  r. 
Home  Ins.  Co.,  703. 

11.  Rkmoval  of  Property  Insured  —  Warraktt.  —  Where  oil  in  a  tank 
located  at  a  certain  place  is  insured  against  loss  by  fire,  the  descrip- 
tion of  the  location  of  the  tank,  regarded  in  the  nature  of  a  warranty, 
ean  only  be  construed  as  a  warranty  of  location  at  the  time  the  insur- 
ance  was  effected,  and  that  the  insured  will  not  voluntarily  change  its 
location;  but  it  cannot  be  construed  as  an  absolute  warranty  that  the 
tank  will  remain  in  the  same  location  during  the  life  of  the  policy,  and 
if  it  is  removed  by  flood  or  any  other  "  visitation  of  providence,"  the  in- 
lurer  is  liable  for  the  loss  of  the  oil  insured  if  burned  while  in  aucb  tank. 
Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.,  703. 

12.  Limitations  on  Powers  or  Agent.  —  An  insurance  company  may  limit 
or  restrict  the  powers  of  its  agent,  and  when  such  restrictions  are  known 
to  the  person  dealing  with  auch  agent,  the  company  is  bound  only  by  acts 
of  the  agent  within  the  scope  of  the  authority  conferred.  Oerman  Ins, 
Co.  V.  Haduk,  402. 

13.  Additional  Insurance  —  Waiver  by  Aobnt.  —  When  a  policy  of  in- 
surance contains  a  condition  against  additional  insurance,  without  the 
written  consent  of  the  company,  and  also  a  condition  that  no  notice  to, 
•nd  consent  or  agreement  by,  any  local  agent  shall  constitute  a  waiver 
of,  or  affect  any  coudition  in,  the  policy  until  such  consent  or  agreement 
is  indorsed  thereon  in  writing,  the  local  agent  of  the  insurance  company 
has  no  authority  to  verbally  waive  any  of  the  conditions  in  the  policy. 
His  oral  consent  to  additional  insurance  will  not  bind  the  company,  and 
such  insurance  renders  the  policy  void.    Oerman  Ins.  Co.  v.  Heiduk,  402. 

14.  Life  Insurance  —  Benefit  Associations  —  Regulation  Makinq  Initia. 
TioN  Necessary  to  Membership.  — A  by-law  of  a  secret  order  or  asso* 
ciation  which  insui-es  the  lives  of  its  members,  making  initiation  neces- 
sary to  membership  and  the  enjoyments  of  the  benefit  attaching  thereto, 
is  reasonable,  and  calculated  to  promote  the  objects  and  welfare  of  the 
order  or  association,  and  is  not  void  as  being  unreasonable,  or  opposed  to 
law  or  public  policy.     MaUan  v.  Sufn-eme  Lodge,  886. 

16.  Accident  Insurance  —  Fiohtinq  —  Construction  of  Policy.  —  When 
■the  death  of  the  insured  is  caused  by  a  gunshot  wound  inflicted  by  an- 
other, and  is  the  direct  result  of  a  mutual  encounter  or  combat,  voluntarily 
entered  into  by  them,  no  recovery  can  be  had  under  a  policy  of  accident 
insurance  excepting  the  company  issuing  it  from  liability  for  death  or 
injury  caused  by  fighting.  In  such  case  it  is  immaterial  whether  the 
slayer  was  sane  or  insane.     Oresham  v.  Equitable  Aee.  Ins.  Co.,  263. 

16.  Accident  —  Death  Caused  by  Asphyxia  or  Suffocation,  due  to  the 
accidental  and  unconscious  inhalation  of  carbonic-acid  or  other  deadly 
gas  in  a  well  is  a  death  by  external,  violent,  and  accidental  means,  within 
the  meaning  of  an  insurance  policy  providing  that  the  insurance  shall 
not  extend  to  death  caused  "  by  inhaling  gas. "  Piehett  r.  Padfie  MuL  etc 
Ins.  Co.,  618. 

17.  Accident  — A  Condition  against  "Inhalation  of  Gas"  in  aa  aool- 
dent  insurance  policy  is  used  to  designate  the  common  uses  of  gas  in  den- 
tistry and  surgery,  and  contemplates  a  voluntary  and  intelligent  act  on 
the  part  of  the  insured,  and  not  an  involuntary  and  unconscious  act,  as 
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tbe  inhalation  of  a  deadly  gas  that  has  nnezpeotedly  ac«nmQl»ted  in  ft 
well.     Pickett  r.  Pacific  Mut.  etc.  Ins.  Co.,  618. 

18.  AcciDBNT  —  EviDKNOB. — Where  neither  the  insurer's  by-laws  nor  th« 
application  of  the  insured  is  attached  to  his  policy  of  accident  insuranoe, 
aa  required  by  statute,  they  are  not  admissible  in  eridence  in  aid  of  the 
policy.     Pickett  v.  Pacijic  Mut.  etc.  Ins.  Co.,  618. 

19.  CONSTITCTIONAL  LaW.  —  STATUTE   MAKING  IT  CRIMINAL  FOB  THB  AOEKT 

of  a  life  insurance  company  to  pay  a  rebate  to  induce  a  person  to  effect 
an  insurance  in  a  company  is  constitutional,  and  may  be  enforced  against 
the  agent  of  a  foreign  insurance  company  doing  busineaa  in  this  state. 
People  V.  Formosa,  612. 

See  Bbnkfioial  Associations;  Corporations,  10. 

INTEREST. 
See  Btidbnob,  9;  Girrs,  3;  Insurance,  i;  Plkdob,  2;  XJnmt, 

INTERSTATE  COMMERCE. 

1.  Telkphonb  Messages  Sent  from  One  State  into  Another  arr.  — Tlw 
sending  of  messages  by  telephone  from  one  state  into  another  is  com* 
merce  between  the  states,  and  cannot  be  prohibited  by  injanotion  in 
either  state  against  persons  or  corporations  engaged  in  sending  sach  mes« 
sages  because  they  do  not  pay  the  taxes  assessed  against  them  by  snob 
state.  But  a  court  of  chancery  has  no  authority  to  go  beyond  the  con- 
sideration of  the  constitutional  question,  and  set  aside  the  assessment  as 
illegal.  That  can  only  be  done  in  a  court  of  law.  In  re  Pennsylvania 
Telephone  Co.,  462. 

&  Constitutional  Law  —  Regulation  of  Commerce.  — A  Statute  Impos- 
ing A  Tax  upon  Corporations  created  in  another  state,  the  basis  of 
which  is  the  amount  or  portion  of  their  capital  in  use  in  this  state  in  th« 
transaction  of  their  ordinary  business,  is  not  in  conflict  with  the  provis- 
ion of  the  constitution  of  the  United  States  conferring  upon  Congress  the 
power  to  regulate  commerce  between  the  states.  When  the  state  per* 
mits  a  foreign  corporation  to  transact  business  within  its  limits  in  its 
corporate  name,  and  imposes  taxes  on  it  for  the  privilege,  this  is  not  a 
regulation  of  interstate  commerce,  but  a  lawful  exercise  of  the  power  of 
.  taxation  upon  a  corporation  that  for  the  time  being  is  within  its  Juris* 
diction  for  that  purpose.     People  v.  Wemple,  642. 

INTIMIDATION. 
See  Contracts,  10. 

INVENTORY. 
See  Evidence,  3. 

IRRIGATION  DISTRICTS. 
1.  Constitutiomal  Law.  —  The  statute  of  California,  approved  If areh  7, 
1887,  providing  for  the  organization  and  government  of  irrigation  dis- 
tricts, and  regulating  the  mode  for  assessments  npon  the  lands  therein 
with  which  to  meet  the  bonds  authorized  by  the  aot^  is  oonstitntional 
and  valid.     In  rs  Madera  Irr.  Dust.,  106. 

t.    CoNS-nTUTIONAL    LaW  —  LEGISLATION   AUTHORIZING   CrBATIOH    OF   IrRI* 

GATioN  District  —  Acceptance.  —  It  is  no  objection  to  a  general  law 
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anthoriring  the  creation  of  a  pnblic  corporation  for  distriot  irrigation 
purposes,  that  such  corporation  cannot  be  created  until  the  terms  of  th* 
law  have  been  accepted  by  the  affirmative  vote  of  the  citizens  of  the  di»> 
trict  to  be  a£fected.  In  re  Madera  Irr.  Dist.,  106. 
S.  Constitutional  Law  —  Statute  Authorizing  Creation  of  Irriqatioh 
DiSTRicrr.  —  The  mode  in  which  a  public  corporation  for  district  irriga* 
tion  purposes  may  be  formed  under  a  general  law  is  within  the  discre^ 
tion  of  the  legislature,  and  cannot  be  questioned  by  the  courts.  It  is  no 
valid  objection  to  the  law  that  the  organization  of  the  corporation  may 
be  compelled  by  parties  within  the  district  not  the  owners  of  the  land 
affected  thereby,  or  that  no  provision  ia  made  for  a  hearing  from  the 
owners  of  such  land  before  the  district  is  organized.  In  re  Madera  Irr. 
Dist.,  106. 

4.  Jurisdiction,  when  must  bk  Proved  —  Organization  —  Evidbnox.  — 

If,  in  a  proceeding  to  confirm  the  organization  of  an  irrigation  district, 
under  the  California  statute  of  March  16,  1889,  and  also  to  confirm  an 
order  for  the  issue  and  sale  of  its  bonds,  the  organization  of  the  district 
is  denied  by  answer,  competent  proof  must  be  produced  showing  that  a 
petition  was  presented  to  the  board  of  supervisors,  signed  by  the  required 
number  of  bona  Jide  freeholders,  as  required  by  the  statute  of  March  7, 
1887,  providing  for  the  organization  of  such  district;  and  the  proper  ex- 
ecution of  such  petition  cannot  be  proved  by  recitals  in  the  records  of 
the  board  of  supervisors,  showing  that  it  was  satisfied  by  evidence  of 
the  sufficiency  of  the  petition,  nor  is  the  petition  itself  proper  evidence 
without  proof  of  its  execution  and  sufficiency.  In  re  Madera  Irr.  Diat,, 
106. 

5.  Constitutional  Law  —  Organization  —  Description.  —  Under  the  Cal- 

ifornia statute  of  March  7,  1887,  providing  that  the  petition  presented  to 
the  board  of  supervisors  for  the  organization  of  an  irrigation  district 
shall  particularly  describe  and  set  forth  the  boundaries  of  such  district, 
they  need  not  be  set  forth  with  more  particularity  than  would  be  neoea- 
sary  in  a  statute  creating  a  particular  district  or  a  municipal  corporation; 
and  when  the  boundaries  given  embrace  a  distinct  and  definite  territory, 
and  are  not  so  indefinite  that  the  district  cannot  be  definitely  located, 
they  are  sufficient  to  authorize  the  organization  of  the  district.  In  r« 
Madera  Irr.  Dist.,  106. 

ft.  Constitutional  Law  —  Organization  —  Bonds.  —  The  board  of  super- 
visors  to  whom  petition  must  be  made  for  the  organization  of  an  irriga- 
tion district  under  the  California  statute  of  March  7,  1887,  is  the  sole 
judge  of  the  sufficiency  of  the  bond  presented  with  such  petition.  In  re 
Madera  Irr.  Dist,,  106. 

7.  Constitutional  Law  —  Ibrxoation  District  Including  Anothbb  Mu- 
nicipal Corporation.  —  A  statute  authorizing  the  organization  of  irri- 
gation districts  as  public  corporations,  and  the  issuance  of  bonds  thereby, 
and  regulating  the  method  of  assessment  and  taxation  to  pay  such  bonds, 
is  not  rendered  unconstitutional,  nor  is  the  organization  of  such  district 
rendered  invalid  by  the  fact  that  a  city  which  has  been  incorporated 
for  another  purpose  is  included  within  its  boundaries.  The  liability  of 
such  city  to  bear  its  proportion  of  such  taxation  is  of  the  same  character 
as  rests  upon  any  of  the  inhabitants  of  any  city  for  its  proportion  of  all 
the  indebtedness  of  the  county  in  whioh  it  is  situated.  In  r»  Madera 
irr.  Diat.,  106. 
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8.  OoNBTiTtrnoHAL  Law  —  Legislation  for  Local  Improvkmbkt — Irriga- 
tion. —  Li  determining  whether  any  particular  statute,  aa  for  the  irriga* 
tion  of  arid  lands,  is  for  the  public  advantage,  it  is  not  necessary  to  show 
that  the  entire  body  of  the  state  is  directly  affected  thereby,  bat  it  i» 
sufficient  that  the  portion  of  the  state  within  the  district  provided  for  by 
the  act  shall  be  benefited  thereby.     In  re  Madera  Irr,  Dist ,  106. 

f.  Constitution AL  Law —  Lboislation  for  Local  Improvement.  — What- 
ever legislation  tends  to  an  increased  prosperity  of  one  portion  of  the- 
itate,  or  to  promote  its  material  development,  is  for  the  advantage  of 
the  whole  state.  The  right  of  the  legislature  to  provide  for  developinj^ 
the  productive  capacity  of  the  state,  or  for  increasing  facilities  for  th» 
enltivation  of  its  soil,  either  by  irrigation  or  drainage,  according  to  tii» 
requirements  of  the  different  portions  thereof,  is  upheld  by  its  power  to 
act  for  the  public  welfare,  and  particularly  of  that  portion  of  the  publio 
within  the  district  affected  by  the  means  adopted  for  such  reclamation. 
In  re  Madera  Irr.  Dist.,  106. 

10.  Constitutional  Law  —  Legislation  for  Local  Improvement  — Taxa- 
tion. —  The  legislature  may  provide  for  a  local  public  improvement  for 
the  benefit  of  a  portion  of  the  state,  as  an  irrigation  district,  and  may  tax: 
all  land  within  such  district,  although  some  of  it  will  receive  no  benefit, 
while  some  land  adjacent  to  and  outside  the  district  will  be  incidentally- 
benefited  though  not  taxed.     In  re  Madera  Irr.  Dist.,  106. 

11.  Constitutional  Law  —  Indebtedness.  —  A  constitutional  provision  pro- 
hibiting certain  specified  public  corporations  from  incurring  indebtedness 
without  the  couseat  of  two  thirds  of  their  qualified  electors  ia  limited  to 
the  corporations  named,  and  does  not  apply  to  irrigation  districts  or 
other  public  corporationa,  not  named  therein,  and  authorized  to  be  in- 
corporated by  statute.  As  to  the  latter,  the  legislature  has  power  to 
provide  the  terms  and  conditions  upon  which  an  indebtedness  may  be 
created  by  them,  and  the  amount  thereof.     In  re  Madera  Irr.  Dist.,  106. 

12.  Organization  —  Issuance  op  Bonds.  — In  a  proceeding  to  confirm  the 
organization  of  an  irrigation  district,  and  of  an  order  for  the  issuance  of 
its  bonds,  under  the  California  statutes  of  March  7,  1887,  and  of  March 
16,  1889,  the  fact  that  the  order  for  the  issuance  of  the  bonds  is  not  in 
strict  compliance  with  the  statute  will  not  invalidate  the  prooeedings» 
as  the  provisions  of  the  statute  may  still  be  followed  by  the  officers  of 
the  district  when  the  issuance  of  the  bonds  becomes  necessary.  In  r» 
Madera  Irr.  DisL,  106. 

18.  Judgment  Confirming  Organization  —  In juvotion.  —  A  judgment 
confirming  the  organization  of  an  irrigation  district,  organized  under  the 
California  statutes  of  March  7,  1837,  and  of  March  16,  1889,  cannot  in- 
clude an  injunction  debarring  all  persons  interested  in  such  organisation, 
save  the  contestants  represented,  from  thereafter  disputing,  denying,  or 
disclaiming  any  fact  or  facts  which  might  have  been  disputed  in  such 
proceeding.  The  court  cannot  thus  enjoin  those  interested,  against  whom 
there  has  been  no  service  except  by  publication  of  notice,  as  this  is  not 
authorized  by  such  statutes.  In  re  Madera  Irr,  Dist,,  106, 
See  Statutes,  4. 

JUDGES. 
Bee  CouRia,  L 
Ak.  St.  R>r.  Vol.  XXVH— 6S 
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JUDGMENTS. 

si.  JUDOMKNT  ReNDBRKD  WITHOUT  SeRVICK  0»  PrOCSSS,  HOW  RstlHTID 
AGAINST.  —  The  proper  mode  by  which  to  obtain  relief  against  a  judg- 
-meat  rendered  against  a  party  without  service  of  process  is  by  motion  in 
4be  original  cause,  and  a  complaint  in  equity  which  alleges  that  a  judg* 
ment  of  foreclosure  was  rendered  against  the  plaintiff  in  a  suit  in  which 
be  was  never  served  with  process,  and  prays  for  an  injunction  against 
such  judgment,  but  which  does  nob  state  any  grounds  of  equitable  cog- 
nizance, fails  to  state  a  cause  of  action.  Crocker  r.  Allen,  831. 
'%  Merger — Res  Judicata.  —  Where  an  action  is  brought  in  one  state  to 
subject  a  debtor's  property  to  the  payment  of  his  debts,  a  creditor  who 
appears  therein  by  cross-petition  and  obtains  a  finding  of  the  amount 
due  him  upon  a  note  executed  by  the  debtor,  but  who  does  not  obtain  a 
^personal  judgment  against  him,  nor  receive  anything  from  the  sale  of  tb« 
"Property  under  the  judgment  in  that  suit,  is  not  estopped  from  bringing 
an  action  on  such  note  in  another  state.  It  is  not  merged  in  such  judg- 
ment.    Caekley  v.  SmUh,  311. 

3.  Merger  —  Res  Judicata.  —  A  cause  of  action  is  merged  in  a  judgment  only 

when  such  judgment  was  rendered  upon  the  identical  cause  of  action 
between  the  same  parties  or  their  privies,  and  after  the  plaintiff  therein 
had  a  full  and  complete  opportunity  to  recover  his  whole  demand.  Caekley 
V.  SmUh,  311. 

4.  Estoppel.  —  A  Decision  vtov  Demubrbb  is  conclusive  upon  the  ques- 

tions legitimately  involved;  and  where  it  is  made  in  this  conrt,  it  can- 
not be  reviewed  except  by  motion  for  a  rehearing.  Therefore,  if,  after 
such  decision,  the  cause  comes  up  for  further  hearing  in  the  trial  court, 
permission  will  not  be  granted  to  plead  as  an  estoppel  a  judgment  ren- 
dered in  one  of  the  national  courts  determining  the  same  question  in  an 
opposite  way  to  the  decision  of  this  conrt  upon  the  demurrer.  Ellia  v. 
Northern  Pac.  R.  R.  Co.,  44. 

%.  Judgments  Obtained  by  Fraud  as  Res  Judicata.  — Fraud  in  obtaining 
a  judgment  is  not  concluded  thereby,  when  the  defendant  therein  had 
no  knowledge  of  the  pendency  of  the  action,  could  not  have  protected 
his  rights  therein,  and  his  failure  to  defend  was  not  a  negligent  omission 
«n  his  part.  In  such  case  he  is  entitled  to  equitable  relief.  DunUtp  v. 
Steere,  143. 

%  Res  Judicata — Dismissal  or  Bill  —  Jurisdiction.  —  Whers  a  bill  in 
equity  is  dismissed  for  want  of  jurisdiction,  the  dismissal  is  not  upon  the 
merits,  and  is  not  a  bar  to  another  action  between  the  same  parties  for 
the  same  cause,  although  the  action  of  the  court  in  dismissing  the  bill 
was  erroneous.      Weigley  v.  Coffman,  667. 

%  Judgments  in  Equitt  —  Res  Judicata  —  Dismissal  or  Bill.  —  A  final 
decree  in  equity  dismissing  a  bill  upon  its  merits,  without  a  stipulation 
against  prejudice,  is  a  bar  to  another  bill  between  the  same  parties  upon 
the  same  matter  in  another  court.  Such  order  of  dismissal  is  a  bar  only 
when  the  court  has  determined  that  the  plaintiff  has  no  title  to  the  relief 
sought  by  his  bill.      Weigley  v.  Coffman,  667. 

^  Estoppel.  —  Judgment  against  a  Municipal  C!oitPORATioN,  in  an  action 

brought  by  it  to  recover  land  which  it  claimed  to  hold  in  trust  for  the 

people  of  the  state,  and  that  the  same  had  been  dedicated  to  the  public 

nse,  where  the  action  could  have  been  defended  only  by  showing  that 

.lh«  people  of  the  state  were  not  entitied  to  maintain  sach  action,  in  ef< 
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f«ot  determines  the  rights  of  the  people  of  the  state,  and  is  conclusive 
against  them.     People  v.  Holladay,  186. 

%,   JUSQMBNT   QUIETINO   PlAXNTIFT'S  TiTLE  AGAINST  A  MUNICIPAL  CORPORA- 

noM,  when  the  question  litigated  was  whether  or  not  the  property  in 
oontrorersy  had  been  dedicated  to  public  use  as  a  park,  and  the  jadg- 
ment  declares  that  the  defendant  has  no  right,  title,  or  interest  in  the 
land,  is  conclusive  in  a  subsequent  action  that  such  land  had  not  been 
dedicated  to  such  use.     People  v.  Holladay,  186. 

10.  JUDOMBNT  AGAINST  A  CiTT  IS  BiNDINQ  0POM  THS  StATS  AND  THB  FboPLB 

THEREOF,  when  the  question  was  concerning  land  which  the  city  claimed 
to  hold  in  trust  as  a  public  park  dedicated  to  public  use  as  sncliu  People 
T.  Holladay,  186. 

11.  Municipal  Corporation  is  Authorized,  nr  AV  Aonox  ooNOXBNnro 
Land  Claimed  bt  It  to  be  a  public  square,  to  put  in  issue  the  alleged 
rights  of  the  people  to  the  use  of  such  square,  and  the  people  of  the 
state  are  bound  by  the  result  of  the  litigation  if  it  is  not  collusive.  Peo- 
ple V.  Holladay,  186. 

12.  Effect  or,  upon  After-acquired  Tttlb.  —  Title  acquired  after  issue  li 
joined,  not  put  in  issue  by  a  supplemental  pleading,  is  not  affected  by 
any  judgment  which  may  be  rendered  in  the  action;  and  where  the  issue 
upon  which  plaintiff  relied  for  a  recovery  was  with  reference  to  the 
dedication  of  the  land  sued  for  as  a  public  park,  and  the  court  found  that 
such  dedication  had  not  taken  place,  and  therefore  gave  judgment  for 
the  defendant,  such  finding  and  judgment  cannot  preclude  a  recovery 
by  the  same  plaintiff  upon  title  acquired  after  the  issue  was  joined  in 
the  first  action.     People  v.  Holladay,  186. 

13.  Judgment,  though  Clbarlt  Erroneous,  is  Conolvihtb  as  an  estoppeL 

People  V.  Holladay.  186. 

li.  Judgments  Obtained  bt  Fraud  —  Falsi  Affidavit  —  Bquitablb  Rb- 
libf.  —  The  presentation  of  a  willfully  false  a£Bdavit,  for  the  purpose  of 
obtaining  an  order  for  service  of  summons  by  publication,  is  an  act  of 
fraud  upon  the  court;  and  when  the  judgment  which  rests  upon  such 
service  is  itself  unconscionable,  and  was  obtained  without  the  knowledge 
of  the  defendant  therein,  it  will  be  set  aside  in  equity.  Dunlap  v. 
Steers,  143. 

See  Appbal,  1;  Attornet  and  Client,  1;  Corporations,  8;  Co-tenanot, 
8;  Courts,  4;  Debtor  and  Creditor,  3;  Equitt,  4,  6,  7;  Execution, 
2,  6-7;  Husband  and  Wife,  1;  Injunctions,  2-4;   Irrigation  Du* 

TRIOTS,  13;  JuKISDIOTION,    1;  JUSTICB  OF  THE  PeAOB;    LIIHS)    1}  MAU« 

anm  Prosboution,  7;  New  Trial,  2;  Partnership,  0. 

JUDICIAL  SALES. 
See  BxHUTORS  and  Administratom^  %, 

JURISDICTION. 
L  Irbboulak  Tkansfbr  of  bt  Justicb,  and  AssuicrnoN  of  wr  SvrBmioB 
Court.  —  The  mere  filing  of  pleadings  with  the  county  clerk,  certified  by 
a  justice  of  the  peace  in  a  case  pending  before  him  and  before  trial, 
does  not  confer  jurisdiction  upon  the  superior  court  of  a  matter  of  which 
jurisdiction  has  not  been  conferred  upon  it  by  the  constitution,  nor 
does  it  acquire  jurisdiction  in  such  case  by  subsequently  determining  that 
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it  has  jurisdiction,  and  by  proceeding  to  trial,  and  rendering  Judgment 
therein.     Arroyo  Ditch  etc  Co.  v.  Superior  Court,  91. 

Si  Attack  on,  aftsb  T&ial,  vndeb  Objbotiox.  —  The  fact  that  a  litigant, 
after  his  objection  to  the  jurisdiction  of  the  superior  court  has  been 
overruled  in  a  case  improperly  transferred  to  it  from  a  justice's  court, 
proceeds,  under  such  objection,  to  try  the  caso,  does  not  preclude  hitn 
from  subsequently  attacking  the  jurisdiction  of  the  superior  court  to  pro« 
ceed  in  the  matter.     Arroyo  Ditch  etc.  Co.  v.  Superior  Court,  91. 

See  Abatement;  Appeal,  6;  Contempt,  2;  Corporations,  7,  9-11;  Courts, 
2-4;  Equity,  1-3,  7;  Injunctions,  5;  Interstate  Commerce,  2;  Irbioa- 
TiON  Districts,  4(  Judgments,  6;  Justice  ov  thb  Pjuoa,  2;  Mahbiaob 
AND  DivoBOB,  6}  Pabtnership,  9. 

JURY  AND  JUROR& 
See  Tbiau 

JUSTICE  OP  THE  PEACE. 

1.  ExBCUTioif  Based  on  Void  Justice's  Jcdquent  —  Collatbbai.  Attack  — 
Injunction.  — A  justice's  judgment,  in  a  case  in  which  he  sets  it  aside 
and  orders  a  new  trial,  has  no  legal  existence  from  the  time  it  is  thus  va- 
cated, and  if  nothing  is  done  at  the  time  that  the  ease  is  set  for  a  new 
trial,  he  loses  all  jurisdiction  over  it,  and  cannot  revive  the  judgment  by 
subsequently  vacating  his  previous  order  setting  it  aside.  Hence  an 
execution  afterwards  issued  under  such  judgment  is  void,  and  it  may  be 
attacked  either  directly  or  collaterally,  or  its  enforcement  may  be  en- 
joined.    Olson  V.  Nunnally,  296. 

8.  Jurisdiction  oi  Justice's  Court  —  Void  Attempt  to  Tbansfsb  Juris- 
diction. —  A  justice's  court  has  full  jurisdiction  to  determine  all  questions 
as  to  the  validity  of  an  "assessment"  or  "call"  made  by  a  private  cor- 
poration on  its  stock,  when  the  court  has  jurisdiction  of  the  amount  in 
dispute,  and  it  has  no  authority,  before  trial,  to  divest  itself  of  jurisdic- 
tion by  certifying  the  pleadings  to  a  superior  court  which  has  no  juris- 
diction. The  determination  of  the  justice  thiA  seeking  to  divest  himself 
of  jurisdiction  has  no  conclusive  effect  as  a  judgment.  Arroyo  Ditch  etc. 
Co.  V.  Superior  Court,  91. 

See  CoBFOBATXONS,  7|  JuBisDicnoN;  Malicious  Pboseoutiox,  6^  7,  16; 
Mabriaqs  and  Divobcb,  3. 

LACHES. 
See  Equity,  3. 

LANDLORD  AND  TENANT. 
1.  LiasBi  OF  Land  mat  Grant  Right  of  Wat  over  It  to  Others,  when. 

—  A  lessee  of  land,  entitled  to  its  exclusive  possession,  may,  during  the 
continuance  of  his  term,  dispose  of  and  pass  to  another  a  right  of  way 
over  the  same,  even  though  he  has  but  an  estate  for  years  herein. 
When  the  servient  and  dominant  estates  are  both  for  years,  such  right 
will  have  all  the  qualities  of  an  easement  during  the  running  of  the  term,^ 
but  will  cease  with  the  expiration  of  the  estates  upon  which  it  depends. 
Newhoff  V.  Mayo,  456. 
8.  EsTOPPEXi  AGAINST  LANDLORD.  —  Where  a  landlord  leases  the  whole  of 
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his  building  to  one  lessee,  with  authority  to  sublet,  and  informs  a  tenant 
of  part  of  the  building  of  the  facts,  advising  and  inducing  him  to  ob* 
tain  a  new  lease  from  such  lessee,  the  landlord  and  his  privies  under  a 
subsequent  lease  are  estopped  to  deny  the  authority  of  such  original 
lessee  to  sublet.  Hill  v.  Wand,  288. 
%.  Renewed  Lease  is  Continuance  of  Original  Term,  when.  — When  a 
lease  provides  for  a  renewal  of  the  term,  the  renewed  lease  is  deemed,  in 
equity,  a  mere  continuance  of  the  original  term  for  the  protection  and 
preservation  of  rights  acquired  therein.  Newhoff  v.  Mayo^  455. 
See  Patents;  Real  Propbrtt,  1;  Taxes,  4. 

LARCENY. 
Conversion  of  Property  Obtained  bt  Fraud.  — Where  the  consent  of  the 
owner  of  a  horse  to  surrender  possession  for  some  temporary  and  legiti. 
mate  purpose  is  obtained  by  a  trick  or  fraud,  and  the  intent  of  the 
taker  to  deprive  the  owner  of  his  property,  and  convert  it  to  his  own  use, 
is  consummated  by  his  total  appropriation  of  such  property,  he  is  guilty 
of  larceny.     8taU  v.  Woodruff,  285. 

See  Burglary;  Indiotmbnt,  2. 

LEASB. 

See  Landlord  and  Tenant. 

LEGACIES. 

L  Conflict  ot  Laws  —  Wills.  —  Validity  of  Bbqubsts  w  Poreion  Wills 

should  be  decided  by  the  same  law  which  governs  the  will  in  other  re« 

spects,  and  hence  the  validity  of  such  bequests  is  to  be  determined  by 

the  law  of  the  testator's  domicile.     Croia  v.  United  State*  Trust  Co.,  597. 

2.  Conflict  or  Laws  —  Perpetuities.  —  A  trust  created  by  a  will  made  in 

another  state  wherein  the  testator  was  domiciled,  and  which  would  be 
void  if  made  in  this  state,  as  creating  a  perpetuity  forbidden  by  its  laws, 
will  be  here  enforced  with  respect  to  the  personal  property  situated  and 
the  legatees  residing  in  this  state,  if  it  is  valid  and  enforceable  by  the 
laws  of  the  state  in  which  the  testator  was  domiciled  when  the  will  was 
executed  and  also  at  the  time  of  his  death.  Cros9  v.  United  Statu  Trust 
Co.,  597. 

3.  Wills.  —  Gift  of  Property  to  a  Class  of  Persons,  distributable  at  a 

time  subsequent  to  the  death  of  the  testator,  ordinarily  includes  all  per< 
sons  in  being  at  the  time  appointed  for  the  distribution  who  belong  to 
the  cleiss,  whether  born  before  or  after  the  death  of  the  testator;  but 
this  rule  does  not  prevail  when  a  different  intention  appears  from  the 
will.     MaUer  of  Smith,  586. 

4.  Will — Gift  to  a  Class,  when  does  not  Include  Persons  Subse- 

quently Born.  —  If  a  testator  bequeaths  to  each  of  his  grandchildren 
the  sum  of  ten  thousand  dollars,  directing,  during  the  minority  of  each, 
and  until  each  shall  attain  twenty  five  years  of  age,  that  his  or  her  share 
shall  be  kept  invested  and  the  proceeds  paid  to  his  or  her  mother  semi- 
annually, and  in  the  event  of  the  decease  of  any  mother,  the  income  to 
be  added  to  the  principal  fund,  and  in  the  event  of  the  death  of  either  of 
said  grandchildren  before  twenty-five  years  of  age  that  his  or  her  share 
shall  be  divided  among  the  surviving  grandchildren,  share  and  share 
alike,  the  graudchildreu  born  after  the  death  of  the  testator  are  not  en- 
titled to  any  part  of  the  bequest.     Matter  of  Smith,  586. 
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LEGISLATURE. 


L  Constitutional  Law  —  Extent  op  Lkqislativb  Powxr.  —  The  legisla- 
ture, wheu  not  restrained  by  constitutional  provisions,  may  pass  laws  af- 
fecting a  limited  portion  as  well  as  the  entire  people  of  the  state.  It  may 
make  special  laws  relating  only  to  special  districts,  or  it  may  legislate 
directly  upon  local  districts,  or  it  may  intrust  such  legislation  to  subor* 
dinate  bodies  of  a  public  character  in  existence  or  specially  created  by  it 
for  that  purpose.     In  re  Madera  Irr.  DisL,  106. 

2.  Oonstit0Tional  Law  —  Extknt  of  Lkqislativb  Powkb. — The  legisla* 
ture  is  vested  with  the  whole  of  the  legislative  power  of  the  state,  and  haa 
authority  to  deal  with  any  subject  within  the  scope  of  civil  government, 
except  in  so  far  as  it  ia  restrained  by  constitutional  provisions.  It  is  the 
sole  tribunal  to  determine  the  expediency  as  well  as  the  details  of  all 
legislation.    In  re  Madera  Irr.  Disi.,  106. 

5.  Constitutional  Law — Presumption  as  to  LsaisLATrvB  Powbr.  — The 

presumption  is,  that  every  legislative  act  is  within  the  power  of  the  legis> 
lature,  and  he  who  would  except  it  from  the  power  must  point  out  the 
particular  provision  of  the  constitution  by  which  the  exception  is  made, 
or  demonstrate  that  it  is  palpably  excluded  from  any  consideration  what- 
ever by  that  body.  In  re  Maiiera  Irr.  Dial.,  106. 
4.  Constitutional  Law  —  Public  Welfare  —  Extent  of  Lboislaxivx  Dm- 
ORKTION.  —  The  legislature,  in  attempting  to  promote  the  general  welfare 
of  the  state,  and  to  provide  for  the  material  prosperity  of  its  people,  may 
determine  the  manner  and  extent  to  which  it  will  exercise  this  function 
of  the  government,  and  its  determination  is  limited  only  by  its  own  dis* 
cretion,  and  is  beyond  the  interference  of  the  courts.  In  re  Mcuiera  Irr, 
Dist.,  106. 

6.  Constitutional  Law  —  Doubtful  Legislation  — Powbr  of  Judiciary. 

—  In  providing  for  the  public  welfare,  or  in  enacting  laws  which  in  the 
judgment  of  the  legislature  may  be  expedient  or  necessary,  that  body 
must  determine  whether  or  not  the  measure  proposed  Li  for  some  publio 
purpose.  Although  a  declaration  by  the  legislature  that  an  act  proposed 
by  it  will  be  for  the  public  good  will  not  of  necessity  preclude  a  judicial 
investigation  therein,  nor  be  conclusive  when  the  act  itself  is  palpably 
otherwise;  still,  if  the  subject-matter  is  of  such  nature  that  there  is  any 
doubt  of  its  character,  or  if  by  any  possibility  the  legislation  may  be  for 
the  welfare  of  the  public,  the  will  of  the  legislature  must  prevail  over  the 
doubts  of  the  court.  In  re  Madera  Irr.  Dist.,  106. 
6w  Constitutional  Law  —  Appropriations  —  Lboislativb  Discretion.  — 
In  making  appropriations  of  state  money  for  public  purposes  or  for  the 
public  good,  the  state  legislature  is  not  limited  by  necessity  alone;  and  in 
determining  the  question,  it  is  vested  with  a  large  discretion,  which  can- 
not be  controlled  by  the  courts,  except,  perhaps,  when  its  action  is 
clearly  evasive.     Daggett  v.  Colgan,  95, 

7.  Constitutional  Law  —  Appropriation  to  Celebrate  Anniversary.  — 

The  state,  under  its  general  authority  to  provide  for  the  public  welfare, 
unless  restrained  by  its  constitution,  may  make  appropriations  to  cele- 
brate important  events  in  the  history  of  the  country,  and  may  confer 
Buch  power  upon  municipal  corporations.  Daggett  v.  Colgan,  95. 
See  Corporations,  10,  11;  Irrigation  Districts,  3,  9-11;  Municipal  Coxi> 
FORATiONS,  1-4;  States;  Statutes,  5;  Taxxs. 
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LIBEL. 

1.  What  n.  —  An  artlel*  li  llbeloas  per  ««  which,  being  pabllahed  in  a  news-- 
paper,  of  certain  persons,  including  the  plaintiff,  charges  that  with  con- 
tracted fanaticism,  alleged  ladies  have  perambulated  the  streets  to  prevent: 
such  newspaper  from  being  purchased;  that  these  ladies  brazenly  lowered; 
themselves  to  a  level  which  they  would  blush,  if  they  possessed  modesty, 
to  see  described  in  type;  that  the  time  used  by  them  conld  be  more- 
profitably  employed  in  scrubbing  their  filthy  kitchens;  that  women  lilce 
them  have  little  Christianity  except  that  which  they  flannt  on  dres» 
parade;  and  that  they  are  usually  indifferently  good  mothers,  wives^ 
and  daughters,  and  are  intermeddlers,  who  accomplish  nothing,  and  ne- 
glect tbo  duties  God  has  created  for  them.     Street  v.  JohnaoUt  42. 

ti  Envklopb  Sbmt  thbouoh  Mail  with  Words  "  Bad  Dkbt  Ck>ix>c7rnfo 
AoKNOT  "  OH  It  is  LtBEL.  —  It  is  a  libel  to  send  throngh  the  mail  an 
envelope  having  printed  on  it  in  large  letters  the  words  "Bad  Debt. 
Collecting  Agency."     State  t.  Armstrong,  361. 

S.  Pbiyileobd  CoMMTrxiOATiON.  —  A  complaint  filed  in  a  court  of  competent: 
jurisdiction,  cha^ng  the  commission  of  a  supposed  crime,  is,  by  the-, 
code  of  California,  a  privileged  communication,  for  which,  though  false, 
the  complainant  cannot  be  made  answerable  in  a  civil  action.     Ball  r. 
Rawles,  174. 

4.  A  Mebb  Sbllbr  or  Nbwspapbrs  is  not  liable  though  they  contain  a  libel,^ 
if  he  did  not  know  that  fact,  and  his  ignorance  was  not  due  to  negligencer 
on  his  part,  and  he  had  no  ground  to  suppose  that  the  paper  was  likely 
to  contain  libelous  matter.  Street  v.  Johnson,  42. 

fi.  Sellbr  ov  a  Nbwspafeb  CoNTAiNixa  A  LiBBL  must  assume  the  burden> 
of  proving  that  he  did  not  know  that  it  contained  libelous  matter.  Street 
V.  Johnson,  42. 

8.   iNrORMATIOK     TOR    CRIMINAL    LiBBL    NOT    DBnCCmYB    BBOAUSB    MaTTBK 

Complained  ot  is  Pastbd  therein.  —  An  information  for  criminal  libet 
for  sending  throngh  the  mail  an  envelope  with  libelous  matter  printed 
on  it  is  not  defective  because  the  libel  is  set  out  in  it  by  pasting  the^ 
ori^nal  envelope  thereon  and  making  it  a  part  thereof,  instead  of  iD°- 
serting  it  in  writing.  State  v.  Armstrong,  361. 

f.  Inpormation  tor  Criminal  Libbl  Suppioibnt  without  Charging  Wile- 
FUL  AND  Malioiocs  Publioation,  whbn.  —  Where  an  information  for 
criminal  libel  charges  that  the  accused  did  willfully  and  maliciously  libel 
and  defame  the  prosecuting  witness,  by  sending  to  her  through  the  mails- 
an  envelope  with  certain  libelous  indorsements  thereon,  it  is  sufficient, 
although  it  does  not  charge  that  the  matter  complained  of  was  willfully 
and  maliciously  published.  State  v.  Armstrong,  361. 

ti  Plbadino  —  Knowlbdgb  op  Libbl.  —  In  a  complaint  against  a  vendor  oft 
a  newspaper  containing  a  libel,  it  is  sufficient  to  state  that  he  willfullysr 
snd  intentionally  sold  and  delivered  the  paper,  without  adding  that  her 
knew  that  it  contained  the  libelous  article.  Street  v.  Johnson,  42. 

f.  Btidbxob  that  Prosecuting  Witness  Owed  Dbbts  not  Admissible 
WHEN.  —  In  a  prosecution  for  criminal  libel  for  sending  through  th» 
mail,  addressed  to  the  prosecuting  witness,  an  envelope  with  the  word» 
*•  Bad  Debt  Collecting  Agency  "  printed  thereon,  evidence  that  the  pros- 
ecuting witness  owed  some  debts  to  persoas  other  than  the  defendant  i» 
not  admissible  for  the  defense.  State  v.  Armstrong,  361. 

10.  Jury  Judges  of  Law  and  Fact  in  Prosecution  for  Libbl.  — !». 
prosecutions  for  libel,  under  the  constitution  of  Missouri,  the  jury  arft^ 
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judges  of  the  law  as  well  as  of  the  facts,  and  are  not  required  to  accept 
the  instructions  of  the  court  as  conclusive;  and  the  court  may  so  in* 
•tract  them.  State  y.  Armstrong,  361. 

See  Agency,  3;  Evidencr,  13;  Indiotmkmt,  1. 

LICENSES. 
See  Municipal  Coeporations,  9-11. 

LIENS. 
L  Pbioritt  between  Judcment  and  Mortgage  Liens.  —  When  a  second 

mortgage  is  given  upon  express  agreement  that  the  first  mortgage  shall 
be  satisfied  with  the  money  advanced,  a  judgment  creditor  of  the  mort- 
gagor whose  judgment  is  docketed  before  the  satisfaction  and  cancella- 
tion of  the  first  mortgage  or  the  recording  of  the  second  mortgage,  and 
who  subsequently  purchases  the  premises  at  execution  sale  under  his 
judgment,  without  notice  of  the  agreement  or  nature  of  the  dealings  be* 
tween  the  parties  to  the  second  mortgage,  has  a  lien  superior  to  the 
rights  of  the  second  mortgagee.  The  latter  is  not  entitled,  as  against 
tuch  purchasers,  to  be  subrogated  to  the  rights  of  the  first  mortgagee. 
Richards  v.  Oriffith,  156. 

8.  Priority  of  —  Subrogation.  —  A  lien  will  be  kept  alive,  ander  some  cir- 
cumstances, in  favor  of  one  who  has  paid  the  lien-holder,  although  the 
latter  has  satisfied  and  discharged  it  of  record,  but  where  the  equity  is  a 
latent  one,  the  lien  will  not  be  kept  alive  to  the  prejudice  of  a  subse* 
qaent  bona  fide  purchaser.  Richards  v.  Griffith,  156. 

-See  Constitutions,  2;  Contracts,  2,  3;  Debtor  and  Creditob,  3;  Execu- 
tions, 5;  Executors  and  Administrators,  14;  Homestead,  1;  Mort- 
gages, 1;  Partnership,  7;  Receivers. 

LIMITATIONS  OF  ACTIONS. 

1.  Municipal  Corporations.  —  The  Statute  of  Limitations  runs  for  and 

against  cities,  towns,  and  school  districts,  as  well  as  for  and  against  in- 
dividuals. State  V.  School  District,  420. 

2.  Mandaicus  —  Statute  of  Limitations  against.  —  A  proceeding  by  man' 

damns  is  an  action  at  law,  and  may  be  barred  by  the  statute  of  limita- 
tions. State  V.  School  Dist.,  420. 

JL  Mandamus  —  Statute  of  Limitations  against. — A  proceeding  by  »nan« 
damus  to  compel  public  oflBcers  to  perform  a  public  duty  is  within  the 
operation  of  a  statute  of  limitations  which  applies  to  all  claims  that  may 
be  made  the  ground  of  an  action  at  law,  in  whatever  form  they  may  be 
presented,  although  such  statute  does  not  expressly  include  a  proceeding 
by  mandamus.  State  v.  School  Dist.,  420. 

4.  Construction  of  "  Return  to  State  "  in  Saving  Clause  of.  —  An  ac- 
tion on  a  promissory  note  made  in  another  state  between  parties  resident 
there,  brought  against  the  maker  within  six  years  after  his  first  removal 
to  South  Carolina,  is  not  barred  by  the  statute  of  limitations  of  that 
state,  since  the  saving  clause  of  that  statute  as  to  persons  who  "  return  " 
to  the  state  includes  a  person  who  never  was  a  resident  of  the  state  be- 
fore, but  for  the  first  time  comes  within  its  limits  and  takes  up  his  resi- 
dence there.  Burrows  v.  French,  811. 

€ee  Adverse  Possession;  Debtor  and  Creditor,  3;  Equity,  3;  Execu- 
TOBs  AND  Administrators,  1,  14;  Trespass;  Watercourses,  13. 


Index.  1001 

LIQUIDATED  DAMAGES. 
See  Damages,  3,  4. 

LOST  NOTES. 
Sea  Nbgotiablb  IssiRVMXsrta,  7. 

MALICE. 
8e«  HouioiDB;  Libel,  7;  Maucious  FROSEOunoir,  1, 

MALICIOUS  PROSECUTION. 

1.  Actions  »ob  Malicious  Prosecution  have  never  been  Pavorbd,  and 
are  not  sustainable,  unless  the  prosecution  was  actuated  by  malice,  and 
the  party  instigating  it  bad  no  good  reason  to  believe  that  the  law  had 
been  violated,  and  did  not  act  in  good  faith  upon  hia  reasonable  belief 
that  the  accused  was  guilty  of  the  offense  for  which  he  was  prosecuted. 
Ball  V.  Rawlet,  174. 

ti  Action  tor,  Maintainable  without  Arrest  of  Defendant  in  Original 
Action  or  Seizure  07  his  Property.  —  An  action  for  malicious  pros* 
ecution  may  be  maintained,  although  the  original  action  was  begun  by 
civil  summons,  and  the  defendant  in  that  action  was  not  arrested  nor  his 
property  seized.     Smith  v.  Burrus,  329. 

S.  Probable  Cause,  Malice  not  Necessarily  Deduciblb  from  Want  of. 
—  In  an  action  for  malicious  prosecution,  the  deduction  of  malice  from  a 
want  of  probable  cause  is  not  a  necessary  one.  Malice  may  be  inferred 
from  the  want  of  probable  cause,  and  from  the  voluntary  dismissal  of 
the  alleged  malicious  suit,  but  such  inference  is  one  of  fact,  to  be  drawn 
by  the  jury  under  proper  instructions.     Smith  v.  Burrus,  329. 

4.  To  Entitle  Plaintiff  to  Recover  in  an  action  for  hia  malicious  prosecu- 
tion, he  must  show  that  such  prosecution  on  the  part  of  the  defendant 
was  malicious  and  without  probable  cause.     Ball  v.  Rawles,  174. 

ft.  Probable  Cause  —  Advice  of  Attorney.  —  Where  there  is  probable 
cause  for  commencing  a  prosecution  for  malicious  trespass,  and  the  pros* 
ecntor,  acting  upon  the  advice  of  attorneys,  and  believing  there  is  probable 
cause,  in  good  faith  and  without  malice  causes  the  arrest  and  prosecu* 
tion,  he  is  not  liable  to  the  defendant  for  malicious  prosecution,  notwith* 
standing  one  of  his  purposes  in  causing  the  arrest  was  to  prevent  the 
construction  of  a  building  on  his  land.     Jackson  v.  Linnington,  300. 

t.  Probable  Cause  —  Advice  of  Magistrate.  —  If  the  prosecutor,  befora 
instituting  a  prosecution,  fully  and  fairly  stated  the  facts  and  circum* 
stances  to  a  justice  of  the  peace,  and  was  advised  by  him  that  they  con* 
■tituted  a  reasonable  cause  for  the  arrest  of  the  plaintiff,  and  he  honestly 
acted  in  good  faith  under  such  advice,  no  action  can  be  sustained  for  tha 
prosecution.  So  held,  where  the  facts  stated  to  the  justice  were  confess* 
edly  tme,  but  he  was  in  error  in  thinking  that  they  constituted  a  crim* 
inal  act  for  which  it  waa  proper  to  issue  a  warrant  of  arrest.  Ball  r. 
Rawle«,  174. 

7.  Judgment  of  a  Justice  of  the  Peace  Discharging  the  Agcvbxd  ia 

prima  fade  evidence  of  want  of  probable  cause  for  his  prosecution.    Biga^ 
low  V.  Sickles,  25. 

8.  Probable  Cause  —  Enforcement  of  Civil  Right. —  An  arrest  and  pros- 

ecution instituted  merely  to  enforce  a  civil  right  is  without  probabla 
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oanse,  and  renders  the  prosecutor  liable  for  maliciona  proseoation.  /oei* 
ton  V.  Lirmington,  300. 

9.  Pbobablb  Cause  —  Belikv.  —  If  the  prosecutor  does  not  in  fact  believe 

the  accused  to  be  guilty,  the  defease  of  probable  cause  cannot  exist.  It 
is  not  sufficient  that  the  known  facts  are  such  as  to  create  a  belief  of  the 
guilt  of  the  accused  in  the  mind  of  an  impartial,  reasonable  man,  if  they 
did  not  create  such  belief  in  the  mind  of  the  prosecutor.  BaU  v.  Rawln, 
174. 

10.  EviDENOB  18  Admissible  in  Fator  or  the  PLAHtrTiir  to  Show  what 
OccuBBED  at  the  time  and  place  when  and  where  she  was  charged  with 
the  commission  of  the  crime  of  adultery,  if  those  making  the  charge  were 
there  present  and  claim  that  they  made  such  charge  on  account  of  what 
there  happened.  Such  evidence  is  admissible,  not  because  it  tends  to 
prove  the  innocence  of  the  plaintiff,  but  because  it  may  tend  to  show  that 
what  occurred  did  not  constitute  probable  cause  for  the  prosecution,  and 
perhaps  it  may  also  be  admissible  as  tending  to  show  innocence  of  the 
crime  charged.     Bigelotp  v.  Sickles,  25. 

11.  Probable  Cause,  Question  of,  how  Submittbd.  —  Probable  cause  is  in 
the  nature  of  a  judgment,  to  be  determined  by  the  court  upon  a  special 
verdict  of  the  jury,  and  is  not  to  be  rendered  until  after  the  jury  ha« 
given  its  verdict  upon  the  facts  by  which  it  is  to  be  determined.  It  is 
not  necessary  that  the  facts  be  found  in  the  form  of  a  special  verdict. 
The  court  may  instruct  the  jury  to  reader  their  verdict  for  or  against  the 
defendant,  according  as  they  shall  find  facts  designated,  which  the  court 
may  deem  sufficient  to  constitute  probable  cause.     B(M  v.  BatoUSt  174. 

1%  Probablk  Cause  —  Instructions  DEriNiNO.  — It  is  not  competent  for 
the  court  to  give  to  the  jury  a  definition  of  probable  cause,  and  instruct 
them  to  find  for  or  against  it,  according  as  they  may  determine  that  the 
facts  are  within  or  without  that  definition.  It  must  instruct  the  jury 
upon  this  subject  in  the  concrete,  and  not  in  the  abstract,  and  must  not 
leave  to  that  body  the  office  of  determining  the  question,  but  must  itself 
determine  it,  and  direct  the  jury  to  find  its  verdict  according  to  such  de« 
termination.  The  court  should  group,  in  its  instructions,  the  facta  which 
the  evidence  tends  to  prove,  and  then  instruct  the  jury  that  if  such  facts 
be  established,  there  was  or  was  not  probable  cause,  as  the  case  may  be, 
and  that  their  verdict  must  be  accordingly.     BaU  v.  Rawlea,  174. 

18.  The  Existence  of  Probable  Cause  for  a  prosecution  is  always  a  matter 
of  law  to  be  determined  by  the  court.  If  the  facts  are  undisputed,  the 
court  must  order  a  nonsuit,  or  direct  a  verdict  for  the  defendant  if  they 
constituted  probable  cause,  and  if  they  did  not,  then  that  the  other  issues 
must  be  submitted  to  the  jury.  When  the  facts  are  contradicted,  they 
must  be  passed  upon  by  the  jury  before  the  court  can  determine  the  issue 
of  probable  cause,  but  in  either  contingency,  the  question  is  still  one  of 
law,  to  be  determined  by  the  court  from  the  facts  established  in  the  case. 
BaU  V.  Rawlea,  174. 

14.  Probable  Cause  —  Question  fob  Jury.  —  Whether  s  prosecutor  be- 
lieved the  accused  guilty  of  the  crime  charged  is  a  question  of  fact  to  be 
submitted  to  the  jury.     BaU  v.  Rawles,  174. 

16.  Dauaoes,  when  not  Excessive.  —  A  verdict  for  five  thousand  dollars 
for  plaintiff,  a  married  woman,  is  not  excessive  when  the  evidence  shows 
that  she  had  for  a  long  time  been  subjected  to  outrageous  treatment  and 
abuse  by  the  defendants,  culminating  in  her  prosecution  before  a  justice 
of  the  peace  on  a  charge  of  adultery.     Bigelow  v.  Sickles,  25. 
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IC   PSIPOITDXRAHOI  07  EVIBENCE  SUFFICIENT  IN  AtL  ClTIL  ACTIONS.  —  A 

preponderance  of  evidence  is,  in  all  civil  actions,  safficient  to  make  ont » 
OMe  for  either  litigant.  The  plaintiff  therefore,  in  a  sait  for  malicioua 
proseoation,  founded  on  an  action  for  slander  and  its  voluntary  dis- 
miasal,  is  only  bound  to  establish  the  truth  of  the  slanderous  words  by  » 
preponderance  of  evidence.  Smith  v.  Bun-^us,  329. 
17.  Malice,  Voluntabt  Dismissal  oi  Civil  Suit  not  Prima  Facie  Evi- 
DBNOB  or.  —  The  voluntary  dismissal  of  a  civil  snit  by  the  plaintiff 
therein  will  not,  in  a  subsequent  suit  against  him  for  malicious  prosecu* 
tion,  oonstitut*  prima/acie  evidence  of  malice.    Smith  r.  Bumu,  329l 

MANDAMUS. 
See  LmiTATioNs  or  Actions,  2^  8. 

MANSLAUGHTER. 
See  Homicide,  2. 

MARGINS. 
See  Bbokebs. 

MARRIAGE  AND  DIVORCE. 

L  Condonation,  What  Amounts  to,  and  how  Ljmitxd.  —  A  wife  by  vol- 
untarily having  sexual  intercourse  with  her  husband,  after  she  knows 
that  he  has  committed  adultery,  and  that  she  can  prove  it,  thereby 
condones  his  offense.  But  condonation  in  such  cases  is  always  condi- 
tional and  limited,  and  the  party  forgiven  must,  to  retain  the  benefit  of 
the  pardon,  treat  the  other  in  the  future  with  conjugal  kindness  and 
fidelity;  and  as  a  general  rule,  the  pardon  extends  only  to  such  offenses 
as  are  known  to  the  pardoning  party  when  the  intercourse  occurs. 
ShaekUton  v.  Shackleton,  478. 

&  Condonation  by  Wife  not  Implied  from  Sexual  Intercourse  when.  — 
The  rule  that  condonation  may  be  implied  from  sexual  intercourse  is  not 
enforced  so  rigorously  against  a  wife  as  it  is  against  a  husband,  especially 
where  she  is  entirely  without  means,  and  wholly  dependent  on  him  for 
everything.  And  where,  at  the  time  a  wife  permitted  her  husband  to 
have  sexual  intercourse  with  her,  she  did  not  know  and  could  not  prove, 
bnt  merely  believed  upon  suspicion,  that  he  had  committed  adultery,  it 
will  not  be  presumed  that  she  intended  to  condone  his  offense.  Shackle- 
ton  V.  Shackleton^  478. 

H  Desertion  is  the  voluntary  separation  of  one  spouse  from  another  with* 
out  justification,  and  with  an  intention  of  not  returning.  WilUam*  v. 
WUliama,  617. 

4  Desertion  bt  a  Wife,  Caused  bt  her  Husband  PROHiBrnNO  her  from 
seeing  or  communicating  with  her  mother,  and  his  informing  her  that 
she  could  not  go  with  him  if  she  wanted  to  see  or  commnnicate  with  her 
mother,  does  not  constitute  any  cause  for  divorce.  WilUama  v.  WiiUanu, 
617. 

§»  DrvoBOE  Entered  in  Another  State  against  a  wife,  who,  at  her  mar« 
riage  and  ever  afterwards,  resided  in  this  state,  and  who  never  appeared 
in  the  suit,  is  void  as  against  her  in  this  state,  though  she  was  personally 
served  with  process,  but  outside  of  the  territorial  jurisdiction  of  the  court 
granting  the  divorce.      Williams  v.  Williams,  617. 

See  Execution,  1;  Parent  and  Child,  2. 
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MARRIED  WOME!T. 
8m  Bovndabiss,  5;  Husband  and  Wire;  Malicious  Pbosiootiov,  Uk 

MASTER  AND  SERVANT. 

1.  Employer's  Liabilitt  for  NEOLiaKNoa  or  Independent  Contractor. 

—  When  an  individual  or  corporation  contracts  with  another  individual 
or  corporation  exercising  an  independent  employment  for  the  latter  to 
do  a  work  not  in  itself  unlawful  or  attended  with  danger  to  others,  auch 
work  to  be  done  according  to  the  contractor's  own  methods,  and  not  sub- 
ject to  the  employer's  control  or  orders,  except  as  to  the  results  to  be  ob« 
tained,  the  employer  is  not  liable  for  the  wrongful  or  negligent  acts  of 
the  contractor  or  his  servants.     Atlanta  etc  R,  R.  Co.  v.  Kimberly,  231. 

2.  Employer   whex   Liable   for   Independent   Contractor's   Acts. — 

When  work  is  wrongful  in  itself,  or  if  done  in  the  ordinary  manner  must 
result  in  a  nuisance,  the  employer  is  liable  for  injury  resulting  to  third 
persons,  although  the  work  is  done  by  an  independent  contractor.  At- 
lanta  etc  R.  R.  Co.  t.  Kimberly,  231. 
&  Independent  Contractor — Liabilitt  of  Emplotbr. — An  employer 
may  make  himself  liable  for  the  negligence  of  an  independent  contractor 
by  retaining  the  right  to  direct  and  control  the  time  and  manner  of  exe- 
cuting  the  work,  or  by  interfering  with  the  contractor  and  assuming  con* 
trol  of  all  or  part  of  the  work,  so  that  the  relation  of  master  and  servant 
arises,  or  so  that  the  injury  is  traceable  to  his  interference.  But  mere 
mpervision  to  ascertain  that  the  contractor  performs  his  contract,  or  re* 
serving  the  right  to  dismiss  incompetent  workmen,  will  not  render  the 
employer  liable.     Atlanta  etc  R.  R.  Co.  v.  Kimberly,  231. 

4.  Independent  Contractor  —  Liabilitt  of  Emplotbr.  —  An  employer  is 

liable  when  he  has  ratified  or  adopted  the  unauthorized  acts  and  wrongs 
of  an  independent  contractor.     Atlanta  etc  R.  R.  Co.  v.  Kimberly,  281. 

5.  Independent  Contractor  —  Liabilitt  of  Emplotbr.  —  Where,  accord*  • 

ing  to  previous  knowledge  and  experience,  the  work  to  be  done  by  an 
independent  contractor  is  in  its  nature  dangerous  to  others,  the  em* 
ployer,  and  not  the  contractor,  is  liable  for  an  injury  inflicted  in  the 
performance  of  the  work;  and  the  rule  is  the  same  when  the  wrongful 
act  done  by  the  contractor  is  the  violation  of  a  duty  imposed  by  express 
contract  or  by  statute  upon  the  employer.  Atlanta  etc  R.  R.  Co.  v,  Kim- 
berly, 231. 

^  If  a  Servant  Acts  wtthoitt  Reference  to  the  Service  in  which  he 
is  employed,  to  effect  some  independent  purpose  of  his  own,  his  master  is 
not  answerable.  The  test  of  the  master's  responsibility  for  the  act  of 
his  servant  is,  not  whether  such  act  was  done  according  to  the  instmo- 
tions  of  the  master  to  the  servant,  but  whether  it  was  done  in  the  pros* 
eeution  of  the  business  which  the  servant  was  employed  by  the  master 
to  da     Stephenson  v.  Southern  Pac  Co.,  223. 

7.  Liabilitt  of  Master  for  Act  of  Servant.  —  In  order  to  hold  a  mas* 
ter  liable  for  the  act  of  his  servant,  it  is  not  necessary  that  the  latter 
should  hare  authority  to  do  the  particular  act  in  question;  but  it  must 
be  done  within  the  scope  of  his  general  authority,  in  furtherance  of  the 
master's  business,  and  for  the  accomplishment  of  the  object  for  which  the 
servant  is  employed;  and  whether  the  act  can  be  implied  from  the  gen- 
eral authority  conferred  upon  him  depends  upon  the  nature  of  the  ser- 
vices he  is  engaged  to  perform,  and  the  circumstances  of  each  particnlat 
case.     International  etc  R'y  Co.  v.  Anderton,  902. 
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I.  Master's  Liability  for  Tort  of  Servant.  —  If  a  servant  steps  aside  from 

his  master's  business,  for  however  short  a  time,  to  commit  a  wrong  not 
connected  with  such  business,  the  relation  of  master  and  servant  is,  for 
the  time  being,  suspended,  and  therefore  the  master  is  not  answerable 
for  the  wrong.     Stephenson  v.  Southern  Pac.  Co. ,  223. 

t.  Liability  of  Master  fob  Wrongful  Act  of  Servant,  —  When  a  servant 
performs  the  duty  for  which  he  is  engaged  in  a  wrongful  manner,  and  to 
the  injury  of  another,  the  master  is  liable,  although  be  may  have  ex* 
pressly  forbidden  the  particular  act.  International  etc  B'y  Co,  v.  AndeV' 
ton,  902. 

lOi  Neoligencb.  —  The  test  of  liability  of  an  employer  to  an  employee  for 
injury  received  in  the  course  of  the  employment  is  negligence,  and  not 
danger.     Kekler  v.  Schioenk,  633. 

II.  Statk  —  Risks  Assumed  in  Entering  into  Employment  of.  —  One  who 
enters  the  service  of  the  state  assumes  all  the  risks  attending  such  em- 
ployment, whether  arising  from  its  ordinary  perils,  or  resulting  from  the 
negligence  or  misfeasance  of  other  servants  of  the  state,  and  an  appropri« 
ation  to  indemnify  such  servant  for  injuries  sustained  while  in  such  ser- 
vice is  a  mere  gratuity.     Bourn  v.  Hart,  203. 

12.  Master  must  Furnish  Safe  Appliances,  and  Keep  Them  in  Repair. 
—  It  is  the  duty  of  a  master  to  furnish  to  his  servant,  for  the  perform- 
ance of  the  work  required  of  him,  safe  and  suitable  appliances,  such  as  a 
reasonable  and  prudent  person  would  ordinarily  use  under  similar  cir- 
cumstances, and  also  to  see  that  the  same  are  kept  in  proper  repair;  and 
these  duties  cannot  be  delegated  to  another  so  as  to  relieve  the  master 
from  liability  for  injuries  sustained  by  reason  of  a  failure  to  perform 
them  properly.     Carter  v,  Oliver  Oil  Co.,  815. 

13.  Duty  to  Furnish  Safe  Machinery,  —  When  the  machinery  furnished 
by  a  master  for  the  use  of  his  servant  is  of  the  kind  in  common  use  for 
the  same  purpose,  the  master  is  justified  in  using  it,  and  will  not  be  liable 
for  an  injury  caused  thereby,  unless  he  has  information  or  reason  to  believe 
that  its  use  is  attended  with  danger,  or  that  a  safer  kind  of  machinery 
is  in  common  use  for  doing  the  same  kind  of  work.  Nix  v.  Teauu  Pac 
Ky  Co.,  897. 

14.  Duty  to  Furnish  Safe  Machinery.  —  An  employer  is  bound  to  furnish 
machinery  and  appliances  of  ordinary  character  and  reasonable  safety, 
and  the  former  is  the  conclusive  test  of  the  latter.  Kehler  v.  Schtoenk, 
633. 

16.  Servant  has  Right  to  Assume  that  AppLiANOEa  'Fttrnishbd  Him  arb 
Safe.  —  A  servant  has  a  right  to  assume,  without  inqniry  or  examination, 
that  the  appliances  furnished  him  are  safe  and  suitable.  Carter  r,  Oliver 
Oa  Co.,  815. 

16.  Duty  to  Furnish  Safe  Machinery — Contributory  Neoliobnce  or 
Servant. — A  master  is  bound  to  use  only  ordinary  care  in  furnishing 
safe  machinery  for  the  use  of  his  servant,  and  if  there  is  more  danger  in 
the  use  of  the  kind  furnished  than  that  in  common  use,  and  the  servant 
knows  it,  or  by  the  exercise  of  ordinary  care  and  prudence  should  know 
it,  he  cannot  recover  for  injuries  caused  by  its  use.  Nix  T.  Texaa  Pac 
Ky  Co.,  897. 

17.  Machinery  in  General  Use  —  Employer's  Discretion.  —  Where  ther* 
are  several  appliances  in  general  use  for  the  performance  of  a  particular 
kind  of  work,  the  choioe  between  them  being  a  matter  of  judgment  de- 
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pending  on  inrroanding  conditions,  an  employer  hag  the  absolnte  discre* 
tion  to  select  according  to  hie  own  jads;ment.     Kehler  y.  Schxoenk,  633. 

1&  Vics-FBINCIPALS.  —  While  mere  grades  of  rank  of  employees  of  a  railway 
company  engaged  in  a  common  employment  will  not  destroy  the  relation 
of  fellow-senrauts,  yet  where  one  is  authorized  to  employ  and  discharge 
servants  working  ander  him  and  under  his  direction  and  control,  his 
negligence  is  that  of  the  master.     Nix  y,  Textu  Pae.  R'y  Oo.,  897. 

8e«  Nkquobmo^  8;  Railboads,  3-6,  9-11;  Statkb^  1}  S«A«UTa%  7)  Tiuh 

GRAPHS,   1. 

MENAOB. 
See  Ck>»TBAcrrs,  lO-lS, 

MENTAL  ANGUISH. 
8m  DAXAQiflt  1;  RAU.AOADS,  11)  TmLmtLUWt,  %, 

MERGER. 
Sm  Jvdombnti,  S;  t. 

HISDEMEANO& 
See  PutADiNa,  1. 

MISTAE& 
8m  Bquitt,  S;  Evidkmo%  L 

MORTOAOK 

L   MORTOAOBB  HAS  No  LlKN  OM  RsNTS  AND  PROVm  OV  MORT«AOU>  LaHIK 

—  A  mortgagee  has  no  speoifio  lien  npon  the  rents  and  profits  of  mort* 
gaged  land,  unless  it  is  so  stipulated  in  the  mortgage.  In  Sonth  CSarolina, 
the  mortgagor  still  remains,  even  after  condition  broken,  the  owner  of 
the  mortgaged  premises,  and  retains  all  the  rights  incident  to  such  own« 
ership,  among  them  the  right  to  receire  the  rents  and  profits.  Hardm 
T.  ffardint  786. 
S.  EsTOPPEi. — Crbditor  not  Estoppid  bt  OLAmnra  Sxtrplus  nr  Forbolos- 
URE,  WHBM.  —  A  creditor,  by  claiming  a  surplus  arising  from  the  fore- 
closure of  a  deed  of  trust,  will  not  be  estopped  from  qnestioning  its 
ralidity,  oa  the  ground  that  it  was  made  in  fraud  of  creditors,  when  the 
objection  is  raised  by  one  who  was  a  party  to  the  fraud.  Be^um  r. 
Mitchell,  860. 

t.   ESTOPFBL  —  MORTOAGOR  RVTAiyiNO  PrOOBBDS  OV  MORTQAaB  SaLB  EstOPS 

HIM  TROM  Dbntino  Pubchasbr's  Titlb,  WHEN.  —  Where  a  mortgagor, 
after  a  defective  exercise  of  the  power  of  sale  in  a  mortgage,  receives  the 
surplus  proceeds  of  the  sale,  without  knowledge  of  the  defects  ia  the  sale, 
but  retains  such  proceeds  after  he  learns  of  such  defects,  he  will  be  es> 
topped  from  denying  the  purchaser's  title.  He  cannot  be  permitted  to 
repudiate  the  mortgage  sale,  and  at  the  same  time  insist  upon  having 
the  l>enefit  of  it.  Brewer  v.  Noah,  749. 
See  Appeal,  1;  Corporations,  8;  Co-ten anct,  2;  Debtor  and  Crbditob, 
3,  3;  Deeds,  10;  Injunotion,  4;  Liens,  1;  Partnership,  7}  RsoBrvRBik 
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MUNICIPAL  CORPORATIONS. 

1.  OoKsrmmoNAL  Law  —  Legislation  Crbatino  Public  Corpobatiows.  — 
The  legislature  may  by  general  laws  authorize  the  inhabitants  of  any 
district,  under  such  restrictions  and  with  such  preliminary  steps  as  it 
may  deem  proper,  to  organize  themselves  into  a  publio  corporation  for 
the  purpose  of  exercising  governmental  duties,  and  such  corporations  are 
not  required  to  be  formed  in  the  same  manner,  nor  provided  with  the 
same  powers,  as  other  public  or  municipal  corporations  of  a  different 
class.     In  re  Madera  Irr.  Dist.,  106. 

t»  CoMSTiTUTioNAi.  Law  —  Leqislation  Crkatimo  Publio  Corfobatioms 
UNDEB  Genebal  Laws.  —  The  general  laws  which  the  legislature  may 
enact  for  the  creatiou  and  organization  of  public  corporations  may  be  as 
numerous  as  the  objects  for  which  such  corporations  may  be  created^ 
and  as  they  are  only  the  representatives  or  agents  of  the  legislature  vk 
the  various  localities  of  the  state,  the  requirements  for  organization  may 
vary  with  the  character  of  the  purpose  for  which  they  may  be  created. 
In  re  Madera  Irr.  Dist.,  106. 

S.  OoNSTi'ruTioNAL  Law  —  Legislation  Creating  Public  Corporations — 
Powers  Conferred.  —  The  legislature  is  authorized,  under  its  general 
power  of  legislation,  to  invest  publio  corporations,  when  created  by  it, 
with  the  same  powers  it  could  itself  have  exercised;  and  in  providing  for 
such  organizations,  it  need  confer  upon  them  only  such  powers,  as  in  its 
judgment  are  proper  to  be  exercised  by  them  in  the  discharge  of  the 
particular  functions  of  government  which  may  be  conferred  upon  them. 
In  re  Madera  Irr,  Dist.,  106. 

4.  Constitutional  Law.  —  Municipal  Corporations  Which  may  be  Cre- 
ated BT  General  Laws  are  not  limited  to  towns  and  cities,  but  the 
legislature  may  authorize  the  formation  of  such  corporations  for  any 
publio  purpose  whatever.     In  re  Madera  Irr.  Dial.,  106. 

fti  Municipal  Corporations  are,  fob  Many  Purposes,  but  DxPABTUBNTa 
or  THE  State,  organized  for  the  more  convenient  administration  of  cer< 
tain  powers  belonging  to  the  state,  and  in  their  management  and  control 
of  streets  and  parks  within  their  limits,  and  in  actions  for  the  vindica* 
tion  and  preservation  of  the  public  rights  therein,  exercise  a  part  of  the 
sovereignty  of  the  state.     People  v.  HoUaday,  186. 

0.  Judgments — Municipal  Cobpobations,  when  Rbpbbsent  the  People. 
—  Municipal  corporation  having  full  power  and  jurisdiction  over  the  pub* 
lie  squares  within  its  limits,  with  a  right  to  sue  and  be  sued,  is  authorized 
to  maintain  and  defend  all  actions  relating  to  its  right  to  subject  to  the 
publio  use  squares  and  land  claimed  by  it  to  have  been  dedicated  for 
such  purposes,  and  in  any  action  brought  or  defended  by  it,  it  represents 
the  people  of  the  state  for  the  purpose  of  preserving  the  public  rights  of 
which  it  is  the  trustee.     People  v.  HoUaday^  186. 

7.  Session  op  Crrr  Council  —  Validity  op  Obdinanob.  —  When  the  mayor 

of  a  city  and  all  the  members  of  its  common  council  meet  in  special  ses- 
sion and  act  as  a  body,  they  may,  at  such  meeting,  or  at  any  adjourned 
session  thereof  at  which  a  quorum  is  present,  legally  pass  any  ordinano* 
within  their  power,  notwithstanding  no  written  call  for  snoh  special  ses* 
sion,  specifying  its  purpose,  was  made  by  the  mayor  <Mr  two  councilmea 
as  required  by  law.     Magneau  v.  City  of  Fremont,  436. 

8.  Ordinance  —  Passage  or.  —  Under  the  Nebraska  statutes,  the  council  ef 

any  city  of  the  second  class  having  more  than  five  thousand  inhabitants 
may,  when  lawfully  in  session,  pass  any  ordinance  by  the  concurring 
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rote  of  a  majority  of  the  members  of  snch  coancfl,  or  by  the  affirmatiT» 
▼ote  of  one  half  thereof  with  the  conourreuce  of  the  mayor.  Magneau 
r.  City  of  Fremont,  436. 

I.  Occupation  Tax  —  Ordinanob  Void  im  Part  —  Penalty,  --  While  the 

penal  provision  for  the  enforcement  of  an  ordinance  imposing  an  occupa- 
tion or  license  tax  la  void,  that  does  not  invalidate  its  other  valid  parts 
when  snch  parts  form  a  complete  ordinance,  and  are  not  dependent  upon 
the  void  portion.  Magneau  v.  City  of  Fremont,  436. 
10.  OccaPATioN  Tax  —  Constitutionality.  —  An  ordinance  imposing  an  oo- 
onpation  tax  or  license  fee  for  the  privilege  of  carrying  on  certain  kind* 
of  business  in  a  city,  making  no  exceptions  in  favor  of  or  against  any  one 
carrying  on  each  business  taxed,  but  operating  uniformly  on  each  class 
to  which  it  applies,  is  not  rendered  unconstitutional  for  want  of  uni- 
formity, from  the  fact  that  it  does  not  classify  each  business  taxed,  and 
graduate  the  amount  that  shall  be  paid  by  the  person  pursuing  such  busi> 
ness  according  to  the  amount  of  business  done  by  him.  Magneau  v.  City 
of  Fremont,  436. 

II.  Occupation  Tax  —  Constitutionality  of.  —  Under  a  constitution  pro- 
viding that  the  legislature  shall,  by  general  law,  provide  needful  revenue 
by  levying  taxes  by  valuation,  which  shall  be  uniform  as  to  the  classes 
upon  which  they  operate,  and  that  the  legislature  may  vest  municipal 
corporations  with  power  to  assess  and  collect  taxes  which  shall  be  uni- 
form in  respect  to  persons  and  property  affected,  the  legislature  may,  by 
general  law,  confer  power  upon  cities  and  towns  to  impose  occupation  or 
license  taxes  for  municipal  purposes.  The  only  restriction  imposed  is, 
that  the  taxes  so  levied  shall  be  uniform  as  to  class.  Magneau  v.  City  q/ 
Fremont,  436. 

12.  Abutting  Ownbr  Entitled  to  Injunction  to  Restrain  City  Coun- 
cil FROM  Paying  Contractor  for  Imperfbct  Strbbt  Work,  when. 
—  The  owner  of  a  city  lot  abutting  on  a  street  which  is  being  paved 
In  an  imperfect  manner,  under  a  contract  with  the  city,  has  a  right 
in  equity  to  an  injunction  to  restrain  the  common  council  from  pay- 
ing for  such  imperfect  work  before  a  trial  at  law,  where  his  property 
will  be  assessed  for  part  of  the  cost  thereof.  But  this  is  the  comple* 
ment  of  relief  to  which  he  is  entitled,  for  a  court  of  equity  has  no 
right  to  try  and  definitely  settle  the  question  between  the  city  and  the 
contractor,  whether  their  contract  has  been  or  is  being  executed  accord- 
ing to  its  terms.  A  court  of  law  is  the  proper  forum  for  the  determina- 
tion of  that  question,^ and  a  court  of  equity  will  not  take  cognizance  of 
controversies  that  are  alien  to  its  genius  and  its  methods  of  procedure. 
The  bill  in  such  case  should  be  exhibited  for  the  relief  of  the  complainant, 
and  also  for  all  other  land-owners  similarly  situated  who  desired  to  come 
in,  and  should  show  distinctly  that  the  common  council  had  been  called 
npon  to  perform  the  duty  the  not  doing  of  which  forms  the  basis  of 
complaint.     Lodor  v.  MeOovem,  446. 

It,  Vacation  ov  Strkbt  —  Salb  of  Vaoatbd  Landi  —  A  city,  possessing 
the  absolute  title  to  its  streets  and  the  power  to  vacate  them,  may,  upon 
regularly  vacating  a  street  for  the  public  good,  and  after  a  tender  of  fair 
damages  to  the  abutting  owners,  grant  or  sell  the  land  thus  vacated  to 
private  parties.  The  title  thereto  does  not  revert  to  the  abutting  own- 
ers.    Lindsay  v.  Omaha,  416. 

See  Cloud  on  Titlb;  Corporations,  7;  Dbdioation;  Hiqhwat%  1-S;  Is- 
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BIOATIOH  DiSTEIOTS;    JVDOMBNTS,   8-11;    LBOISLATUBB,   7;    LlUITATIOKt 

or  AcmoNB^  1;  Orncz  ams  OrricsRS,  4;  Schools,  1;  Statdtbs,  4,  6. 

MUNICIPAL  PINE. 
See  CoBPOSATioNS,  7. 

MURDER. 
See  HoMioiDB. 

MUTUAL  BENEFIT  SOCIETIBS. 
;See  Bkhktioial  AssociATioira. 

NEGLIGENCE. 
1.  Whxit  Amr  Volttntart  Act  may  Naturally  Bbsvit  nr  Injubt  to 

Anothbr,  the  actor  must  see  to  it,  at  his  peril,  that  injury  does  not  fol- 
low, or  he  must  respond  in  damages  therefor,  no  matter  what  the  motiYe 
or  the  degree  of  care  with  which  the  act  ia  performed.  Afoutin  ▼.  Leva- 
•   good,  277 

1.  Contract  Relations.  —  When  an  act  of  negligence  ia  imminently  dan- 
gerons,  the  actor  is  liable  to  a  party  injured,  whether  there  is  any  rela- 
tion  of  contract  between  them  or  not.     Mastin  v.  Levagood,  277. 

t,  Mastkr  and  Servant  —  Dangerous  Maohinbby  —  Nboliqbnob.  —  The 
owners  of  a  thrashiag*machine  are  guilty  of  gross  negligence  in  leaving 
'  its  bevel  wheel  and  cogs  uncovered,  knowing  them  to  be  thus  imminently 
dangerous  to  human  life.  A  laborer  about  the  machine,  who,  being  or> 
dered  to  oil  the  cylinder,  is  injured  while  attempting  to  perform  such 
act,  by  coming  in  contact  with  such  bevel  wheel  and  cogs  without  knowl- 
edge  of  their  dangerous  condition,  may  recover  from  the  owners  of  the 
machine,  whether  he  was  their  servant  at  the  time  or  not.  McuUn  ▼. 
Levagood,  ZJl. 

4.  Nbqliqbnob  —  Danobrotts  Machinery — Duty  or  Owner.  — Where  the 
dangerous  condition  of  machinery  is  foreseen  and  pointed  out  to  the 
owner,  the  duty  is  imposed  upon  him  to  adopt  every  possible  precaution 
to  avoid  injury  to  those  working  about  it.  His  failure  to  perform  such 
dnty  makes  him  liable  for  all  resulting  injury.     Maatin  ▼.  Levagood,  277. 

6.  Neoliobncb  or  Responsiblb  Aqbnt  Intbrvbniko  bbtwebn  DErBND- 
ant's  Neoliobncb  and  Damaqb  Suffered  Breaks  Causal  Connbotion, 
when.  —  When  the  independent  act  of  a  responsible  person  intervenes 
between  the  defendant's  negligence  and  the  injury  sustained,  such 
act  breaks  the  causal  connection  between  the  negligence  and  the  dam- 
age, and  he  who  is  guilty  of  the  original  negligence  is  not  ehatrgeable, 
but  redress  must  be  sought  from  him  who  directly  caused  the  injury, 
unless  the  intervening  act  is  such  as  might  reasonably  have  been  antici- 
pated as  the  natural  or  probable  result  of  the  original  negligence,  in 
which  latter  case  the  original  negligence  will  be  regarded  as  the  proxi- 
mate cause  of  the  injury,  and  will  render  the  person  guilty  of  it  charge- 
•ble.  Where,  therefore,  a  person  driving  on  a  country  highway  meets 
another,  also  driving,  who  fails  to  turn  out,  as  required  by  statute,  and 
the  former  is  compelled  to  drive  upon  the  side  of  the  road  and  is  injured 
by  colliding  with  a  post  in  the  highway  standing  outside  of  but  near  to 
the  traveled  part,  the  town  will  not  be  liable  for  the  injury,  bat  the 
AM.  St.  Rep,,  Vou  XXVIL— 64 
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person  whose  independent  act  was  the  proximate  OMise  of  Ch«  Injnry  wlO 

be  liable  therefor.     Mahogany  v.   Ward,  753. 

flL    CONTRIBUTORT  NbGLIGBNOK  —  DeFENSB  OT,  CANNOT  BB  CONSIDBBBD  UNDBB 

Motion  tor  Nonsuit.  —  In  South  Carolina,  the  question  of  the  plaintifTi 
contributory  negligence  cannot  be  considered  under  a  motion  for  a  uoa> 
suit.     Carter  v.  Oliver  Oil  Co.,  815. 

7.  Question  of,  to  bb  Determined  bt  Jury.  —The  question  whether  or 
not  the  testimony  adduced  is  sufficient  to  prove  negligence  is  exolosivelj 
to  be  determined  by  the  jory.     Carter  7.  Oliver  Oil  Co.^  815. 

8l  Dbath  of  Parent  —  Unborn  Child  hat  Recoveb  fob.  —  A  child  nnbora 
at  the  time  of  the  negligent  killing  of  its  parent  in  the  employ  of  a  rail* 
way  company  is  entitled  to  recover  damages  therefor  as  a  surviving  ohUd. 
Texas  etc  R'y  Co.  v.  Robertson,  929. 

See  Banks  and  Banking,  3-7;  Corporations,  8;  Equitt,  5;  iKVAxn;  Lor* 
KBEFERs,  4;  Judgments,  5;  Libel,  4;  Master  axd  Sbbvaxt,  1,  3^  10^ 
16^  18;  Railroads,  6-S,  10,  16,  18^  21;  States;  Tblbgraphb,  SL 

NEGOTIABLE  INSTRUMENTS. 

1.  Plaob  of  Dbliyert  of  Note  Deposited  in  the  Mails.  —  The  place 
where  a  note  is  made  is  not  the  place  where  it  is  written,  signed, 
and  dated,  but  the  place  where  it  is  delivered.  Where,  therefore,  a 
promissory  note  is  drawn  by  the  payee  in  Baltimore  and  forwarded  to 
the  maker  in  New  York,  where  it  is  signed  by  him  and  returned  by  mail 
to  Baltimore,  such  note  is  to  be  deemed  as  made  in  New  York.  By  de> 
positing  the  note  in  the  mail  with  the  intent  that  it  shall  be  transmitted 
to  the  payee  in  the  usual  way,  the  maker  parts  with  his  dominion  and 
control  over  it,  and  the  delivery  is  in  legal  contemplation  complete. 
BarreU  v.  Dodge,  777. 

SL  A  Notb  Acquired  as  Sbcubitt  fob  a  Prb-kxistino  Dbbt  ii  open  to  the 
defense  that  it  was  made  for  one  purpose  and  had  been  naed  for  another. 
United  States  Nai.  Bank  v.  Ehmng,  615. 

M.  BviDBNCB  —  BuRDBN  OF  PROOF.  —  When  A  NoTB  has  been  obtained  from 
the  maker  by  practicing  a  fraud  on  him,  one  who  seeks  to  recover 
thereon  must  assume  the  burden  of  proving  that  he  is  a  bona  Jide  par* 
chaser.     Joy  v.  Die/endor/,  484. 

4k  Ikdorsbhbnt  Made  fob  the  Accommodation  of  thb  Maker,  upov  his 
ExPRBSS  Assubakcb  that  the  instrument  would  be  negotiated  only  in 
another  state,  cannot  be  enforced  against  the  indorser,  if,  contrary  to  the 
agreement,  it  is  negotiated  in  this  state  to  one  who  has  not  parted  with 
anything,  nor  made  any  new  agreement  in  reliance  upon  it,  and  who  ro- 
oeived  it  merely  as  additional  security  for  an  antecedent  debt.  United 
States  NaL  Bank  v.  Swing,  615. 

S.  Parol  Evidbnob  is  Admissible  to  Protb  that  an  indorsement  was  made 
upon  the  express  agreement  that  the  note  indorsed  should  be  negotiated 
at  a  specified  place  only.     United  States  Nai.  Bank  v.  Ehmng,  615. 

9.  Promissory  Notb,  Law  of  Place  where  Madb  Dbtbrminbs  Construo* 
Ttos  OF,  WHEN.  —  If  no  particular  place  of  payment  is  specified  in  a 
promissory  note,  the  law  of  the  place  where  it  is  made  determines  not 
only  its  construction,  bnt  also  the  obligation  and  duty  it  imposes  upon 
the  maker.  And  the  maker  may,  therefore,  avail  himself  of  any  equita- 
ble defenses  given  to  him  by  tiie  law  of  the  place  where  the  note  wai 
BarreU  v.  Dodge,  111. 
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7.  Lost  Kon  —  Aonoir  at  Law  MAntTAur  ablb  ufok,  whbit.  —  An  action  at 
law  lies  apon  a  promissory  note  indorsed  to  the  plaintiff  before  matnrity, 
and  by  him  lost  after  its  maturity,  and  all  that  the  plaintiff  in  raoh 
action  is  required  to  show  to  entitle  him  to  a  recovery  is,  that  the  defend* 
ant  can  pay  the  note  without  the  hazard  of  being  required  to  pay  it  a 
second  time.     Adanu  r.  Baker,  721. 

t,  FuBCHASEB  ly  Good  Faith  —  Ey idencs.  —  The  possession  of  a  negoti< 
able  instrument,  acquired  in  good  faith  and  in  the  usual  course  of  trade, 
eonstitntes  the  holder  a  purchaser,  whether  the  person  from  whom  it  waa 
received  had  title  or  not,  and  the  rule  u  not  affected  by  the  fact  that  the 
■tatate  omits  the  words  "  in  the  usual  course  of  trade,"  as  the  malajidet 
of  the  transaction  may  always  be  established  by  oironmstantial  evidence. 
Wilton  V.  Denton,  908. 

B.  PuBCHASBB  IN  GooD  Faith.  —  A  promissory  note  given  by  the  purchaser 
of  a  negotiable  instrument,  claimed  to  have  been  acquired  in  good  faith 
in  the  usual  course  of  trade,  is  a  valuable  consideration,  though  its  inad« 
equacy  may  be  shown  on  the  issue  of  good  faith.     Wilson  v.  Denton,  908t 

8«c  AasHCT,  2;  Bills  or  Ladimq;  Husband  and  Wirs,  2;  Limitations  or 
AcriONS,  4;  Pabtnkbsuip,  6;  Usubt. 

NEW  TRIAL. 

1.  NlWLT  DlSCOVERBD  EVIDINCB  NOT  GrO0ND  TOR  NeW  TrIAL,  WHEN.  —  A 

new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, where  the  moving  party  fails  to  show  that  he  could  not,  by  the 
exercise  of  reasonable  diligence,  have  discovered  such  evidence  in  season 
to  have  used  it  on  the  trial,  and  does  not  state  any  excuse  for  not  having 
then  produced  it.     Barrett  y.  Dodge,  777. 

2.  Tkrdict  —  When  Exckhsive.  — In  actions  where  there  is  no  fixed  legal 

rule  of  compensation,  the  verdict  of  the  jury  is  conclusive,  unless  it  is  in* 
finenced  and  misled  by  corruption,  passion,  or  prejudice;  and  when  the 
amount  of  the  verdict  is  such  as  to  shock  a  sense  of  justice,  luid  must 
have  been  the  result  of  passion  or  prejudice  on  the  part  of  the  jury,  the 
judgment  rendered  in  accordance  therewith  will  be  reversed  as  excessive. 
Western  U.  Tel  Co.  r.  Houghton,  918. 

Sw  Detinition.  — Word  "Thereupon,"  in  the  sentence  "  therenpon  the  de> 
fendants  filed  in  writing  their  motion  for  a  new  trial,"  appearing  in  the 
record  immediately  after  the  verdict,  is  to  be  construed  as  an  adverb  of 
time,  and  means  without  delay  or  lapse  of  time.     Hill  v.  Wand,  288. 

4.  Appellate  Practice — Injury  when  heed  not  be  Shown.  —  Order 
SuBTAiNiNO  Objection  to  a  Question  Calling  roB  Eyidenob  Ad- 
MiflsiBLB  as  part  of  the  re*  getta  entitles  the  party  whose  evidence  is 
excluded  to  a  new  trial,  though  there  is  nothing  to  show  whether  or  not 
the  evidence  would  have  been  material  bad  it  been  admitted.  Hermu  v. 
Chicago  etc.  R'y  Co.,  69. 

ft.  New  Trial  in  Criminal  Cases  —  Statement  and  Comment  bt  Counsel 
AS  to  Facts  not  in  Eyidenoe.  —  Where,  on  the  trial  of  a  criminal  case, 
counsel  for  the  prosecution  is  permitted,  in  the  presence  of  the  jury, 
to  state  ftuits  not  in  evidence,  imputing  a  violent  character  to  the  ac- 
cused, and  to  comment  upon  them  in  argument  to  his  prejudice,  he  is 
entitled  to  a  new  trial,  although  the  jury  is  instructed  to  disregard  all 
statements  and  comments  of  counsel  as  to  any  matter  not  in  evidenceb 
PeopU  T.  Ak  Ltn,  103. 

See  Appbai«  7. 
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NONSUIT. 
Sea  Maucious  Pbosectjtton,  13;  NKouaxNOl^  6;  Tbxai»  8. 

NOTICK 

See  Contracts,  9;  Homestkad,  1-3;  lNjuNc?rioN3,  4;  Irrioatiow  Distbiots^ 

13;  Tblbokaphs,  6;  Vbndob  and  Purchahbb,  4;  Watbrooubsss,  6. 

NUISANCE. 

L  Ikdbfendekt  Trbspassbrs  —  LiABiLiTT  or  Each.  —  When  an  injury  to 
lands  from  the  accuinulatioa  of  refuse  from  coal  works  ia  ihe  result  of 
independent  acts  of  trespass  by  two  or  mors  persons,  each  act  is  a  sepa- 
rate cause  of  action  for  that  portion  of  the  injury  done  by  it,  although 
the  exact  damage  may  be  difficult  of  ascertainment.  Such  independent 
acts  do  not  constitute  the  several  actors  joint  trespassers  because  the  gen- 
eral consequences  become  united,  nor  will  a  release  granted  to  one  of 
them  relieve  the  others  from  their  liability  for  a  proportionate  amount  of 
of  the  damages  caused  by  the  independent  act  of  each  of  them.  Oalla- 
gher  v.  Kemmerer,  673. 

2.  Undesirable  Business.  — An  adjoining  land-owner  is  without  legal  rem- 
edy for  the  depressing  effects  upon  its  desirability  and  market  value, 
caused  by  the  proximity  of  an  undesirable  business;  but  if  such  business 
is  conducted  in  such  manner  as  to  injuriously  affect  the  use  of  such  land 
or  its  occupants,  the  owner  may  recover  damages  therefor.  Robb  v. 
Carnegie,  694. 

ti  OoKB  Manufactory  —  Injunction.  — A  coke  mannfeotory,  conducted  in 
a  careful  manner  upon  an  appropriate  site,  but  which  substantially  in* 
jures  the  crops  and  soil  of  an  adjoining  owner,  will  not  be  restrained  by 
injunction,  but  such  owner  is  entitled  to  recover  actual  damages  in  an 
action  at  law.     Sobb  r.  Carnegie,  694. 

4.  Coke  Manufactort  —  Injury  to  Adjoiniko  Land.  —  One  en- 
gaged in  manufacturing  coke  from  coal  purchased  at  a  remote  place  is 
liable  in  actual  damages  for  substantial  injury  to  the  crops  and  land  of 
an  adjoining  owner,  caused  by  the  smoke  and  vapors  necessarily  arising 
from  such  business,  conducted  in  careful  manner,  upon  an  appropriate  site 
owned  by  the  manufacturer.     Rohb  v.  Carnegie,  694. 

6.  Coke  Manufactory  —  Measure  or  Damaqbs  —  Evidence.  —  In 
an  action  by  an  adjoining  owner  to  recover  for  injury  to  his  crops  and 
soil,  arising  from  a  coke  manufactory,  situated  on  a  well-selected  and 
secluded  site,  and  carefully  operated,  such  owner  is  entitled  to  recover 
only  his  actual  loss  in  the  products  of  his  farm  or  the  destruction  of  his 
soil,  or  both,  sustained  within  the  period  of  the  statute  of  limitations. 
He  is  not  entitled  to  exemplary  damages,  nor  is  the  rule  as  to  damages 
for  a  taking  by  eminent  domain  applicable;  and  evidence  which  does  not 
tend  to  prove  the  actual  damages  sustained  is  inadmissible.  Bobb  t. 
Carnegie,  694. 

See  Master  and  Sbrtant,  2;  BAXUtOAM^  IL 

OCCUPATION  TAX.    * 

See  MUNICIFAL  COBPORATIOHfl^  ft-lL 

OFFICERS. 
1.  OmoEB  AWD  Dhputt.  —  The  Forgery  or  Orders  or  Warkawts  bt  a 

Deputy  superintendent  of  county  schools,  and  their  sale  to  a  banking 
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corporation,  is  not  in  the  line  of  his  official  duty,  and  therefore  hia  prin- 
cipal is  not  answerable  therefor.  Frtmo  Nat.  Bank  v.  Hawhina,  221. 
2.  Officer's  Liability  for  Act  of  Deppty.  — Thk  Indobsement  on  Forobd 
Orders  or  Warrants  of  the  Date  or  their  Filing,  when  the  law  re< 
quires  warrants  to  be  filed  in  the  order  of  their  presentation,  is  not  • 
guaranty  that  the  warrants  so  filed  are  genuine  or  will  be  paid.  The 
indorsement  does  not  give  them  negotiability,  and  one  who  purchases  in 
reliance  on  the  indorsement  cannot  recover  of  the  officer  whose  deputy 
made  it,  on  proof  that  the  warrants  were  forged  by  such  deputy.  Freane 
Nat.  Bank  v.  Hawkins,  221. 

5.  Officers  de  Facto  —  Effect  of  Acrrs  of.  —  The  acta  of  de  facto  officers, 

so  far  as  they  involve  the  interests  of  the  pnblio  or  third  persons,  are 
valid.     Magneau  v.  City  of  Fremont,  436. 

4.  Officers  db  Facto  —  City  Co0ncilmen  —  Effect  of  Acrrs  o».  —  City 

conncilmen  holding  over  after  their  term  of  office  has  expired,  and  after 
^       their  successors  have  been  elected  and  have  qualified,  but  before  the  lat* 
ter  have  taken  their  seats,  are  de  facto  officers,  and  their  acts  are  valid. 
Magneau  v.  City  of  Fremont,  436. 

6.  School  Officers  —  Acceptance  of  Office  —  Officer  db  Jcrb  —  Va« 

OANCY.  —  A  person  elected  to  an  office  in  a  school  district,  who,  failing 
to  file  his  written  acceptance  thereof,  as  required  by  law,  immediately 
enters  npon  the  discharge  of  the  dnties  of  his  office,  and  performs  all 
such  duties  required  of  him  by  law  for  more  than  a  year  without  objeo* 
tion,  thereby  becomes  an  officer  dejure,  and  no  vacancy  exists  on  account 
of  his  failure  to  file  his  acceptance.  Frans  v.  Young,  412. 
See  I&RiGATios  Districts,  12;  Public  Lands;  Schools,  2;  SHSRiras} 
States;  Statutes,  7. 

ORDINANCES. 
See  Municipal  Corporatiovb,  7-11. 

PARENT  AND  CHILD. 
L  A  Fathbb  is  Entitled  to  thb  Sbbvicbs  of  his  Minor  Child  residing 
in  his  family,  and  may  therefore  recover  of  any  one  who  deprives  him 
of  those  services,  though  the  consent  of  the  father  was  given,  if  such 
consent  was  procured  by  fraud.     Lawyer  v.  Fritcher,  521. 

5.  Dahaoes — Punitive,  for  Loss  of  Services  of  Child.  — If  a  man,  by 

representing  himself  to  be  unmarried,  obtains  the  consent  of  the  parents 
of  a  minor  daughter  to  his  marriage  with  her,  and  to  her  living  with 
him,  and  he  thereafter  lives  with  her,  declaring  that  she  is  his  wife,  un- 
til she,  learning  of  his  inability  to  contract  marriage  because  of  his  having 
a  wife  from  whom  he  had  not  been  divorced,  commits  suicide,  her  father 
may  sustain  an  action  for  the  loss  of  the  services  of  his  daughter,  and  the 
jury  may  award  him  punitive  damages.  Laioyer  v.  Fritcher,  521. 
See  Aasuiorarr;  Comtsacis,   1;  Gifts,   3;   Lboaoibs,  4;  Nbouqbnoi^  8; 

Witnesses,  2. 

PAROL  EVIDENCE. 
See  CoNTRAcrrs,  9;  EviDSNOBi 

PAROL  AGREEMENT. 
See  Boundaries,  2-d. 
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PARTIES. 
See  Tbusts,  15,  17. 

PARTITION. 

See  Co-TKNANCfT,  3;  Powuuk 

PARTNERSHIP. 

L  Sau  ov  Fibm  Asssra  to  fat  Individttal  Dist,  whw  Valid  as 
AGAIN  ST  Firm  Cksditobs.  —  The  members  of  an  insolTent  partnership 
may  unite  in  selling  the  firm  assets  in  payment  of  their  IndiTidnal  debts; 
and  snob  sale,  if  made  in  good  faith,  for  foil  ralne,  and  without  frand, 
is  valid  as  against  the  partnership  creditors,  when  an  insolrenft  is  given 
the  right  to  prefer  creditors.    ElUton  ▼.  Lucas,  242. 

&  Patmxht  ov  Individual  Dkbt  with  Fibm  Assets — Cohsidsbatioit — 
Prssxthftion.  —  Where  the  members  of  a  partnership  assign  the  firm 
assets  in  good  faith  and  for  full  value  to  a  third  person  in  satisfaction  of 
their  individual  debts,  and  the  assignment  recites  that  the  consideration 
is  a  given  sum  of  money,  it  will  be  presumed  that  the  consideration 
named  is  the  actual  value  of  the  property  conveyed.  Ellison  v.  Lueas,  242. 

Ik   ASSIOITMBKT    OF    FiRM    ASSST3    IX     PaTMINT    OF    IltDIVIDVAL    DbBTS  — 

ExoBSS  Void  as  to  Firm  Crsditors.  —  Where  the  members  of  a  partner* 
ship  unite  in  transferring  the  firm  assets  to  a  third  person  in  payment 
of  their  individual  debts,  but  the  value  of  one  of  the  partner's  share  in 
the  firm  assets  considerably  exceeds  in  amount  his  debt  paid  by  the  as* 
signment,  this  amounts  to  a  donation  of  the  excess  to  his  partner,  and  to 
that  extent  is  void  as  to  the  partnership  creditors.     Ellison  v.  Lucas,  242. 

4.  Transfer  bt  Insolvknt  Partnership  of  all  its  Assets  aftkb  Dis- 
SOLUTIOM  Void  as  against  its  Creditors,  when.  —  Although  after  the 
dissolution  of  a  partnership,  even  though  made  insolvent  by  the  sale  and 
transfer  of  all  its  assets,  the  creditors  cannot,  as  a  general  rule,  follow 
the  property  into  the  hands  of  the  purchaser,  yet  this  is  true  only  where 
the  transaction  has  been  in  good  faith,  and  not  for  fraudulent  purposes. 
If  such  transfer  is  fraudulent,  it  is  void,  does  not  affect  the  rights  of  the 
partnership  creditors,  and  does  not  place  the  property  beyond  their 
reach.     Reybum  v.  Mitchell,  350. 

lb  Void  Contraot  by  Surviving  Partner  —  Public  Policy. — Where  a 
member  of  a  partnership  dies  leaving  minor  children,  an  agreement 
•ntered  into  between  his  surviving  partner,  his  widow,  and  his  individual 
creditors,  that  the  surviving  partner  shall  retain  the  partnership  prop* 
erty  without  administration,  and  shall  pay  a  pro  rata  share  of  the  indi- 
vidual indebtedness  of  his  deceased  partner,  is  void  as  against  public 
policy,  the  policy  of  the  probate  law,  and  the  interests  of  such  minor 
ehildren;  and  a  promise  based  upon  such  agreement  cannot  be  enforced. 
Oo»  V.  Orubb,  303. 

$,  JXTDGMBNT,  AOCEPTAKCB  OF  NOTB  OF  PaRTNBB  FOB,  NOT  RbLBASB  OF  Part- 

XBRSHIP,  WHBN.  —  The  release  of  a  judgment  against  a  firm,  and  the  ac- 
ceptance of  the  individual  note  of  one  of  the  partners,  does  not  release 
the  partnership  from  liability,  in  the  absence  of  any  proof  that  he  in* 
tended  to  release  it.  Beyhum  v.  Mitchell,  350. 
7*  Priority  of  Partnership  Creditors  not  Ovbrrbaohbd  by  Mortoagb 
OF  Partnership  Property  by  Onb  Partner,  when.  —  A  mortgage  of  his 
right,  title,  and  interest  in  partnership  property,  made  by  an  individual 
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partner  to  seenre  an  aateeedent  debt  of  Us,  though  with  the  consent  of 
the  other  partners,  will  not  OTerreach  the  general  lien  of  the  partners,  or 
the  priority  of  partnership  oreditors.     Meybum  v.  Mitchell^  350. 

Pabtnebship  Pbopxbtt,  how  Applibd  to  Pathsnt  op  Dbbts.— One 
partner  oannot  transfer  the  partnership  property  for  the  satisfaction  of 
his  individual  debt  without  the  consent  or  acquiescence  of  the  other  part- 
ners, for  each  partner  has  the  right,  in  equity,  to  have  the  property  of 
the  firm  applied  to  the  payment  of  the  partnership  debts.  And  as  the 
firm  oreditors  derive  the  right  to  have  the  partnership  assets  appropri- 
ated to  the  satisfaetion  of  their  debts  in  preference  to  creditors  of  the 
individual  partner!  through  these  equities  among  the  partners  them* 
■elves,  suoh  right  can  only  exist  so  long  as  the  partnership  itself  con- 
tinues, and  oonsaqnently  a  hcma  fide  waiver  of  their  equitable  rights  by 
the  partners  oati  off  the  derivative  equitiei  of  the  crediton.  Beyhwm  v. 
MUeheU,  360. 

Settlbmknt  or  Aooovht — JuBWDionon.  — The  oourtof  oommon  pleas 
has  exclusive  jurisdiction  to  entertain  a  bill  for  the  settlement  of  a  part- 
nership account  after  the  death  of  one  of  the  partners.  Wtigleyj,  (kf' 
main,  667. 

See  Byissncb,  17;  Tbttsts,  14;  Usubt. 

PARTY-WALLS. 
See  C!ovENAKTS,  3. 

PATENTS. 

Patbrt  Riobt  —  TiTLB  Acquired  bt  Lessbs.  —  A  patent  right  is  an  in- 
corporeal right  protected  by  letters  patent  to  use  an  appliance  discov- 
ered by  the  patentee  for  the  production  of  a  certain  result.  Such  right 
la  clearly  distinguishable  from  the  patented  appliance,  and  the  lessee  of 
rach  appliance,  without  more,  does  not  acquire  any  title  to  or  ownership 
in  the  patent  under  which  it  was  made.  Commomoealth  v.  Central  etc  Tel. 
Co.,  677. 

Patent  Right — Titlx  Aoqttibed  bt  Lbsseb.  —The  exclusive  right  se- 
cured by  letters  patent  to  the  inventor  is  an  incoporeal  right,  clearly  dis- 
tinguishable from  the  ownership  of  the  patented  appliance,  and  the  lesse- 
of  such  appliance,  without  more,  acquires  no  title  to  or  ownership  in  the 
patent  under  which  it  was  made.  Commonioealth  v.  Edison  Electric  Light 
Co.,  68^ 
,  Taxatioh  —  Patent  Riohtb  —  Lxsseb  or  Patented  Applianob.  —  The 
capitad  stock  of  a  telephone  company,  issued  by  it  in  consideration  of  its 
exclusive  right,  as  lessee,  to  use  patented  telephone  apppliances  within  a 
certain  territory,  the  patentee  retaining  the  exclusive  ownership  of  the 
patent  and  absolute  control  over  the  manufacture  of  the  leased  appliances, 
is  not  an  investment  in  patent  rights  by  the  lessee,  and  such  stock  is 
therefore  subject  to  taxation  by  the  state.  Commonioealth  v.  Ce$UrtU  etc 
TtL  09.,  677. 

See  Taxbs,  4. 

PAUPERS. 
See  Ck)NsxiiuTiONa,  1. 
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PAYMENT. 
8m  Barbi  MXV  BAinuiro,  1-7;  Debtor  and  Crbditob,  4;  Imbubahoi,  ^ 

VSKDOR  AND   PURCHASER,  4. 

PENDENTE  LITE. 
See  Injunctions,  6. 

PERPETUITIES. 
See  LEQAcisa,  2;  Wills,  6. 

PERSONAL  PROPERTY. 
Goimiof  ov  Laws.  —  Personal  Property  is  Subjkct  to  thb  Law  o* 
THB  Owner's  Domicilb  with  respect  to  its  diapositioa  inter  vivoa  and 
iti  trtuumisaon  by  last  will  and  testament.     Crost  v.  United  StaU$  Trtut 
<kKt  697. 

See  Criminal  Law,  2;  Gifts;  Lbgacixs. 

PETITION. 
8m  Affxal,  6;  Irrigation  DisTRicrra,  4^  0. 

PHARMACY. 
See  Statutes,  2. 

PHYSICIANS  AND  SURGEONS. 

1.  A  Phtsioiah  OB  Surgeon  Engages  to  Bring  to  the  Treatment  of  his 
Patient  care,  skill,  and  knowledge,  and  if  he  waits  too  long  before  un- 
dertaking a  necessary  amputation,  he  must  be  held  to  have  known  of 
the  probable  consequences  of  such  delay,  and  is  therefore  answerable 
for  the  damages  resulting  therefrom.     Du  B<ns  v.  Decker,  629. 

8.  Liabilitt  of,  when  Acting  Gratuitously.  —  The  fact  that  the  services 
of  a  physician  or  surgeon  were  rendered  gratuitously  does  not  affect  his 
duty  to  exercise  reasonable  and  ordinary  care,  skill,  and  knowledge,  nor 
his  liability  to  respond  for  damages  resulting  from  his  not  exercising 
them.    Du  Boia  v.  Decker,  529. 

8ii  The  Failure  of  a  Patient  to  Obey  the  Instructions  of  his  surgeon 
is  excusable,  if  they  are  not  such  as  a  surgeon  of  ordinary  skill  would 
adopt  or  sanction.  The  patient  is  not  required  to  submit  to  treatment 
which  is  plainly  injurious  and  unskillful,  placing  in  peril  his  health,  and 
perhaps  his  life.     Du  Boia  v.  Decker,  529. 

4.  Before  a  Surgeon  can  Relieve  Himself  from  Liabilitt,  on  the  ground 
that  his  patient  did  not  submit  to  the  course  recommended,  he  must 
show  that  it  was  proper  and  adapted  to  the  end  in  view.  Du  Boia  v. 
Decker,  529. 

Ik  The  Failure  of  a  Patient  to  Obey  the  Instructions  of  his  physician 
cannot  destroy  his  right  to  recover  for  previous  malpractice,  but  it  may 
b*  considered  as  tending  to  mitigate  damages.  Du  Bois  v.  Decker,  529. 
Sm  Covenants,  1;  Executors  and  Administrators,  3. 

PLEADING. 
1.  DvPLiorrr  nr  Information  for  Misdemeanor,  too  Late  aitbb  Vbrdioi 
TO  Raise  Objection  of.  — It  is  too  late  after  verdict  to  object  to  dupli* 
oity  in  an  information  for  a  misdemeanor.     State  v.  Armstrong,  36 L 
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f.  PLKABHrOS,  AhBITDUENT  01,  SHOULD  BE  ALLOWED,  WHBIT.  — It  Is  proper  to 

permit  a  petition  to  be  amended  so  as  to  make  it  correspond  with  changes 
that  have  occurred  since  the  commencement  of  the  suit,  and  to  allow 
new  parties  to  be  brought  in  who  have  become  interested  in  the  prop- 
erty in  controversy.     Eeyburn  v.  Mitchell,  350. 

9k  BviDBNCB  —  Vabianoe.  —  Where  a  witness  testifies  that  four  named  causes 
produced  the  injury  complained  of,  while  the  complaint  alleges  but  two, 
it  is  error  to  strike  out  that  part  of  the  evidence  not  covered  by  the 
pleadings  and  allow  the  remainder  to  stand.  The  whole  evidence  should 
be  stricken  out;  but  such  error  is  cured  by  the  subsequent  consent  of  all 
parties  that  the  whole  evidence  might  stand  as  first  introduced.  Atlanta 
etc  R.  R.  Co.  V.  Kimberly,  231. 

See  CoBFOSATioNS,  6;  £j£crrMENT,  1,  2;  Injunotions,  2;  IsBiaATioif  Dn* 
TBicrrs,  4;  Judohbnts,  4, 11, 12;  JuRisDiorioNf  1|  Libbl,  3, 8j  Rsplbt* 

IX;  SBDUOnON,  2. 

PLEDGE. 
L  OoLLATSRAb  Sbottbitibs.  — Bbokbb  Holdiko  CollatibaIi  Sbcuuitibs  u 
HOT  Rkquibbd  to  Rbalizb  upon  Thbu  before   bringing  an  action  to 
recover  judgment  upon  a  debt  for  the  securing.    De  Cordova  v,  Bamum, 

63a 

S.  CoNVERsiox  or  Pledobs  Stock.  —  Where,  in  an  action  to  recover  for  the 
eonversion  of  stock  valued  at  eighteen  thousand  dollars,  and  pledged  as 
■eonrity  for  a  loan  of  eight  thousand  dollars,  it  appears  that  the  principal 
of  the  loan  was  paid  at  the  time  of  demand  and  refusal,  the  pledgee  ia 
gnilty  of  conversion,  although  at  that  time  there  was  interest  to  the 
amonnt  of  thirty-seven  dollars  due  on  the  loan,  which  was  overlooked  by 
both  parties,  and  neither  demanded,  tendered,  nor  paid.  KuUman  t. 
OreendKuintt  160. 

See  Bills  ov  Lading,  2,  8. 

POLICE  POWER. 
See  Statutbs,  1. 

POLLUTION. 
flee  Watbrcourses,  12,  13. 

POSSESSION. 

See  ADTnun  Possbssiok;  Bi7bglar7,  2;  Co-tbitakot,  1|  Ezboutiov»  %  i| 

Qan,  4}  LrxKBEPSBa,  6;  Railroads,  11;  Rbal  Pbopbbtt,  2. 

POSTHUMOUS  CHILD. 
See  Nboliobnce,  8. 

POST-OFFICE. 
See  CoNTBAcrrs,  7. 

POWERS. 
TurAxmrAST  Powm  ot  Sale  does  not  Givb  Powbb  to  Makb  Pabvi- 
noN.     Nor  will  a  power  to  make  partition  be  implied  from  a  power  of 
■ale,  merely  because  a  sale  can  be  more  advantageously  made  after  par* 
tition.     Carr,  Petitioner,  773. 

See  Bbmbficial  Associations,  3;  Estofpbl,  2. 
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PREFERENCES. 
flee  DxBTOB  amd  C&kditob,  4 

PRESUMPTION. 
8m  BvmoLAxr,  2;  OotTsrs,  3;  Eyidbitcb,  1;  HiaRWATS,  t;  JxwAwn,  t{  I»> 
■ASS  Pbksohsi,  1;  Imsurakos,  6,  7;  LsoisLATaBi^  S;  PAKTNUtsKir,  tf 
BAiLBOADa,  21;  Wills,  h 

PRINCIPAL  AND  AGENT. 
See  AoBNCY. 

PRIVATE  WAYS. 
L  BlOBT  TO  INOLOS&  —  A  person  entitled  to  a  right  «f  w»y  MUlBOl  ta»- 

•essfally  olaim  that  be  baa  also  a  right  to  the  air  and  rentilation  eom* 
lag  throagh  and  from  the  space  which  constitated  the  alley-way  at 
the  time  of  the  grant.  Where  a  grant  or  reservation  ia  of  a  right  of  way 
merely,  it  carriee  with  it,  as  incidentals  thereto,  only  tnch  light  and  air 
as  are  necessary  to  iti  convenient  enjoyment.  Ora/ion  r.  Moir,  533. 
&  Iv  A  Right  ov  Wat  is  Rbsbrtsd,  but  not  Sfkoihoallt  Dbfinsd^ 
the  way  need  only  be  such  as  is  reasonably  necessary  and  convenient  for 
the  purpose  for  which  it  was  granted.     Gra/ton  v.  Moir,  533. 

S,  ThX  RKaBBVATION  OW  A  RlQHT  07  WaT  THBOUOH  AND  OYXB  AH  AlXST* 

WAT  does  not  reserve  the  alley-way  itself,  bat  merely  the  right  to  pass 
through  it.     Orqfton  v.  Moir,  533. 

4  OwNBB  or  Land  ovbr  Which  Anothbb  has  a  Rioht  or  Wat  mat 
UsB  It  in  any  manner  that  he  sees  fit,  provided  he  does  not  unrea- 
sonably interfere  with  the  latter's  reasonable  nse  in  passing  to  and  fro^ 
Orafion  v.  Moir,  533. 

5,  Thb  Owner  or  Land  over  Which  Anothbb  has  a  Rioht  or  Wat 
BA8  THB  Right  to  constmct  buildings  over  such  way,  provided  they 
•re  snch  as  will  permit  of  its  use  for  the  purposes  of  passing  to  and  fro 
in  the  manner  which  the  parties  are  presumed  to  have  had  in  view  whea 
the  grant  of  the  right  of  way  was  made.     Qrafian  ▼.  Jfojr,  633. 

f.  A  Right  or  Wat  to  a  Stable  does  not  carry  with  it  such  light  and 
air  as  the  stable  requires,  but  such  as  the  right  of  way  needs  for  its 
oonvenient  enjoyment.     Orafton  v.  Moir,  533. 

f.  Width  or.  —  A  right  of  way  alons;  a  private  road  or  alley-way  does  not 
g;iTe  the  owner  of  snch  way  a  right  to  insist  that  it  shall  not  be  altered 
and  the  width  decreased,  unless  the  whole  is  necessary  for  his  purposes. 
0hi/faM  T.  Uoitt  633. 

PRIVILEGE.' 
See  ArroBNET  and  Client,  S. 

PRIVILEGED  COMMUNICATIONS. 
See  Libel,  3;  Slander,  2. 

PROBATE  COURTS. 
See  Coitbts,  4;  Trespass  to  Trt  Tnuk 

PROBATE  SALES. 
See  EzECCTORS  and  Administrators,  6-lB. 
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PROCESS. 

Nov-BESTDKTT  SvTTOR  AmNDiNo  CouBT  voT  ExBicn  nHMi  SsBTicn  <m 
SmMONS.  —  In  Rhode  Islaad  a  noa-reaident  aaitor  attending  eoort  ia 
,the  prosecution  of  »  suit  is  not  exempt  from  the  ■enrio*  of  m  wiinmoM 
•gainst  him  in  another  soit.     Baldwin  v.  EmeraoUf  741. 

Sea  Abatsiust)  Equitt,  4;  Judgmbnts,  1,  14;  Malioiooi  fuMmanum,  % 

PROFITS. 
See  Girrs,  4;  Mobtqaobs,  1« 

PROMISSORY  NOTEa 
See  Nbgotiablb  Issr&xnaanB, 

PROPERTY, 
See  Maucious  PBOSBctmoir, 

PROSECUTING   ATTORNBl 
See  Tbial,  6. 

PUBLIC   LANDS. 

QmOBBS  —  MufUTKBIAL  ACT  VNDBB  SPBCIAL  StATUTB  —  luVAHOI  OV  LaS» 

CsBTinOATB.  —  The  act  of  the  commissioner  of  a  land>offiee  in  iwaing  a 
land  certificate,  as  directed  by  special  statute,  is  merely  ministerial,  aod 
does  not  determine  the  ownership,  nor  divert  the  title  from  the  penoa 
intended  by  the  statute  to  receive  it.     Lyne  r.  8at^ord,  862. 

PUBLIC  POLICY. 
See  Corauoxa,  7;  Dbyisbs,  9;  Imsubabob,  14;  YAxaxaMma,  %* 

PUBLIC  SQUARES. 
See  Dumunoir}  Judokbnts,  9-11;  Muhicipai.  CoBroBAnoa%  1^  C 

QUASI  CORPORATIONa 
See  Schools,  1. 

QUANTUM  MERUIT. 
See  Assuifpsrr. 

QUESTION  OP  PACt 
See  Railboaos,  7. 

QUESTION  OP  LAW. 
(See  Equitt,  1. 

QUIET  TITLBL 
See  Cloud  on  Titlb. 

QUITCLAIM  DEED. 
See  Debtob  and  Cbbditob,  8. 
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RAILROADS. 

t,  DncM — Right  or  Wat  —  Sfeoial  Damaqis — Injukotioh. — Where  a 
railroad  company  has  obtained  a  deed  to  a  right  of  way  under  represen. 
tationa  that  it  is  to  be  need  for  main-line  purposes  alone,  and  it  is  after* 
wards  used  for  side-tracks,  such  use  will  not  be  enjoined.  The  grantor 
is,  however,  entitled  to  recover  damages  for  the  injury  sustained  in  ez« 
eess  of  those  which  arise  from  the  proper  use  of  the  principal  line  of  the 
road.     DonisthorTpe  v.  Fremont  etc.  R.  R,  Co.,  387. 

%  Ehinknt  DoHACt  —  Special  Damaois  —  Opbratioh  ov  Railroad.  — 
Where  an  owner  has  sustained  special  damages  by  the  construction  and 
operation  of  a  railroad  near  his  land  and  in  close  proximity  to  his  house, 
in  excess  of  the  damages  sustained  by  the  public  generally,  he  is  entitled 
to  recover  compensation  therefor;  and  the  noise,  jar  to  his  building,  smoke, 
soot,  and  cinders  from  passing  engines  and  trains  are  proper  elements  of 
damage.     Omaha  etc  R.  R.  Oo,  v.  Janecek,  399. 

%,  Brakeman's  AuTHoaiTT  —  Bdbdbm  Qiw  Fsoor. — A  brakeman  upon  a 
railroad  train  has  no  implied  authority  to  eject  a  trespasser  from  the 
cars;  and  in  an  action  against  the  railroad  company,  the  burden  of  proof 
is  upon  the  party  injured,  to  show  that  in  ejecting  him  the  brakeman 
acted  within  the  scope  of  his  authority.  International  etc  Bp.  Co.  r. 
Anderson,  902. 

4   CONDCCTOB  AKD  BrAKEMAK,  IkFLIED  AUTHOBITr  07,  TO  EjECT  TrISPAS* 

8KBS.  —  The  conductor  on  a  railroad  train  has  implied  authority  to  eject 
trespassers  therefrom,  and  may  call  to  his  aid  the  other  servants  of  the 
company;  but  a  brakeman  has  no  such  implied  authority,  unless  called 
upon  by  the  conductor  to  act.     International  etc  R'y  Co,  t.  Anderson,  902. 

6.  Hastbb  and  Servant  —  Act  Done  to  Frighten.  —  An  engineer  in  charge 

of  a  locomotive,  who,  with  intent  to  frighten  passengers  on  a  street-car, 
backs  the  locomotive  towards  and  so  near  such  car  that  they  become 
frightened,  and  jump  off  and  are  injured,  is  not  acting;  in  the  prosecution 
of  his  master's  business,  and  the  latter,  therefore,  is  not  liable  for  the  dam> 
ages  resulting  to  such  passengers.  Stephenson  v.  Soutliem  Pac  Co,,  223. 
d.  Nbgligemcb  —  Liability  tor  Incokpbtenct  op  Emflotbk.  —  Where,  in 
an  action  to  recover  for  an  injury  to  a  railway  brakeman,  caused  by  a  de- 
fective  track,  and  received  while  he  was  attempting  to  uncouple  cars,  the 
evidence  shows  that  the  employee  to  whom  the  railroad  company  eon« 
fided  the  duty  to  keep  its  track  in  repair  was  incompetent,  and  fails  to 
show  that  such  brakeman  knew  of  its  defective  condition  at  the  time  and 
place  of  the  accident,  the  negligence  of  the  company  is  established,  and 
a  recovery  may  be  had  for  the  injury.  Ttxa»  etc  R'y  Co,  v.  Robertson, 
929. 

7.  Kegliobkce  —  Question  or  Fact.  —  When,  in  an  action  against  a  railway 

company  to  recover  for  the  death  of  a  brakeman,  alleged  to  have  been 
caused  by  a  defective  brake-beam  and  switch,  the  evidence  in  support  of 
the  allegation  is  conflicting,  the  question  of  the  negligence  of  the  com< 
pany  and  the  contributory  negligence  of  the  deceased  is  properly  left  for 
consideration  and  determination  by  the  jury.  Texas  etc  R'y  Co.  v.  Rob, 
ertaon,  929. 
t.  CSontbibutory  Negligence  —  Uncocplino  Moving  Cars.  —  The  fact  tliat 
a  brakeman  is  injured  while  attempting  to  uncouple  moving  oars  does 
not  of  itself  establish  negligence  contributing  to  his  injury,  when  the 
evidence  shows  that  this  is  a  usual  and  often  necessary  practice,  and 
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fails  to  show  that  It  conid  not  have  been  done  without  injury  but  for 
other  defects  in  the  road-bed  of  such  nature  as  were  likely  to  make  a 
brakeman  stumble  and  fall.     Texas  etc.  R'y  Co.  v.  Rohtrison,  929. 

9.  Mastbb  and  Sbbvant  —  Indepbndbnt  Contracior  —  Liability  or  Cor* 

FORATB  Emplotbr.  —  A  railroad  company  may  employ  an  independent 
contractor  to  construct  its  road,  and  a  contract  of  this  character  is  not 
such  a  delegation  of  its  chartered  rights  as  will  render  the  company  lia- 
ble  for  the  unauthorized  wrongs  of  the  contractor  or  his  servants  while 
engaged  in  the  work.     Atlanta  etc  R.  R.  Co.  v.  Kimberly,  231. 

10.  Mastbb  and  Sbbvant  —  Indbpendent  Contractob — Liabilitt  ow  Em- 
plotbr roB  Negligence  of.  — Where  a  railroad  company  lawfully  em- 
ploys an  independent  contractor  to  construct  its  road,  retaining  no  control 
over  him  or  the  work,  he  is  not  the  agent  or  servant  of  the  company, 
and  it  is  presumed  that  he  will  do  the  work  in  a  lawful  manner.  If  he 
does  it  illegally,  he,  and  not  the  company,  ia  liable  therefor.  Atlanta 
etc.  R.  R.  Co.  V.  Kimberly,  231. 

11.  Master  and  Sbbvant  —  Independent  Contractor — BATincATioir — 
Liability  or  Employbb  for  Nuisance  Cbbated  by.  —  A  railroad  com- 
pany, which  has  employed  an  independent  contractor  to  construct  ita 
road,  retaining  no  control  over  him,  except  to  see  that  the  road  is  bnilfc 
according  to  contract,  is  not  liable  for  an  injury 'resulting  from  a  nuisance 
created  by  such  contractor,  not  necessarily  incident  to  the  construction 
of  the  road;  and  il  the  company  is  not  aware  of  the  existence  of  the  nni* 
sauce,  and  the  possession  of  the  road  has  not  been  delivered  to  it  at  the 
time  of  the  injury  complained  of,  there  is  no  such  ratification  of  the  con- 
tractor's wrongful  acts  as  will  render  it  liable  therefor.  Atlanta  etc  R,  B, 
Co.  V.  Kimberly,  231. 

12.  Common  Carriers  of  Live-stock  —  Dimr  to  Peed  and  Water  in  Bvbrt 
Kind  of  Wbatheb.  —  A  railway  company  carrying  live-stock  must  pro- 
vide suitable  places  where  they  can  be  fed  and  watered  in  every  kind  of 
weather,  without  injury,  so  far  as  this  can  be  done  by  the  use  of  proper 
care.  For  a  failure  to  perform  this  duty,  it  must  respond  in  damages;  nor 
will  its  liability  be  excused  by  the  muddy  condition  of  its  feeding-places, 
caused  by  recent  rains.     International  etc  R'y  Co.  v.  HcRae,  926. 

13.  Common  Carriers  of  Live-stock  —  Evidbncb  of  Contract  in  Redtto* 

tion  of  Damages.  —  A  written  instrument  signed  by  a  shipper  of  live* 
stock  and  the  conductor  of  the  train,  and  also  by  an  attesting  witness, 
showing  the  condition  of  the  live-stock  at  its  date,  is  inadmissible  in 
evidence  until  it  is  proved  by  such  attesting  witness,  or  his  absence  ia 
accounted  for.  Until  then,  the  evidence  of  such  conductor  as  to  its  con* 
tents  is  also  inadmissible,  for  the  purpose  of  reducing  damage*.  Inters 
national  etc  R'y  Vo.  v.  McRae,  926. 

14.  Damages  for  Mental  Anguish  —  Neqligbnt  Delay  ik  Delivbbt  ot 
Corpse.  —  A  widow  ii  entitled  to  recover  for  mental  suffering  as  an  ele- 
ment of  damages,  in  an  action  against  a  railroad  company  for  its  negli* 
gent  delay  in  the  delivery  of  the  body  of  her  dead  husband,  shipped  upon 
such  railway.     Bale  v.  Bonner,  850. 

15.  Common  Cabbikbs  —  Liability  fob  Failubb  to  Dblivbb  —Demand.  — 
It  is  the  duty  of  a  railway  company,  as  a  common  carrier,  to  deliver  the 
gooiis  to  the  true  owner  or  his  assignee  at  its  peril,  and  ita  failure  to  so 
do  constitutes  a  conversion  for  which  suit  may  be  maintained  without 
previous  demand.     Miaaouri  Pac  R'y  Co.  v.  Heidenheimer,  861. 
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1&  NiaLiasHoi  —  Liabiutt  or,  vob  Yibm.  —  In  tn  action  for  Ion  by  Art 
oaased  by  iparks  from  the  looomotive-engine  of  a  railroad  eompaay, 
negliganoe  on  th«  part  oS  tht  company  is  the  gist  of  the  action  and  tha 
burden  of  proof  is  npon  the  plaintiff  to  prora  il  The  mere  fact  of  the 
existence  of  the  fire  will  not  charge  the  company  with  either  negligeuce 
or  want  of  ekill.     Henderaon  v.  PhUadelphia  etc  B'jf  Co.,  602. 

17.  LiABiLiTT  roR  FiRKS  —  EviDKyoR.  — In  an  action  to  recover  for  the  ea- 
cape  of  fire  from  an  nnidentified  locomotiTe,  evidence  that  the  company's 
locomotives  generally,  or  many  of  them,  at  or  abont  the  time  of  the  Sra, 
threw  sparks  of  nnnsnal  size  and  kindled  nnmerons  fires  npon  that  part 
of  the  road,  is  admissible  to  sustain  or  strengthen  the  inference  that  the 
fire  originated  from  the  negligence  of  the  company  complained  agaiuiit. 
Evidence  of  this  character  most  be  limited  to  about  tibe  time  of  the  fire, 
and  if  it  relates  to  a  period  six  months  preceding  the  fire  or  is  nnlimited 
as  to  time,  it  is  inadmissible.  Henderton  v.  PkUadeffhIa  etc  B'p  Co., 
852. 

18.  Liabiutt  vob  Firm— BrxDuroB. —  Whero  »  railroad  fire  complained 
of  is  shown  to  have  been  caused,  <Mr  may  have  been  cansed,  by  sparks 
from  an  engine,  unknown  and  unidentified,  or  by  one  of  several  engines, 
some  of  which  are  unidentified,  evidence  that  sparks  and  burning  coals 
were  frequently  dropped  by  engines  passing  on  the  same  road  abont  the 
time  of  the  fire  in  question,  and  either  before  or  after,  is  relevant  and 
competent  to  show  habitual  negligence  on  the  part  of  the  company,  and 
to  make  it  probable  tliat  the  damage  oomplain>>d  of  proceeded  from  the 
same  cause.     Henderson  v.  PhUadelphia  etc  B'jf  Co.,  652. 

19.  Liabiutt  vor  Firrs — Bvidrmor.  — In  actions  to  recover  for  the  escape 
of  fire  from  locomotive-engines,  the  burden  is  npon  the  eomplainaat  to 
prove  negligence  in  their  eonatmction,  operation,  or  management  This 
fact  need  not  be  established  by  direct  or  positive  proof,  but  may  be  shown 
by  circumstantial  evidence.     Henderson  v.  Philadelphia  etc  R'y  Co.,  652. 

SO.  I^BiUTT  VOR  FiBBS  —  EviDRNOB.  —  Where  a  railroad  fire  complained 
of  b  shown  to  have  been  caused,  or  in  the  nature  of  the  case  could  only 
have  been  caused,  by  sparks  from  an  engine,  which  is  known  and  iden* 
tified,  the  evidence  should  be  confined  to  the  condition  tA  that  engine, 
its  management,  and  its  practical  operation;  and  evidence  tending  to 
prove  defects  in  other  engines  of  the  company  is  irrelevant^  and  shonld 
be  excluded.  The  evidence  mnst  also  be  confined  to  the  operation  of 
the  identified  engine  at  or  about  the  time  of  the  oeourrenoe  of  the  fire, 
Henderson  v.  Philadelphia  etc  R'y  Co,,  662. 

21.   LlABILITT    rOR    FiRSS  —  NBOUaRNO  —  SFARK-ARRRnBRI  —  PrXSUHF- 

TICK.  —  In  case  of  loss  by  fire,  fairly  attribntable  to  sparks  from  a  ruU 
road  company's  locomotive,  the  absence  of  a  spark-arrester  is  prima/acie 
evidence  of  negligence  on  the  part  of  the  company;  and  although  tha 
emission  of  sparks  is  not  of  itself  evidence  of  negligence,  the  fact  that 
they  cause  a  fire  at  a  considerable  distance  raises  the  presumption  that 
the  engine  is  not  provided  with  a  sufficient  spark-arrester.  Henderson 
V.  Philadelphia  etc  B'y  Co.,  652. 
fleo  Carrirrs;  Dskd3,  9;  Evidescb,  6-8;  Mastbb  and  SRRVAira^  lt|  Wa- 

TERCOURSBS,  9. 

RATIFICATION. 
See  Railroads,  11;  Taxm,  i. 
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REAL  PROPERTY. 

L  LAmuaa*  ajto  IterAirr  —  Bttildino  Standino  oh  Lbasbs  Land  d 
CHATm  RxAL,  WHKM.  — Where  a  lease  of  land  on  which  standa  a  build* 
liig  owned  by  the  lessee  contains  a  provision  that  such  building  may  be 
nmoTed  by  the  lessee  within  a  reasonable  time  after  the  expiration  of 
th*  term,  if  the  lessor  shall  not  pay  its  value,  to  be  determined  by  arbi- 
tration, snob  bnilding  is,  daring  the  running  of  the  term  of  the  lease,  an« 
aexed  to  the  land,  and  the  interest  of  the  lessee  in  both  building  and  land 
is  a  ehattel  reaL     Newhoff  v.  Mayo,  455. 

%  GsnairAi.  Law.  — Thb  Owmks  or  Propertt  has  a  Right  to  Dk»kd  its 
PosassaiOH,  and  if  necessary,  to  destroy  the  means  used  to  iarade  that 
poMeeiion.     People  v.  Kane,  574. 

8m  Bovsdabies,  4;  Easembnts;  Withsssis,  i,  i, 

REBATR 
See  Inscrakcb,  19. 

RECEIVERS. 
Baonm  ow  Rbittb  akd  PBorrra  or  MoRxaAOBD  Pbhosis  oakhot  bb 
AjrroniTBD  Pbhdino  Foreolosurb.  —  Where  a  mortgage  of  land  does 
aot  eontain  any  provision  subjecting  the  rents  and  profits  of  the  mort- 
gaged  premises  to  a  lien  to  secure  the  payment  of  the  mortgage  debt, 
sad  the  complaint  does  not  contain  any  allegation  of  waste  of  the  mort- 
gaged premises,  the  mortgagee  is  not  entitled  to  have  a  receiver  appointed 
to  eoUect  the  rents  and  profits  pending  his  suit  for  foreclosure.  Hardin 
▼.  Bardm,  78S. 

See  Apfbal,  1;  Comtracib,  2,  S, 

RECORDS. 

■m  AvnAiH  1}  Oovkts,  4;  Ettdencb,  10,  17;  HoMBSTBAOb  1|  iMananova, 

4|  lABiaATiOB  DisTRiors,  4;  Libns;  Nbw  Iuai«  S, 

REDELIVERY  BONDi 
See  Exbcutioh,  7. 

REFEREES. 

EiruM'k  BiroBt,  AmAL  Libs  wbou  Dbcrbb  OoKmicnra,  WBnr.  —  An  Bp* 

peal  Uee  fmn  a  final  decree  confirming  a  referee's  report^  Blthoogh  no 

SKoaptlaa  was  taken  thereto,  where  the  matter  involTed  in  the  appeal 

via  SMfe  sabmltted  to  nor  considered  by  the  ref  erM.    SanUm  r,  Smrdkt, 

REGISTRATION. 
See  Dbbbs,  S. 

REHEARING. 
Mae  JuDoMBim,  1. 

RENTS. 
See  QvrtM,  ii  Mobtoaobs,  I;  Rbcbtvbbs;  Watxboovbsbs,  7. 
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REPLEVIN. 
PtiAsarab— Aaj  iaituom  to  tax  aetion  of  replevin  may  be  prvred  andar  a 
i  imkL     WUU  ▼.  Qmrnnvif,  82a 

SEPDBLIOATION. 

RESCISSION. 
8m  GoxTBAon^  IQl 

RESERVATION. 
8m  Dud,  i, 

RES   GBSTiB. 
8m  Itzdsnox,  4-8;  Nbw  Tbxai«  4. 

RES  JUDICATA. 
See  JuDOMBNTs,  2-13. 

BB8TRAINT  OF  MARRIAO& 
Sm  Divisbs,  9. 

RESTRICTIONS. 
See  Dbvisss,  b,  & 

REVENUE. 
8m  Corpobationb,  7. 

RIGHT  OF  WAY. 

8m  DiBMk  9i  LanDLOBD  AM0  TuTAOi;  1. 

RIPARIAN  RIGHTS. 

8m  WATBBCOnBSBS. 

SALES. 
r,  1|  Biuui  ov  Ladiko;  Ooxtbaots,  0{  Vshdob  un  TvmamMmm, 

SATISFACTION. 
8m  Axto&nst  AMD  Clibnt^  L 

SCHOOLS. 

School  Dnntior  —  MuirioiPAi,  Cobpobatioks.  — An  organind  Mhool  dis- 
triot,  with  power  to  sue  aad  be  aued,  is  merely  a  gtKuf  oorporatioa  created 
for  edno&tional  porposee,  and  \a  not,  strictly  speaking,  »  mnnioipal  cor- 
poration.    Front  T.  Young,  412. 

OnrioiBS  or  School  Distbiot  —  Oath  ov  Omos.  —  School  district  offl- 
Mrs  are  not  municipal  officers,  and  therefore  are  not  required  to  take  an 
oath  of  office,  in  the  absence  of  express  provision  of  law  to  that  effeot. 
from  T.  Toung,  412. 

8m  Lahitatiohb  ov  Actions,  1;  Owiob  ahd  Ovviobbs,  1,  ft. 
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seduction. 

JL  BxDoonoir  VHsm  Pbobosx  or  Marriaoe  —  Imdiotmbht  for,  whkn  Snr* 
natMSr.  —  An  indictment  for  sedaction  under  a  promise  of  marriage^ 
whi<^  alleges  that  the  defendant  sednoed  the  prosecutrix  nnder  promis*' 
of  marriage,  is  sufficient  without  alleging  that  she  promised  to  marrj- 
him.     8UU«  ▼.  Eckler,  372. 

ti  Ix  Pbosboction  won.  Stats  must  Pbovs  Good  Rifuti  or  PsosKocTRixi. 
—  In  a  prosecution  for  seduction  under  a  promise  of  marriage,  the  Btat»' 
Is  required  to  allege  and  prove  in  the  first  instance  the  good  repute  of  ^ 
the  prosecutrix.    StaU  ▼.  EcJcler,  372. 

&  BviDmoB  Admissibls  oh  Trial  voa.  — Upon  the  trial  of  an  indictmentr 
for  seduction  under  a  promise  of  marriage,  the  defendant  may  ask  th»" 
proaeeatriz  if  sha  had  erer  authorised  any  one  to  aooept  money  to  settlo* 
tho  sait    BtaU  r.  BeUer,  872. 

SELP-CRIMINATIOM. 

See  CONTKKPT,  1. 

SEPARATE  PROPERTY. 
See  BouMDARiES,  6. 

SERVICES. 
IvnntnBiKO  with  Riqht  to.  —  He  who  unlawfully  interferea  with  aS" 
other's  right  to  services,  whether  they  be  the  services  of  a  male  or 
female,  a  minor  or  an  adult,  is  liable  for  actual  compensatory  damages, 
in  the  manner  and  upon  the  same  grounds  that  he  would  be  liable  for- 
the  unlawful  interference  with  any  other  property  right  of  another. 
Lawyer  t.  Fritcher,  621. 
So*  ABsmpsiT;  Frauoulsitt  CoHVBYANCfss,  2;  Parxkt  AiTD  Cmux 

SHERIFFS. 
A  BRnin  LBrmro  oir  teb  Profsrtt  ot  a  Thxrs  Pkbsoh,  while  aotinf^ 
under  a  writ  of  attachment,  must  be  regarded  as  incurring  a  liability  by^ 
the  doing  of  an  act  in  his  official  capacity  and  in  ▼irtoe  of  hia  office.. 
Bithop  ▼.  MeOiliia,  63. 

SLANDER. 

L  WoBDs  CaABonro  Unmabrisd  Wohait  wttb  FoRifioATioir  AonoHABLs: 
rsB  Sb.  —  An  aeeusation  is  actionable  that  falsely  charges  an  offena* 
which,  if  proved,  may  subject  the  party  charged  therewith  to  a  punish- 
ment not  ignominious,  but  which  brings  disgrace.  And  therefore  word* 
charging  an  unmarried  woman  with  fornication  are  actionable  per  at  iS' 
Rhode  Island,  although  the  punishment  for  fornication  in  that  state  ia 
simply  a  fine  of  not  orer  ten  dollars,  which  is  recoverable  by  complaint; 
and  warrant,  not  by  indictment.     KeUey  v.  Flahei-ty,  739. 

ti  Candidatb  iob  OmoB,  Falsb  Statbhbkts  Defamatobt  of,  hot  Priyi- 
I.BOBD.  —  False  statements  defamatory  of  the  character  of  a  oandidate> 
for  public  office^  although  made  in  good  faith,  are  not  privil^od.  SmUkt 
T.  Bnrrus,  329. 

See  Malioiotts  Prosboutioh,  18. 

SPECIFIC  PERFORMANCE 
See  CoNTRAOTS,  4;  Dbbdb,  1« 
Am.  St.  Rbp.,  Vol.  XXVIL  — 66 
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STATES. 
'1.  KiGLnmoi  —  LiABiLiTT  07  Stati.  —  A  stalifl  ia  not  answerable  to  one  of 
its  officer*  or  servants  for  damages  resulting  to  him  from  the  miscondact 
or  negligence  of  another  officer  or  servant.  The  doctrine  of  retpondeat 
wwgerior  does  not  prevail  against  the  sovereign,  in  the  necessary  employ. 
ment  of  public  agents.     Bourn  v.  Hart,  203. 

-'ti   BtATB  IB  KOT  LlABLS  rOR  THB  NeOLIOEMCE  OR  MlSTEASANCS  of  itS  officerS 

or  agents,  except  when  such  liability  is  voluntarily  assumed  by  its  legis« 
Utor*.    Bouru  t.  Hart,  203. 
ite*  Corporations,  9;  Intbrstats  CIommircb;  Irrigation  Districts,  8-10; 
Jai>OKRNT3,  8,  10;  Ljmitatioks  of  Actions,  4;  MuNioiTAit  Co&roHA< 
noKa,  5;  Patbnts,  3;  Seduction,  2;  Stat0tss,  1,  6,  8b 

STATUTES. 

'h  CknrsTiTUTiONAL  Law.  —  The  Policb  Power  of  aStati  Extends  to  all 
regulations  affecting  the  lives,  limbs,  health,  comfort,  good  order,  morals, 
peace,  and  safety  of  society.     State  v.  Heinemann,  34. 

4:  Constitutional  Law  —  Pharmacy.  —  A  Statute  Requiring  that 
Eybrt  Person  ELeefinq  a  Pharmacy  store  or  shop  for  retailing,  com- 
pounding, and  dispensing  drugs,  medicines,  or  poisons  shall  be  a  registered 
^banaadst,  or  have  in  his  employ  a  registered  phiurmaoist,  and  provid- 
ing that  every  person  desiring  to  become  a  registered  pharmacist  shall 
possess  certain*  qualifications  prescribed  in  the  act,  to  be  ascertained  as 
therein  provided,  luid  that  a  registration  fee,  not  exceeding  two  dollars, 
riiaU  be  paid,  is  constitntionaL     State  v.  Heinemann,  34. 

IL  Constitutional  Law — Leoislation  Conferring  Incidental  Advan* 
TAOBS  upon  Individuals,  —  Whenever  it  is  apparent  from  the  scope  of 
A  statnte  that  its  object  is  for  the  benefit  of  the  public,  and  that  the 
•means  by  which  the  benefit  is  to  be  attained  are  of  a  public  char* 
•aeter,  the  act  will  be  upheld,  even  though  incidental  advantages  may 
accrue  to  individuals  beyond  those  enjoyed  by  the  general  public.  In  re 
Madera  Irr.  DiaU,  106. 

-^  Constitutional  Law  —  General  Law  of  Local  Application — Irriga- 
tion District.  —  Whenever  a  special  district  of  the  state  requires  special 
legislation  therefor,  aa  for  irrigation  purposes,  the  legislature  may,  by 
general  law,  authorize  the  organization  of  such  district  into  a  public  cor- 
'  poration,  with  such  powers  of  government  as  it  may  choose  to  confer 
■pea  it  which  are  peculiarly  appropriate  to  such  an  organisation.  It  is 
ao  valid  objection  to  such  law  that  there  is  but  a  single  district  to 
wUoh  it  ia  applicable  at  the  time  of  its  enactment.  In  re  Madera  Irr. 
DkL,  106. 

4L  ChnrarrruTioNAL  Law — Obkbral  Laws  of  Looai.  Appuoation.  — The 
legislature  may  enact  general  laws  which,  from  their  nature,  will  be  capa* 
ble  ol  enforcement  in  particular  portions  of  the  state  only;  or  it  may  by 
•ther  general  laws  aathoriae  the  organization  of  municipal  corporations 
vhidi,  from  the  nature  of  the  functions  intrusted  to  them,  can  find  oo* 
—sioa  for  organization  in  oertain  portions  of  the  state  only;  and  it  may 
■Iqr  saeli  ganeral  laws  provide  lor  the  organization  of  such  or  as  many 
■species  of  municipal  corporations  as,  in  its  judgment,  are  demanded  by 
tiie  public  welfare  of  the  state  and  lis  peoplew  In  re  Madera  Irr.  DitL, 
106. 

'C  OoNSTmrnoNAL  Law  —  Lboiblation  for  Local  Ijiprovkmevt.  —  A  stit- 
«te  authorizing  an  ezpeaditure  for  a  local  iai^ruveuient  ij  a  ld^id.a.i..vd 
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fceliratton  Ihat  meli  expenditure  is  for  a  public  purpose  and  for  the 
ybtio  welfare,  and  ■neb  action  ia  not  to  be  disregarded  by  the  conrta 
vpon  an  assumption  by  them  that  such  legislation  is  unwise,  or  that  it 
may  be  injurious  to  some  of  the  individuals  who  are  affected  by  it.  In  rt 
Madera  Irr,  Dist.,  106. 

f.  CoNSTiruTiONAL  Law  —  QiJTS  Forbidden.  —  A  statute  appropriating 
money  to  pay  the  claim  of  a  guard  at  a  state  prison,  for  personal  injury 
resulting  to  him  from  the  loss  of  his  arm  while  in  the  discharge  of  his 
duties,  is  forbidden  by  the  clause  of  the  constitution  of  California  declar< 
ing  that  the  legislature  shall  have  no  power  to  make  any  gift  of  any 
publio  money  to  any  individual,  or  to  grant  any  extra  compensation  or 
allowance  to  any  public  officer  or  servant  of  the  state,  after  the  service 
has  been  performed,  or  the  contract  has  been  entered  into,  and  per* 
formed  in  whole  or  in  part.     Bourn  ▼.  Hart,  203. 

lb  OoNSTmrnoNAL  Law  —  Appropriation  K)r  "World's  Fair." — A  stat- 
ute appropriating  money  to  meet  the  expenses  of  erecting  buildings  and 
maintaining  an  exhibit  of  the  products  of  the  state  of  California  at  the 
World's  Fair  Columbian  Exposition  at  Chicago,  and  providing  that 
such  appropriation  is  to  be  expended  and  disbursed  under  the  exolu* 
gira  eharge  and  control  of  a  commission  to  be  appointed  by  the  governor 
of  the  state,  is  valid  as  making  an  appropriation  for  a  public  use,  and 
la  not  in  eonfliot  with  a  constitutional  provision  forbidding  the  appropri* 
ation  of  state  money  to  any  institution  not  under  the  exclusive  manage- 
moot  and  eontrol  of  the  state,  as  a  state  institution.  Daggett  y.  Colgan, 
96. 

Im  BooiTDABns,  4;  CoMSTrnrnoNS,  1;  Corporatioits,  6;  Coubtb,  2;  Dbdi- 
oatioh;  Dbbds,  3;  Bxsoutobs  and  ADinNisTRATORS,  6-8;  Girrs,  3; 
iNScmANOB,  18,  19;  Intbrstatb  Comubrob;  Irrigation  Distkiots; 
LnfRATiONB  ov  AonoMs,  3;  Master  and  Servant,  5;  Munioipai.  Cor< 
tomATioNs,  8;  NaaonABLB  iNHTRiriuufTa,  8;  Pobuo  Lamds}  Taxm,  t) 
WAnuuwaRUi}  WtrNissBs,  1. 

STATUTE  OF  FRAUDS. 
■m  Bovvsabibs,  4;  CoNTRAora^  2,  8}  EviDairoi^  H 

STATUTE  OF  UMITATIOll. 
8m  Limrations  ov  Aanom, 

STOCKS. 
OoBVomAnom,  S-7;  Dubbss,  %  •}  PAtim%  l| 

8T0PPA0B  IN  TRANSITU. 
•m  Bou  ov  LADXNa;  Ci 


STREETTSL 
EmmwAn,  1-S|  MvNioirAi.  Oobxwatidw^  I^  U^  111 


SUBROGATION. 
Ajrv  OkBDrroB,  1-S;  Honanuu^  S| 

SUBSCRIPTION. 
8m  Cokporatioms,  2-7* 
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SUICIDE. 
1m  HonoiDB,  1;  Pakbkt  axd  Childv  & 

SUMMONS. 
8m  Abatshbnt;  Pbocisb. 

SURFACE  WATERS. 
See  Watkbooorsbs,  9-11. 

SURGEONS. 
Sm  Phtsioianb  Ain>  Qvuawoma, 

SURVEYS. 
See  BouNDARin. 

SURVIVAL  OF  ACTIONS. 
See  Abatbmknv. 

TAXES. 

L  ObOTirnmoNit  Law  —  Powkb  ov  Taxatioit.  —  The  power  of  the  legisla* 
tare  in  matien  of  taxation  is  unlimited,  except  as  restricted  by  constitu- 
tional  provisions.  It  may  provide  by  assessment  for  a  local  improvement, 
and  determine  the  basis  of  apportionment  without  regard  to  any  special 
loeal  benefit  to  the  tax-payer.  It  may  also  determine  in  advance  what 
property  will  be  benefited,  by  designating  the  district  in  which  the  tax 
is  to  be  collected,  as  well  as  the  property  upon  which  it  is  to  be  imposed. 
In  re  Madera  Irr.  Diat.,  106. 

IL  OoxsrrnrnoNAL  Law  —  Taxation  vob  Locai.  Impbovkmknt.  — It  is  not 
necessary  to  the  validity  of  a  tax  imposed  for  local  improvement  to 
■how  that  all  property  within  the  district  may  be  actually  benefited,  and 
•Ten  if  it  appears  that  no  benefit  is  received  by  sach  property,  it  is  not 
thereby  exempted  from  bearing  its  portion  of  the  assessment,  nor  is  the 
•ot  imposing  the  tax  unconstitutional  because  it  provides  that  such  prop* 
•rty  shall  be  assessed,     /n  re  Madera  Irr.  DiaL,  106. 

Il  Oapital  Stock  ot  Corfobation.  —  A  corporation  engaged  in  producing 
electricity  and  selling  it  for  the  generation  of  light,  heat,  or  power,  is 
not  a  manufacturing  corporation,  within  the  meaning  of  a  statute  exempt- 
ing from  taxation  the  capital  stock  of  manufacturing  corporations  not 
engaged  in  the  manufacture  of  liquors  or  of  gas.  Commonwealth  v.  Bdi- 
mn  Bieetrie  Light  Co.,  68S. 

4.  Patbht  RiOHTa  —  Stock  or  Cobpobation. — The  capital  stock  of  one 
corporation  paid  to  another  corporation  as  the  consideration  for  the  right 
to  use  a  patented  appliance  for  the  production  of  electricity  within  a  cer* 
tain  territory  as  lessee,  the  patentee  retaining  exclusive  ownership  of  the 
patent  and  the  exclusive  right  to  manufacture  and  dispose  of  the  patented 
appliance  leased,  is  not  an  investment  in  patent  rights,  and  such  stock 
is  therefore  subject  to  taxation  by  the  state.  CommoitweaUh  v.  Edison 
Nectrie  Light  Oo.,  68a 

k  Tax  Salb  of  Land,  Ownsb  Ratitibs  bt  Aocbptibo  Part  o»  Procrbds 
OiF,  whbn. — Where  an  owner  of  land  sold  for  taxes,  with  knowledge  of  all 
the  facts,  accepts  a  part  of  the  proceeds  of  the  sale,  he  thereby  recognizes 
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and  ratifies  Its  Talidity,  and  cannot  afterwards  be  heard  to  question  it 
Olybttm  T.  McLaughlin,  369. 

See  CospoRATioMS,  7,  9, 11;  D]tEi>s,  3;  Evidbncb,  9;  Intkrstatb  Commebci; 
IsRiOATiov  DuraiOTs,  7,  10;  Municipal  Cobpo&atioms,  9-11;  Pat- 
wn&,  8. 

TELEGRAPHS. 

1.  DuTT  «o  AoosFT  AKD  TRANSMIT  All  LAwnTL  Mbssaobs.  —  Any  dis- 
patch which  a  telegraph  company  can  lawfully  transmit  by  its  own 
dioice  it  mnst  transmit  and  deliver,  and  it  cannot  reject  any  dispatch 
en  account  of  its  subject-matter,  unless  by  sending  it  the  company  would 
or  might  subject  itself  or  its  servants  either  to  indictment  or  civil  ac* 
tion.     Gray  v.  Western  U.  Tel  Co.,  259. 

t,  Dott  10  Tbansmit  and  Dklivkr  Messages  Rblatino  to  "  Fitturbs." — 
It  is  not  illegal  for  telegraph  companies  to  receive  and  transmit  messages 
relating  to  speculative  transactions  in  "futures,"  when  that  class  of 
business  has  not  been  made  penal  by  statute;  and  when  messages  of  that 
nature  an  offered  and  paid  for,  they  must  accept,  transmit,  and  promptly 
deliver  them,  although  the  damages  for  failure  to  correctly  transmit  and 
promptly  deliver  them  cannot  be  measured  by  the  result  of  such  speou* 
lative  dealings.     Gray  v.  We«tem  U.  Tel  Co.,  259. 

&  Putt  to  Deliver  Msssaob  Addressed  to  Onb  Person  in  Care  of 
Another.  —  Where  a  telegram  is  addressed  to  one  person  in  care  of  an- 
other, the  telegraph  company  must  use  reasonable  care  to  find  and  deliver 
to  the  party  addressed  upon  a  failure  to  deliver  to  the  party  in  whose 
oare  the  message  is  sent,  or  it  must  respond  in  damages  for  its  negli* 
gence  in  this  respect,  especially  when  the  party  addressed  is  well  known 
at  the  place  where  the  message  is  received  for  delivery.  Western  U.  Tel 
Co,  V.  Houghton,  918, 

4.  DuTT  TO  Deliver  Mbssaob  to  Partt  Addressed.  —  Where  a  telegram 
ia  addressed  to  one  party  in  care  of  another,  the  non-existence  of  the 
party  in  whose  care  the  message  is  sent  will  not  relieve  the  telegraph 
company  of  its  duty  to  exercise  reasonable  care  to  find  and  deliver  the 
message  to  the  party  addressed.      Western  U.  Tel.  Co.  v.  Houghton,  918. 

§,  lOANLTCr    FOR  DeLAT  IN    DeLIYBRT    OF  MESSAGE    RELATING    TO    "  FuT< 

VRBS." — A  telegraph  company  cannot  escape  its  liability  for  negligent 
delay  in  delivering  a  message  received  for  transmssion  and  paid  for,  on 
the  ground  that  it  relates  to  a  sale  of  "  futures,"  unless  it  is  made  a 
erime  or  tort  to  speculate  in  "  futures,"  or  would  subject  the  company  to 
indictment  or  civil  action  to  receive  and  transmit  a  message  in  relation 
thereto.    Gray  v.  We«tem  U.  TeL  Co.,  259. 

%,  Delay  ur  Deltvbrt  of  Tbleoram  —  Special  Damages. — To  authorijce 
a  recovery  of  special  damages  for  delay  in  the  delivery  of  a  message,  the 
tel^raph  company  must  have  had  notice,  either  from  the  face  of  the 
message  or  otherwise,  at  the  time  of  receiving  it,  of  the  circumstances  out 
•f  whioh  special  damages  might  arise.     Gulf  etc  Ify  Co.  v.  Loonie,  891. 

f.  Dblat  in  Dbuvbrt  of  Telegram  —  Measure  of  Damaobs.  —  In  an 
action  by  a  building  contractor  against  a  telegraph  company ^or  its  negli* 
gent  delay  in  delivering  a  message  sent  by  him  requesting  the  forward* 
ing  of  plans  and  specifications,  with  notice  to  the  company  that  they 
were  wanted  to  aid  him  in  buying  building  material,  the  measure  of  dam* 
ages  is  the  amount  paid  for  the  telegram,  the  value  of  time  lost,  and  ex- 
penses incurred  by  the  delay,  and  any  advance  in  the  price  of  material 
within  such  time  as  by  the  use  of  reasonable  diligence  the  contractor 
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•oald  haT6  had  tho  plans  and  specifications  fonrarded  to  him  after  dit- 
•orwing  the  delay.     Ovl/B'y  Co.  v.  Loonie,  891. 

IL  DkuLT  a  Dblitirt  of  Msssaqe — Dahaqbs  vor  Mxittal  AnauisH. — 
Where  a  telegraph  company  receives  a  prepaid  measaije  from  a  mother 
to  her  son,  consisting  of  the  words,  "  Your  step-father  died  this  mom* 
ing,"  with  notice  that  it  is  important  that  it  be  seat  at  once,  she  may 
recoTer  damages  for  the  mental  anguish  anstained  from  the  non-delivery 
of  the  message.     Wegtem  O.  Tel  Co.  v.  NaUona,  914. 

&  Daicaom  voa  Nom-dbutest  or  Tbleqrah — When  Excbssits. — A 
rerdiot  for  four  thousand  five  hundred  dollars  against  a  telegraph  com- 
pADy  for  the  non-delivery  of  a  telegram  from  a  mother  to  her  husband 
loli^ing  to  their  son,  and  reading,  "Lush  is  worse;  come  home,"  b 
MCoeeniTO  and  should  be  set  aside,  although  the  father  did  not  reaeh  thia 
■M  «ata  aftar  hia  death.     Western  U.  TeL  Oo.  t.  Houghium,  918. 

TELEPHONES, 
■aa  BrxDnai,  14;  Intsrstatk  Coum sbcb;  Patbhtb,  t, 

TENANTS  IN  COMMON. 
See  Co-TBXANor. 

THEPT. 
See  Larcekt. 

THREATS, 
laa  Contracts,  11,  12;  Dusxh. 

tulb  insurance  company. 

8ae  YsMDuR  and  PuRCHAasR,  S. 
TOLLS. 

8ae  CORFORATIOHt^  7* 

XORTS. 

■at  HiMMam,  9%  Hvsbavd  and  Wife,  S;  Master  ahd  SiBVAirr,  4,  8,  0; 

Railroads,  9;  Teleoraphs,  6. 

TOWNSHIPS. 
See  Highways,  6. 

TRADE-MARKS. 

L  TftAmhMABKI  ABB  VOR  THB  PURPOSE  of  pointing  oat  the  source,  origin, 
ar  ownership  of  the  goods  to  which  they  are  applied,  or  the  dealer's 
plaoe  of  bosinesst  and  they  nsnally  inelade  the  name  of  the  mannfao- 
tarer  or  dealer,  though  they  sometimes  consist  of  some  novel  device,  ar> 
bitrary  eharacter,  or  fancy  word,  applied  without  special  meaning,  and 
which  by  use  and  reputation  comes  to  serve  the  same  purpose.  Oetaler 
T.  Otiebt  2a 

%  A  Trade  Mark  or  Name  can  Protbot  only  ths  Owner's  Trade  or 
Business,  and  cannot  do  this  to  the  extent  of  precluding  others  from 
carrying  on  a  like  trade  or  business,  provided  they  do  not  so  carry  it  on 
as  to  mislead  incautious  persons  into  the  belief  that  they  are  dealing 
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with  him  or  pnrohiiing  the  products  of  his  mannfacture.  Gessler  r. 
Orieb,20. 

S.  Thb  Wokss  "Hbasaohi  WAnaa,"  Registbrkd  and  Used  as  a  part-. 
of  a  trade-mark,  cannot  gire  any  exolasive  right  to  the  use  of  those- 
words.     Oessler  y,  Orieb,  20. 

4.  Labkl  —  iHJUHcnov.  —  An  unincorporated  association  known  as  the  "  Ci- 
gar  Makers'  International  Union, "  formed  for  promoting  "  the  mental, 
moral,  and  physical  welfare  of  its  members,"  but  which  is  not  a  manufac- 
turer nor  dealer  in  eigars,  cannot  eusquire  a  trade-mark  in  a  label  adopted. 
by  it,  distinguishing  and  discriminating  between  the  work  of  uniou  and* 
non-union  workmen,  and  an  injunction  will  not  lie  to  restrain  the  use  of' 
a  spurious  imitation  of  such  label  by  a  member  of  a  subordinate  cigar- 
makers'  union.     McVey  ▼.  Brendel,  625. 

§t  BiMiLAKiTT  or  Paokagss  A5I>  ov  DiaECTioNS. — The  fact  that  one  who< 
manufactures  and  sells  wafers  for  headache  puts  them  up  in  boxes  simi- 
lar in  form,  and  accompanied  by  labels  containing  directions  for  U8» 
tabstantiaUy  identical  to  those  oaed  by  another  manufacturer,  does  not; 
constitute  an  infringement  of  the  latter's  trade-mark,  where  his  name  i» 
not  used,  and  the  trae  name  of  the  manufacturer  and  his  place  of  busi- 
ness are  printed  on  each  label,  and  there  is  nothing  to  indicate  that  he 
is  selling  his  goods  as  and  for  the  goods  manufactured  and  sol  1  by  an- 
other person.     Oeuler  t.  Orieb,  20. 

tb  Ownership.  —  An  unincorporated  association  formed  "  for  promoting  the 
mental,  moral,  and  physical  welfare  of  its  members,"  but  which  is  neither 
»  manufacturer  nor  a  dealer,  cannot  acquire  a  trade-mark  in  a  label 
adopted  by  it.     Mc  Yey  t.  Brendel,  625. 

TRESPASS. 
Mkabubb  oj  Damaoks.  —  In  an  action  for  injurious  trespass  to  land,  the 
measure  of  damages  is  the  cost  of  restoring  the  land  injured  within 
the  period  of  the  statute  of  limitations  to  its  former  condition,  and  if  the 
eost  of  restoration  will  eqnal  or  exceed  the  value  of  the  Und  injured, 
then  its  value  is  the  measure  of  damages.  The'  rule  as  to  damages  for  m. 
taking  by  eminent  domain  is  not  applicable  in  such  case.  Lentz  v.  Cofv 
megie^  717. 

TRESPASS   TO  TRY  TITLE. 

Stzsknob  —  Phobatb  Balis — Rsoordas  Eyidxncbot  Lxitd  Sold. — The 
record  of  a  probate  coort,  showing  the  sale  of  land  described  only  as  the 
**  8.  Burks  survey,"  is  inadmissible  in  an  action  of  trespass  to  try  title 
to  show  title  to  another  and  distinct  tract  of  land  known  as  the  "S.  Banka- 
■orvey  ";  nor  is  parol  evidence  that  the  land  sold  was  appraised,  adver- 
tised, and  auctioned  as  the  "  Banks  survey  "  admissible  in  such  case  t»- 
■how  that  snch  survey  was  intended  to  be  sold,  and  to  thus  contradict 
the  record  of  the  probate  court.  ColUtu  v.  Ball,  877. 
See  Imjumotiokb»  1;  Maijoious  Pbossoutiom,  5;  Nuisasoik  L 

TRIAU 

1.  EyiDKVO  SumoiBKT  to  Submit  Question  to  Jubt. — To  Justify  the  sub- 

^'mission  of  any  question  of  fact  to  a  jury,  the  proof  must  be  suflScient  to 

raise  more  than  a  mere  conjecture  or  surmise  that  the  fact  is  as  alleged. 

It  must  be  such  that  a  rational,  well-constructed  mind  can  reasonably 

draw  from  it  the  conclusion  that  the  fact  exists,  and  when  the  evidence 
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fa  not  soffiofent  to  justify  such  an  iaference,  the  eonrt  may  properly  re< 
fose  to  Bubmit  the  question  to  the  jury.      Janin  v.  London  etc  Bank,  82. 
%  Btidbnob  01  A  WiTNBsa  HAY  BB  DISREGARDED,  though  he  Is  not  contra- 
dicted, if  he  is  a  party  or  is  interested,  and  therefore  the  court  must 
■abmit  to  the  jury  the   question  of  his   credibility.     Hence,  where  a 
plaintiff  seeks  to  recover  a,s  a  bona  fide  purchaser  of  a  note  which  was 
obtained  from  the  maker  by  fraud,  and  testifies  to  facts  tending  to  show 
that  he  is  each  a  holder,  the  question  of  his  good  faith  cannot  be  with- 
drawn from  the  jury.     Joy  v.  Diefendorf,  484. 
IL  Byn>BNO>  as  to  how  Fab  a  Child  codld  havb  bbbn  Sebn  at  a  time 
and  place  designated  is  properly  excluded,  because  it  is  for  the  jury  to 
determine  that  question  from  all  the  facts  and  circumstances  disclosed 
to  them.     Hermes  v.  Chicago  etc  R'y  Co.,  69. 
^  Wholb  or  Chasob  to  Jury  to  bb  Considered  Toqethbr.  —  The  whole  of  a 
judge's  charge  to  the  jury  most  be  considered  together,  and  where,  when 
so  considered,  it  correctly  states  the  law,  it  will  be  upheld,  although  a 
particular  sentence  thereof,  if  considered  by  itself,  might  be  open  to 
objection.    State y.  Levelle,  799. 
4ti  Prosbcutino  Offiobr,  Improper  Resiarks  bt,  in  Arocubmt  shohld  bb 
Avoided. — Prosecuting  officers  should  avoid  remarks  or  arguments 
which  are  calculated  to  improperly  influence  juries  to  go  outside  the  evi- 
dence and  instructions  to  determine  the  grade  of  the  offense  for  which  a 
conviction  should  be  had.     An  argument  by  such  an  officer  that  a  con- 
viction for  petit  larceny  would  impose  on  the  county  and  tax-payers 
large  expenses  should  therefore  be  avoided.     State  v.  War/ord,  322. 
^.   FiNDiNQS  —  Verdict  —  Intbrprbtation. — Where    the    findings    will 
fairly  admit  of  an  interpretation  which  will  make  them  harmonious  with 
one  another  and  with  the  general  verdict,  that  interpretation  should  be 
given,  rather  than  one  which  will  overturn  and  destroy  both  the  find- 
ings and  the  verdict.     Jackson  v.  Linnington,  300. 
U.  PRAonoB  —  Eyidbncb.  —  Where  a  Witness  Being  Swift  in  responding 
to  a  question  makes  an  answer  which  is  not  admissible,  the  party  in- 
jured thereby  should  move  to  strike  it  out,  and  failing  to  do  this,  cannot 
afterwards  complain.     Bigelow  v.  Sickles,  25. 
<•  Nonsuit  not  Proper  whbrb  there  is  Some  Evidence  op  Negligence.  — 
In  an  action  to  recover  damages  for  the  alleged  negligence  of  the  de- 
fendant, it  is  not  proper  to  grant  a  nonsuit  where  there  is  some  testimony 
tending  to  show  an  omission  of  duty  on  his  part.     Carter  v.  Oliver  Oil 
Co.,  815. 
ike  Boundabibs,  2,  6;  Dahaoes,  3;  JaRisDioriON,  1;  Libbl,  10;  Malicious 
Prosbcutioit,  S,  11,  14;  Negligbnob,  7;  Nbw  Trial;  Railroads,  7} 
WrrirBssBS,  6. 

TRUSTS. 

3.  How  Created.  — No  certain  form  of  words  is  required  in  the  creation 
of  a  trust,  but  the  intention  must  be  complete  and  plainly  manifest,  and 
not  derived  from  loose  and  equivocal  expressions  of  the  parties,  made  at 
different  times  and  upon  different  occasions.  Any  words  which  indicate 
with  sufficient  certainty  a  purpose  to  create  a  trust  will  be  effective  in 
so  doing,  without  the  use  of  the  words  "trust"  or  "trustees."  Estate 
<{/  SmUh,  641. 

%  Facts  Which  Constitute.  —  The  facts  that  a  person  purchases  bonds, 
payable  to  bearer,  and  places  them  in  an  envelope  containing  the  indor8e> 
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■Mnl  erar  hia  !iiltlal8  «h«t  they  are  held  '*  for  Tom  Smith  Kelly,  **  while 
the  entries  in  the  parcbaaer's  acooant  and  memorandum-books  over 
Ui  dgnatare  show  that  the  bonds  were  "bought  for,"  "are  the  prop- 
erty of,"  and  "belong  to,"  his  ."nephew  and  godson  Thomas  Smith 
Kelly,"  and  that  the  interest  on  such  bonds  was  placed  to  the  credit  of 
the  latter,  together  with  a  declaration  made  by  the  purchaser  to  the 
father  of  said  Kelly,  that  "  he  had  laid  by  or  appropriated  some  bonds 
lor  Tom,"  and  the  faot  that  the  written  declarations  of  such  purchaser 
were  carefully  preserved  by  him  until  his  death,  are  sufficient  to  estab- 
Uah  bis  intention  to  bold  the  bonds  as  trustee  for  his  nephew,  and  to  rest 
the  latter  with  the  beneficial  ownership  of  them  as  against  the  decedent's 
residuary  legatees.  Estate  of  Smith,  641. 
&  OifTa — JxrKBWJtat  Girr  will  Cbbatk  Trust.  —  What  is  clearly  intended 
as  a  gift»  bat  is  imperfect  as  such,  will  not  be  given  effect  by  construing 
it  aa  a  declaration  of  trust.  Equity  will  not  perfect  an  imperfect  gift, 
nor  impale  a  trosl  oiiere  none  was  in  mmtemplatioii.  SkkUe  qf  SmUht 
641. 
4  Air  Bniobobablk  Tbitst  is  one  in  which  some  person  ot  class  d  persons 
ha*  a  right  to  all  or  a  part  of  a  designated  fund,  and  can  demand  its 
MBTafaaoe  to  them,  and  in  oaae  such  demand  is  refused,  may  sue  the 
IraaleM  in  a  court  of  equity, '.and  compel  compliance  with  the  demand. 
TOdem  f.  Gheent  487. 
§,  Whxv  a  Trust  is  Intsvdkd,  it  will  be  equally  effectual  whether  the 
'  donor  transfers  the  title  to  a  tarustee,  or  declares  that  he  himself  holds 
the  property  for  the  purposes  of  the  trust.  Estate  qf  Smith,  641. 
C  BxBOOTOST  Trust  is  Onk  in  which  the  limitations  are  imperfectly  de- 
clared and  the  donor's  intention  is  expressed  in  such  general  terms  that 
something  not  fully  declared  Is  required  to  be  done  in  order  to  complete 
and  perfect  the  trust  and  to  give  it  effect.  Estate  qf  Smith,  641. 
7.  BxsouTJKD  Trust  is  Onb  in  which  the  limitations  are  fully  and  perfectly 

declared.     Estate  qf  Smith,  641. 
H  OoHTnruAHOX  or.  —  Where,  by  a  will,  property  is  directed  to  be  held  in 
trnit  and  invested,  and  the  trastees  are  to  pay  a  specified  sum  monthly 
to  the  testator's  son  for  his  support  and  maintenance,  and  that  of  the 
latter's  daughter  during  her  minority,  provided  she  resides  with  certain 
relatives  after  she  attains  the  age  of  eight  years  and  until  she  is  twenty- 
five  years  old,  and  if  she  survives  her  father  she  is  to  receive  one  half  of 
the  trust  funds,  and  the  remainder  shall  be  divided  among  testator's 
heirs  at  law,  but  in  no  event  shall  testator's  son  be  vested  with  or  con- 
trol any  part  of  the  principal,  the  trust  thus  created  continues  after  the 
death  of  the  daughter  and  during  the  life  of  her  father.     Matter  qf 
Smith,  686. 
ti  A  Trust  without  ▲  BsNinoiART  who  can  claim  its  enforcement  is  void, 
and  this  objection  is  not  obviated  by  the  existence  in  the  trustees  of  a 
power  to  select  a  beneficiary,  unless  the  claim  of  the  persons  in  whose 
favor  the  power  may  be  exercised  has  been  designated  with  such  cer- 
tainty that  the  court  cam  ascertain  who  were  the  objects  of  the  power. 
Tilden  v.  Green,  487. 
M.  Trust  Power,  to  be  valid  in  the  state  of  New  York,  must  designate  some 
person  or  a  class  of  persons,  other  than  the  j;rantee  of  the  power,  as  its 
objects,  and  it  must  be  exercised  for  the  sole  benefit  of  such  designated 
beneficiary,  and  its  execution  must  be  compellable  in  equity.     A  non- 
enforceable  trust  power  is  an  impossibility  under  our  laws,  unless,  by  the 
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instmmont  creating  it,  it  is  expressly  made  to  depend  for  ita  exeention 
on  the  will  of  the  grantee.     Tilden  v.  Oreen,  487. 

11.  Cr-rBKS. — The  equitable  doctrine  of  cy-prea  prevailing  in  the  Engliab 
ooort  of  chancery,  and  which  was  applied  to  gifts  for  charitable  purposes 
when  no  beneficiary  was  named,  has  no  place  in  the  jurisprudence  of 
New  York.     Tiiden  v.  Qrten,  487. 

IS.  Wire's  EABKiMaa  —  Gar  of,  bt  Husband  Infkrked,  whks  —  Rrsult- 
ZHO  Tbust.  —  Where  a  husband,  free  from  debt,  allows  the  earnings  of 
his  wife  to  accumulate  in  the  hands  of  her  employer,  and  he  never  claims 
nob  earnings  as  his  own,  an  executed  gift  thereof  from  him  to  her  will 
b«  inferred,  and  if  he  subsequently  purchases  therewith  a  lot  of  land, 
taking  th«  title  thereto  in  his  own  name,  a  resulting  trnst  will  arise  in 
her  favor.     GfrarUham  v.  Orantham,  839. 

UL  Trusts  va  Murcastil*  Business  —Partnership.  —  A  trust,  and  not  a 
partnership,  is  created  when  a  trustee  appointed  by  a  court  has  the  entire 
oontrol  and  sole  management  of  a  meroantile  business,  for  the  benefit  of 
the  beneficiaries  named  in  the  instrument  creating  the  trust,  without  any 
right  on  their  part  to  withdraw  their  interests.     Connolly  t.  Lyons,  935. 

14.  Pbbsonai.  LlABiLiTr  OF  Tbustxbs.  —  Bbneficiasies  at  a  trust  are 
not  necessary  parties  to  a  suit  for  a  debt  incurred  by  the  trustee  in  the 
numagement  of  the  trust,  and  for  which  he  is  personally  liabia.  Con- 
naliy  r.  Lyons,  935. 

VL  PxB80N.iI.  LlABiUTT  OF  iTBUSTXB.  —  A  trustee  who  carries  on  a  mer- 
oantile bosiness  with  the  trust  assets,  for  the  benefit  of  the  eeatuU  que 
tnut,  is  responsible  to  the  trust  creditors,  not  only  to  the  extent  of  the 
tmst  assets,  but  also  with  his  own  property.     Connolly  v.  Lyons,  935. 

18.  PxBSOVAL  IJABILmr  OF  Tbustss.  —  A  trustee  who  carries  on  a  mer- 
cantile business  with  the  trust  assets,  for  the  benefit  of  the  ceatuis  que 
trust,  is  personally  liable  for  goods  purchased  by  him  and  charged  to  the 
trost  without  first  establishing  the  account  as  a  debt  against  the  trust 
•state,  nor  ar«  the  beneficiaries  necessary  parties  to  the  suit.  Connolly 
T.  Lyons,  935. 

17*  Tbust  Estatb  of  Tbustbb  of  Expbbss  Tbust  Dbscbnds  to  his  Peb- 
BONAL  Refbesektatiyx.  —  Upon  the  death  of  a  trustee  of  an  express  trust 
of  personal  property,  the  trust  estate  descends  to  his  personal  representa- 
tive, and  an  action  affecting  the  tmst  estate,  pending  in  his  own  name 
ftt  the  time  of  his  death,  may  be  revived  and  prosecuted  in  the  name  of 
his  executor  or  administrator,  where  it  does  not  appear  that  a  successor 
has  been  agreed  upon  or  appointed.     Reyhum  v.  Mitchell,  350l 

8w  Cobfobations,  8;  Co-tenanct,  2,  3;  Debtor  and  Cbbditor,  3;  Db- 
▼ISBS,  1,  2;  Equitt,   3;  Gifts,  1,  3;  Homestead,  2;  Judomxiits,   8; 

LXGAdXS,  2;  MUMIOIFAL   COBFORATIONS,  6;   WiLLS,  3,  4. 

TURNPIKES. 
See  HiGHWATS,  4. 

USURY. 
A  Hora  n  xror  Void  ts  the  hands  of  a  third  person  who  has  purchased  it  at  a 
discount  greater  than  the  legal  interest,  unless  the  instrument  had  no 
inoeption  between  the  parties,  or  was  not  intended  to  be  available  until 
discounted.  Hence  the  rule  is  not  applicable  to  a  note  induced  by  false 
representations,  whereby  the  maker  was  procured  to  execute  it  in  pay- 
ment for  the  interest  of  a  partner  in  an  alleged  business  firm,  under  an 
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■greeraent  that  the  note  was  not  to  be  sold  or  disposed  of,  bat  was  to  b« 
(•id  oat  <d  th«  proc«edi  of  the  busiaesa.     Joy  ▼.  Di/^tRdarf^  484. 

VARIANCE. 
See  Indictmbnt,  2. 

VENDOR  AND  PURCHASER. 

AORKBMBNT  BBTW^KM  A  LaNI>.OWNSR  AND  ANOTHER  FsRSOIT,  BT  WhICH 
THX  Lattbb  la  AxTTHORiZBD,  within  a  time  designated,  to  sell  certain 
real  property  and  to  retain  for  liis  commission  whatever  shall  be  real- 
iied  oyer  a  price  named,  creates  a  relation  between  the  parties  more  like 
that  of  rendor  and  purchaser  than  that  of  principal  and  agent,  and  any 
■ale  agreed  to  be  made  by  the  latter  mast  be  regarded  m  made  in  the 
capacity  of  rendor,  and  not  as  on  account  of  the  land-owner.  Robinson 
T.  Eatton,  167. 

Lakd-ownbr  Has  No  Rioht  to  a  Dxposit  Paid  cm  Account  or  a  Salb 
of  bis  land  when  such  sale  is  made  by  one  who  has  been  given  the  right  to 
■ell  the  land  and  retain  the  proceeds  in  excess  of  a  snm  named,  and  the 
■ale  was  upon  the  express  eondition  that  the  deposit  was  to  be  returned, 
and  the  sale  canceled,  if  a  title  insurance  company  should  refase  to  in- 
sure the  title,  and  such  company  haul  so  refused  after  examining  such 
title,  though  after  such  refusal,  and  after  the  contract  of  sale  had  been 
canceled,  it  determined  to  insure  the  title.  Robinson  r,  Easion,  191. 
Coittbaot  ov  Saui  >•  Waiybr  or  FoRTBiTtrRB.  —  A  provision  for  the  for- 
feiture of  a  contract  for  the  sale  of  land  for  the  non-payment  of  the  pur- 
ehase-money  at  a  certain  time  is  waived  by  the  subsequent  execution  of 
a  deed  to  the  vendee  or  his  assignee  by  the  original  vendor.  Alexander 
T.  Jaek$on,  158. 

OoKTRAor  ov  Salb  —  FoRTEinntB  —  Dbhand  akd  Notiob.  —  When  time 

.  ia  not  made  of  the  essence  of  a  contract  for  the  sale  of  land,  it  ie  incum- 
bent upon  the  vendor  or  his  assignee,  who  would  terminate  the  contract 
and  insist  upon  a  forfeiture,  to  give  notice  to  the  vendee,  and  a  reason- 
able time  within  which  to  do  any  act  required  of  him.  In  snch  ease,  a 
mere  failure  to  pay  the  purchase-money  at  maturity  will  not  ipso  /ado 
avoid  the  aj^eement;  but  the  vendor  must  give  notice  of  his  intention  to 
forfeit  it  after  demand  and  refusal  to  make  the  required  payment.  Alex- 
under  r.  Jacieson,  158. 

Mbasttrb  07  Dahaqes  TOR  Failurb  Of  Vkksbb  07  Land  to  Complbtb 
Kis  Pdrohasb.  —  Where  the  purchaser  at  an  administrator's  sale  of  real 
estate  refuses  to  complete  his  purchase,  and  the  vendor  thereupon  sells 
the  property  for  a  smaller  sum,  and  brings  an  action  against  the  first 
Tendee  to  recover  for  the  breach  of  his  contract,  the  measure  of  damages 
will  be  the  loss  of  the  plaintiff  from  the  default  of  the  defendant,  which 
may  or  may  not  be  the  difference  between  the  two  bids  smd  the  expense 
of  the  second  sale.  In  order  to  make  the  vendee  liable  in  assumpsit  for 
snch  difference  and  expense  in  case  of  his  default,  it  should  be  made  a 
oondition  of  the  sale  that  in  such  case  the  property  should  be  resold  and 
the  vendee  held  to  pay  such  difference  and  expense.  MeOuinneas  v. 
Whalen,  763. 

See  OONTRAOTS,  8;  Dbbds,  2;  Hombstbad,  1-4. 

VERIFICATION. 
Bee  CoKTBMFr,  3;  Iwdicthbht,  1. 
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VIOE-PRINCIPALBL 
BaeMAaTKB  and  Ssryant,  18. 

WAIVER. 
Am  App>ai«  ||  ATtovLSwr  axd  CuBirr,  3;  Ixsitranoi,  4, 18)  Pabtvuuikiv 

8}  VkMDOR  and    PuBCHAaBS,  8. 

WARRANTr. 
1m  ConsAon,  9|  Dkbtob  and  C&xditob,  8;  IirsusAvo^  IL 

WASTE. 
See  RBOBiYSBa. 

WATERCOUPISES.' 
1.  §rATim  DiOLABnra  a  Riybr  to  bb  a  Nayioablb  Strbau  cannot  affect 
lights  of  riparian  owners  or  of  owners  of  a  dam  acquired  before  the  pas- 
sage of  such  statute.  AUen  r.  Weber,  61. 
li  BiPABiAir  Rights  —  Flow  or  Stream.  —  Every  riparian  owner  is  entitled, 
as  an  incident  to  his  land,  to  the  natural  flow  of  the  water  of  a  stream 
running  through  it,  nndiminiahed  in  quantity,  and  unimpaired  in  qual« 
ity,  subject  to  the  reasonable  use  of  the  water  by  those  similarly  situated, 
for  the  ordinary  purposes  of  life.  Any  essential  interference  therewith, 
if  wrongful,  whether  attended  with  actual  damages  or  not,  is  actionable. 
Okuir.  Pennaylvama  R.  R.  Co..  710. 

&  RuABiAN  Rights — UsbotWatbb — Diybbsion. — Every  riparian  owner 
has  the  right  to  use  the  water  of  a  stream  passing  over  his  land  for  ordinary 
domestic  purposes,  even  to  the  extent  of  consuming  all  the  water  of  the 
stream,  but  if  he  materially  or  sensibly  diminishes  its  quantity  by  diver- 
sion  for  mannfaMturing  or  other  purpose,  having  no  necessary  relation  to 
the  use  of  his  land,  he  is  liable  to  respond  in  damages  to  the  lower  pro- 
prietor.    Clark  w.  Pennsylvania  R.  R.  Co.,  710. 

4  RiPABiAN  RiOHTS  —  DivBBSiON  FOR  BusiNBas  PiTBPOSBS.  — The  business 
necessities  of  a  riparian  owner,  having  no  necessary  relation  to  the  use  of 
his  land,  will  not  justify  his  diversion  of  the  waters  of  a  stream  from  its 
natural  channel,  to  the  prejudice  of  a  lower  proprietor,  and  for  such  di« 
version  he  is  liable  to  an  action  for  the  excessive  use  of  the  water.  Clark 
T.  Pennsylvania  R  R.  Co.,  710. 

ii  RxPABTAK  Rights  —  Diyersiok  —  Dauaobs.  —  A  lower  proprietor  is  en< 
titled  to  recover  nominal  damages  for  the  excessive  diversion  of  the  water 
of  a  stream  by  an  upper  owner,  without  proof  of  actual  injury,  but  to  en* 
title  him  to  recover  special  damages,  they  must  be  proved  by  competent 
evidence.     Clark  v.  Pennsylvania  R  R.  Co.,  710. 

C  Ripariak  Rights — Divbrsio»  —  Spbcial  Damages.  —  A  lower  owner  can, 
not  recover  special  damages  for  the  diversion  of  water  by  an  upper  owner* 
on  the  ground  that  it  has  interfered  with  his  water  power,  when  he  has 
no  means  of  using  snoh  power,  has  made  no  attempt  to  use  it,  and  has 
given  no  notice  of  intention  to  use  it.  Clark  v.  Pennsylvania  R.  R.  Co., 
710. 

7.  RiPARXAW  Rights  —  Divebsioit  —  Special   Damages  —  Elements  and 

Measure  of  —  Evidence In  an  action  to  recover  special  damages  for 

the  excessive  diversion  of  water  by  an  upper  proprietor,  the  measure  of 
damages  is  the  injury  sustained  from  the  diversi^  n  of  the  water  in  the  use 
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•f  the  land  for  the  purposes  for  which  it  was  ased,  or  would  have  been  used 
but  for  refusal  on  due  notice  to  discontinue  the  diversion.  A  reduction 
in  rental  value  from  this  cause  is  a  proper  element  of  damages,  but  the 
rental  value  of  an  unoccupied  mill  site  is  speculative  and  inadmissible, 
and  so  ia  the  annual  rental  value  of  the  land  based  on  the  sale  or  diver- 
don  of  the  water  by  the  lower  proprietor.  Clark  v.  Pennsylvama  R.  R. 
Co.,  710. 
IL  Laitd>owmkr8  Liability  roR  Diverting  Overflow.  —  A  land-owner  on 
the  bank  of  a  river  who  erects  on  his  own  land  an  embankment  which 
increases  the  overflow  in  times  of  flood  upon  the  lands  of  the  opposite 
proprietor,  to  the  injury  of  the  latter,  is  liable  in  damages  therefor. 
O'ConntU  v.  East  Tennessee  etc.  Ry  Co.,  246. 

i.   OVBRFLOW  NOT  SURFACE  WatKR  —  LIABILITY  FOR  ObSTRCOTIXO  OVERFLOW 

BY  Railroad  Embankment.  —  The  surplus  waters  of  a  river  or  wvter* 
course  in  time  of  flood  do  not  cease  to  be  part  of  the  watercourse  and 
become  surface  water  when  they  naturally  spread  over  the  adjacent  low« 
lands  without  well-deflned  banks  or  channels,  so  long  as  they  eventually 
return  to  and  are  discharged  through  the  channel  of  such  watercourse^ 
and  a  railroad  company  is  liable  in  damages  for  obstructing  inch  waters 
by  an  embankment  on  its  own  land,  thus  throwing  excessive  waters  upon 
the  land  of  an  adjacent  or  opposite  owner,  to  his  injury.  O'Connell  v. 
Bast  Tennessee  etc  Ry  Co.,  246. 

10.  Surface  Waters.  —  One  proprietor  may  torn  and  divert  surface  waters 
from  his  land  onto  the  land  of  another,  and  snoh  other  proprietor  may  in 
turn  divert  the  same  onto  the  land  of  his  adjacent  neighbor,  and  so  on. 
Each  proprietor  may  thus  pass  on  surface  water,  and  there  is  no  remedy 
except  in  doing  so.     Johnson  v.  Chicago  etc  R.R,  Co.,  76. 

IL  Waters,  Surface,  Right  to  Obstruct.  —  The  owner  of  an  estate,  for  the 
purpose  of  securing  or  protecting  his  reasonable  use  and  enjoyment, 
may  obstruct  and  divert  surface  waters  thereon,  which  have  come  from 
higher  levels,  by  embankments,  ditches,  drains,  culverts,  and  other  sruct- 
tnres;  and  in  so  doing  may  lawfully  hinder  the  natural  flow  of  such  wa- 
ters, and  turn  the  same  back  upon  or  off  onto  or  over  the  lands  of  other 
proprietors,  without  liability  for  injury  ensuing  from  such  obstruction  or 
diversion.     Johnson  v.  Chicago  etc  R.  R.  Co.,  76, 

IS.  Riparian  Rights  —  Pollution  of  Stream. — A  manufacturer  of  coke 
from  coal  not  mined  on  his  own  land  is  liable  in  actual  damages  to  a  lower 
proprietor  for  the  pollution  of  a  stream  as  a  necessary  incident  to  his 
business.     Lentt  v.  Carnegie,  lYl. 

lib  Riparian  Rights — Pollution  of  Strsau  —  M>as0rb  of  Damaobs.  — 
In  an  action  to  recover  damages  against  an  upper  proprietor  for  the  an> 
lawful  pollution  of  a  stream,  the  lower  proprietor  is  entitled  to  recover 
only  such  actual  damages  as  he  has  sustained  within  the  period  of  the 
statute  of  limitations  preceding  the  action.  Injury  sustained  prior  to 
tliat  time  is  not  a  proper  element  of  damages.     Lent*  v.  Carnegie,  717. 

WAYS. 
See  Private  Watb.   ' 

WILLS. 
L  Undue  Influence  over  Testator  Presumed  when.  —  Against  a  bene* 
ficiary  under  a  will  having  the  testator  under  his  control,  with  power  to 
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make  h!a  will  the  will  of  the  testator,  especially  In  s  case  where  the  tes- 
tator has  made  aa  unnatural  disposition  of  his  property,  the  law  presumes 
»ndue  influence,  and  puts  upon  such  beneficiary  the  burden  of  showing 
ftffinn%tively  that  wheu  the  testator  made  his  will  he  did  not  exercise 
his  power  over  the  testator  to  his  own  advantage,  and  to  the  disadvan- 
tage of  others  having  an  equal  or  superior  claim  upon  the  bounty  of  the 
testator.     Carroll  v.  Ha%ue,  469. 
t.  Undcb  Influence,  What  is,  Test  and  Eiteot  o».  —  Whatever  con- 
strains a  person  to  do  what  is  against  his  will,  and  what  he  would  not  do  if 
left  to  himself,  is  undue  influence,  no  matter  by  what  means  the  control  is 
•zeroised.     The  extent  or  degree  of  the  influence  is  wholly  immaterial, 
for  the  test  is,  was  the  influence,  whether  powerful  or  slight,  sufficient 
to  destroy  free  agency,  so  as  to  make  the  act  in  question  the  act  of  an- 
other rather  than  the  expression  of  the  mind  and  heart  of  the  actor  T 
Undue  influence  exercised  by  any  one,  whether  he  or  another  gains  by 
its  exercise,  renders  the  will  or  other  instmment  thus  procured  worth- 
less.    Carroll  v.  House,  469. 
Ik  Will  Creating  Legal  and  Illioal  Trusts  may  be  permitted  to  stand 
and  to  be  enforced  so  far  as  the  legal  trusts  are  concerned,  if  they  can 
be  separated  from  the  illegal  trusts  and  upheld  without  doing  injustice 
or  defeating  what  the  testator  most  be  presumed  to  wish.     Crost  v, 
U.  S.  Trust  Co.,  597. 
4,  Tbtisis,  Will  Oontainiwo  LAwnrL  and  Unlawful.  —  When  some  of  the 
trusts  of  a  will  are  legal  and  others  illegal,  if  they  are  so  connected  as  to 
constitute  an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  portions  rejected, 
or  if  manifest  injustice  would  result  from  such  construction  to  the  bene- 
ficiaries, or  some  of  them,  then  all  the  trusts  must  be  considered  together, 
and  all  must  be  held  illegal  and  must  fall.     Tilden  r.  Oreen,  487. 
iL  PBRPETumES.  —  A  provision  in  the  will  of  a  married  woman,  by  which  the 
absolute  ownership  of  property  is  suspended  during  the  life  of  her  four 
children,  and  for  a  still  longer  time  if  any  of  them  die  leaving  grand- 
children not  yet  twenty-five  years  of  age  at  the  death  of  the  last  surviv- 
ing child  of  the  testatrix,  is  void,  as  creating  a  perpetuity  forbidden 
by  the  laws  of  the  state  of  New  York.    CTrosa  ▼.  United  Statet  Tru$t  Co.^ 
697. 
flL  Iir  Construing  a  Will,  the  eonrt  can  only  aid  the  testator's  intent  and 
purpose.     It  cannot  devise  a  new  scheme  or  make  a  new  will     Tilden  r. 
Oreen,  487.  !&! 

1^  For  thb  Purpose  ot  AscsRTAnmro  thb  Trstator's  Intintion,  the 
whole  will  must  be  considered,  including  the  provisions  admitted  to  be 
Toid.     Tilden  v.  Cheen,  487.  ^- 

IL  Codicil  as  Refcblioation.  —  Where  a  codicil  to  a  will  is  so  executed  as 
to  operate  a  republication  of  the  will,  both  will  be  read  and  construed  to- 
gether as  one  entire  instrument,  and  the  will  will  be  considered  as  of  the 
date  of  the  codicil.     Hawke  v.  Evyart,  391. 
Am    Assumpsit;     Dbvisxs;    Legacies;    Personal    PmopiBTT)    Powbbsi 

Trusts,  9. 

WITNESSES. 
1.  Constitutional  Law.  —  Witness  not  Excused  trom  DisoLosnrk  JTavm 
or  Others  Who  hate  been  Gr ambling,   when. —  The  provision  of  a 
state  constitution,  that  "  no  person  shall  be  compelled  to  testify  against 
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Mmself  In  »  eriminal  ease,"  will  not  excuse  a  witness  before  a  grand  jnrj 
from  disclosing  the  names  of  persons  other  than  himself  who  hare  been 
gambling  in  the  county  within  a  year  last  past,  where  a  statute  of  such 
state  provides  that  such  testimony  given  by  one  who  has  himself  been 
gambling  "shall  in  no  ease  be  used  against  him."  The  protection  of 
■nob  statute  is  coextensive  with  that  intended  to  be  afforded  by  the  eon* 
stitution.     She  parte  Bwkett,  378. 

%  CoMPBTBifOT  —  Rblatiokship.  —  A  SOU  is  a  oompetent  witness  in  his  own 
behalf  to  answer  the  testimony  of  his  brother  acting  as  administrator  of 
their  father,  as  to  matters  which  occurred  between  them  previously  to 
the  death  of  their  father,  not  in  his  presence,  and  in  which  he  did  not  in 
any  way  participate.     Hudson  ▼.  Hudson^  270. 

%,  CoKP STSVOT  —  Valub  OF  Lamd. — A  witness  called  to  testify  as  to  dftmagei 
to  land,  who  is  without  definite  knowledge  as  to  its  market  ralne  both 
before  and  after  the  injury  complained  of,  is  incompetent  to  testify  as  to 
the  extent  to  which  its  market  value  has  been  affected,  (v  as  to  the 
amount  of  damage  it  has  sustained.     QaUagher  v.  Kemmerer,  673. 

4.  OBOSs-BXAiniiATiON  —  Knowlbdob  and  Cbbdibilitt.  —  A  witness  who 
haa  plaeed  a  value  upon  the  property  in  dispute  may  be  asked,  npon 
eroBs-examination,  for  the  purpose  of  testing  his  fairness,  knowledge,  and 
credibQity,  if  he  does  not  know  of  sales  of  similar  property  in  the  same 
vicinity  at  a  mneh  less  priee  than  that  named  by  him.  Lentu  v.  Ctume^pet 
717. 

fk  KVIDBNCB  —  BXPBRTS.  —  A    HtPOTHBTIOAL     QUBmOH    TO    AJr     BXTBKT, 

Which  Exclvdbs  from  his  consideration  facts  already  proved,  should  not 
be  permitted,  when  the  excluded  facts  are  necessary  to  aaabU  him  to 
form  aa  intelligent  opinion.     Votburg  v.  Putney,  47. 
8oo  AnoKiinr  An>  CLmrr,  2,  3;  Comtbuft,  1;  CoBPOBixioai^  1|  Gun,  t% 
Razlroaiw,  13;  Tbiax^  8;  9. 

WORDS  AND  PHRA8B& 
See  DBrniiTioB& 

WRTT  or  SBQUBSTRATIOir. 
too  DAMAan,  1;  HmnAKS  ahs  Wnr^  ft 
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